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THIS CONTRACT is made on the            day of                                   2018
BETWEEN:

(1)
GLOUCESTERSHIRE COUNTY COUNCIL of [Shire Hall, Westgate Street, Gloucester, GL1 2TG (the “Council”)
(2)
(((( (company number: ((((, charity number: (((() whose registered office is at ((((  (the “Provider”).
WHEREAS:

(A) The Provider submitted a tender on the (((( in response to the an advertisement for the provision of Travel Planning Services 
(B) After evaluation of the received tenders the Council selected the Provider to enter into this agreement for the provision of the services referred to in Recital A.

(C) The Council wishes to engage the Provider to deliver and supply the Services and the Provider has offered to supply such Services on the terms but subject to the conditions hereinafter contained. 

IT IS AGREED as follows:

1 Definitions and Interpretations

1.1 Definitions
In this Contract the following terms shall have the meanings given:

“Approval” and “Approved” means the written consent of the Contract Manager;

Change” means any change to this Contract including to the Services resulting from the Council’s requirements

“Commencement Date” means 1st October 2018

“Confidential Information” the Council's Confidential Information and/or the Provider 's Confidential Information;
“Contract” means this agreement between the Council and the Provider consisting of the Clauses, any attached Schedules, and any other documents (or parts thereof) specified by the Council;
“Contract Manager” means the person for the time being appointed by the Council as being authorised to administer the Contract on behalf of the Council or such person as may be nominated by the Contract Manager to act on his behalf;
“Contract Period” means the period of duration of the Contract in accordance with Clause 2;
“Contract Year” means a period of 12 months (or shorter period in the period immediately prior to the end of the Term) commencing on the Effective Date or on an anniversary of the Effective Date
“Contract Price” means the price exclusive of any applicable Tax, payable to the Provider by the Council under the Contract, as set out in the Pricing Schedule, for the full and proper performance by the Provider of its part of the Contract as determined under the Clauses of the Contract;
“Council System” means the Council's computing environment (consisting of hardware, software and/or telecommunications networks or equipment) used by the Council or the Provider  in connection with this Agreement which is owned by or licensed to the Council by a third party
“Council Information Management and Security Polices” the Council's Information Management and Security Policies at:
http://www.gloucestershire.gov.uk/extra/information-management-policies
as may be amended from time to time;
“Council’s Confidential Information” means Council Data and any information, however it is conveyed, that relates to the business, affairs, developments, trade secrets, know-how, personnel, and suppliers of the Council, including all IPRs, together with all information derived from any of the above, and any other information clearly designated as being confidential (whether or not it is marked "confidential") or which ought reasonably be considered to be confidential;
“Council Data”  means 
(a) any Personal Data for which the Council is the Data Controller; 

(b) any data which relate to deceased individuals who can be identified from those data which the Provider  is required to collect, generate, process, store or transmit pursuant to this Agreement; and  
(c) the data, text, drawings, diagrams, images or sounds (together with any database made up of any of these) which are embodied in any electronic, magnetic, optical or tangible media (including, without limitation, paperwork) and which are:

(i) 
supplied to the Provider  by or on behalf of the Council; or 

(ii)
which the Provider  is required to collect, generate, process, store or transmit pursuant to this Agreement;


“Data Controller” shall have the same meaning as set out in the Data Protection Act 1998
“data flow mapping means the process of documenting the flow of information from one physical location to another and the media used to convey it

“Data Processor”   shall have the same meaning as set out in the Data Protection Act 1998
"Data Protection Legislation" means the Data Protection Act 1998, the EU Data Protection Directive 95/46/EC, the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive 2002/58/EC, the Privacy and Electronic Communications (EC Directive) Regulations 2003 the EU General Data Protection Regulation (Regulation) (EU) 2016.679) (“GDPR”) as further defined in Schedule 4 hereof and all applicable laws and regulations relating to processing of personal data and privacy, including where applicable the proposed  the guidance and codes of practice issued by the Information Commissioner;
“Data Subject” shall have the same meaning as set out in the Data Protection Act 1998
“Default” means any breach of the obligations of either Party (including but not limited to fundamental breach or breach of a fundamental term) or any default, act, omission, negligence or statement of either Party, its employees, agents or sub-contractors in connection with or in relation to the subject matter of the Contract and in respect of which such Party is liable to the other;
“Developer” means Persimmon Homes Limited identified as such in the Unilateral Undertaking and any successor body which may become “the Developer” under the Unilateral Undertaking  from time to time 

“the Development” as set out in the Unilateral Undertaking  
“EEA” means the European Economic Area and those countries in Europe identified in the EU Commission’s list of countries or territories providing adequate for the rights and freedoms of Data Subjects in connection with the processing of Personal Data 

“Effective Date” means the date on which this Contract has been signed by both parties

“Environmental Information Regulations” means the Environment Information Regulations and any subordinate legislation made under that Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such legislation
 “Intellectual Property Rights” or “IPR’s” means 
(a) patents, inventions, trademarks, service marks, logos, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights and other similar rights or obligations whether registerable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off;
(b) applications for registration, and the right to apply for registration, for any of the rights listed at (a) above that are capable of being registered in any country or jurisdiction; and

(c) all other rights having equivalent or similar effect in any country or jurisdiction
“Law” means any applicable law, statute, bye law, regulation, order, regulatory policy, guidance or industry code, rule of court or directives or requirements of any Regulatory Body, delegated or subordinate legislation or notice on any Regulatory Body

“Materials” means the Provider’s premises, equipment, software, posters, promotional literature and any other materials or resources (of whatever nature) used in the performance of its obligations under the Contract;
“Month” means calendar month
“Party” means a party to this Contract and “Parties” shall be construed accordingly;
“Personal Data” shall have the meaning as set out in the Data Protection Act 1998

“Process” has the meaning given to it under the Data Protection Legislation, but for purposes of this Contract, it shall include both manual and automatic processing, and “Processing” shall be construed accordingly

“Provider Personnel” means all directors, officers, employees, agents, consultants and contractors of the Provider and/or of any sub-contractor engaged in the performance of its obligations under this Contract 
“Provider Representative” means the individual authorised to act on behalf of the Provider for the purposes of the Contract;
“Provider’s Submission” means the detailed submission in respect of the Services comprised in the Provider’s tender and set out in Schedule 3 hereof 
“Pricing Schedule” means Schedule 2 containing details of the Contract Price;
“Regulatory Body”  means those government departments and regulatory, statutory and other entities, committees and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in this Agreement or any other affairs of the Council, and "Regulatory Bodies" shall be construed accordingly;
“Replacement Contractor” any third party contractor of Replacement Services appointed by the Council from time to time

“Replacement Services” any services which are substantially similar to any of the Services and which the Council receives in substitution for any of the Services following the expiry or termination or partial termination of this Agreement, whether those services are provided by the Council internally and/or by any third party;

“Requests for Information” shall have the meaning set out in Freedom of Information Act, (FOIA), or any apparent request for information under the FOIA or the Environmental Information Regulations;
“Schedule” means a schedule attached to this Contract;
“Services” means the Travel Planning Services together with all other associated and ancillary services to be provided by the Provider as specified in the Specification and as further detailed in the Provider’s Submission ;
 “Specification” means the description of the Services to be provided under the Contract and set out in Schedule 1;
“Staff” means all employees, staff, volunteers, other workers engaged by the Provider to perform the Services under the Contract together with the Provider’s servants, agents and sub-contractors used in the performance of the Contract;
“Sub-contract” means any contract or agreement or proposed contract or agreement between the Provider  and any third party whereby that third party agrees to provide to the Provider  the Services or any part thereof or facilities or services necessary for the provision of the Services or any part thereof or necessary for the management, direction or control of the Services or any part thereof;
“Sub-contractor” means the third party with whom the Provider enters into a Sub-contract or its servants or agents and any third party with whom that third party enters into a Sub-contract or its servants or agents

“Sub-processor” means any third party appointed to process Personal Data on behalf of the Provider related to this Contract 
“Tender Documentation” means the invitation to tender for services issued by the Council in respect of the supply of the Services; 
“Tax” means Value Added Tax;
“Unilateral Undertaking” means a Deed of Unilateral Undertaking dated 24th August 2018 from Adrian John Aldridge and Margaret Carolyn Aldridge and Simon Aldridge (1) and the Developer (2) to the Council
 “Working Day” means any day other than a Saturday, Sunday or public holiday in England and Wales
"Year" means each period of twelve calendar months commencing on the Start Date or any anniversary of the Start Date.
1.2 The interpretation and construction of this Contract shall be subject to the following provisions:
1.2.1 the terms and expressions set out in Clause 1.1 shall have the meanings ascribed therein;
1.2.2 Words importing the singular meaning include where the context so admits the plural meaning and vice versa;
1.2.3 Words importing the masculine include the feminine and the neuter; 
1.2.4 Reference to a Clause is a reference to the whole of that Clause or a sub-clause of that Clause as the context requires;
1.2.5 References in any Schedule to Paragraphs are to paragraphs or sub-paragraphs in that Schedule;
1.2.6 References to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended by any subsequent enactment, modification, order, regulation or instrument as subsequently amended or re-enacted;
1.2.7 References to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted;
1.2.8 The words “include”, “includes” and “including” are to be construed as if they were immediately followed by the words “without limitation”;
1.2.9 Headings are included in this Contract for ease of reference only and shall not affect the interpretation or construction of this Contract.

1.3
This Contract shall be comprised of the following documents which shall be deemed to form and be read and construed as part of this Contract, all of which are appended hereto (together with any documents referred to in them which are not appended hereto):

1.3.1
Clauses 1 to 41 in this document;

1.3.2
the Specification set out in Schedule 1;

1.3.3

the Pricing Schedule set out in Schedule 2;
1.3.4 the Tender Documentation
in the event and to the extent that there shall be any conflict between the documents comprised in this Contract then the documents shall prevail in the order of precedence set out in this Clause 1.3

1.4
This Contract together with the documents referred to herein or any additional agreement between the Parties which is stated to form part of this Contract constitute the entire Contract between the Parties relating to the provision of the Service and the Provider and the Council acknowledge that in entering into this Contract they have not relied on any other warranty, representation or undertaking given by or on behalf of the other party and with the exception of liability for fraud all other terms in relation to any aspect of this Contract whether statutory or otherwise are hereby excluded.
2 Contract Period

2.1 The Contract shall be effective as from the Commencement Date and shall continue for a period of 5 years subject to earlier termination or extension in accordance with the terms of this Contract 
2.2
Subject to earlier expiry or extension and to earlier termination in accordance with this Contract, this Contract shall expire on the expiry of the period of 5 years from the Commencement Date (subject to any requirement for extension or variation as may be necessitated by or otherwise predicated upon the progress of the Development) or such other extended period as may be specified by the Council or agreed in writing between the parties as determined by the Developer’s progress in complying with Development under the terms of the Unilateral Undertaking
2.3
The Clauses in this Contract will apply throughout any such extended period.
3 Provider Status (Principal) 
3.1 In carrying out the Services the Provider shall be acting as principal and not as the agent of the Council. Accordingly:

3.1.1 the Provider shall not (and shall procure that the Staff do not) say or do anything that might lead any other person to believe that the Provider is acting as the agent of the Council; and

3.1.2 nothing in this Contract shall impose any liability on the Council in respect of any liability incurred by the Provider to any other person but this shall not be taken to exclude or limit any liability of the Council to the Provider that may arise by virtue of either a breach of the Contract or by negligence on the part of the Council, the Council’s employees, servants or agents.

4 Scope of Contract

4.1 Nothing in this Contract is intended to or shall operate to create a partnership between the Parties or to authorise either Party to act as agent for the other and neither Party shall have authority to act in the name or on behalf of or otherwise to bind the other in any way (including the making of any representation or warranty the assumption of any obligation or liability and the exercise of any right or power).  

5 Notices

5.1 Except as otherwise expressly provided within the Contract, no notice or other communication from one Party to the other shall have any validity under the Contract unless made in writing by or on behalf of the Party concerned.

5.2 Any notice or other communication which is to be given by either Party to the other shall be given by letter (sent by hand, post, registered post or by the recorded delivery service), by facsimile transmission or electronic mail (confirmed in either case by letter).  Such letters shall be addressed to the other Party in the manner referred to in Clause 5.3.  Provided the relevant communication is not returned as undelivered, the notice or communication shall be deemed to have been given 2 Working Days after the day on which the letter was posted, or four hours, in the case of electronic mail or facsimile transmission or sooner where the other Party acknowledges receipt of such letters, facsimile transmission or item of electronic mail.

5.3 For the purposes of Clause 5.2, the address of each Party shall be:

5.3.1 For the Council:

Gloucestershire County Council 

Shire Hall 

Westgate Street 

Gloucester 

GL1 2TG

For the attention of: XXXXXX


Tel: 01452  XXXXXX


Email:  XXXXXX
5.3.2 For Provider:

((((
(((( 

((((, 

((((r, 

((((
For the attention of: ((((
Tel: ((((



Email: ((((
5.4 Either Party may change its address for service by serving a notice in accordance with this Clause.

6 The Services

6.1 The Provider shall provide the Services during the Contract Period in accordance with the Council’s requirements as set out in the Specification and in accordance with the Provider’s Submission and the terms of this Contract.  Provided that the Council gives reasonable notice to the Provider the Council shall have the power by whatever reasonable means it considers appropriate to inspect and examine the performance of the Services and the Provider’s performance of its obligations under the Contract at any premises where any part of the Services are being performed at any reasonable time PROVIDED THAT the Council in exercising this right does so in a reasonable and consistent manner so as not to cause any unreasonable disturbance or inconvenience to either the Provider or the day to day operation of the Services.

6.2 In providing the Services, the Provider shall comply with and take into account all applicable laws, enactments, orders, regulations and other similar instruments, the requirements of any court with relevant jurisdiction and any local, national or supranational agency, inspectorate, minister, ministry, official or public or statutory person of the government of the United Kingdom or of the European Union.

6.3 In addition to its rights under Clause 26, if the Council informs the Provider that the Council considers that any part of the Services do not meet the requirements of the Contract or differ in any way from those requirements, and this is other than as a result of default or negligence on the part of the Council, the Provider shall at its own expense re-schedule and perform the work correctly within such reasonable time as may be specified by the Council.

6.4 Without prejudice to any other rights and remedies the Council may have pursuant to the Contract, the Provider shall reimburse the Council for all reasonable costs incurred by the Council which have arisen as a direct consequence of the Provider’s delay in the performance of the Contract which the Provider has failed to remedy after being given reasonable notice by the Council.

7 Manner of Carrying Out the Services

7.1 The Provider shall provide all the Materials necessary for the provision of the Services.

7.2 All Materials shall be at the risk of the Provider and the Council shall have no liability for any loss of or damage to any Materials unless the Provider is able to demonstrate that such loss or damage was caused or contributed to by the negligence or default of the Council.

7.3
The Provider warrants and undertakes with the Council that during the Contract Period it shall:

7.3.1 respect other professional practices, opinions, constraints and responsibilities;


7.3.2 commit to working in partnership whilst working to the principles and values of the Council;

7.3.3 commit to implementing the Council’s Equal Opportunities and Equal Employment Policy.

7.4 The Provider acknowledges that in relation to its obligations under this Contract it may be subject to the provisions of the Human Rights Act 1998 (“the 1998 Act”) and the Provider agrees that it will at all times during the Contract Period:

7.4.1 uphold the basic human rights of all Service Users when providing the Services;

7.4.2 act in accordance with the requirements of the 1998 Act when providing the Services;

7.4.3 take such actions as the Council may reasonably require for the purposes of ensuring compliance with the 1998 Act.

8       Standard of Work

8.1
To the extent that the standard of work has not been specified in the Contract the Provider shall use the best applicable techniques and standards and execute the Contract with all reasonable care, skill and diligence, and in accordance with good industry practice.

8.1 The Provider warrants and represents that all Staff assigned to the performance of the Service shall possess and exercise such qualifications, skill and experience as are necessary for the proper performance of the Services.
8.2 The introduction of new methods or systems which impinge on the provision of the Services shall be subject to prior Approval. 

9 Provider Personnel 
9.1 The Provider shall:

9.1.1 employ such sufficient suitably trained and qualified Staff as are required to deliver the Services in accordance with the Contract;

9.1.2 at all times during the Contract Period ensure that there is adequate cover to provide appropriate supervision and management for all Staff;

10 Contract Price
10.1 In consideration of the performance of the Provider’s obligations under the Contract by the Provider, the Council shall pay the Contract Price, subject to the provisions of clause 10.1 above .
10.3 In the event of an extension of the Contract Term in accordance with the provisions of Clause 2.2 above no further sums will be payable other than as set out herein, since such extension will result from a delay in the Development and such extension will be intended to facilitate work and payment within the scope of this Agreement 
10.4 The Council shall pay the Provider, in addition to the Contract Price, a sum equal to the Tax chargeable on the value of the Services provided in accordance with the Contract upon receipt of a proper Tax invoice or relevant tax documentation from the Provider .  For the avoidance of doubt the Provider’s expenses in delivering the Service shall not be charged separately but will be covered by the Provider’s Submission and shall be comprised within the Price
10.5 The Council shall not be responsible for payment of the Provider’s expenses incurred in the provision of the Services or otherwise.  
11 Payment 
11.1 The instalments of the Contract Price payable by the Council for the Services provided under this Contract will be as set out in the Pricing Schedule and shall be payable in six monthly instalments in arrears or as set out in the Pricing Schedule
11.2 The Provider shall invoice the Council at the intervals set out in Paragraph 2 of the Pricing Schedule
11.3 The Council shall pay all undisputed sums due to the Provider in cleared funds through the Banks Automated Clearing System (BACS) or its successor system directly to the Provider’s stipulated bank account the first payment being due on receipt of the providers request for payment, (invoice).  
11.4 Unless the Council is notified otherwise in writing the details of the Provider’s stipulated bank account are as follows: 

11.4.1 ((((
11.4.2 Sort Code: ((((
11.4.3 Account Number: ((((
11.5 Remittance advice notes generated by BACS will be sent to the Provider’s head office when payment is made stating the total value of the sums transferred. Agreement may be made for the Council to send the remittance advice notes to another address upon reasonable written request by the Provider.

11.6 Where the Provider enters into a sub-contract with a supplier or contractor for the purpose of performing the Contract, it shall cause a term to be included in such a sub-contract which requires payment to be made of undisputed sums by the Provider to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice, as defined by the sub-contract requirements.
11.7 The Council may reduce payment in respect of any Services which the Provider has either failed to provide or has provided inadequately, without prejudice to any other rights or remedies of the Council.

11.8 The Provider shall not suspend the supply of the Services unless the Provider is entitled to terminate the Contract under Clause 35.3 for failure to pay undisputed charges.

12 Recovery of Sums Due

12.1 Wherever under the Contract any sum of money is recoverable from or payable by the Provider (including any sum which the Provider is liable to pay to the Council in respect of any breach of this Contract), the Council may unilaterally deduct that sum from any sum then due, or which at any later time may become due to the Provider under the Contract or under any other agreement or contract with the Council.

12.2 Any overpayment by the Council to the Provider, whether of the Contract Price or of Tax, shall be a sum of money recoverable by the Council from the Provider.

12.3 The Provider shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Provider has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Provider.

13 Discrimination

13.1 The Provider shall not unlawfully discriminate within the meaning and scope of any law, enactment, order, or regulation relating to discrimination (whether in race, gender, religion, disability, sexual orientation or otherwise) in employment.

13.2 The Provider shall take all reasonable steps to secure the observance of Clause 13.1 by all servants, employees or agents of the Provider and all suppliers and sub-contractors employed in the execution of the Contract.

13.3
The Provider shall duly observe its obligations under the Equality Act 2010 which arise in connection with this Contract.

14 The Contracts (Rights of Third Parties) Act 1999

14.1 No person who is not a Party to the Contract (including without limitation any employee, officer, agent, representative, or sub-contractor of either the Council or the Provider) shall have any right to enforce any term of the Contract, which expressly or by implication, confers a benefit on him without the prior agreement in writing of both Parties, which agreement should specifically refer to this Clause 14.  This Clause does not affect any right or remedy of any person which exists or is available otherwise than pursuant to that Act, and does not apply to the Crown.

15 Health and Safety


This Contract shall be carried out with proper regard to applicable Health and Safety legislation and regulations and the Provider shall observe and conform to all statutory enactments and regulations and any by-laws and/or regulations of local or any other authorities applicable to the performance of this Contract.
16 Data Protection Legislation: Council Data 

16.1 The Provider  shall not delete or remove any proprietary notices contained within or relating to the Council Data.

16.2 The Provider  shall not store, copy, disclose, download, access or use the Council Data except as necessary for the performance by the Provider  of its obligations under this Agreement or as otherwise expressly authorised in writing by the Council.

16.3 to the extent that Council Data is held and/or processed by the Provider , the Provider  shall supply that Council Data to the Council in a format specified by the Councilwithin 20 Working Days following the receipt of the Council’s request therefor. 

16.4 The Provider  shall take responsibility for preserving the integrity of Council Data and preventing the corruption or loss of Council Data 

16.5 The Provider  shall perform secure back-ups of all Council Data and shall ensure that up-to-date back-ups are stored in a secure off-site location in accordance with Principle 8 of the Data Protection Act to ensure the confidentiality, integrity and availability of the Council Data.  The Provider  shall ensure that such back-ups are available to the Council (or to such other person as the Council may direct) at all times upon request and are delivered to the Council in a format specified by the Council within 20 Working Days following the receipt of the Council’s request therefor. 

16.6 The Provider  shall ensure that any system on which the Provider  holds any Council Data, including back-up data, is a secure system that complies with the requirements of ISO 27001 and ISO 27002 and the requirements set out in the Council Information Management and Security Policies in respect of, but without limitation to: 

16.6.1 network security;

16.6.2 device security (including encryption);

16.6.3 software security (including protection against malware);

16.6.4 data and system back up;

16.6.5 secure transfer of data;

16.6.6 physical security;

16.6.7 access control functionality, logging, alerts, auditing and reporting (including role based access);

16.6.8 software control of printing and USB devices;

16.6.9 use of security and privacy enhancing technologies;

16.6.10 risk assessment, audit and reporting (including penetration testing);

16.6.11 review and updating; 

16.6.12 incident reporting; and

16.6.13 the physical location of Council Data.
16.7 The Provider  shall promptly notify the Council in writing if it becomes aware during the performance of this Agreement of any inaccuracies in or changes to the policies, procedures, measures, controls, mechanisms and systems described in this clause 16 
16.8 Breach of Clause 16.7 and/or 16.8 shall be deemed a material default for the purposes of Clause 35 (Termination on Default)
16.9 If the Council Data is corrupted, lost or sufficiently degraded as a result of the Provider 's Default so as to be unusable, the Council may:

16.9.1 require the Provider  (at the Provider 's expense) to restore or procure the restoration of Council Data as soon as practicable and/or
16.9.2 itself restore or procure the restoration of  Council Data, and shall be repaid by the Provider  any reasonable expenses incurred in doing so.

16.10 If at any time the Provider  suspects or has reason to believe that Council Data has or may become disclosed to any person other than in accordance with this Agreement, or become corrupted, lost, destroyed, damaged, altered or degraded in any way for any reason, or if any person has accessed the Council System, then the Provider  shall inform the Council of such occurrence as soon as reasonably practicable and cooperate with any investigation the Council considers necessary (acting reasonably) as a consequence thereof and carry out such remedial action as may reasonably be required by the Council.

16.11 The Provider  shall throughout the term of this Agreement monitor, report and investigate any of the occurrences described in clause 16.10 in accordance with the policies and procedures detailed in this clause 16
17 PROTECTION OF PERSONAL DATA

17.1 The Parties acknowledge that for the purposes of the Data Protection Legislation, the Council is the Controller and the Provider is the Processor. The only processing that the Provider is authorised to do is listed in Schedule 4 by the Council and may not be determined by the Supplier.

17.2
The Provider shall notify the Council immediately if it considers that any of the Authority's instructions infringe the Data Protection Legislation.

17.3
The Provider shall provide all reasonable assistance to the Council in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the Authority, include:

17.3.1
a systematic description of the envisaged processing operations and the purpose of the processing;

17.3.2
an assessment of the necessity and proportionality of the processing operations in relation to the Services;

17.3.3
an assessment of the risks to the rights and freedoms of Data Subjects; and

18 17.3.4
the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.

17.4
The Provider shall, in relation to any Personal Data processed in connection with its obligations under this Agreement:

17.4.1
process that Personal Data only in accordance with Schedule 4, unless the Provider is required to do otherwise by Law. If it is so required the Provider shall promptly notify the Council before processing the Personal Data unless prohibited by Law;

17.4.2
ensure that it has in place Protective Measures, which have been reviewed and approved by the Council  as appropriate to protect against a Data Loss Event having taken account of the:

17.4.2.1  nature of the data to be protected;

17.4.2.2  harm that might result from a Data Loss Event;

17.4.2.3  state of technological development; and

17.4.2.4  cost of implementing any measures;

17.4.3
ensure that :

17.4.3.1  
the Provider Personnel  do not process Personal Data except in accordance with this Contract  (and in particular Schedule 4);

17.4.3.2  
it takes all reasonable steps to ensure the reliability and integrity of any Provider Personnel who have access to the Personal Data and ensure that they:

(i)
are aware of and comply with the Supplier’s duties under this Clause;

(ii)
are subject to appropriate confidentiality undertakings with the Provider or any Sub-processor;

(iii)
are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by the Council or as otherwise permitted by this Agreement; and

(iv)
have undergone adequate training in the use, care, protection and handling of Personal Data; and

17.4.3.3
not transfer Personal Data outside of the European Economic Area (“EEA”) unless the prior written consent of the Council has been obtained and the following conditions are fulfilled:

(i)      
the Council or the Provider has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Authority;

(ii)     
the Data Subject has enforceable rights and effective legal remedies;

(iii)   
the Provider complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Council in meeting its obligations); and

(iv)    
the Provider complies with any reasonable instructions notified to it in advance by the Council with respect to the processing of the Personal Data;

17.4.3.4
at the written direction of the Authority, delete or return all Personal Data (and any and all copies of it) to the Council on termination of this Contract  unless the Provider is required by Law to retain the Personal Data.

17.5
Subject to Clause 17.6, the Provider shall notify the Council immediately if it:

17.5.1
receives a Data Subject Access Request (or purported Data Subject Access Request);

17.5.2

receives a request to rectify, block or erase any Personal Data;

17.5.3
receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation;

17.5.4
receives any communication from the Information Commissioner or any other regulatory Council in connection with Personal Data processed under this Agreement;

17.5.5
receives a request from any third party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or

17.5.6
becomes aware of a Data Loss Event.

17.6
The Supplier’s obligation to notify under Clause 17.5 shall include the provision of further information to the Council in phases, as details become available.

17.7
Taking into account the nature of the processing, the Provider shall provide the Council with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request made under Clause 17.5 (and insofar as possible within the timescales reasonably required by the Authority) including by promptly providing:

17.7.1
the Council with full details and copies of the complaint, communication or request;

17.7.2
such assistance as is reasonably requested by the Council to enable the Council to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;

17.7.3
the Authority, at its request, with any Personal Data it holds in relation to a Data Subject;

17.7.4
assistance as requested by the Council following any Data Loss Event;

17.7.5
assistance as requested by the Council with respect to any request from the Information Commissioner’s Office, or any consultation by the Council with the Information Commissioner's Office.

17.8
The Provider shall maintain complete and accurate records and information to demonstrate its compliance with Article 30 of the GDPR and this Clause. This requirement does not apply where the Provider employs fewer than 250 staff, unless:

17.8.1
the Council determines that the processing is not occasional;

17.8.2
the Council determines the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; and

17.8.3
the Council determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.

17.9
The Provider shall allow for audits of its Data Processing activity by the Council or the Authority’s designated auditor.

17.10
The Provider shall designate a data protection officer if required by the Data Protection Legislation.

17.11
Before allowing any Sub-processor to process any Personal Data related to this Agreement, the Provider must:

17.11.1
notify the Council in writing of the intended Sub-processor and  processing;

17.11.2
 obtain the written consent of the Authority;

17.11.3
enter into a written agreement with the Sub-processor which give effect to the terms set out in this Clause 17 such that they apply to the Sub-processor; and

17.11.4
provide the Council with such information regarding the Sub processor as the Council may reasonably require.

17.12
The Provider shall remain fully liable for all acts or omissions of any Sub-processor.

17.13
The Council may, at any time on not less than 30 Working Days’ notice, revise this Clause by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement).

17.14
The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Council may on not less than 30 Working Days’ notice to the Provider amend this Contract  to ensure that it complies with any guidance issued by the Information Commissioner’s Office.
18 Confidentiality Freedom of Information and Environmental Regulations
18.1 The Provider  acknowledges that the Council is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Council (at the Provider’s Expense) to enable the Council to comply with its obligations under those requirements. 

18.2 The Provider  shall and shall procure that its  Staff and Sub-contractors shall: 

18.2.1 transfer to the Council all Requests for Information that it receives as soon as practicable and in any event within two Working Days of receiving a Request for Information; 

18.2.2 provide the Council with a copy of all Information in its possession, or power in the form that the Council requires within five Working Days (or such other period as the Council may specify) of the Council's request; and

18.2.3 provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to the Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.

18.3 The Council shall be responsible for determining in its absolute discretion and notwithstanding any other provision in this Agreement or any other agreement whether the Commercially Sensitive Information and/or any other Information is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations.

18.4 In no event shall the Provider  respond directly to a Request for Information unless expressly authorised to do so by the Council.

18.5 The Provider  acknowledges that (notwithstanding the provisions of this clause 18) the Council may, acting in accordance with the Secretary of State for Constitutional Affairs' Code of Practice on the discharge of public authorities' functions under Part 1 of FOIA (issued under section 45 of FOIA, November 2004) (the “Code”), be obliged under the FOIA, or the Environmental Information Regulations to disclose information concerning the Provider  or the Services:

18.5.1 in certain circumstances without consulting the Provider ; or

18.5.2  following consultation with the Provider  and having taken their views into account;

provided always that where clause 18.5.1 applies the Council shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Provider  advanced notice, or failing that, to draw the disclosure to the Provider ’s attention after any such disclosure.
18.6 The provisions of this clause 18 shall survive the termination or expiry of this Agreement.

19 CONFIDENTIALITY

19.1 Except to the extent set out in this clause or where disclosure is expressly permitted elsewhere in this Agreement, each party shall:

19.1.1 treat the other party's Confidential Information as confidential and safeguard it accordingly; and

19.1.2 not disclose the other party's Confidential Information to any other person without the owner's prior written consent.

19.2 Clause 19.1 shall not apply to the extent that:

19.2.1 such disclosure is a requirement of Law placed upon the party making the disclosure, including any requirements for disclosure under the FOIA or the Environmental Information Regulations pursuant to clause 19 (Confidentiality and Freedom of Information);

19.2.2 such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner; 

19.2.3 such information was obtained from a third party without obligation of confidentiality;

19.2.4 such information was already in the public domain at the time of disclosure otherwise than by a breach of this Agreement; or

19.2.5 it is independently developed without access to the other party's Confidential Information.

19.3 The Provider  shall not, and shall procure that the Provider Personnel   do not, use any of the Council’s Confidential Information received otherwise than for the purposes of this Agreement.

19.4 The Provider  may only disclose the Council’s Confidential Information to the Provider Personnel   who are directly involved in the provision of the Services and who need to know the information, and shall ensure that such Provider Personnel   are aware of, acknowledge the importance of, and comply with these obligations as to confidentiality. In the event that any default, act or omission of any Provider Personnel   causes or contributes (or could cause or contribute) to the Provider  breaching its obligations as to confidentiality under or in connection with this Agreement, the Provider  shall take such action as may be appropriate in the circumstances, including the use of disciplinary procedures in serious cases.  To the fullest extent permitted by its own obligations of confidentiality to any Provider Personnel  , the Provider  shall provide such evidence to the Council as the Council may reasonably require (though not so as to risk compromising or prejudicing the case) to demonstrate that the Provider  is taking appropriate steps to comply with this clause, including copies of any written communications to and/or from Provider Personnel  , and any minutes of meetings and any other records which provide an audit trail of any discussions or exchanges with Provider Personnel   in connection with obligations as to confidentiality.
19.5 At the written request of the Council, the Provider  shall procure that those members of the Provider Personnel   identified in the Council's notice signs a confidentiality undertaking prior to commencing any work in accordance with this Agreement.

19.6 Nothing in this Agreement shall prevent the Council from disclosing the Provider 's Confidential Information:

19.6.1 for the purpose of the examination and certification of the Council's accounts; or

19.6.2 for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Council has used its resources.

19.7 The Council shall use all reasonable endeavours to ensure that any, third party or Sub-contractor to whom the Provider 's Confidential Information is disclosed pursuant to clause 19.6 is made aware of the Council's obligations of confidentiality.

19.8 Nothing in this clause 19 shall prevent either party from using any techniques, ideas or know-how gained during the performance of the Agreement in the course of its normal business to the extent that this use does not result in a disclosure of the other party's Confidential Information or an infringement of IPRs.

19.9 The Provider  shall indemnify and keep indemnified the Council against all losses, claims, damages, liabilities, costs and expense (including reasonable legal costs) incurred by it in respect of any breach of this clause 19 by the Provider  and/or any act or omission of any Sub-contractor.

19.10 The provisions of this clause 19 shall survive the termination or expiry of this Agreement.

20 Intellectual Property Rights  

20.1 All Intellectual Property Rights in any specifications, instructions, plans, data, drawings, databases, patents, patterns, models, designs or other material:

20.1.1  
furnished to or made available to the Provider by the Council shall remain the property of the Council;

20.1.2  
prepared by or for the Provider for use, or intended use, in relation to the performance of this Contract shall belong to the Provider. 

20.2 The Provider shall not, and shall procure that the Provider employees, servants, agents, suppliers and sub-contractors shall not, (except when necessary for the implementation of the Contract) use or disclose any Intellectual Property Rights in materials prepared by or provided by the Council to the Provider except in relation to the performance of this Contract, except information which is in the public domain. 
20.3 It is a condition of the Contract that the Services will not infringe any Intellectual Property Rights of any third party and the Provider shall during and after the Contract Period on written demand indemnify and keep indemnified the Council and the Crown against all actions, suits, claims, demands, losses, charges, damages, costs and expenses and other liabilities which the Council or the Crown may suffer or incur as a result of or in connection with any breach of this Clause, except where any such claim relates to the use of data supplied by the Council which is not required to be verified by the Provider under any provision of the Contract.

20.4 At the termination of the Contract the Provider shall immediately return to the Council all materials, work or records held, including any back-up media.
20.5 The provisions of this Clause 20 shall apply during the continuance of this Contract and indefinitely after its expiry or termination.

21 Audit 

21.1 The Provider shall keep and maintain until six years after the Contract has been terminated (howsoever terminated), or as long a period as may be agreed between the Parties, full and accurate records of the Contract including the Services provided under it, all expenditure reimbursed by the Council, and all payments made by the Council.  The Provider shall on request afford the Council or the Council’s representatives such access to those records as may be required by the Council in connection with the Contract.  
21.2 Except where an audit is imposed on the Council by a Regulatory Body, the Council may, not more than twice in any Contract Year and for a period of 12 months following the expiry or earlier termination of this Agreement], conduct an audit for the following purposes: 

21.2.1 to review the Provider ’s compliance with clause 17  (Council Data) to ensure the confidentiality, integrity, and availability of the Council Data;

21.2.2  to review the Provider 's compliance with the Data Protection Act 1998, the Freedom of Information Act 2000 in accordance with clauses 17 (Protection of Personal Data) and clause 18 (Confidentiality andFreedom of Information) and any other legislation applicable to the Services; 

21.2.3 .The provisions of this clause 21 shall survive the termination or expiry of this Agreement.
22 Assignment and Sub-Contracting

22.1 The Provider shall not assign, sub-contract or in any other way dispose of the Contract or any part of it without prior Approval.  Sub-contracting any part of the Contract shall not relieve the Provider of any obligation or duty attributable to the Provider under the Contract.

22.2 The Provider shall be responsible for the acts and omissions of its sub-contractors as though they are its own.

22.3 Where the Council has consented to the placing of sub-contracts, copies of each sub-contract shall be sent by the Provider to the Council within two (2) Working Days of issue.
 22.4  Prior to Sub-contracting any of its obligations under this Agreement, the Provider  shall notify the Council in writing of:

22.4.1 the proposed Sub-contractor’s name, registered office and company registration number;

22.4.2 the scope of any Services to be provided by the proposed Sub-contractor; and

22.4.3 where the proposed Sub-contractor is an affiliate of the Provider , evidence that demonstrates to the reasonable satisfaction of the Council that the proposed Sub-contract has been agreed on “arm’s-length” terms.

22.5 If requested by the Council within 10 Working Days of receipt of the Provider ’s notice issued pursuant to Clause 22.4, the Provider  shall also provide

22.5.1 a copy of the proposed Sub-contract; and

22.5.2 any further information reasonably requested by the Council.

22.6 The Council may, within 10 Working Days of receipt of the Provider’s notice issued pursuant to Clause 22.4 (or, if later, receipt of any further information requested pursuant to Clause 22.5), object to the appointment of the relevant Sub-contractor if it considers that:

22.6.1 the appointment of a proposed Sub-contractor may prejudice the provision of the Services and/or may be contrary to the interests of the Council;

22.6.2 the proposed Sub-contractor is unreliable and/or has not provided reasonable services to its other customers; and/or

22.6.3 the proposed Sub-contractor employs unfit persons

in which case, the Provider  shall not proceed with the proposed appointment.

22.7 The Provider  shall ensure that each Sub-contract shall include a provision requiring the Sub-contractor to comply with protection of data requirements pursuant to clauses 16 (Council Data) and 17 (Protection of Personal Data).

23 Waiver

23.1 The failure of either Party to insist upon strict performance of any provision of the Contract or the failure of either Party to exercise any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by this Contract.

23.2 No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with the provisions of Clause 5.

23.3 A waiver of any right or remedy arising from a breach of Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of the Contract.

24 Variation of the Services

24.1 The Council reserves the right on giving reasonable written notice from time to time to require changes to the Services (whether by way of the removal of Services, the addition of new Services, or increasing or decreasing the Services or specifying the order in which the Services are to be performed or the locations where the Services are to be provided) for any reasons whatsoever PROVIDED that any such changes do not seek to include any services that were not included within the scope of the original Services under the Contract or seek to materially increase the Contract Price.  Such a change is hereinafter called “a Variation”. 

24.2 Any such Variation shall be communicated in writing by the Contract Manager to the Provider’s Representative in accordance with the notice provisions of Clause 5. All Variations shall be in the form of an addendum to the Contract. 

24.3 In the event of a Variation the Contract Price may also be varied.  Such Variation in the Contract Price shall be calculated by the Council and agreed in writing with the Provider and shall be such amount as properly and fairly reflects the nature and extent of the Variation in all the circumstances.  Failing agreement the matter shall be determined by negotiation or mediation in accordance with the provisions of Clause 40
24.4 The Provider shall provide such information as may be reasonably required to enable such varied price to be calculated.

25 Severability

25.1 If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of the Contract shall continue in full force and effect as if the Contract had been executed with the invalid, illegal or unenforceable provision eliminated.

25.2 In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Contract, the Parties shall immediately commence negotiations in good faith to remedy the invalidity.

26 Remedies in the event of inadequate performance

26.1 Where a complaint howsoever arising is received about the standard of Services or about the way any Services have been delivered or work has been performed or about the materials or procedures used or about any other matter connected with the performance of this Contract, then the Contract Manager shall take all reasonable steps to ascertain whether the complaint is valid. If the Contract Manager so decides, he may uphold the complaint, or take further action in accordance with the provisions of Clause 35 of this Contract.

26.2 In the event that the Council is of the opinion that there has been a material breach of this Contract by the Provider either as a result of a complaint under Clause 26.1 or otherwise, or the Council determines that the Provider’s performance of its duties under the Contract has failed to meet the requirements, then the Council may, without prejudice to its rights under Clause 35 of the Contract, do any of the following:

26.2.1   make such deduction from the payment to be made to the Provider as the Council shall reasonably determine to reflect sums paid or sums which would otherwise be payable in respect of such of the Services as the Provider shall have failed to provide;

26.2.2  without terminating the Contract, itself provide or procure the provision of part of the Services until such time as the Provider shall have demonstrated to the reasonable satisfaction of the Council that the Provider will once more be able to perform such part of the Services in accordance with the Contract; 

26.2.3  without terminating the whole of the Contract, terminate the Contract in respect of part of the Services only (whereupon a corresponding reduction in the Contract Price shall be made)  and thereafter itself provide or procure a third party to provide such part of the Services; and/or

26.2.4  terminate in accordance with Clause 35, the whole of the Contract.

26.3 The Council may charge to the Provider any cost reasonably incurred by the Council and any reasonable administration costs in respect of the provision of any part of the Services by the Council or by a third party to the extent that such costs exceed the payment which would otherwise have been payable to the Provider for such part of the Services.

26.4 If the Provider fails to perform any of the Services to the reasonable satisfaction of the Council and such failure is capable of remedy, then the Council shall instruct the Provider to perform the work and the Provider shall at its own cost and expense remedy such failure (and any damage resulting from such failure) within 14 days or such other period of time as the Council may direct.

26.5 In the event that:

26.5.1  the Provider fails to comply with Clause 26.2 above; or

26.5.2  the Provider persistently fails to comply with Clause 26.2 above, and such failures, taken as a whole, are materially adverse to the commercial interests of the Council;

the Council reserves the right to terminate the Contract by notice in writing with immediate effect.

26.5.3  The remedies of the Council under this Clause may be exercised successively in respect of any one or more failures by the Provider.

27 Remedies Cumulative

27.1 Except as otherwise expressly provided by the Contract, all remedies available to either Party for breach of this Contract are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies.

28 Monitoring of Contract Performance

28.1 The Provider shall comply with the monitoring arrangements set out in the Specification including, but not limited to, providing such data and information as the Provider may be required to produce under this Contract.  
28.2 The Parties shall maintain regular contact with each other during the Contract Period by telephone and email and ensure that all correspondence is responded to promptly and in any event within two Working Days of receipt of the same. 

28.3 Each Party will provide the other with direct telephone numbers and email addresses of suitably authorised officers who will have the day to day responsibility of operating the Contract and will notify the other immediately by email of any change of such personnel or contact details.


28.4 The Provider will ensure that all data and reports provided under the Contract are accurate and fully inclusive of all information to be provided and are submitted to the Council promptly.

29
Complaints

29.1
The Provider shall as from the Commencement Date have in place a complaints procedure (a copy of which it shall produce to the Council immediately on request) which sets out a clear procedure for the recording and resolution of all complaints. 

29.2
The Provider shall deal with all complaints promptly and efficiently.

29.3
The Provider shall maintain a full and up to date record of all complaints and their outcomes and shall make such record available to the Council for inspection upon request.
30   Anti-Bribery

The Provider shall:

30.1 comply with all applicable laws statutes regulations and codes relating to anti-bribery and anti-corruption including but not limited to the Bribery Act 2010;

30.1.1 have and shall maintain in place throughout the Contract Period its own policies and procedures including adequate procedures under the Bribery Act 2010 and will enforce them where appropriate;
30.1.2 promptly report to the Council any request or demand for any undue financial or other advantage of any kind received by the Provider in connection with the performance of this Contract;

30.1.3 within one month of the date of this Contract and annually thereafter certify to the Council in writing signed by the Provider Representative compliance with this Clause 30 by the Provider. The Provider shall at its own expense provide such supporting evidence of compliance as the Council may reasonable request.

30.2
Breach of this Clause 30 shall be deemed a material breach under Clause 35.1.3.

31 Indemnity and Insurance 
31.1 Neither Party excludes or limits liability to the other Party for death or personal injury caused by its negligence or for any breach of any obligations implied by Section 2 of the Supply of Goods and Services Act 1982.

31.2 The Provider shall indemnify and keep indemnified the Council fully against all claims, proceedings, actions, damages, legal costs, expenses and any other liabilities whatsoever arising out of, in respect of or in connection with the Contract including in respect of any death or personal injury, loss of or damage to property, financial loss arising from any advice given or omitted to be given by the Provider, or any other loss which is caused directly or indirectly by any act or omission of the Provider.  This Clause shall not apply to the extent that the Provider is able to demonstrate that such death or personal injury, or loss or damage was not caused or contributed to by its negligence or default, or the negligence or default of its Staff or sub-contractors, or by any circumstances within its or their control. 

31.3 Subject always to Clause 31.1, the liability of either Party for Defaults shall be subject to the financial limits set out in this Clause 31.3.

31.3.1 The aggregate liability of either Party for all Defaults resulting in direct loss of or damage to the property of the other under or in connection with this Contract shall in no event exceed five million pounds (£5,000,000)
31.3.2 The aggregate liability under the Contract of either Party for all Defaults (other than a Default governed by Clause 19.320.3 or Clause 35  shall in no event exceed five million pounds (5,000,000).  
31.3.3 Subject always to Clause 31.1 and unless provided to the contrary in the Contact, in no event shall either Party be liable to the other for:

31.3.4  loss of profits, business, revenue, goodwill or anticipated savings; and/ or

31.3.5   indirect or consequential loss or damage.

31.4 The Provider shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Provider, arising out of the Provider’s performance of the Contract, including death or personal injury, loss of or damage to property or any other loss.  Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Provider.

31.5 The Provider shall hold employer’s liability insurance in respect of Staff in accordance with any legal requirement for the time being in force.

31.6 The Provider shall produce to the Contract Manager, on request, copies of all insurance policies referred to in this Clause or a broker’s verification of insurance to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies.

31.7 If, for whatever reason, the Provider fails to give effect to and maintain the insurances required by this Contract the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Provider.

31.8 The terms of any insurance or the amount of cover shall not relieve the Provider of any liabilities under the Contract.  It shall be the responsibility of the Provider to determine the amount of insurance cover that will be adequate to enable the Provider to satisfy any liability referred to in Clause 31.2.

32 Professional Indemnity

32.1 The Provider shall hold and maintain professional indemnity insurance cover and shall ensure that all professional consultants involved in the provision of the Services hold and maintain appropriate cover.  Such insurance to be held by the Provider or by any agent, sub-contractor or consultant involved in the provision of Services with a limit of indemnity of not less than 5 million pounds (£5,000,000) for any occurrences arising out of each and every event.  Such insurance shall be maintained for a minimum of six (6) years following the expiration or earlier termination of this Contract.   
33 Warranties and Representations
33.1 The Provider warrants and represents that:
33.1.1   the Provider has the full capacity and authority and all necessary consents (including, but not limited to, where its procedures so require, the consent of its parent company) to enter into and perform this Contract and that this Contract is executed by a duly authorised representative of the Provider;
33.1.2   the Provider shall discharge its obligations hereunder with all due skill, care and diligence including but not limited to good industry practice and (without limiting the generality of this Clause) in accordance with its own established internal procedures; 
33.1.3   all obligations of the Provider pursuant to the Contract shall be performed and rendered by appropriately experienced, qualified and trained Staff with all due skill, care and diligence; 

33.1.4   the Provider is not in default in the payment of any due and payable taxes or in the filing, registration or recording of any document or under any legal or statutory obligation or requirement which default might have a material adverse effect on its business, assets or financial condition or its ability to observe or perform its obligations under this Contract. 

34 Termination on change of control and insolvency

34.1 The Council may terminate the Contract by notice in writing with immediate effect where:

34.1.1 the Provider undergoes a change of control, within the meaning of section 450, section 451 and section 1069 of the Corporation Tax Act 2010 ( which impacts adversely and materially on the performance of the Contract; or

34.1.2 where the Provider is a company, if the company passes a resolution for winding up or dissolution (otherwise than for the purposes of and followed by an amalgamation or reconstruction) or an application is made for, or any meeting of its directors or members resolves to make an application for an administration order in relation to it or any party gives or files notice of intention to appoint an administrator of it or such an administrator is appointed, or the court makes a winding-up order, or the company makes a composition or arrangement with its creditors, or an administrative receiver, receiver, manager or supervisor is appointed by a creditor or by the court, or possession is taken of any of its property under the terms of a fixed or floating charge; or

34.1.3 where the Provider is unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986; 

34.1.4 or any similar event occurs under the law of any other jurisdiction within the United Kingdom.

34.2 The Council may only exercise its right under Clause 34.1.1 within six (6) months after a change of control occurs and shall not be permitted to do so where it has agreed in advance to the particular change of control that occurs.  The Provider shall notify the Contract Manager immediately when any change of control occurs. 

35 Termination on Default

35.1 The Council may terminate the Contract, or terminate the provision of any part of the Contract by written notice to the Provider or the Provider’s Representative with immediate effect if the Provider commits a Default and if:
35.1.1   the Provider has not remedied the Default to the satisfaction of the Council within 30 days, or such other period as may be specified by the Council, after issue of a written notice specifying the Default and requesting it to be remedied; or

35.1.2   the Default is not capable of remedy; or

35.1.3   the Default is a fundamental breach of the Contract.

35.2 In the event that through any Default of the Provider, data transmitted or processed in connection with the Contract is either lost or sufficiently degraded as to be unusable, the Provider shall be liable for the cost of reconstitution of that data and shall provide a full credit in respect of any charge levied for its transmission. 

35.3 The Provider may terminate this Contract if the Council is in material breach of its obligations to pay undisputed charges by giving the Council thirty (30) days notice specifying the breach and requiring its remedy. The Provider right of termination under this Clause 35.3 shall not apply to non-payment of the charges where such non-payment is due to the Council exercising its rights under Clause 12.1.
35.4  The circumstances giving rise to the Council's right to terminate shall include:

35.4.1 the Provider  being in material Default of:

(a) clause 16 (Council Data);

(b) clause 17 (Protection of Personal Data); 

(c) clause 18 ( Confidentiality and Freedom of Information); 

(d) clause 19 (Confidentiality); or

(e) the security requirements set out in the Council Information Management and Security Policies. 

36 Consequences of Termination

36.1 Where the Council terminates the Contract under Clause 36, or terminates the provision of any part of the Contract under that Clause, and then makes other arrangements for the provision of Services, the Council shall be entitled to recover from the Provider the cost of making those other arrangements and any additional expenditure incurred by the Council throughout the remainder of the Contract Period.  Where the Contract is terminated under Clause 35, no further payments shall be payable by the Council to the Provider until the Council has established the final cost of making those other arrangements
36.2  In the event of termination or expiry of this Agreement, the Provider  
shall:
36.1.1 cease to use the Council Data and the back-ups therefor and, at the Provider’s expense, provide the Council and/or the Replacement Provider with a complete and uncorrupted version of the Council Data and the back-ups therefor in electronic form (or such other format as reasonably required by the Council) within 20 Working Days following the date of termination or (as appropriate) expiry and provide to the Council such reasonable assistance as is required by the Council to interpret and translate the Council Data and thereafter expunge and destroy all copies of the Council Data and the back-ups therefor, excepting:

(a) a copy of any such Council Data which is also a record for the purposes of this Agreement and promptly provide written confirmation to the Council that the data has been expunged and destroyed.

36.1.2 ensure that all Council Data and the back-ups therefor which continue to be held by the Provider  following termination or expiry of this Agreement pursuant to clause (a) shall continue to be stored and managed by the Provider, at the Provider ’s expense, in accordance with the provisions of clauses 16 17 18 19 and 20. 

37 Recovery upon Termination

37.1 Termination or expiry of the Contract shall be without prejudice to any rights and remedies of the Provider and the Council accrued before such termination or expiration and nothing in the Contract shall prejudice the right of either Party to recover any amount outstanding at such termination or expiry.

37.2 At the end of the Contract Period (howsoever arising) the Provider shall forthwith deliver to the Council upon request all the Council’s Property (including but not limited to materials, documents, information, access keys but save for personal data concerning or provided by Customers except to the extent that such personal data was either provided by the Council under the Contact or the Service User has consented to such information being shared ) relating to the Contract in its possession or under its control or in the possession or under the control of any permitted suppliers or sub-contractors and in default of compliance with this Clause the Council may recover possession thereof and the Provider grants licence to the Council or its appointed agents to enter (for the purposes of such recovery) any premises of the Provider or its permitted suppliers or sub-contractors where any such items may be held.

37.3 At the end of the Contract Period (howsoever arising) and/or after the Contract Period the Provider shall co-operate free of charge with the Council and any new contractor appointed by the Council to continue or take over the performance of the Contract in order to ensure an effective handover of all work then in progress. 

37.4 The provisions of this Clause shall survive the continuance of this Contract and indefinitely after its termination. 
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39
Force Majeure
39.1
Neither Party shall be in breach of this Contract if there is any total or partial failure of performance by it of its duties and obligations under this Contract occasioned by any matter beyond its reasonable control including act of God, fire, act of government or state, war, civil commotion or insurrection of whatever nature which are both beyond the control of the Party and are such that the Party with the application of all due diligence and foresight could not prevent. If either Party is unable to perform its duties and obligations under this Contract as a direct result of the effect of one of those reasons that Party shall give written notice to the other of the inability stating the reason in question. The operation of this Contract shall be suspended during the period for which the reason continues. Forthwith upon the reason ceasing to exist the Party relying upon it shall give written notice to the other of this fact. If the reason continues for a period of more than 21 days and substantially affects the commercial basis of this Contract the Party not claiming relief under this Clause shall have the right to terminate this Contract upon giving 7 days’ written notice of such termination to the other Party.

39.2
For the avoidance of doubt it is hereby expressly agreed that industrial relations difficulties (including any failure by employees or subcontractor or their employees) and failure to provide adequate premises equipment materials consumables and/or employees or similar matters which a prudent and diligent provider could have avoided with the application of foresight are not events of force majeure or acts of God.

40 Dispute Resolution

40.1
Any dispute between the Provider and the Council which relates to the subject matter of this Contract shall first be referred for informal resolution to the Contract Manager and the Provider Representative.  The Contract Manager and Provider Representative shall meet within 5 Working Days of a dispute arising.

40.2
Where a dispute is not resolved within 10 Working Days of the meeting of the Contract Manager and Provider Representative in accordance with Clause 40.1, it will be referred to the Chief Executive of the Provider and the Chief Executive of the Council (or their nominated representatives). The Chief Executives shall meet within 5 Working Days of the referral being made.

40.3 If a dispute cannot be resolved within 10 Working Days of the meeting of the Chief Executives in accordance with Clause 40.2, the Provider and the Council shall, with the assistance of the Centre for Dispute Resolution, seek to resolve the dispute amicably by using an alternative dispute resolution (ADR) procedure acceptable to the Provider and the Council.

40.4 If the Provider or the Council fail or refuse to agree to or participate in the ADR procedure or if in any event the dispute is not resolved to the satisfaction of both the Provider and the Council within 60 days after it has arisen, the dispute will be resolved by reference to the courts or such alternative means as may be agreed between the Parties in writing.

40.5 Subject to Clause 40.4, the time limits specified in Clauses 40.1 to 40.3 inclusive may be extended once under each provision by the written agreement of the Parties, where it appears to the Parties that to do so would result in an expeditious resolution of the dispute.

41 Governing Law

41.1 This Contract shall be governed by and interpreted in accordance with English law and the Parties submit to the exclusive jurisdiction of the courts of England and Wales

SCHEDULE 1 - SPECIFICATION 
 SPECIFICATION  and SPECIFIC TERMS & CONDITIONS
INTRODUCTION 

Canonbury Rise, Berkeley

Persimmon Homes have entered into a unilateral undertaking in favour of Gloucestershire County Council in relation to a development of 197 houses at the development known as Canonbury Rise, Berkeley. £57510 has been provided for preparation, implementation and monitoring of a residential travel plan for the development. The service provider is asked to provide details of the service they will provide for a fixed fee which will not exceed £55000. The remaining funds will be used for administration and monitoring by the client.

The planning reference for this site is S.14/0619/FUL 

2
PERIOD OF CONTRACT

The Contract shall commence on 1st October 2018 and is expected to be completed by 30th September 2023 subject to occupation of the development. 

It is expected that the programmes of works will be dictated by the Developers’ progress with building houses. Six monthly reports on the work undertaken should be submitted to the Council. The contract will be extended (at no extra cost to the client) in the event of a delay to completion of the Development. In this eventuality the service provider will need to amend his programme of work to ensure it is delivered from within the funds available
2.
SPECIFICATION OF SERVICE

1.
Service  Required

The objectives of this commission are to 

· engage with residents to raise awareness of sustainable travel choices to encourage more sustainable travel behaviour;

· minimise the proportion of single occupancy car movements to and from the development for all journey purposes

· to achieve annual increases in use of public transport, walking and cycling trip rates

· provide generic and personalised information to assist  travel by those with mobility difficulties 

· Promotion of new transport facilities when they are introduced

In order to do this the supplier is required to

· Develop and implement a Residential Travel Plan including acting as Residential Travel Plan Co-ordinator 

· Undertake a baseline travel survey and further surveys at appropriate intervals thereafter. This should include collection of journey destination data to assist the client with planning the transport network

· Monitor the success of the Travel Plan

· Deliver personalised Travel Planning to Residents who agree to it

· Deliver a package of measures to encourage trial and use of sustainable modes 

· Prepare and distribute Travel Information Packs (and update residents of changes)

· Liaise with the Developer, Local County and District Councillors and the Parish Council to keep them regularly informed of activities and progress

· Promote local and national sustainable travel events to residents of the development

· Co-ordinate activities with those of the organisations delivering the employment and school travel plans at the site

· Report any relevant transport issues identified that need attention by the client

· Carry out other activities the supplier considers will help meet the objectives

Details may be subject to change in line with the Provider’s Submission

3.
Commissioning the Project

3.1
In response to the Customer’s Project brief, the Consultant shall:

3.1.1
Submit project plans setting out details of the service to be provided for the West of Stonehouse site and for the Leonard Stanley Site including

ii) Anticipated timescales for delivery of the Project;

iii) Activities required to be undertaken

iv) Consultation to be undertaken

v) Work that will be delivered using funds currently available

3.1.2 Provide a communication plan detailing their proposed engagement with the Customer and other stakeholders throughout the Project.  This should encompass:

i)
Updates on the Project status, monthly report on work done and review meetings as necessary;

ii) Identification of stakeholders and how they will be kept informed; and

iii) Method and frequency of communication with these stakeholders.

3.1.3 Demonstrate appropriate experience, capabilities and knowledge to meet the specific requirements of the Project, including sound knowledge of policy and legislative background relating to local government and the wider public sector.


3.1.4
Complete the Method Statements in Appendix B

4.
Project Delivery 

4.1
The Consultant shall carry out their duties in compliance with the Customer’s Project brief, agreed project plan and provisions made in their tender submission and all subsequent instructions of the Customer which shall be confirmed in writing so far as such instructions are applicable to the Services hereunder agreed to be performed by them.  In case of conflict between the terms of the Customer’s Project Brief and any subsequent instructions, the subsequent instructions shall prevail. 

4.2
The Consultant shall exercise reasonable skill, care and diligence in performance of all duties agreed to be performed by them.

4.3
The Consultant shall obtain the written prior approval of the Customer to any modification of any instruction earlier approved by the Customer. 

4.4
If requested to do so by the Customer, the Consultant shall undertake any additional work (not covered by the Customer’s Project brief) as may be necessary in connection with the Project.  Prior to undertaking any additional work, the Customer and the Consultant must complete and sign a variation form to avoid any scope creep to the Project.

4.5 In accordance with clause 1, the Consultant shall in connection with the Project:

4.5.1 Undertake all necessary enquiries  and investigations;

4.5.2 Submit reports to the Customer by no later than the dates specified unless otherwise agreed in writing; 

4.5.3 Deliver presentations to senior management, the general public or other stakeholders, as agreed at Project outset or as reasonably required during the course of the Project; and

4.5.4 Deliver the Project outcomes and objectives within any timescales agreed at the Project outset.

4.6 The Consultant shall provide their own administrative and technology support and consumables when undertaking Services on behalf of the Customer.

4.7 The Consultant shall comply with the Customer’s policy framework and Constitution.

5.
Consultant’s Personnel

5.1
The Consultant will ensure that it is has a suitable structure and level of resource in place to deliver the Services called for under the Project.  

5.2 The Consultant shall ensure that only suitably experienced and qualified staff shall be commissioned to provide Services.  Once operational, significant changes in the assigned personnel will not be made without prior written consent of the Customer, such consent will not be refused unreasonably. Customer facing staff should be trained in customer service and have a detailed knowledge of the transport network in the vicinity of the development and a thorough knowledge of links to other destinations. The consultant will be required to demonstrate this knowledge in the submission and potentially as part of the selection process

5.3 The Consultant shall advise the Customer as soon as reasonably practicable in the event of a change in personnel during the delivery of Services.
5.4 The Consultant shall ensure that all personnel and other persons providing the Services are at all times properly and sufficiently qualified, competent, careful, skilled, honest, experienced, instructed and supervised as the case may be with regard to the Services and in particular to ensure adequate discharge of the Consultant’s obligation in relation to:

5.4.1 The task or tasks such a person has to perform;

5.4.2 All relevant provisions of the agreement; and

5.4.3 All relevant policies, rules, procedures and standards of the Customer.

5.5 The Consultant shall have processes and procedures to manage business continuity and ensure effective recruitment and retention of its staff.

5.6 The Customer may request the removal from the Project of any of the Consultant’s staff whom the Customer reasonably believes to be unsuitable.  Such request may be made if the Customer considers the staff member to be insufficiently skilled or competent, or to be guilty of misconduct (for example, but not limited to, assault or abuse; racial or sexual harassment).

5.7 For each member of staff who, in providing the Services, has, will have or is likely to have access to the public, the Consultant shall ensure that a police check and such other checks as may be carried out through the Criminal Records Bureau are completed.  The Consultant shall not (and shall ensure that any sub-contractor shall not) engage or continue to employ in the provision of the Services any person who has a relevant conviction or inappropriate record.

6.
Location 

6.1
The Consultant shall deliver Services in any location as specified by the Customer but will principally be working in the community and in the consultants own premises

Day Rates

7.1 The Consultant shall charge the Customer for their Services based on a standard economic unit of a rate per day per grade of consultant. 

7.2 The Consultant shall ensure that their day rates do not exceed the rates submitted at Framework stage.

7.3 The Consultant shall not permit the day dates charged to the Customer, or the day rates charged in respect of any constituent element of the Services, to exceed the relevant sums set out in the Consultant’s tender without the prior approval in writing of the Customer.

Standard Working Day

7.4 The standard working day shall be agreed between the Consultant and the Customer; however in any event, the minimum number of hours within a standard working day shall be eight (8) hours (exclusive of breaks).  No overtime or other enhancement to the Consultant’s day rates shall be paid by the Customer to the Consultant, regardless of how many hours are worked during the day.  

Expenses

7.5 No staff expenses are payable, therefore an appropriate allowance should be made in the day rates

7.6 Costs associated with production of consultation materials and/or hire of venues will be payable subject to agreement in advance with the client

Payment

7.10
Unless otherwise agreed with the Customer, subject to the reports and documents to be furnished by the Consultant being in the opinion of the Customer satisfactory, the Customer shall pay the Consultant the fee due within thirty (30) days following the receipt of the report and/or documents and on completion of their duties.

7.11
The Consultant shall in their accounts provide information as may be required by the Customer to enable financial control over the Project to be exercised by the Customer.  Where accounts are submitted these shall indicate expenditure in respect of work completed on individual tasks.  The Consultant shall afford facilities at all reasonable times for their books of accounts, vouchers and records relevant to the Project to be inspected by a person to be agreed between the Consultant and the Customer for the purposes of verifying the Consultant’s claims for payment.  Where required by the Customer claims for fees and reimbursable expenses shall be supported by the auditor’s certificates. 

7.12
Should there be a dispute regarding the fee or expenses payable to the Consultant, the Customer reserves the right to withhold payment of the sum in dispute until such time as the matter can be resolved.

7.13
The Consultant shall follow the Contract Procedure Rules of the Customer, and the Customer’s Standard Financial Instructions where required.
8.
Project Documents

8.1
The Customer shall be entitled to the copyright of all documentation and other material produced for the purpose of the Project by the Consultant or its staff under their direction or supervision.

8.2
The Consultant shall not use any such documents or material for any purpose other than the Project without the written prior agreement of the Customer.
9.
Contract and Performance Management

9.1
The Consultant shall, as the Project proceeds, consult the Customer and keep them informed in all matters connected with the Project, in such manners required by the Customer or any person, bodies or authority having statutory powers or rights in connection with the Project. 

9.2
The Consultant will be required to provide evidence of effective contract management performance by agreeing objectives and targets with the Customer prior to the start of the Project, and shall provide regular performance monitoring and management information to the Customer in relation to such objectives and targets.  

9.3 The Consultant shall send the appropriate personnel to all meetings convened by the Customer in connection with the Project to which they may be invited, including monthly progress meetings.  The Customer reserves the right to request any additional meetings where necessary to address any matters between the review meetings.  Attendance at such meetings will be at no additional cost to the Customer.

9.4 The Consultant will be proactive whilst managing the Project, including but not limited to:

9.4.1 Dealing with and resolving complaints; and

9.4.2 Dealing with slippages in performance or Project deliverables.

The Consultant shall also be proactive in raising with the Customer any opportunities and/or issues (potential or actual) that are affecting or may affect the above. 

9.5
Hold points at which client approval is essential are as follows: - 

· Project Plan, 


· Barriers Identification

· Scheme Identification. 

· Options Selection, 

· Key Stakeholder identification and Consultation Materials, 

10.
Management Information

10.1
The Consultant shall provide management information on a periodic basis relative to all activity undertaken by the Consultant as requested by the Customer.

10.2
The content and frequency of management information will be agreed with the Customer at the Project onset however a monthly report on project progress and expenditure should be submitted two days in advance of each progress meeting

10.3 Management information will be presented in a format which can be exported into MS Office Applications or other similar packages used by the Customer that can be used to manipulate data.

10.4 The Consultant will provide management information to the Customer within a reasonable timescale (ideally within forty eight (48) hours) and at no additional cost to the Customer.

.

SCHEDULE 2 - PRICING SCHEDULE
1. In consideration of the provision of the Service the Council agrees to pay the Contract Price to the Provider

2. The Contract Price shall be the sum of £

3. The Council shall pay the Provider monthly in arrears

4. These fees are exclusive of Value added tax (VAT) and will be invoiced in advance.  The fees are inclusive of all costs, expenses and disbursements incurred by the Provider  in connection with the provision of services.  
5. Upon submitting each Invoice the Provider shall also provide a progress report detailing the Services provided since the previous invoice 
6. The Council may require certain extra services for specific projects etc. on an ad hoc basis. Where such  extra services are commissioned the day rate or fees will be as set out below. These figures are inclusive of all travelling expenses and other disbursements.

SCHEDULE 3 – PROVIDER’S SUBMISSION

SCHEDULE 4  

Processing, Personal Data and Data Subjects

1. 
The Provider shall comply with any further written instructions with respect to processing by the Authority.

2. 
Any such further instructions shall be incorporated into this Schedule 4.

	Description
	Details

	Subject matter of the processing:
	The Supplier acts as provider of Travel Planning and Monitoring through which the Supplier collects Personal Data (as further detailed below). 

	Duration of the processing:
	2018 to 2028

	Nature and purposes of the processing:


	The Data will be used to identify and monitor travel patterns of the residents of the development with the objective of reducing trips by single occupancy car. This will include records of discussions with the residents to advise them on more sustainable options and offering incentives to try different modes of travel

	Type of Personal Data:
	Name, Address, e-mail address and phone number, details of regular journeys, work place, schools attended, method of travel, comments made, incentives provided

	Categories of Data Subject:


	Residents of the development

	Plan for return and destruction of the data once the processing is complete UNLESS requirement under union or member state law to preserve that type of data:
	Summary reports will be produced at the end of the contract which will not include any attributable information. All attributable data will be destroyed on completion of the contract by the Service Provider




Signed by

On behalf of  
GLOUCESTERSHIRE COUNTY COUNCIL 
Duly authorised signatory 
Signed by

On behalf of  
[      ]

Duly authorised signatory 
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