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THIS AGREEMENT is made on                                         
BETWEEN
(5) Maidstone Borough Council (MBC) of Maidstone House, King Street, Maidstone, Kent, ME15 6JQ
(6) Swale Borough Council (SBC) of Swale House, East Street, Sittingbourne, Kent, ME10 3HT
(7) Ashford Borough Council (ABC) of Ashford Borough Council, Civic Centre, Tannery Lane, Ashford Kent, TN23 1PL
(collectively known as the “Councils” and each known as a “Council”); and
(8)  (registered number) whose registered office is (the “Contractor”).

BACKGROUND

(A) MBC, SBC and ABC are each the Waste Collection Authority (WCA) for their respective Administrative Area.
(B) MBC, SBC and ABC have procured Collection Services and Street Cleansing Services from the Contractor upon the terms of this Agreement.

OPERATIVE PROVISIONS

PART I - PRELIMINARY

1. DEFINITIONS
In this Agreement the following expressions have the following meanings:

	“ABC”
	Ashford Borough Council; 

	“ABC Administrative Area”
	the administrative area of ABC at the date of this Agreement;

	“ABC Full Service Commencement Date”
	00.00:01 on 22nd October 2023;

	“ABC Service Commencement Date”
	means 00.00.01 on 22nd October 2023;

	"Actual Employee Information"
	means all information relating to those Transferring Employees whose employment is actually transferred to the Contractor and pertaining to their employment and pension rights, including:

· the number and identity of such employees;
· the information detailed in the First Employee List (as it relates to those employees); and 
· any other information relevant to their employment and pensions rights.

	“Additional Containers”
	means replacement Service Containers to be purchased by the Contractor in accordance with Clause 71;

	“Adjudicator”
	the person selected in accordance with Clause 54 (Dispute Resolution) to decide a dispute referred to him;

	“Administration Regulations”
	the Local Government Pension Scheme (Administration) Regulations 2008;

	“Admission Agreement”
	the agreement for admission to the LGPS set out at Schedule 1 (Pensions Documents);

	“Admission Body”
	means a transferee admission body for the purposes of Regulation 6 of the Administration Regulations;

	“Affiliate”
	in relation to any person, any Holding Company or subsidiary of that person or any Subsidiary of such Holding Company;  

	“Agreed Form”
	means a form of document agreed between the Councils and the Contractor in connection with this Agreement prior to the Commencement Date and initialled for the purpose of identification;

	“Agreement”
	means this agreement and its schedules;

	“Annual Report”
	the report required pursuant to paragraph 9.5.6 of Schedule 1 (Output Specification);

	“Assets”
	all assets and rights to enable the Contractor, the Councils or a successor contractor (as the case may be) to provide the Services in accordance with this Agreement, including:

	
	(a) any Equipment (including Shared Equipment to the extent that this is being transferred to the Councils in accordance with Clause 46);

	
	(b) any books and records (including operating and maintenance manuals, health and safety manuals and other know‑how);

	
	(c) any spare parts, tools and other assets (together with any warranties in respect of Assets being transferred);

	
	(d) any land or buildings;

	
	(e) any revenue and any other contractual rights; 

	
	(f) any intellectual property rights; and

	
	(g) the Service Containers

	
	but excluding any assets and rights in respect of which the Councils are or any of them is full legal and beneficial owner;  

	“Asset Register”
	a register detailing all Assets that are, at the time the register is prepared or updated (as the case may be) in accordance with Clauses 11.5 and 10.7.2 of Schedule 1 (Output Specification), in the possession, ownership or control of the Contractor;

	“Assisted Collection”
	has the meaning given in paragraph 4.10 of Schedule 1 (Output Specification);

	“Associated Company”
	in respect of a relevant company, a company which is a subsidiary, a Holding Company or a company that is a subsidiary of the ultimate Holding Company of that relevant company, and in the case of the Contractor shall include each of the Shareholders;

	“Auditors”
	the auditors of the Contractor from time to time;

	“Authorised Officer”
	any person to whom the Supervising Officer from time to time delegates any of his powers in accordance with Clause 6 (Advisers and Representatives);

	“Background Information”
	all and any materials, documents, drawings, plans, surveys, models or other information relating in any way to the Project and made available by the Councils or their agents to the Contractor in connection with the preparation of this Agreement and during the process of competitive tender and in any subsequent period of refinement prior to the date hereof including inter alia all such materials, documents, drawings, plans, surveys, models or other information provided in connection with pre qualification for that process;

	“Benefit Regulations”
	the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007;

	“Best Value Change in Law”
	a change in law which relates to the Best Value Duty;

	“Best Value Duty”
	the duty imposed on the Councils by section 3 of the 1999 Act in relation to, inter alia, the Services or any part of them;

	“Bribery Act”
	the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation;

	“Bulky Household Waste”
	waste which falls within the definitions of “Household Waste” and “Bulky Waste”;

	“Bulky Waste”
	waste defined as “bulky” within Schedule 2 (sections 1 and 2) of the Controlled Waste Regulations 1992;

	“Bulky Waste Collection Service”
	that part of the Collection Services comprising the collection of Bulky Waste, in accordance with Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

	“Business Day”
	a Day (other than a Saturday or Sunday) on which banks are open for domestic business in the City of London;

	“Calendar Day”
	each day shown on the calendar beginning at 00.00hours, including Saturdays, Sundays and Bank Holidays.

	“Capital Expenditure”
	any expenditure which falls to be treated as capital expenditure in accordance with generally acceptable accounting principles in the United Kingdom from time to time;

	“Cessation Date”
	any date on which the Contractor ceases to be an Admission Body as referred to in Clause 34.4 (Contractor to become an Admission Body) other than as a result of the termination of this Agreement or because it ceases to employ any Eligible Employees;

	“Change in Costs”
	in respect of any Relevant Event, the effect of that Relevant Event (whether of a one-off or recurring nature, and whether positive or negative) upon the actual or anticipated costs, losses or liabilities of the Contractor (without double counting), including, as relevant, the following:

	
	(h) the reasonable costs of complying with the requirements of Clause 15 (Change in Law);

	
	(i) the costs of continued employment of, or making redundant, staff who are no longer required;

	
	(j) the costs of employing additional staff;

	
	(k) reasonable professional fees;

	
	(l) the costs to the Contractor of financing any Relevant Event (and the consequences thereof) including commitment fees and capital costs interest and hedging costs, loss interest on any of the Contractor’s own capital employed and any finance required pending receipt of a lump sum payment or adjustments to the Monthly  Charge;

	
	(m) the effects of costs on implementation of any insurance reinstatement in accordance with this Agreement, including any adverse effect on the insurance proceeds payable to the Contractor (whether arising from physical damage insurance or business interruption insurance (or their equivalent)) in respect of that insurance reinstatement and any extension of the period of implementation of the insurance reinstatement;

	
	(n) operating costs, or life cycle, maintenance or replacement costs;

	
	(o) Capital Expenditure (or, in the case of a Relevant Event which is a Qualifying Change in Law, Capital Expenditure for which the Councils are responsible);

	
	(p) any deductible or increase in the level of deductible, or any increase in premium under or in respect of any insurance policy;

	“Change in Law”
	the coming into effect after the date of this Agreement of:

	
	(q) Legislation, other than any Legislation which on the date of this Agreement has been published:

	
	(i) in a draft Bill as part of a Government Departmental Consultation Paper;

	
	(ii) in a Bill;

	
	(iii) in a draft statutory instrument; or

	
	(iv) as a proposal in the Official Journal of the European Union;

	
	(r) any Guidance; or

	
	(s) any applicable judgement of a relevant court of law which changes a binding precedent.

	“Change of Control”
	(t) Any sale, transfer or disposal of any legal, beneficial or equitable interest in relation to more than 50% of the outstanding voting securities or capital stock of the Contractor, or any other comparable equity or ownership interest with respect to the Contractor as defined in section 1124 of the Corporation Tax Act 2010.  

	“Clinical Waste”
	has the meaning given in Regulation 1, Paragraph 2 of the Controlled Waste Regulations 1992

	“Clinical Waste Collection Service”
	that part of the Collection Services comprising the collection of Clinical Waste, in accordance with Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

	“Collection”
	the collection and/or sorting of Contract Waste  presented in Containers and/or the mixing of Contract Waste for the purposes of transport, and the terms “Collected” and “Collect” shall be interpreted accordingly;

	“Collection Contract Area”
	the MBC Administrative Area, SBC  Administrative Area and ABC Administrative Area as at the date of this Agreement;

	“Collection Services”
	Collection in the Collection Contract Area in accordance with the the provisions of this Agreement as detailed in Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

	“Commencement Date”
	 00.00.01 on 22nd October 2023;

	“Commercial Waste”
	means commercial waste as defined in Section 75 (7) EPA;

	“Commercially Sensitive Information”
	the subset of Confidential Information listed in (Commercially Sensitive Material) of Schedule 12 (Commercially Sensitive Information);

	“Compensation Regulations”
	the Local Government (Discretionary Payments) Regulations 1996 and the Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2006;

	“Composted”
	has the meaning given in British Standard PAS 100 “Composting”, “Compost” and “Compostable” shall be interpreted accordingly; 

	“Comprehensive Area Assessment (CAA)”
	a framework of performance assessments of social public services pursuant to section 47A of the Audit Commission Act 1998 and section 99 of the Local Government Act 2003;

	“Confidential Information”
	(u) information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) and may include commercially sensitive information, trade secrets, Intellectual Property Rights, know-how of either party and all personal data and sensitive personal data within the meaning of the Data Protection Act 1998; and

(v) Commercially Sensitive Information;

	“Container”
	a container (which complies with the requirements of Schedule 1 (Output Specification) and is approved by the Lead Authority for holding waste;

	“Contaminated”
	means Recyclable Material which does not comply with the Waste Acceptance Protocol;

	“Contingency Plan”
	the plan provided by the Contractor (and updated from time to time in accordance with Clause 11.5) that makes arrangements for the continuation of the Services (or any part thereof) in the event of any element of the Services not being available, in accordance with Schedule 1 (Output Specification) and set out in Part 6.4  Schedule 2 (Service Delivery Plan);

	“Contract Meetings”
	has the meaning given in Clause 28;

	“Contract Period”
	the period from the Commencement Date until the earlier of the Termination Date and the Expiry Date;

	“Contract Waste”
	means all waste which the WCAs are required to collect under the EPA; 

	“Contract Year”
	any period of twelve Months commencing on the Commencement Date and each subsequent 12 twelve Month period commencing on the anniversary on the Commencement Date;

	“Contractor Default”
	any one of the following events:

	
	(w) a breach by the Contractor of any of its obligations under this Agreement which materially and adversely affects the performance of the Services (or any part thereof);

	
	(x) a Persistent Breach occurs;

	
	(y) a court makes an order that the Contractor be wound up or a resolution for a voluntary winding up of the Contractor is passed;

	
	(z) any receiver or manager in respect of the Contractor is appointed or possession is taken by or on behalf of any creditor of any property that is the subject of a charge;

	
	(aa) any voluntary arrangement is made for a composition of debts or a scheme of arrangement is approved under the Insolvency Act 1986 or the Companies Act 2006 in respect of the Contractor;

	
	(ab) an administration order is made or an administrator is appointed in respect of the Contractor;

	
	(ac) a breach of Clause 35 (Contractor Employees) occurs;

	
	(ad) a breach by the Contractor of its obligations in Clause 50 (Assignment and Sub-Contracting) occurs;

	
	(ae) a Change of Control of the Contractor except where Clause 39.3.2 applies;

	
	(af) the provision of the Services has been persistently poor such that Performance Deductions total more than 5% of the Monthly Charge in two consecutive Months or in any three (3) Months in a six (6) month period ; 

	
	(ag) any breach of the Lease giving rise to the lease being forfeited under Clause 12 of the Lease;

	
	(ah) a breach by the Contractor of its obligations under Clause 10 (Performance Bond and Parent Company Guarantee);

	
	(ai) a breach of its obligations under this Agreement (other than as a consequence of a breach by the Councils of their obligations under this Agreement) which results in the criminal investigation, prosecution and conviction of the Contractor, any of its Staff or Sub-Contractors or any of the Councils under the Health and Safety at Work etc Act 1974; and

	
	(aj) the image or reputation of MBC, SBC and ABC (or any one of them) is adversely affected in consequence of any act or omission (including by way of performance or non‑performance by the Contractor of its obligations under this Agreement) of the Contractor or Sub-Contractor (of any tier), or their employees or agents;

	“Contractor Notice of Change”
	has the meaning given in Clause 14.2.1;

	“Contractor Related Party”
	(ak) an officer, or agent of the Contractor, or any Affiliate of the Contractor and any officer, or agent of such a person;

	
	(al) any Sub‑Contractor or sub‑contractor of the Contractor of any tier and any of their officers, or agents; and

	
	(am) any person on or at any of the Sites at the express or implied invitation of the Contractor,

	
	but excluding the Councils and any Council Related Party;

	“Contractor Scheme”
	has the meaning given in Clause 34.4.7;

	“Council Change”
	a change in Services which the Contractor is obliged to implement under Clause 14.1 (Council Change to the Services);

	“Council Default”
	one of the following events:

	
	(a) a failure by the Lead Authority to make payment of any amount of money exceeding 3  (three) months Monthly Charge that is due and payable by the Lead Authority under this Agreement within 90 days of service of a formal written demand by the Contractor, where that amount fell due and payable two or more months prior to the date of service of the written demand;

	
	(b) a breach by the any of the Councils of Clause 50.1 (Restrictions on Transfer of the Agreement by Councils) occurs; or

	
	(c) a breach by any of the Councils of its obligations under this Agreement which substantially frustrates or renders it impossible for the Contractor to perform its obligations under this Agreement for a continuous period of two months;

	“Council Default Termination Sum”
	means any or all of the following:

(a)
subject to such amounts being properly due and invoiced in accordance with the terms of this Agreement (and subject further to the rights hereunder of the Lead Authority to withhold or deduct amounts from the Monthly Charge), any Monthly Charges in respect of the period prior to such termination but which have not been previously paid;

(b)
redundancy payments for employees of the Contractor that have been or will be reasonably incurred by the Contractor as a direct result of termination of this Agreement;

(d)
any Direct Losses suffered by the Contractor as a result of termination (including any Sub-Contractor Breakage Costs and unamortised Capital Expenditure); 

(e)
an amount equivalent to the Contractor's projected loss of profits for a period of 3 years from the Termination Date or until the end of the Contract Period whichever is the lesser; 
provided that the the Contractor and the relevant Sub-Contractor has each used its reasonable endeavours to mitigate such losses.;

	“Council Employees”
	means the employees of the Councils who immediately prior to the Transfer Date are wholly or mainly engaged in services which will transfer to the Contractor on the Transfer Date and who are listed in Schedule 9 (Employment Matters); 

	“Council Monthly Invoice Reply”
	has the meaning given in Clause 18.2 (Supervising Officer to Reply by Issuing Council Monthly Invoice Reply);

	“Council Notice of Change”
	the notice to be served by the Lead Authority on the Contractor requiring a change in the Services in accordance with Clause 14.1 (Council Change to the Services);

	“Council Policies” 
	the policies of the Councils set out at Schedule 7 (Council Policies);

	“Council Premises”
	those premises belonging to the Councils within the Collection Contract Area;

	“Councils’ Property”
	has the meaning as set out in Clause 47.1.1(b);

	“Council Related Party”
	an officer, department, agent, contractor or sub-contractor of all or any of the Councils, excluding the Contractor and any Contractor Related Party;

	“Data Controller”
	shall have the same meaning as set out in the Data Protection Legislation;

	“Data Processor”

	shall have the same meaning as set out in the Data Protection Legislation;

	“Data Protection Legislation”
	the Data Protection Act 2018 (“DPA”), the EU Data Protection Directive 95/46/EC, the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000, the Electronic Communications Data Protection Directive 2002/58/EC, the Privacy and Electronic Communications (“EC Directive”) Regulations 2003, the General Data Protection Regulation (EU 2016/679) and all applicable laws and regulations relating to processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner;

	“Data Security Breach”
	means any breach of security or confidentiality leading to the accidental or unlawful destruction, loss, alteration, unauthorised disclosure of, or access to Personal Data;

	“Data Subject”
	shall have the same meaning as set out in the Data Protection Legislation;

	“Data Subject Access Request”
	shall have the same meaning as set out in the Data Protection Legislation;

	“Day”
	each period of 24 hours from midnight to midnight;

	“DEFRA”
	the Department of Environment, Food and Rural Affairs or any successor body from time to time;

	“Direct Losses”
	means all damage, losses, including loss of anticipated savings liabilities, claims, actions, costs, expenses (including the cost of legal or professional services, legal costs being on an agent/client, client paying basis), proceedings, demands and charges whether arising under statute, contract or at common law but, to avoid doubt, excluding Indirect Losses;

	“Discriminatory Change in Law”
	a Change in Law, the terms of which apply expressly to:

	
	(an) the Project and not to similar projects; or

	
	(ao) the Contractor and not to other persons;

	“Disposal”
	any of the operations provided for in Annex IIA of the EU framework directive on waste (Directive 75/442/EEC);

	“Dispute Resolution Procedure”
	the procedure for the resolution of disputes set out in Clause 54 (Dispute Resolution);

	“Eligible Employees”
	the Council Employees who are active members of or are eligible to join the LGPS on a Transfer Date for so long as they are employed in connection with the provision of the Services or part of such Services;

	“Environment”
	all or any of the media of air, water and land (wherever occurring) as well as buildings and the built environment and living organisms (including man) or systems supported by those media and, in relation to the media of air and water, includes the air and water within buildings and the air and water within other natural or man‑made structures above or below or within ground;

	“Environment Agency”
	the Environment Agency of England and Wales or any successor from time to time;

	“Environmental Information Regulations”
	the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to the Environmental Information Regulations 2004;

	“Environmental Permit”
	has the meaning given to it in section 13(1) of the Environmental Permitting (England and Wales) Regulations 2007; 

	“Environmental Service Commitment”
	the statement to be provided by the Contractor in accordance with paragraph 9.9 of Schedule 1 (Output Specification) and updated in accordance with Clause 11.5;

	“EPA”
	the Environmental Protection Act 1990;

	“Equipment”
	any vehicle, plant or other equipment provided in accordance with Schedule 1 (Output Specification) that is:

	
	(ap) purchased, leased or taken on hire purchase or other similar arrangement by or on behalf of the Contractor or otherwise provided directly by the Councils to the Contractor pursuant to a change agreed pursuant to Clause 14 (Changes to the Services) or a Qualifying Change in Law for that purpose or using funds reasonably and properly spent by the Contractor for the purposes of performing the Services; and

	
	(aq) wholly used in the provision of the Services;

	“Estimate”
	has the meaning given in Clause 14 (Changes to the Services);

	“Estimated Change in Project Costs”
	in respect of any Relevant Event any Change in Costs;

	
	;

	“Excusing Cause”
	(ar) any breach of any express provision of this Agreement by any Council or any Council Related Party (unless, and to the extent, caused or contributed by the Contractor or any Contractor Related Party);

	
	(as) any Council exercising its step-in rights under Clause 33.1 (Council Step-in) subject to the rights of such Council to deduct the Council’s cost of operation in taking the Required Action under Clause 33.1.5 (Step-in on Contractor Breach) and any other provisions of this Agreement;

	
	(at) the occurrence of weather such that the carrying out all or part of the Collection Services would, or would more likely than not, pose an imminent and significant health and safety threat but only in respect of such part of the Collection Services which are so affected; or

	
	(au) subject to the Contractor having activated their Contingency Planning for fuel shortages in accordance with the Schedule 8 (Service Delivery Plan) , any shortage of fuel (for waste collection vehicles used in accordance with the Service Delivery Plan) which causes or contributes to a failure to carry out the Collection Services after the first 2 Business Days of any shortage of fuel from time to time but save that this event shall not apply where the shortage of fuel arises (directly or indirectly) as a result of any wilful default or wilful act of the Contractor or any of its sub-contractors and, for the avoidance of doubt, where circumstances arise which would fall within the meaning of both this limb of the definition of a “Excusing Cause” and limb (d) of the definition of “Relief Event”, the matter shall (as regards the effect on the Collection Services) be treated as an Excusing Cause and not as a Relief Event;

	“Exempt Households”
	are properties where sack collections have been retained as they have been assessed as not suitable for wheeled-bin Containers

	“Existing Contractors”
	means BIFFA Municipal Limited;

	“Existing Contractors Employees”
	means the employees of the Existing Contractors who immediately prior to the Transfer Date are wholly or mainly engaged in services which will transfer to the Contractor on the Transfer Date;

	“Existing Stock”
	means any legacy supplies of Containers held by each of the Councils as at the First Stock Transfer Date.

	“Expiry Date”
	23.59:59 21 October 2031;

	“External Auditor”
	in relation to a local authority, means the auditor appointed under section 3(8) of the Audit Commission Act 1998 to audit the accounts of the authority in accordance with Paragraph 7 of Schedule 1 of that Act;

	“Fees Regulations”
	the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004;

	“Final Asset Register”
	has the meaning given to it in Clause 46.8.1;

	"First Employee List"
	the list of information relating to Council Employees supplied to the Conractor by the Councils; 

	“First Stock Transfer Date”
	means in respect of:

· ABC the ABC Service Commencement Date;

· MBC the MBC Service Commencement Date; and

· SBC the SBC Service Commencement Date; 

	“Fly Tipped Waste”
	waste illegally deposited on land that is collected by the Contractor as part of the Services; 

	“Food Waste”
	separated vegetation and plant and waste derived from household food preparation activities, and requiring treatment as catering waste under the Animal By-Products Regulations 2005;

	“FOIA”
	the Freedom of Information Act 2000 and any subordinate legislation (as defined in Section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to the Freedom of Information Act 2000;

	“Force Majeure Event”
	the occurrence after the date of this Agreement of:

	
	(av) war, civil war, armed conflict or terrorism;

(aw) Acts of God, flood, earthquake, windstorm or other natural disaster;

(ax) interruption or failure of utility service, including but not limited to electric power, gas or water;

	
	(ay) fire, explosion, nuclear, chemical or biological contamination (unless in each case the source or cause of the fire, explosion or contamination is the result of the actions or breach of the Party seeking to rely on Clause 41 (Termination on Force Majeure)); or

	
	(az) pressure waves caused by devices travelling at supersonic speeds,

	
	which directly causes that Party (the “Affected Party”) to be unable to comply with all or a material part of its obligations under this Agreement;

	“Force Majeure Termination Sum”
	the amount calculated in accordance with Clause 41 (Termination on Force Majeure);

	“Garden Waste”
	separated vegetation and plant waste from household gardens that is suitable for Composting in accordance with part 7 of Schedule 1 (Output Specification);

	“General Change in Law”
	a Change in Law which is not a Discriminatory Change in Law or a Specific Change in Law or a Best Value Change in Law;

	“Good Industry Practice”
	the exercise of that degree of skill, diligence, prudence and foresight and operating practice which would reasonably and ordinarily be expected from a skilled and experienced person engaged as the case may be in the same type under the same or similar circumstances at the relevant time for such exercise;

	“Guidance”
	any applicable guidance or directions issued by a Relevant Authority with which the Contractor is bound to comply;

	“Hazardous Waste”
	means hazardous waste as defined in Article 1(4) of the Hazardous Waste Directive, the European Waste Catalogue and Regulation 6 Hazardous Waste (England & Wales) Regulations 2005;

	“Holding Company”
	means a holding company as defined in section 1159 of the Companies Act 2006 and a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of (a) another person (or its nominee), whether by way of security or in connection with the taking of security, or (b) its nominee. 

	“Household”
	means a unit of residential accommodation listed by the Valuation Office Agency as a unit on which Council Tax is payable;

	“Household Waste”
	means household waste as defined in Section 75(5) EPA and the Controlled Waste Regulations 1992;

	“Household Hazardous Waste”
	waste which falls within the definitions of “Household Waste” and “Hazardous Waste”;

	“Household Hazardous Waste Collection Service”
	the arrangements for the collection of source separated Household Hazardous Waste put in place by the Councils and other Relevant Authorities and any successor arrangements;

	“Household Waste”
	means household waste as defined in Section 75(5) EPA and the Controlled Waste Regulations 1992

	“Household Waste Collection Service Standards”
	the standards to be achieved by the Contractor in the provision of the Collection Service for Household Waste being as specified in the Schedule 2 (Service Delivery Plan) in accordance with Schedule 1 (Output Specification);

	“Household Waste Collection Service”
	the Waste Collection Service in relation to Household Waste, in accordance with Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

	“Income”
	means payments made by the Lead Authority under this Agreement;

	“Incoming Contractor”
	means a replacement service provider taking or to take over the performance of the Services (or any part of the Services) on termination or expiry of this Agreement (which for the avoidance of doubt, shall include each of the Councils or any successor bodies);

	“Indirect Losses”
	means loss of profits, loss of use, loss of production, loss of business, loss of business opportunity, loss of revenue, anticipated savings or any claim for consequential loss or for indirect loss of any nature but excluding loss of anticipated savings;

	“Information”
	has the meaning given under Section 84 of the FOIA;

	“Initial Containers”
	The initial roll-out of Service Containers to be purchased by the Councils in accordance with Clause 70 which will be of such a number as is sufficient to satisfy the number of households which will be receiving the Waste Collection Services;

	“Instalment Dates”
	has the meaning given in Clause 45.1;

	
	

	“Intellectual Property Rights”
	any and all patents, trade marks, service marks, copyright rights in a design or know‑how and any other intellectual property rights having an equivalent or similar effect whether or not registered or capable of registration and whether subsisting in the United Kingdom or any other part of the world;

	“Instalment”
	means the delivery of Containers in accordance with Schedule 2 (Service Delivery Plan);

	“IT Method” 

	Refers to a process within the web service that provides specified functionality

	“Justified Missed Collection”
	This is a household waste collection that has not been collected because it was not presented or was contaminated and the contractor has complied with all the requirements of the Schedule 1 (Output Specification) in respect of providing the service and notifying the householder and the Council. 

	“Lead Authority”
	MBC;

	“License”
	the license of part of the Park Wood Depot in the form set out in Part  of Schedule 5 (Property Matters);

	“Legal Ownership”
	the documentary evidence (whether paper based or in electronic format) containing the information set out in Schedule 16 (Legal Ownership);

	“Legislation”
	any Act of Parliament or subordinate legislation within the meaning of section 21 (1) of the Interpretation Act 1978, any exercise of the Royal Prerogative, and any enforceable Community right within the meaning of section 2 of the European Communities Act 1972, in each case in the United Kingdom including but not limited to the Waste Framework Directive 2008/98/EC, the Waste (England and Wales) Regulations 2011 as amended by the Waste (England and Wales) (Amendment) Regulations 2012; 

	“LGPS”
	the Local Government Pension Scheme established pursuant to regulations made by the relevant Secretary of State in exercise of powers under sections 7 and 12 of the Superannuation Act 1972 (as amended from time to time);

	“LGPS Regulations”
	the Administration Regulations, the Benefit Regulations, the Transitional Provisions Regulations and the Local Government Pensions Scheme Regulations 1997;

	“Losses”
	all damages, losses, liabilities, costs, expenses (including legal and other professional charges and expenses), and charges whether arising under statute, contract or at common law or in connection with judgements, proceedings, internal costs or demands;  

	“MBC”
	Maidstone Borough Council;

	“MBC Administrative Area”
	the administrative area of MBC at the date of this Agreement;

	“MBC Full Service Commencement Date”
	00.00:01 on 22nd October 2023;

	“MBC Service Commencement Date”
	means 00.00.01 on 22nd October 2023;

	“Mechanical Street Sweeping Services”
	those mechanical street sweeping services under this Agreement as described in part 8 of  Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

	“Missed Collection”
	means a failure to carry out a collection of Household Waste on the day for which it was scheduled for any reason (Justified or Unjustified). Where multiple Containers serve a single Household, the number of Missed Collections arising from such failure shall be equal to the number of Containers which have not been collected;

	“Mobilisation Plan”
	the mobilisation plans provided by the Contractor in Schedule 2 (Service Delivery Plan) and updated in accordance with Clause 11.5 of this Agreement; 

	“Month”
	a calendar month;

	“Monthly Charge”
	the payment calculated in accordance with Schedule 3 (Payment Mechanism);

	“Monthly Report”
	means the monthly report required to be delivered by the Contractor to the Lead Authority in accordance with Clause 18.1;

	“Multi-Occupancy”
	has the same meaning as the meaning of “HMO” contained in section 254 of the Housing Act 2004;

	“National Indicators”
	means the national indicators for local authorities and local authority partnerships as issued by the Department of Communities and Local Government;

	“Necessary Consents”
	all rights, agreements, approvals, consents, permits, licences, facilities, permissions and certificates including, for the avoidance of doubt:

	
	(ba) all Environmental Permits; and

	
	(bb) any planning permissions,

	
	lawfully and necessarily required from any competent regulatory or licensing authority or other persons whatsoever and necessary for providing the Services (or any part of the Services) and otherwise by the Contractor for carrying out and completion of the Project in accordance with this Agreement as varied from time to time;

	“New Contractor”
	the person who has entered or who will enter into the New Contract with the Councils or any of them;

	“New Employees”
	means all those employees recruited and employed by the Contractor and/or any relevant Sub-Contractor after the Transfer Date and engaged wholly or mainly in the provision of the Services (or any part of the Services);

	“Operating Manuals”
	the operating manuals referred to in Schedule 1 (Output Specification);

	“Operations Manager”
	the manager appointed by the Contractor to act as the Contractor’s agent in connection with the provision of the Services pursuant to Clause 6 (Advisers and Representatives);

	“Open Book Account”
	has the meaning given to it in Clause 30 (Open Book Accounting);

	“Operating Expenditure”
	means direct cost of Staff, consumables, sub-contracted and bought in services together with depreciation of fixed assets, as agreed at the Commencement Date;

	“Output Specification”
	the output specification setting out the Councils’ requirements for the Services as set out at Schedule 1 (Output Specification);

	“Park Wood Depot”
	Park Wood Depot registered to MBC and comprised in the Title K950624;

	“Parent Company Guarantee”
	the guarantee of the obligations of the Contractor in the form set out in Schedule 14 (Parent Company Guarantee);

	“Parties”
	each of the Councils and the Contractor and “Party” shall mean either of them;

	“Pass Through Cost”
	means a particular cost to which no element of overhead, administrative expense, profit, or other cost is added nor with respect to which any other amount is credited, such that the specific amount of such cost is included without modification in the calculations or reports to which such costs pertain.

	“Payment Mechanism”
	the mechanism set out in Schedule 3 (Payment Mechanism), including Annex A;

	“Pensionable Pay”
	shall have the same meaning as “pay” within Regulation 4 of the Benefit Regulations; 

	“Pensions Authority”
	Kent County Council acting in its capacity as the administering authority of the Kent County Council Pension Fund for the purposes of the LGPS Regulations;

	“Performance Bond”
	means the performance bond for the sum of £ in favour of the Councils and any replacement bond entered into in accordance with Clause 10.

	“Performance Criteria”
	the criteria set out in Schedule 4 (Performance Mechanism);

	“Performance Deductions”
	the deductions calculated in accordance with Schedule 4 (Performance Mechanism);

	“Performance Failure”
	a failure to achieve the Performance Criteria set out in Schedule 4 (Performance Mechanism); 

	“Performance Management System”
	the performance management system as set out in Schedule 4 (Performance Mechanism);

	“Persistent Breach” 
	a breach of this Agreement as detailed in Clause 39.2;

	“Personal Data”
	shall have the same meaning as set out in the Data Protection Legislation.


	“Plans”
	the Contingency Plan, the Environmental Statement, the Mobilisation Plan, the Quality Management System, Service Delivery Plans Annual Report and the Annual Action Plan;

	"Priced Employee Information"
	means all information whether contained in the First Employee List, the Final Employee List or which has otherwise been provided by the Councils upon which the Contractor has calculated their tender price.

	“Prohibited Act”
	(a) to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to: 

(i) induce that person to perform improperly a relevant function or activity; or 

(ii) reward that person for improper performance of a relevant function or activity; 

(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with the Agreement; 

(c) committing any offence: 

(i) under the Bribery Act;  

(ii) under legislation creating offences concerning fraudulent acts; 

(iii) at common law concerning fraudulent acts relating to the Contract or any other contract with the Council; or  

(iv) defrauding, attempting to defraud or conspiring to defraud the Council;

	“Project”
	the provision of the Services by the Contractor;

	“Project Documents”
	the agreements entered into by the Contractor for the performance of its obligations under this Agreement being the Lease, Performance Bond, Parent Company Guarantee, Admissions Agreement and Pensions Bond;

	“Project IPR”
	Intellectual Property Rights in any documents, plans, lists, databases or other materials which have developed by the Contractor specifically for the purpose of delivering the Services.

	“Property Matters”
	the matters and documents listed in Schedule 5 (Property Matters);

	“Qualifying Change in Law”
	(bc) a Discriminatory Change in Law;

	
	(bd) a Specific Change in Law; 

	
	(be) a General Change in Law which comes into effect after a period of 2 years following the Commencement Date and which involves Capital Expenditure; and/or

	
	(bf) a Best Value Change in Law,

which was not foreseeable at the date of this Agreement.

	“Quality Management Plan”
	a plan detailing the Quality Management System provided and updated by the Contractor in accordance with Clause 11.5 of this Agreement and Part 6 of Schedule 2 (Service Delivery Plan);

	“Quality Management System”
	a certified system, provided by the Contractor as required by Part 6  Schedule 2 (Service Delivery Plan) and Schedule 1 (Output Specification), for managing the Services in accordance with ISO 9001:2000 or any equivalent standard;

	“Reconciliation Statement”
	means a statement containing the following information: (a) income received by the Contractor during the Contract Year; and (b) operating expenditure incurred by the Contractor during the Contract Year in a format matching the format of the Open Book Account agreed between the Parties;

	“Rectification Period”
	has the meaning given in Schedule 4 (Performance Mechanism);

	“Recyclable Materials”
	those materials listed at paragraph 5.7 of Schedule 1 (Output Specification): 

	
	(bg) collected separately by the Contractor on behalf of MBC, SBC and ABC;

	
	(bh) otherwise separated from Contract Waste;

	
	(bi) being Contract Waste source separated arisings derived from the Street Cleansing Service;

	
	for the purposes of Recycling or Composting which are not Contaminated unless such contamination arose as a result of Contractor’s or Contractor Related Party’s actions or failure to act;

	“Redundancy Modification Order”
	means the Redundancy Payments (Continuity of Employment etc) Order 1999;

	“Relevant Authority”
	any court or tribunal with the relevant jurisdiction and any local, national or supra‑national agency, local authority, inspectorate, minister, ministry, official or public or statutory person of the Government or Parliament of the United Kingdom (or any part of it) or of the European Union;

	“Relevant Event”
	means a Council Change or a Qualifying Change in Law;

	“Relevant Transfer”
	means a transfer of employees pursuant to the Transfer Regulations;

	“Relief Event”
	(bj) fire, explosion, lightning, storm, tempest, flood, bursting or overflowing of water tanks, apparatus or pipes, ionising radiation (to the extent it does not constitute a Force Majeure Event), earthquakes, riot and civil commotion;

	
	(bk) failure by any statutory undertaker, utility company, local authority (excluding the Councils acting in their capacity as WCA) or other like body to carry out works or provide services;

	
	(bl) any accidental loss or damage to a Site or any roads servicing it;

	
	(bm) any failure or shortage of power, fuel or transport to the extent it does not constitute an Excusing Cause;

	
	(bn) any blockage or embargo which does not constitute a Force Majeure Event;

	
	(bo) any official or unofficial strike, lockout, go slow or other dispute generally affecting the waste management industry or a significant sector of it;

	
	(bp) the delivery to the relevant Waste Management Facility of munitions, hazardous materials or human remains (other than due to the negligence or breach of the Contractor or other companies who from time to time have  ultimate parent company status or any member of the group of companies of which the Contractor forms part, from time to time) which results in the requirement by Legislation or a Relevant Authority that the relevant Waste Management Facility be closed,

	
	unless any of the events listed in paragraphs (a) to (g) inclusive above arise (directly or indirectly) as a result of any wilful default or wilful act of the Contractor or any of its sub‑contractors;

	“Request for Information”
	shall have the meaning set out in the FOIA or any apparent request for information under the FOIA or the Environmental Information Regulations;

	“Required Action”
	has the meaning given in Clause 33.1 (Council Step‑In);

	“Residual Waste”
	the Contract Waste remaining after the removal of items for Re-Use, Recyclables and/or Compostables either by Service Users or by Treatment;

	“Return Date”
	means the date of termination or expiry of this Agreement;

	“Returning Employees”
	means those employees of the Contractor or any sub-contractor who are engaged wholly or mainly in the provision of the Services immediately before the Return Date (or who would have been so engaged but for any dismissal for a reason relating to a transfer pursuant to the Transfer Regulations included but not limited to any dismissal pursuant to Regulation 4(a) of the Transfer Regulations);

	“Re-use”
	means the removal of items from the waste stream (eg furniture from households) for the purposes of re-use without significant processing (other than for repairing or refurbishing);

	“RIDDOR”
	the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995;

	“SBC”
	Swale Borough Council;

	“SBC Administrative Area”
	the administrative area of SBC at the date of this Agreement;

	“SBC Full Service Commencement Date”
	00.00:01 on 22nd October 2023;

	“SBC Service Commencement Date”
	means 00.00.01 on 22nd October 2023;

	“Secondary Materials”
	means Recyclables, Compostables and  materials separated for Re-use, in each case derived from Contract Waste;

	“Second Stock Transfer Date”
	means the date of transfer of the Initial Containers to the Contractor in accordance with Clause 70, being, in respect of:

· ABC the ABC Full Service Commencement Date;

· MBC the MBC Full Service Commencement Date; and

· SBC the SBC Full Service Commencement Date; 

or such other dates as may be agreed between the parties

	“Security Interest”
	any mortgage charge pledge lien or assignment or any other encumbrance, priority or security interest or arrangement of whatsoever nature over or in the relevant property;

	“Service Commencement Date”
	means any of:

· the ABC Service Commencement Date

· the ABC Full Service Commencement Date

· the MBC Service Commencement Date

· the MBC Full Service Commencement Date

· the SBC Service Commencement Date

· the SBC Full Service Commencement Date

	“Service Containers”
	means the Containers used in delivering the Service and comprising the Existing Stock, the Initial Containers and the Additional Containers;

	“Service Delivery Plan”
	the plan at Schedule 2 (Service Delivery Plan) which set out the method of performing the Services and certain of the standards to which the Services must be performed;

	“Service Users”
	any person or entity within the Collection Contract Area who uses the Services (or part of the Services);

	“Services”
	the Collection Services, Street Cleansing Services, and all other services under this Agreement as described in Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

	“Shared Equipment”
	any plant, vehicles or other equipment provided in accordance with Schedule 1 (Output Specification) that is:

	
	(bq) moveable plant, vehicles or other equipment provided in accordance with Schedule 1 (Output Specification);

	
	(br) provided directly by the Councils to the Contractor pursuant to a change agreed pursuant to Clause 14 or a Qualifying Change in Law for that purpose or using funds reasonably and properly spent by the Contractor for the purposes of performing the Services, in each case as reflects the pro rata use of such plant, vehicle or other equipment for the Services as opposed to use for other services not connected with this Project; and

	
	(bs) not wholly used in the provision of the Services; 

	“Shareholder”
	any person from time to time holding share capital in the Contractor;

	“Single-Occupancy”
	occupancy other than Multi-Occupancy;

	“Sites”
	means the Park Wood Depot;

	“Small Services”
	means those services listed in Part B of Schedule 14 (Bill of Quantities);

	“Small Services Rates”
	means those rates set out in Part B of Schedule 15 (Bill of Quantities) for the provision of Small Services;

	“Specific Change in Law”
	any Change in Law which specifically refers to the provision of services or works the same as or similar to the Services or to the holding of shares in companies whose main business is providing services or works the same as or similar to the Services; 

	“Staff”
	means all persons whether Council Employees, Existing Contractors Employees or New Employees or otherwise employed by the Contractor and/or a sub‑contractor in the provision of the Services;

	“Street Cleansing Services”
	those street cleansing services under this Agreement as described in Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

	“Sub‑Contract”
	contracts between the Contractor and the Sub-Contractors;

	“Sub‑Contractor”
	for the avoidance of doubt references to “Sub-Contractor” in this Agreement shall means any other person engaged by the Contractor from time to time to procure the provision of the Services (or any of them) and such Services but which includes for the avoidance of doubt any company in the Contractor’s group of companies (including any Holding Company, Subsidiary or associated company);

	“Sub-Contractor Breakage Costs”
	means Direct Losses that have been or will be reasonably and properly incurred by the Contractor as a direct result of the termination of this Agreement, but only to the extent that:

	
	(bt) the Direct Losses are incurred in connection with the Project and in respect of the provision of services, including:

	
	(i) any materials or goods ordered or sub-contracts placed that cannot be cancelled without such Direct Losses being incurred;

	
	(ii) any expenditure incurred in anticipation of the provision of services in the future;

	
	(iii) the cost of demobilisation including the cost of any relocation of equipment used in connection with the Project; and

	
	(iv) redundancy payments;

	
	(bu) the Direct Losses are incurred under arrangements and/or Agreements that are consistent with terms that have been entered into in the ordinary course of business and on reasonable commercial terms; and

	
	(bv) the Contractor and the relevant Sub-Contractor has each used its reasonable endeavours to mitigate the Direct Losses;

	“Subsidiary”
	means a subsidiary as defined in section 1159 of the Companies Act 2006 and a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of (a) another person (or its nominee), whether by way of security or in connection with the taking of security, or (b) its nominee. 

In the case of a limited liability partnership which is a subsidiary of a company or another limited liability partnership, section 1159 of the Companies Act 2006 shall be amended so that:

(bw) references in sub sections 1159(1)(a) and (c) to voting rights are to the members’ rights to vote on all or substantially all matters which are decided by a vote of the members of the limited liability partnership; and

(bx) the reference in section 1159(1)(b) to the right to appoint or remove a majority of its board of directors is to the right to appoint or remove members holding a majority of the voting rights.

Notwithstanding the provisions of Clause 2.1.6 and/or Clause 15 (Change in Law) this definition shall not be changed in event of any amendment after the date hereof to the definition of “subsidiary” contained in the Companies Act 2006, whether by any subordinate legislation or otherwise;  

	“Supervising Officer”
	the one officer jointly appointed by the Councils pursuant to Clause 6.5 to liaise with the Operations Manager;

	“Survey”
	a survey carried out by or for the Lead Authority pursuant to Clause 12.2 (Surveys);

	“Tax”
	the kind of tax, duty, levy or other charge (other than VAT) whether or not similar to any in force at the date of this Agreement and whether imposed by a local, governmental or other Relevant Authority in the United Kingdom or elsewhere;

	“Tender Response”
	means the Contractor’s tender response and correspondence annexed in Schedule 17

	“Termination Date”
	the date of early termination of this Agreement in accordance with any of Clause 37 (Termination on Council Default), Clause 39 (Termination on Contractor Default) and Clause 41 (Termination on Force Majeure);

	“Termination Sum”
	any compensation payable by the Councils to the Contractor on an early termination of this Agreement under Clauses 38, 39, 40 and 42;

	“Trade Unions”
	means the trade unions being GMB or such other trade unions representing the Staff from time to time;

	“Transfer Date”
	means any date on which the contracts of employment of any of the Transferring Employees are transferred to the Contractor (or any sub-contractor) in accordance with TUPE;

	“Transfer Station”
	the premises to be provided by the Contractor for the reception, bulking and loading for onward transport of Contract Waste;

	“Transferring Employees”
	means the Council Employees and the Existing Contractors Employees;

	“Transferring Original Employees”
	a former employee of the Councils who became, by the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out a contract between the Councils and any Existing Contractors, an employee of any Existing Contractors and whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Councils and the Contractor, a contract of employment with the Contractor (or sub-contractor);

	“Transition Services”
	those services provided under this Agreement as set out in part 3 of Schedule 1 (Output Specification);

	“Transitional Provisions Regulations”
	the Local Government Pension Scheme (Transitional Provisions) Regulations 2008;

	“TUPE” or “Transfer Regulations”
	means the Transfer of Undertaking (Protection of Employment) Regulations 2006, as subsequently amended;

	“Unjustified Missed Collection”
	a Missed Collection which is not a Justified Missed Collection;

	“Utilities”
	the services of gas, water, electricity, telecommunications, surface water and foul drainage and other similar services;

	“VAT”
	Value Added Tax at the rate from time to time payable and includes any successor or equivalent tax payable from time to time;

	“Waste Collection Services”
	that part of the Services provided by the Contractor in accordance with Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

	“Waste Acceptance Procedure”
	refers to Appendices 1 to 4 of Schedule 1 (Output Specification) which details the material acceptance criteria set by Kent County Council for each of the material waste streams.

	“Wastedataflow”


	means the web based system for municipal waste data reporting by UK local authorities to government (www.wastedataflow.org);

	“Waste Service Management System (WSMS)”
	refers to the management systems to be provided by the Contractor in accordance with Clause 11.6 of this Agreement and paragraph 10 of Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan).

	“Waste Electrical and Electronic Equipment (WEEE)”
	as defined in the Waste Electrical and Electronic Equipment Regulations 2006;

	“WCAs”
	MBC, SBC and ABC in their capacity as waste collection authorities as defined by section 30(3) of the EPA;

	“Web Service”
	a standard way of integrating web-based applications over an Internet Protocol

	“Week”
	each period of 7 Days commencing on a Sunday and ending on the following Saturday;

	“Weighbridge”
	means a facility used for the weighing of Recyclable Materials managed under the Service 

	“Workforce Information”
	means the information set out in Schedule 9 (Employment Matters); and

	“1999 Act”
	the Local Government Act 1999.


2. INTERPRETATION
2.1 In this Agreement, except where the context otherwise requires:

2.1.1 the masculine includes the feminine and the neuter and vice versa;

2.1.2 the singular includes the plural and vice versa;

2.1.3 a reference in this Agreement to any Clause, sub‑Clause, paragraph, schedule, appendix or annex (or part thereof) is except where it is expressly stated to the contrary, a reference to such Clause, sub‑Clause, paragraph, schedule, appendix or annex (or part thereof) of this Agreement;

2.1.4 save where expressly stated to the contrary, any reference to this Agreement or to any other document shall include any permitted variation, amendment or supplements to such document;

2.1.5 a reference to a person includes firms, partnerships and corporations and their successors and permitted assignees or transferees;

2.1.6 any reference to any enactment, order, regulation or other similar instrument shall be construed (without prejudice to Clause 15 (Change in Law) as a reference to the enactment, order, regulation or instrument (including any EU instrument) as amended, replaced, consolidated or re‑enacted;

2.1.7 words preceding “include”, “includes”, “including” and “included” shall be construed without limitation by the words which follow those words unless inconsistent with the context, and the rule of interpretation known as ejusdem generis shall not apply;

2.1.8 the list of contents and the headings to the Clauses and parts of this Agreement and to the paragraphs of the Schedules are for the ease of reference only and shall not affect the construction of this Agreement; and

2.1.9 the Schedules and Appendices hereof all form part of this Agreement and will have the same force and effect as if expressly set out in the body of this Agreement.

2.2 In the event of any inconsistency between the provisions of Clause 1 to 71 of this Agreement and any part of any of the Schedules, the conflict will be resolved according to the following order of priority:

2.2.1 Clauses 1 to 71;

2.2.2 Output Specification (Schedule 1);
2.2.3 Payment Mechanism (Schedule 3);

2.2.4 Performance Mechanism (Schedule 4)
2.2.5 Service Delivery Plan (Schedule 2); and
2.2.6 the remaining Schedules equally.
2.3 Within 28 Days after the end of each Contract Year, the Contractor shall notify the Lead Authority in writing of the aggregate of any payments to the Councils pursuant to Clause 47 (Indemnity) made up to the date immediately prior to the date of notification pursuant to this Clause 2.3.

2.4 All calculations shall be carried out without rounding. The final result of any calculation shall be rounded as follow:

2.4.1 where a monetary amount, to the nearest penny;

2.4.2 where a weight, to the nearest 10 kilograms; and

2.4.3 where a financial ratio or rate of return, to two decimal places.

2.5 The parties acknowledge:

2.5.1 that the tender for this contract was carried out on the basis that the winning tenderer would deliver the Services based on one of two alternative service delivery options, described in the invitation to tender documentation as “Option 1” and “Option 2”; and

2.5.2 that the Contractor has been appointed to deliver the Services based on Option 2; and 

and any references to “Option 1” and “Option 2” in the schedules to this Agreement or any of the Project Documents shall be interpreted accordingly.

3. COMMENCEMENT AND DURATION OF CONTRACT
3.1 Duration of Contract

This Agreement and the rights and obligations of the Parties to this Agreement shall take effect on the Commencement Date and subject to Clause 3.2 (Continuation of Obligations) shall terminate on the earlier of the Expiry Date or the Termination Date.

3.2 Continuation of Obligations

3.2.1 The termination of this Agreement is without prejudice to the rights, duties and liabilities on the Parties accrued prior to termination.

3.2.2 The termination of this Agreement for any reason shall not affect this Clause 3 and Clause 10 (Parent Company Guarantee), Clause 16 (The Monthly Charge), Clause 18 (Reporting and Invoicing), Clause 23 (Audit Access), Clause 24 (Insurance), Clause 29 (Contractor’s Records), Clause Error! Reference source not found. (Data Protection), Clause 38 (Compensation on Council Default), Clause 40 (Compensation on Termination for Contractor Default), Clause 41 (Compensation on Termination for Force Majeure), Clause 45 (Calculation and Payment of Compensation on Early Termination), Clause 46 (Expiry of Contract Period or Earlier Termination), Clause 47 (Indemnity) Clause 48 (Conduct and Control of Claims), Clause 50 (Assignment and Sub Contracting), Clause 52 (Freedom of Information and Confidentiality), Clause 53 (Public Relations and Publicity), Clause 54 (Dispute Resolution), Clause 55 (Waiver), Clause 56 (Severability), Clause 59 (Notices), Clause 65 (Law of Contract and Jurisdiction), Clause 69 (Containers - the Existing Stock), Clause 70 (Containers (Initial Rollout), Clause 71 (Purchase of Additional Containers) Schedule 3 (Payment Mechanism) and Schedule 4 (Performance Mechanism) which shall continue in force after such termination.

3.3 Commencement of Services 
3.3.1 The Contractor shall provide:

(a) the Street Cleansing Services to SBC on and from the SBC Service Commencement Date; and

(b) the Street Cleansing Services to ABC on and from the ABC Service Commencement Date 

until the earlier of the Expiry Date and Termination Date.

3.3.2 The Contractor shall provide the Transitional Services: (may be removed subject to Dialogue) 
(a) to SBC on and from the SBC Service Commencement Date until the SBC Full Service Commencement Date;

(b) to MBC on and from the MBC Service Commencement Date until the MBC Full Service Commencement Date; and 

(c) to ABC on and from the ABC Service Commencement Date until the ABC Full Service Commencement Date.

3.3.3 The Contractor shall provide the Collection Services:

(a) to MBC on and from the MBC Full Service Commencement Date;

(b) to SBC on and from the SBC Full Service Commencement Date; and

(c) to ABC on and from the ABC Full Service Commencement Date 

until the earlier of the Expiry Date and Termination Date.

4. PRE‑CONDITIONS
This Agreement is entered into conditionally upon the matters specified in this Clause.

4.1 Documents to be provided

The Contractor shall provide to each of the Councils in form and substance satisfactory to the Councils upon the signature of this Agreement:

4.1.1 a certified up to date copy of the Contractor’s Memorandum and Articles of Association;

4.1.2 certified copies of any powers of attorney, resolutions or other documents evidencing that any persons who have signed or will sign this Agreement and/or the other documents specified in Clause 4.1.1 to 4.1.6 on behalf of the Contractor together with specimen signatures of such persons authenticated in a manner satisfactory to the Councils;

4.1.3 certified copies of board resolutions of the Contractor authorising its entry into this Agreement in the Agreed Form;

4.1.4 the Admission Agreement and the bond set out in Schedule 12 (Pension Documents); 

4.1.5 the Parent Company Guarantee and certified copies of the minutes of the board meetings authorising the parent company’s entry into the guarantee in the Agreed Form; and
4.1.6 the Performance Bond.

5. WARRANTIES AND GENERAL OBLIGATIONS OF THE PARTIES
5.1 Status of Warranties

All warranties, representations, covenants, undertakings, indemnities and other obligations made, given or undertaken by the Contractor in this Agreement are cumulative and, save as otherwise expressly provided, none shall be given a limited construction by reference to any other.

5.2 Contractor Warranties

The Contractor warrants and represents to the Councils at the date of this Agreement that:

5.2.1 it is properly constituted and incorporated under the laws of England and Wales and has all necessary authority, power and capacity to enter into and perform this Agreement and each of the Project Documents to which it is a party;

5.2.2 the legal and beneficial ownership of the Contractor is as set out in Schedule 15 (Legal Ownership) and that no arrangements are in place that have or may have or result in any sale, transfer or disposal of any legal beneficial, equitable or other interest in any or all of the shares in the Contractor;

5.2.3 there are no material facts or circumstances in relation to the financial position or operational constitution of the Contractor which have not been fully and fairly disclosed to the Councils and which if disclosed might reasonably have been expected to affect the decision of the Councils to enter into this Agreement; 
5.2.4 any statements of fact in the Tender Response are full, accurate and complete; and 

5.2.5 in entering this Agreement it has not committed any Prohibited Act.

5.3 The Contractor shall, as soon as the same are obtained or entered into (as the case may be) provide evidence to the reasonable satisfaction of the Lead Authority that it has duly and properly:

5.3.1 obtained all Necessary Consents (save for the planning permission in respect of the Park Wood Depot) to enable it to operate and to maintain each Site in accordance with this Agreement; and

5.3.2 entered into or procured the entry into of agreements to procure the supply, maintenance and operation of all plant and equipment which are material to the full operation of each Site in accordance with the terms of this Agreement and promptly provide complete copies of the same and any amendments thereto or replacements thereof to the Lead Authority.

5.4 The Contractor shall provide the Supervising Officer, subject to any other supervening and unavoidable legal obligations, with the following business details of the Operations Manager and those members of Staff required to be contactable in an emergency in accordance with the relevant Service Delivery Plan: name, address, e mail address, facsimile and telephone number(s) and mobile telephone number(s) and promptly update the Supervising Officer with any changes.
5.5 The Contractor shall ensure that plant and equipment are only operated by persons who are licensed and/or trained to do so or are under proper tuition and supervision from such licensed and/or trained persons.

5.6 Council Liabilities to be excluded

5.6.1 Subject to Clause 5.7, the Councils do not give any warranty or undertaking or make any representation (either express or implied) as to the completeness, accuracy or fitness for any purpose of any of the Background Information or any omission in respect thereof.

5.6.2 Subject to Clause 5.7 the Councils and their agents or servants shall not be liable to the Contractor in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of any inaccuracy or misrepresentation in any of the Background Information or any omission in respect thereof to the extent that the Contractor has failed to satisfy itself as to the nature and extent of the risks assumed by it in relation to the Project.

5.6.3 Subject to Clause 5.7 nothing in this Agreement or the Background Information or otherwise shall constitute or imply a warranty, undertaking or representation by or on the part of the Councils as to the fitness and suitability of the Site(s) or any part thereof for the Services or for any other purpose.

5.7 Nothing in this Clause 5 shall exclude any liability which the Councils or any of its agents or servants would otherwise have to the Contractor in respect of any fraudulent misrepresentation made prior to the date of this Agreement.

5.8 Subject to Clause 5.7, the Contractor shall not in any way be relieved from any obligation under this Agreement or be entitled to claim against the Councils on grounds that any Background Information, where obtained from the Councils or otherwise (including information made available by the Councils) is incorrect or insufficient and shall make its own enquiries as to the accuracy and adequacy of that information.

5.9 Contractor’s Due Diligence
The Contractor shall be deemed to have:

5.9.1 satisfied itself as to the assets at the Sites to which it will acquire rights and the nature and extent of the risks assumed by it under this Agreement; and

5.9.2 gathered all information necessary to perform its obligations under this Agreement and other obligations assumed including:

(a) information as to the nature, location and condition of the Site (including hydrological, geological, geotechnical and sub-surface conditions); 

(b) current and projected tonnages, trends and composition of Recyclable Materials;

(c) information relating to archaeological finds, areas of archaeological scientific or natural interest, local conditions and facilities and the quality of existing structures; and 

(d) the lay out and topographry of the MBC Administrative Area, SBC Administrative Area and the ABC Administrative Area.

5.10 General Obligations of the Councils
The Councils undertake to the Contractor that in relation to this Project:

5.10.1 they will to the extent that any Necessary Consents concern the carrying out of the Project, comply with such Necessary Consents as are applicable to it;

5.10.2 save as is required in the proper performance of their statutory duties and save as is expressly authorised under and/or enforcing the express terms of this Agreement, they will not wilfully impede or wilfully interfere with the Contractor in the performance of its obligations under this Agreement (for the avoidance of doubt, this shall not prohibit the Councils from seeking to challenge the decision of a Relevant Authority); and
5.10.3 they shall not during the Contract Period enter into a contract with any other person for the provision during the Contract Period of a service the same or equivalent to the Services or any part thereof save:  
(a) in respect of the collection of Commercial Waste pursuant to a request received by the Councils under Section 45 of the EPA the provision of commercial waste by the Councils;

(b) those grounds maintenance services undertaken by or on behalf of MBC, SBC and ABC; and
(c) that the Councils shall be entitled to enter into contracts to replace (in whole or in part) this Agreement where the obligation to carry out works and/or to provide services within such contracts will commence on or after the expiry or earlier termination of this Agreement.

5.11 Responsibility for Related Parties
Subject to the provisions of this Agreement, the Contractor shall be responsible to the Councils for the acts and omissions of the Contractor Related Parties as if they were the acts and omissions of the Contractor and the Councils shall be responsible to the Contractor for the acts and omissions of the Councils Related Parties as if they were the acts and omissions of the Councils. 
6. ADVISERS AND REPRESENTATIVES
6.1 Operations Manager

The Contractor shall appoint an Operations Manager throughout the term of this Agreement in accordance with Schedule 1 (Output Specification), the identity of whom from time to time shall be notified in writing to the Supervising Officer.  The identity of the Operations Manager shall be approved by the Supervising Officer, such approval not to be unreasonably withheld or delayed.
6.2 Authority of Operations Manager

The Operations Manager shall have full authority to act on behalf of the Contractor for all purposes of this Agreement.  The Councils shall be entitled to treat any act of the Operations Manager in connection with this Agreement as being expressly authorised by the Contractor (save for acts undertaken after the Contractor has notified the Supervising Officer that such authority has been revoked) and the Councils shall not be required to determine whether any such authority has in fact or in law been given.

6.3 Replacement of Operations Manager

The Contractor may remove or replace the Operations Manager from time to time and must give written notice to the Supervising Officer promptly after so doing.

6.4 Absence of Appointment of Operations Manager

If at any time the Supervising Officer shall:

6.4.1 not have received notification from the Contractor of the identity of the Operations Manager; or

6.4.2 have received notification from the Contractor that the Operations Manager has been removed and does not immediately receive notification of the replacement of such person by the appointment of a new Operations Manager (as appropriate),

the Contractor shall be deemed to have appointed and properly notified the Supervising Officer of the appointment as Operations Manager of the Managing Director of the Contractor and in default of appointment of a Managing Director of the Contractor any other director of the Contractor until such time as the Contractor properly notifies the Supervising Officer of an appointment under Clause 6.1 (Operations Manager).

6.5 Supervising Officer
The Councils shall appoint throughout the Contract Period a Supervising Officer to liaise with the Operations Manager and shall keep the Contractor informed of the identity from time to time of the Supervising Officer. This will be rotate around the three Authorities on a periodic basis. 
6.6 Removal of Supervising Officer
The Councils may remove or replace the Supervising Officer from time to time and must give written notice to the Contractor promptly after so doing.

6.7 Absence of Appointment of the Supervising Officer
If at any time the Contractor shall:

6.7.1 not have received notification from the Lead Authority of the identity of the Supervising Officer; or

6.7.2 have received notification from the Lead Authority that the Supervising Officer has been removed and does not receive notification immediately of the replacement of such person by the appointment of a new supervising officer,

the Lead Authority shall be deemed to have appointed and properly notified the Contractor of the appointment of the Chief Executive (from time to time) of the Lead Authority to be the Supervising Officer until such time as the Lead Authority properly notifies the Contractor of the appointment of a replacement or alternative supervising officer in accordance with Clause 6.6.

6.8 Authority of Supervising Officer
The Supervising Officer shall have full authority, save where any matter is expressly reserved to the Lead Authority or any of the Councils to act on behalf of the Councils in connection with this Agreement and the Contractor and the Operations Manager shall be entitled (subject to the saving words in this Clause 6.8) to treat any act of the Supervising Officer as being expressly authorised by the Councils (save for acts undertaken after the Lead Authority has notified to the Contractor in writing that such authority has been revoked) and the Contractor and the Operations Manager shall not be required to determine whether any such authority has in fact or in law been given.

6.9 Supervising Officer’s Power to Delegate

The Supervising Officer may from time to time delegate to any Authorised Officer any of the powers he is entitled to exercise.

6.10 Supervising Officer to give Notice of Appointment of Authorised Officer

The Supervising Officer shall give notice in writing to the Contractor of the appointment of any Authorised Officer specifying the extent of the powers of the Supervising Officer which the Supervising Officer is delegating to the Authorised Officer and subject to Clause 6.8 (Authority of the Supervising Officer) if no extent or limit of powers are specified in the notice then the Authorised Officer may exercise all of the powers which the Supervising Officer is able to delegate pursuant to Clause 6.9 (Supervising Officer’s Power to Delegate).

6.11 Reliance on Notice of Appointment

The Contractor may treat any notice given pursuant to Clause 6.10 (Supervising Officer to give Notice of Appointment of Authorised Officer) as conclusive evidence of the lawful appointment of such Authorised Officer until such time as the Supervising Officer notifies the Contractor of the revocation of such appointment and the Contractor may treat any act of the Authorised Officer prior to receipt of such notice of revocation as being expressly authorised by the Supervising Officer and further the Contractor shall not be required to determine whether any such authority has in fact or in law been given.

6.12 Communications to be Given in Writing

Subject to any express provisions in this Agreement to the contrary, all instructions, decisions, opinions and other communications from the Supervising Officer and/or Authorised Officer (as the case may be) to the Contractor or the Operations Manager or from the Contractor or Operations Manager to the Supervising Officer and/or Authorised Officer which are intended to have a binding effect on the Contractor or the Councils (as the case may be) shall be in writing or, if given orally, shall be confirmed in writing no later than the next Business Day.

6.13 Conflict Between the Councils, Supervising Officer and Authorised Officer

6.13.1 Where the instructions of the Lead Authority and those of the Supervising Officer or any appointed Authorised Officer conflict, the matter shall be referred to the Lead Authority for resolution, without prejudice to any action taken by the Contractor in reliance on any resolution, decision, opinion or other communication before the conflict becomes apparent.

6.13.2 Where the instructions of the Supervising Officer and those of any appointed Authorised Officer conflict, the matter shall be referred to the Supervising Officer for resolution, without prejudice to any action taken by the Contractor in reliance on any resolution, decision, opinion or other communication before the conflict becomes apparent.

7. PROPERTY ARRANGEMENTS  
7.1 The Councils and the Contractor shall observe and perform their respective obligations set out in Schedule 5 (Property Matters).

8. NECESSARY CONSENTS
8.1 The Contractor shall at its own expense obtain all Necessary Consents (save for the planning permission in respect of the Park Wood Depot) which are from time to time required or necessary and shall promptly supply to the Lead Authority a copy of every application for a Necessary Consent (with a copy of all accompanying drawings and other documents) and a copy of every Necessary Consent obtained.
8.2 The Contractor shall, and shall procure that all Sub Contractors shall:

8.2.1 comply with the conditions of and requirements attached to all Necessary Consents;

8.2.2 save for as a result of an act or omission of the Councils procure that none of the Necessary Consents are revoked and that all Necessary Consents continue in full force and effect; and

8.2.3 notify the Lead Authority promptly of any notices received (whether from any Relevant Authority or any other person) relating in any way to any Necessary Consent and shall provide a copy of any such notice within two Business Days of receipt of the same to the Lead Authority.

8.3 The Contractor shall not (and shall procure that no other person under its control shall) without the prior written consent of the Lead Authority apply for or agree to any material variation, relaxation or waiver of any Necessary Consents (whether obtained before or after the date of this Agreement) or any condition attached to such Necessary Consents as from time to time varied, relaxed or waived.

9. DELAYS DUE TO A RELIEF EVENT
9.1 If and to the extent that a Relief Event adversely affects the ability of the Contractor to perform any of its obligations under this Agreement, then the Contractor is entitled to apply for relief from any rights of the Councils arising under Clause 39 (Termination on Contractor Default).

9.2 To obtain relief, the Contractor must:

9.2.1 as soon as practicable, and in any event within 10 Business Days, after it becomes aware that the Relief Event has caused or is likely to cause delay and/or adversely affect the ability of the Contractor to perform its other obligations under this Agreement give to the Lead Authority a notice of its claim for relief from its obligations under this Agreement, including full details of the nature of the Relief Event, the date of occurrence and its likely duration;

9.2.2 within 10 Business Days, of receipt by the Lead Authority of the notice referred to in Clause 9.2.1 above, give full details of the relief claimed; 

9.2.3 demonstrate that the Contractor is using all reasonable endeavours to avoid the adverse consequences of the relief event.
9.3 In the event that the Contractor has complied with its obligations under Clause 9.2 above, then the Lead Authority shall not be entitled to exercise its rights to terminate this Agreement under Clause 39 (Termination on Contractor Default) and, subject to Clause 9.4, shall give such other relief as has been requested by the Contractor.

9.4 Nothing in Clause 9.3 above shall affect any entitlement to make Performance Deductions or any Performance Deductions made as a result of Schedule Schedule 3 (Payment Mechanism) or Schedule 4 (Performance Mechanism) in respect of the period during which the Relief Event is subsisting.

9.5 In the event that information required by Clause 9.2 above is provided after the dates referred to in that Clause, then the Contractor shall not be entitled to any relief in respect of the period for which the information is delayed.

9.6 The Contractor shall notify the Lead Authority if at any time it receives or becomes aware of any further information relating to the Relief Event, giving details of that information to the extent that such information is new or renders information previously submitted materially inaccurate or misleading.

9.7 If the Parties cannot agree the extent of the relief required, or the Lead Authority disagrees that a Relief Event has occurred and/or relief from other obligations under this Agreement, the Parties shall resolve the matter in accordance with Clause 54 (Dispute Resolution).  

10. PERFORMANCE BOND AND PARENT COMPANY GUARANTEE
10.1 The Contractor shall procure the execution on the date of this Agreement (and as a condition of this Agreement) of a:

10.1.1 Parent Company Guarantee by; and

10.1.2 Performance Bond by a surety

in favour of the Councils in the forms set out at respectively Schedule 14 (Parent Company Guarantee) and Schedule 11 (Performance Bond) which shall remain in place for the entire Contract Period to secure the due performance by the Contractor of its obligations to the Councils.

10.2 A Performance Bond with a term less than the full Contract Period shall be acceptable provided that:

10.2.1 such bond (or any replacement bond) shall remain in force for not less than 2 years;

10.2.2 the Contractor shall obtain a replacement bond as required throughout the Contract Period while the bond currently in force has not less than 1 year to run until its expiry (unless the Lead Authority directs otherwise).

10.2.3 the amount of any replacement bond shall be calculated by applying the Annual Review Mechanism set out in Schedule 3 (Payment Mechanism) to the sum of £.
10.3 Any dispute under this Clause 10 (Performance Bond) may be referred by either party to determination under Clause 54 (Dispute Resolution).
PART II ‑ THE SERVICES

11. PRINCIPAL OBLIGATIONS
11.1 The Contractor shall undertake the provision of the Services in accordance with the provisions of this Agreement.
11.2 Standard of Performance

The Contractor will ensure that the Services will, at all times, be performed by appropriately qualified and trained personnel to such high standards of performance as it is reasonable to expect and in accordance with:

11.2.1 the Output Specification (Schedule 1);

11.2.2 the Service Delivery Plan(s) (Schedule 2);

11.2.3 the requirements of all Necessary Consents;

11.2.4 Good Industry Practice; and
11.2.5 all Legislation and Guidance.

11.3 Emergencies

11.3.1 If any one or more of the Councils in pursuance of their obligations under the Civil Contingencies Act 2004 requires the Contractor to take action which cannot be dealt with by performance of the Services, the Contractor shall use its reasonable endeavours to procure that such additional or alternative services are undertaken by the Contractor as and when required by the Lead Authority in writing to ensure that the emergency is dealt with as soon as is reasonably practicable.
11.3.2 As soon as reasonably practicable following each occasion on which the Lead Authority exercises its rights pursuant to Clause 11.3.1 the Parties shall liaise and seek to agree upon the amended charge (if any) to the Councils for provision by the Contractor of any such additional or alternative services. The Parties hereby agree that the basis of assessment of any additional charge shall be receipted invoices (in the event that such are not available due to a proper reason then reasonable evidence that any additional costs or losses have been reasonably and properly incurred by the Contractor shall be supplied) for such services provided to any one or more the Councils by the Contractor.  If such charges are not agreed or determined by the Parties the matter shall be referred on the application of either party for resolution under Clause 54 (Dispute Resolution).  No additional charge shall arise if the emergency is caused by the breach, neglect or default of the Contractor, its agents, employees or any sub‑contractor of any tier.

11.3.3 For the period that the Contractor provides additional or alternative services in accordance with Clause 11.3.1 and provided that the emergency has not arisen through the breach, neglect or default of the Contractor, its agents, employees or any sub‑contractor of any tier no Performance Deductions shall arise for the Services affected by the provision of or requirement to provide such additional or alternative services by the Contractor.

11.4 Assets

11.4.1
Save in respect of the Service Containers to be provided by the Councils pursuant to Clauses 69 and 70, the Contractor shall provide all the Assets necessary to provide the Services in accordance with Schedule 1 (Output Specification).
11.4.2
The Contractor shall maintain all the Assets necessary to provide the Services in accordance with Schedule 1 (Output Specification).

11.5 Plans and Asset Register

11.5.1 The Contractor shall review and update the Plans and the Asset Register in accordance with Schedule 1 (Output Specification) and the Service Delivery Plan and submit revised Plans and an updated Asset Register to the Councils.
11.5.2 The revised draft Plans and updated Asset Register submitted pursuant to Clause 11.5.1 shall supersede the previous Plans and Asset Register.
11.5.3 The Contractor shall include all Shared Equipment within the Asset Register together with the percentage use (as updated from time to time) allocated to the provision of the Services and other services not connected with this Project.

11.6 Waste Service Management System

11.6.1 The Contractor shall provide that all aspects of the Services are managed in accordance with the Waste Service Management System.

11.6.2 The Contractor shall be entitled (but without prejudice to Clause 11.6.1) from time to time, to amend the Waste Service Management System and shall submit to the Supervising Officer any proposed changes to that system. The Lead Authority may comment on any such proposed change prior to the same being adopted and the Contractor shall consider and take account of such comments, if any, prior to the same being adopted.

11.6.3 Notwithstanding any other provision of this Clause 11.6, the Contractor shall provide to the Lead Authority such information as it may reasonably require to demonstrate compliance with this Clause 11.6.

12. MAINTENANCE
12.1 Maintenance

The Contractor shall ensure on a continuing basis that at all times its maintenance and operating procedures are sufficient (and it shall adhere to such procedures) to ensure that:

12.1.1 the Service is continuously available in accordance with the provisions of Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan); 
12.1.2 it maintains the Service Containers, the Equipment and Shared Equipment so that it is fit for purpose and will achieve their full working life; and
12.1.3 the Contractor’s plant, equipment and facilities for providing the Services are maintained to achieve their full working life so as to ensure the provision of the Services without any unnecessary interruption. 

12.2 Surveys

12.2.1 If the Lead Authority reasonably believes that the Contractor is in breach of its obligations under Clause 12.1 then it may carry out (or procure) a Survey of the Service Containers, the Equipment and/or Shared Equipment to assess whether the Service Containers, the Equipment and/or Shared Equipment have been and are being maintained by the Contractor in accordance with its obligations under Clause 12.1.  
12.2.2 The Lead Authority shall notify the Contractor in writing a minimum of 14 Days (or in cases of emergency 24 hours) in advance of the date it wishes to carry out the Survey. The Lead Authority shall consider in good faith any reasonable request by the Contractor for the Survey to be carried out on a different date if such request is made at least seven Days prior to the notified date and the Contractor (acting reasonably) is able to demonstrate that carrying out the Survey on the notified date would materially prejudice the Contractor’s ability to provide the Services.

12.2.3 When carrying out any Survey, the Lead Authority shall use reasonable endeavours to minimise any disruption caused to the provision of the Services by the Contractor.  The cost of the Survey shall, except where Clause 12.2.4 applies, be borne by the Councils.  The Contractor shall give the Lead Authority (free of charge) any reasonable assistance required by the Lead Authority during the carrying out of any Survey.

12.2.4 If the Survey shows that the Contractor has not complied or is not complying with its obligations under Clause 12, the Lead Authority shall:

(a) notify the Contractor of the standard that the condition of the Service Containers, the Equipment and/or Shared Equipment should be in to comply with its obligations under this Clause 12;

(b) specify a reasonable period within which the Contractor must carry out such rectification and/or maintenance work; and

(c) be entitled to be reimbursed by the Contractor for the total cost of the Survey.

12.2.5 The Contractor shall carry out such rectification and/or maintenance work within the period specified and any costs it incurs in carrying out such rectification and/or maintenance work shall be at its own expense.
13. RELIEF EVENTS, FORCE MAJEURE AND EXCUSING CAUSES
13.1 Relief Events
If and to the extent that the Contractor is prevented from carrying out its Services obligations by a Relief Event the provisions of Clause 9 (Delays due to a Relief Event) shall apply and the Contractor shall be entitled to apply for relief from any rights of the Councils arising under Clause 39 (Termination on Contractor Default). Nothing in Clause 9 shall affect any obligation to pay the Contractor as a result of Schedule 3 (Payment Mechanism) in respect of the Services unaffected by the Relief Event, nor any entitlement to make Performance Deductions in accordance with Schedule 3 (Payment Mechanism) or Schedule 4 (Performance Mechanism) during the period in which the Relief Event is subsisting.
13.2 Force Majeure Event

In the event that the Contractor is prevented from carrying out any or all of its obligations by a Force Majeure Event, the provisions of Clause 41 (Termination on Force Majeure) shall apply.

13.3 Excusing Cause

13.3.1 If and to the extent that an Excusing Cause interferes adversely with, or causes a failure of, the performance of the Contractor's obligations under this Agreement then the Contractor is entitled to relief in accordance with this Clause 13.3 and relief from the provisions of  Schedule 4 (Performance Mechanism) where the Excusing Cause causes a Performance Failure and/or the application of any Performance Deductions. Nothing in this Clause shall affect the Councils’ obligation to pay the Contractor as a result of Schedule 3 (Payment Mechanism) in respect of the Services unaffected by the Excusing Cause in the period during which the Excusing Cause is subsisting.
13.3.2 To obtain relief, the Contractor must:

(a) as soon as practicable, and in any event within 5 Business Days after it becomes aware (or ought reasonably to have become so aware) that the Excusing Cause has occurred, give to the Lead Authority a notice of its claim for relief, including full details (to the extent reasonably available to the Contractor) of the nature of the Excusing Cause, the obligations affected, the date of occurrence, its likely duration and the relief claimed;

(b) within 15 Business Days of receipt by the Lead Authority of the notice referred to in Clause (a) above, give all material details of the relief claimed; 

(c) demonstrate that the Contractor is using all reasonable endeavours to avoid the adverse consequences of the Excusing Cause.

13.3.3 To the extent that the Contractor has complied with its obligations above in relation to the affected Services and subject to Clauses 13.3.4 and 13.3.5 then: 

(a) such failure by the Contractor to perform, and any poor performance of, any affected obligations shall not constitute a breach of the provisions of this Agreement by the Contractor;

(b) the effect of the Excusing Cause upon the Contractor’s performance of its obligations shall be taken account of in measuring the performance of any affected obligation in accordance with Schedule 4 (Performance Mechanism) as though the relevant Excusing Cause had not occurred; and

(c) any such contractual and/or performance failure shall, to the extent caused by the effect of the Excusing Cause upon the relevant obligations, be deemed not to have occurred, such that the Council shall not be entitled to levy any Performance Deductions. 

13.3.4 The Contractor shall take reasonable steps to mitigate the consequences of an Excusing Cause on the Contractor’s ability to perform its obligations under this Agreement including, in relation to an event arising under limbs (c) and (d) of the definition of Excusing Cause, the implementation of the procedures set out within the relevant Method Statements in relation to the delivery of the Waste Collection Services in the circumstances where an Excusing Cause under limbs (c) or (d) (as the case may be) arises.  To the extent that the Contractor does not take such steps in accordance with this Clause 13.3.4, the Contractor shall not be entitled to, and shall not receive, the relief specified in this Clause 13.3.

13.3.5 In the event that information required by Clause 13.3.2 above is provided after the dates referred to in Clause 13.3.2(b), then the Contractor shall not be entitled to any relief during the period for which the information is delayed.

13.3.6 The Contractor shall notify the Council if at any time it receives or becomes aware of any further information relating to the Excusing Cause, giving details of that information to the extent that such information is new or renders information previously submitted materially inaccurate or misleading.

13.3.7 If the Parties cannot agree the extent of the relief required under Clause 13.3.3, or the Lead Authority disagrees that an Excusing Cause has occurred or that the Contractor is entitled to any relief under this Clause, the Parties shall resolve the matter in accordance with Clause 54 (Dispute Resolution) of the Agreement.

PART III – CHANGES TO THE SERVICES

14. CHANGES TO THE SERVICES
14.1 Council Change to the Services

14.1.1 The Lead Authority has the right to propose changes to the Services in accordance with this Clause 14. The Lead Authority shall not propose a change to the Services which:

(a) would cause any Necessary Consent to be revoked (or a new consent required to implement the relevant change to the Services to be unobtainable);
(b) requires the Services to be performed in a way that infringes any Legislation or is inconsistent with Good Industry Practice;
(c) would (if implemented) materially and adversely change the nature of the Project;

(d) the Lead Authority does not have the legal power or capacity to require the implementation of the change;

(e) would materially and adversely affect the health and safety of any persons; or
(f) would require the Contractor to implement the change in an unreasonable period of time.
14.1.2 If the Lead Authority requires a change in the Services (subject to Clause 14.3.8, other than in relation to Small Services), the Lead Authority must serve a Council Notice of Change on the Contractor. The Council Notice of Change shall:

(a) set out the change in Services required in sufficient detail to enable the Contractor to provide the Estimated Change in Project Costs in accordance with Clause 14.1.4 below (the “Estimate”);

(b) in the event that the change will require Capital Expenditure, state whether the Lead Authority intends to pay to the Contractor the costs involved in implementing the change or whether the Lead Authority requires the Contractor to use its reasonable efforts to obtain funding in accordance with Clause 14.1.10 below and in the case of a Council Notice of Change in respect of the Services, require the Contractor to provide the Estimate to the Lead Authority within 20 Business Days of receipt of the Council Notice of Change with the Estimate.

14.1.3 If the Contractor believes that it is reasonable to incur third party costs in connection with preparing the relevant Estimate, the Contractor shall notify the Lead Authority within 10 Business Days of receiving the Council Notice of Change and the time period for submitting the Estimate shall not commence until the parties have agreed or determined under Clause 54 (Dispute Resolution) the matters referred to in Clauses 14.1.9(b) and 14.1.9(c).
14.1.4 Subject to Clause 14.1.3, as soon as practicable and in any event within 10 Business Days after having received the Council Notice of Change, the Contractor shall deliver to the Lead Authority the Estimate.  The Estimate shall include the opinion of the Contractor on:

(a) whether relief from compliance with obligations is required during the implementation of the change in Service;

(b) any impact on the provision of Services;

(c) any amendment required to this Agreement and/or any Project Document as a result of the change in Services;

(d) any Estimated Change in Project Costs that results from the change in Services;

(e) any Capital Expenditure that is required or no longer required as a result of the change in Services; and
(f) any regulatory approvals which are required.
14.1.5 As soon as practicable after the Lead Authority receives the Estimate, the Parties shall discuss and agree the issues set out in the Estimate, including:

(a) providing evidence that the Contractor has used reasonable endeavours (including (where practicable) the use of competitive quotes) to oblige its Sub‑Contractors to minimise any increase in costs and maximise any reduction in costs;

(b) providing evidence that the Contractor has used reasonable endeavours to mitigate any decrease in revenue;

(c) demonstrating how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred, foreseeable Changes in Law at that time have been taken into account by the Contractor; and

(d) demonstrating that any expenditure that has been avoided, which was anticipated to be incurred to replace or maintain assets that have been affected by the Council Change concerned, has been taken into account in the amount which in the Contractor’s opinion has resulted or is required under any of Clauses 14.1.4(d) and/or 14.1.4(e) above.

In such discussions the Lead Authority may, in relation to the Services, modify the Council Notice of Change.  In each case the Contractor shall, as soon as practicable, and in any event not more than 20 Business Days after receipt of such modification, notify the Lead Authority of any consequential changes to the Estimate.

14.1.6 If the Contractor does not intend to use its own resources to implement any change it shall comply with Good Industry Practice with the objective of ensuring that it obtains best value for money (taking into account all relevant circumstances including, in particular, the requirement that the Contractor should not be worse off as a result of the implementation of the change) when procuring any work, services, supplies, materials or equipment required in relation to the Council Change.

14.1.7 If the Parties cannot agree on the contents of the Estimate then the dispute will be determined in accordance with Clause 54 (Dispute Resolution).

14.1.8 As soon as practicable after the contents of the Estimate have been agreed or determined pursuant to Clause 54 (Dispute Resolution) the Lead Authority shall:

(a) confirm in writing the Estimate (as modified); or

(b) withdraw the Council Notice of Change.

14.1.9 If the Lead Authority does not confirm the Estimate in writing (as modified) within 60 Days of the contents of the Estimate having been agreed in accordance with Clause 14.1.5 above or determined pursuant to Clause 14.1.7 above, then the Council Notice of Change shall be deemed to have been withdrawn.  Where there is such a withdrawal (either pursuant to this Clause 14.1.9 or Clause 14.1.8 above) the Lead Authority shall pay to the Contractor the reasonable additional costs reasonably and properly incurred by the Contractor in preparing such Estimate, and further provided that:

(a) the Contractor has used reasonable endeavours to submit a reasonably-priced Estimate;

(b) the Contractor has made available to the Lead Authority a cost breakdown of the Estimate including an estimate of the costs referred to in this Clause 14.1.9, to be incurred by the Lead Authority if the Council Notice of Change is withdrawn or deemed to be withdrawn;

(c) the Lead Authority has:

(i) approved the estimate of costs referred to in Clause (b) pursuant to Clause 14.1.3 above and the type of party to incur such costs prior to any costs being incurred;
(ii) agreed that, given the nature of the proposed Council Change, it is reasonable to expect the relevant party to incur costs in preparing the Estimate on the basis of the extent of the proposed change to the Services and the work required in submitting an accurate Estimate in compliance with this Clause 14; and

(iii) the Contractor has provided the Lead Authority with such evidence as it may reasonably require in order to verify the additional costs incurred by the Contractor.

14.1.10 In the event that the Estimate (as modified) involves estimated Capital Expenditure then the Contractor shall use reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, on terms reasonably satisfactory to it.

14.1.11 If the Contractor has used reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, but has been unable to do so within 60 Days of the date that the Lead Authority confirmed the Estimate, then the Contractor shall have no obligation to carry out the change in Service.

14.1.12 In the event that the Estimate has been confirmed by the Lead Authority, then the Estimated Change in Project Costs shall be, at the Lead Authority’s discretion, payable by an adjustment to the Monthly Charge and/or by way of a lump sum payment.
14.2 Contractor Change in Services
14.2.1 If the Contractor wishes to introduce a change in the Services, it must serve a notice (“Contractor Notice of Change”) on the Lead Authority.

14.2.2 The Contractor Notice of Change must:

(a) set out the proposed change in the Services in sufficient detail to enable the Lead Authority to evaluate it in full;

(b) specify the Contractor’s reasons for proposing the change in the Services;

(c) request the Lead Authority to consult with the Contractor with a view to deciding whether to agree to the change in the Services and, if so, what consequential changes the Lead Authority requires as a result;

(d) indicate any implications of the change in the Services;

(e) indicate, in particular, whether a variation to the Monthly Charge is proposed (and, if so, give a detailed cost estimate of the proposed change);

(f) indicate if there are any dates by which a decision by the Lead Authority is critical; and

(g) set out the timetable for implementing the proposed change to the Services.

14.2.3 The Lead Authority shall evaluate the Contractor’s proposed change in the Services, in good faith, taking into account all relevant issues, including whether:

(a) a change in the Monthly Charge will occur;

(b) the change affects the quality of the Services or the likelihood of successful delivery of the Services;

(c) the change will interfere with the relationship of the Councils with third parties;

(d) the financial strength of the Contractor is sufficient to perform the changed Services; or
(e) the change materially affects the risks or costs to which the Councils are exposed.

14.2.4 As soon as practicable after receiving the Contractor Notice of Change, the Parties shall meet and discuss the matter referred to in it.  During their discussions the Lead Authority may propose modifications or accept or reject the Contractor Notice of Change.

14.2.5 If the Lead Authority accepts the Contractor Notice of Change (with or without modification), the relevant change in Services shall be implemented within the timetable set out in the Contractor Notice of Change as accepted. Within this period, the Parties shall consult and agree the remaining details as soon as practicable and shall enter into any documents to amend this Agreement or any relevant Project Document which are necessary to give effect to the change in Services.

14.2.6 If the Lead Authority rejects the Contractor Notice of Change (which it may do in its absolute discretion (except where Clause 14.2.9 applies) and which decision may not (except when Clause 14.2.9 applies) be challenged by the Contractor through the Dispute Resolution Procedure or by any other means) the Lead Authority shall notify the Contractor accordingly.

14.2.7 Unless the Lead Authority’s acceptance specifically agrees to an increase in the Monthly Charge, there shall be no increase in the Monthly Charge as a result of a change in the Services proposed by the Contractor.

14.2.8 If the change in the Services proposed by the Contractor causes or will cause the Contractor’s costs or those of a sub‑contractor to decrease, there shall be a decrease in the Monthly Charge calculated in accordance with Schedule 3 (Payment Mechanism).

14.2.9 The Lead Authority cannot reject a Change in the Services which is required in order to conform to a Change in Law.  The costs of introducing a Change in the Services resulting from a Qualifying Change in Law (including any resulting variation in the Monthly Charge) shall be dealt with in accordance with Clause 15 (Change in Law) and to the extent not dealt with shall be borne by the Contractor.

14.3 Small Services Changes

14.3.1 The Small Services Rates shall be those rates set out in Part B of Schedule 15 (Bill of Quantities) and shall be adjusted in accordance with Schedule 3 (Payment Mechanism).

14.3.2 The Lead Authority shall make any request for Small Services in writing and such request shall include the time proposed by the Lead Authority for implementing the Small Services.

14.3.3 The Contractor shall deliver a written estimate of the cost of the Small Services requested by the Lead Authority pursuant to Clause 14.3.2 within 5 Business Days of receipt by the Contractor of the Lead Authority’s request pursuant to Clause 14.3.2, such estimate to be based on the Small Services Rates for the relevant Contract Year in which the request for Small Services is made.

14.3.4 As soon as reasonably practicable, the Contractor and the Lead Authority shall discuss and seek to agree the time to implement any Small Services, so as to minimise any inconvenience to the Lead Authority.  The Contractor shall take reasonable steps to minimise the time taken to implement any Small Services.

14.3.5 Within 5 Business Days of receipt of the Contractor’s estimate pursuant to Clause 14.3.3 or the conclusion of discussions referred to within Clause 14.3.4 (whichever is the later), the Lead Authority shall confirm whether it wishes the Contractor to proceed to implement the Small Services in accordance with the estimate of costs and timetable for implementation agreed or determined pursuant to Clause 54 (Dispute Resolution).

14.3.6 Any dispute between the parties in relation to Clauses 14.3.1 to 14.3.5 shall be determined in accordance with Clause 54 (Dispute Resolution).

14.3.7 Where the Lead Authority confirms in writing pursuant to Clause 14.3.5 that it wishes the Contractor to proceed to implement the Small Services, the Contractor shall implement the Small Services in accordance with the estimate of costs and the timetable for implementation agreed or determined pursuant to Clause 54 (Dispute Resolution) and any failure to implement the Small Services in accordance with this Clause 14.3.7 shall be dealt with under Schedule 4 (Performance Mechanism).

14.3.8 Notwithstanding the provisions of this Clause 14.3 and that a change which the Lead Authority requires to the Services amounts to Small Services, the Lead Authority may issue a Council Notice of Change and if it wishes to do so, the provisions of Clause 14.1 shall apply.

15. CHANGE IN LAW
15.1 Qualifying Change in Law
15.1.1 If a Qualifying Change in Law occurs or is shortly to occur, then either Party may write to the other to express an opinion on its likely effects, giving details of its opinion of:

(a) any necessary change in the Services;

(b) whether any changes are required to the terms of this Agreement to deal with the Qualifying Change in Law;

(c) whether relief from compliance with obligations is required, including the obligation of the Contractor to achieve any Service Commencement Date and/or meet the requirements of the Performance Mechanism during the implementation of any relevant Qualifying Change in Law;

(d) any Estimated Change in Project Costs that directly result from the Qualifying Change in Law to the extent that such costs cannot or may not (on the balance of probabilities, the Contractor having used reasonable endeavours to do so) be able to be passed through to the customers of the Contractor other than Councils; and

(e) any Capital Expenditure that is required or no longer required as a result of a Qualifying Change in Law taking effect during the Contract Period,

in each case giving full details of the procedure for implementing the change in the Services.  Responsibility for the costs of implementation (and any resulting variation to the Monthly Charge) shall be dealt with in accordance with Clauses 15.1.2 to 15.1.3 below.
15.1.2 As soon as practicable after receipt of any notice from either Party under Clause 15.1.1, the Parties shall discuss and agree the issues referred to in Clause 15.1.1 and any ways in which the Contractor can reasonably mitigate the effect of the Qualifying Change in Law, including:

(a) providing evidence that the Contractor has used reasonable endeavours (including, where practicable, the use of competitive quotes) to oblige its sub-contractors to minimise any increase in costs and maximise any reduction in costs;

(b) providing evidence that the Contractor has used reasonable endeavours to pass any increase in costs to the customers of the Contractor other than the Councils and has demonstrated to the reasonable satisfaction of the Lead Authority that it is more likely than not able to pass any increase in costs to the customers of the Contractor other than the Councils in the future;

(c) providing evidence that the Contractor has used reasonable endeavours to mitigate any decrease in revenue;

(d) demonstrating how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner including showing that when such expenditure is incurred or would have been incurred, foreseeable Changes in Law at that time have been taken into account by the Contractor;
(e) giving evidence as to how the Qualifying Change in Law has affected prices charged by any similar businesses to the Project, including similar businesses in which the Contractor or its Affiliates carry on business; and

(f) demonstrating that any expenditure that has been avoided, which was anticipated to be incurred to replace or maintain assets that have been affected by the Qualifying Change in Law concerned, has been taken into account in the amount which in its opinion has resulted or is required under Clause 15.1.1(e) above.

15.1.3 If the Parties agree or it is determined under Clause 54 (Dispute Resolution) that the Contractor is to incur additional Capital Expenditure due to a Qualifying Change in Law, then the Contractor shall use reasonable endeavours to obtain funding for such Capital Expenditure on terms reasonably satisfactory to it.
15.1.4 If the Contractor has failed to obtain funding for the whole of the estimated Capital Expenditure within 60 Days of the date that the Lead Authority confirmed the Estimate, then such failure shall be a Contractor Default and the Lead Authority may terminate this Agreement under Clause 39. 
15.1.5 Any compensation payable under this Clause 15 shall be payable by an adjustment to the Monthly Charge and/or by way of a lump sum payment as agreed by the parties or determined under Clause 54 (Dispute Resolution).

15.1.6 For the avoidance of doubt, the cost of implementing any change in Law which is not a Qualifying Change in Law shall be borne by the Contractor.

PART IV – PAYMENT PROVISIONS

16. THE MONTHLY CHARGE
16.1 The Lead Authority shall in respect of the provision of the Services from the Service Commencement Date pay the Contractor in respect of each Month the Monthly Charge determined from time to time in accordance with Schedule 3 (Payment Mechanism) until the earlier of the Termination Date and Expiry Date.
16.2 The Councils shall pay the Monthly Charge in accordance with Clause 18 and Schedule 3 (Payment Mechanism).  

17. VAT
17.1 All amounts due under this Agreement are exclusive of VAT.

17.2 If any supply made or referred to in this Agreement is or becomes chargeable to VAT then the person receiving the supply (the “Recipient”) shall in addition pay the person making the supply (the “Supplier”) the amount of that VAT against receipt by the Recipient from the Supplier of a proper VAT invoice in respect of that supply.

17.3 The Lead Authority shall pay to the Contractor from time to time as the same is incurred by the Contractor sums equal to any Irrecoverable VAT but only to the extent that it arises as a result of a Change in Law.  Any such payment shall be made within 28 Days of the delivery by the Contractor to the Lead Authority of written details of the amount involved accompanied by details as to the grounds for and computation of the amount claimed.  For the purposes of this Clause 17.3, “Irrecoverable VAT” means input VAT incurred by the Contractor on any supply which is made to it which is used or to be used exclusively in performing the Services or any of the obligations or provisions under this Agreement (together with input VAT incurred as part of its overhead in relation to such activities) to the extent that the Contractor is not entitled to the repayment or credit from HM Revenue and Customs in respect of such input VAT.

17.4 The Councils reserve the right after the Commencement Date to make elections to waive the exemption from VAT in accordance with paragraph 2(1) Schedule 1 of the Value Added Tax Act 1994, in respect of any property subject to this Agreement.
17.5 If the Contractor has been paid compensation in accordance with the procedure laid down in Clause 17.3 and the Contractor is repaid by HM Revenue and Customs any part of the input tax previously treated as irrecoverable VAT under Clause 17.3 in respect of which the Contractor has received compensation pursuant to Clause 17.3 the Contractor shall repay to the Lead Authority an amount equal to the lower of the amount paid by the Lead Authority as compensation under Clause 17.3 in the exact period to which the adjustment relates and the amount repaid to the Contractor by HM Customs and Excise.  If a repayment to the Lead Authority is due it shall be made within 28 Days of the receipt of the refund referred to.
17.6 Where under this Agreement any amount is calculated by reference to any sum which has or may be incurred by any person, the amount shall include any VAT in respect of that amount only to the extent that such VAT is not recoverable as input tax by that person (or a member of the same VAT group), whether by set‑off or repayment.

17.7 The Contractor shall provide the Lead Authority with any information reasonably requested by the Lead Authority in relation to the amount of VAT chargeable in accordance with this Agreement and payable by the Lead Authority to the Contractor.

18. REPORT AND INVOICING
18.1 Contractor to Issue Monthly Report

18.1.1 Within 10 Days after the last Day of each Month during the Contract Period the Contractor shall provide to the Supervising Officer a Monthly Report containing the relevant information required in Schedule 1 (Output Specification) and Schedule 15 (Bill of Quantities) setting out the calculation of the Monthly Charge claimed by the Contractor for the previous Month.

18.1.2 Each Monthly Report shall comprise:

(a) the Monthly Charge for the relevant Month to which the Monthly Report relates;

(b) any Performance Deductions which the Councils are entitled to make pursuant to this Agreement, in each case applicable to the relevant Month to which the Monthly Report relates; and 

(c) any amounts due to or owed by either Party under:

(i) Clause 14 (Changes to the Services);

(ii) Clause 15 (Change in Law);

(iii) Clause 47 (Indemnity);

(iv) any other Clause of this Agreement;

(v) Schedule 3 (Payment Mechanism).

18.1.3 The Monthly Report shall be supported by:

(a) all evidence and information that is required under the Output Specification; and

(b) all other evidence and information that the Authorised Officer shall reasonably require supported (where required by the Supervising Officer) by a defined audit trail.

18.1.4 If the Monthly Report shows a net amount owing by the Councils to the Contractor, it shall be accompanied by a valid VAT invoice from the Contractor to the Lead Authority in the amount properly chargeable to VAT.

18.2 Authorised Officer to Reply by Issuing Councils’ Monthly Reply

Within 20 Days of receiving the Monthly Report, the Authorised Officer shall provide to the Contractor the Councils’ response (the “Councils’ Monthly Reply”) which shall state:

18.2.1 whether or not the Supervising Officer agrees with the relevant Monthly Report; and

18.2.2 if the Supervising Officer does not agree with the relevant Monthly Report, such disagreement and the amount which in the Supervising Officer’s opinion is due to the Contractor for such Month together with evidence to support such opinion.

18.3 If the Supervising Officer agrees with the relevant Monthly Report, the Lead Authority shall pay the amount owing within 30 days of receipt of the VAT invoice referred to in Clause 18.1.4.
18.4 Where Clause 18.2.2 applies:

18.4.1 the Contractor shall promptly provide a revised invoice for the undisputed amount (if any) and the Lead Authority shall make payment of the undisputed amount within 30 days of receipt of this invoice; and

18.4.2 whether or not the Lead Authority is liable for the disputed amount shall be resolved in accordance with Clause 18.7
18.5 Councils May Suspend Payment if no Monthly Report

If the Contractor does not deliver a Monthly Report within the specified period the Authorised Officer may suspend payment of the Monthly Charge until such time as the Contractor delivers the relevant Monthly Report.

18.6 Deemed Consent if Council does not Issue Councils’ Monthly Reply

If the Authorised Officer does not deliver the Councils’ Monthly Reply within the specified period, the Councils shall be deemed to have agreed with the Monthly Report provided by the Contractor.

18.7 Referral to Dispute Resolution Procedure

18.7.1 If the Authorised Officer and the Contractor do not agree on the amount of the Monthly Charge within 60 Days after receipt of the Monthly Report, either Party may refer such dispute for determination in accordance with Clause 54 (Dispute Resolution).

18.7.2 If the determination of any dispute conducted pursuant to Clause 18.7.1 shows that:

(a) the Councils have withheld any amount which the Contractor was entitled to be paid; or

(b) the Contractor has claimed under Clause 18.1 (Contractor to Issue Monthly Report) any amount which is not entitled to be paid and it has received payment of such amount , then

the Lead Authority shall pay such amount to the Contractor or the Contractor shall repay such amount to the Lead Authority with interest in each case on that amount at a rate of 1% above the base rate of Bank of England from time to time calculated on a daily basis from the day after the date on which payment should have been made (in the case of failure to pay by the Councils) or from the date on which over payment was made (in the case of excessive claims by the Contractor) until all relevant monies have been paid in full and whether before or after judgement.

18.8 Payments by the Contractor

Whenever the Contractor is liable under or in connection with this Agreement to pay any sum of money to the Councils it shall, pay to the Lead Authority (to such account as the Authorised Officer shall have notified to the Contractor in each notice or demand for payment submitted to the Contractor therefore) within 30 Days of the Authorised Officer’s demand for payment and if not so paid the Councils shall be entitled to recover interest on any monies due at the rate of 1% above the base rate of Bank of England from time to time calculated on a daily basis from the due date for payment until the date that payment is received by the Lead Authority whether before or after judgement.

18.9 Payment by the Council

Whenever the Councils are liable under or in connection with this Agreement to pay any sum of money to the Contractor other than the Monthly Charge or pursuant to Clause 38 (Compensation on Council Default) and Clause 42 (Compensation on Termination for Force Majeure) then except where this Agreement specifies otherwise, it shall be paid to the Contractor (to such account as the Contractor shall have notified to the Authorised Officer in each notice or demand for payment submitted to the Authorised Officer therefore) within 30 Days of the Contractor’s demand for payment and if not so paid the Contractor shall be entitled to recover interest on any monies due at the rate of 1% above the base rate of Bank of England from time to time calculated on a daily basis from the due date for payment until the date that payment is received by the Contractor whether before or after judgement.

19. FAILURE TO PERFORM THE SERVICES
19.1 Where a Performance Failure occurs, the Councils are entitled make Performance Deductions in respect of the relevant Performance Failure in accordance with the provisions of Schedule 4 (Performance Mechanism).

19.2 Any Performance Deductions made in respect of a relevant Performance Failure will be applied to the relevant Monthly Charge in accordance with Schedule 3 (Payment Mechanism).

20. INDEXATION
All amounts stated in this Agreement to be subject to indexation shall be adjusted in accordance with the provisions of Schedule 3 (Payment Mechanism).
21. BEST VALUE
21.1 Best Value Duty

21.1.1 The Contractor acknowledges that:

(a) the Councils are each subject to the Best Value Duty; and

(b) the provisions of this Clause 21 are intended to assist the Councils in discharging their Best Value Duty in relation to the Services.

21.1.2 The Contractor shall undertake or refrain from undertaking the following actions as the Lead Authority shall request in writing:

(a) supporting and assisting each Council in consulting on fulfilling the Best Value Duty in relation to the Services;

(b) supporting and assisting each Council in securing the involvement of local representatives in each Councils’ exercise of any of its functions where any Council consider this appropriate in relation to the Services;

(c) complying with reasonable requests for information, data or other assistance made by the Lead Authority in pursuance of the Best Value Duty including to:
(i) facilitate any inspection undertaken by any Relevant Authority in connection with the Best Value Duty in respect of the Services, including any inspection undertaken with a view to verifying each of the Councils’ compliance with the Best Value Duty pursuant to sections 10 and 11 of the 1999 Act;

(ii) enable each of the Councils to report on any National Indicators including the provision of the wastedataflow spreadsheet; and

(iii) assist each of the Councils in any Comprehensive Area Assessment.

(d) complying with all reasonable requests by the Lead Authority to procure the attendance of specific officers or employees of the Contractor at any meeting of any of the Councils at which the Services are to be discussed;

(e) permitting any statutory  inspectorate, in connection with the exercise of his statutory powers and duties, at all reasonable times and upon reasonable notice, access to:

(i) the Services;

(ii) any document or data relating to the Services; and

(iii) any Sub‑Contractor, agent or employee of the Contractor.

(f) permitting any statutory inspectorate on request at all reasonable times and upon reasonable notice to inspect, copy or take away any document relating to the Services;

(g) in respect of any document relating to the Services which is stored in electronic form:

(i) providing any statutory inspectorate on request at all reasonable times and upon reasonable notice with a legible printed copy of the document;
(ii) permitting any statutory inspectorate on request at all reasonable times and upon reasonable notice access to inspect any computer and associated apparatus or material which the statutory inspectorate considers has been used in connection with the document; and

(iii) procuring reasonable assistance from any person by whom or on whose behalf the computer described in Clause (g)

 REF _Ref252870895 \r \h 
 \* MERGEFORMAT (ii) above has been used and any person having charge of or being otherwise concerned with the operation of such a computer .

PART V ‑ PERFORMANCE AND MONITORING

22. PERFORMANCE MONITORING
22.1 Contractor Responsibility

The Contractor acknowledges and agrees that, notwithstanding any provision of this Agreement which contemplates that, in respect of the provision of the Services, the Lead Authority will or may from time to time:

22.1.1 inspect any part of any Site;

22.1.2 check compliance by the Contractor with its obligations;

22.1.3 confirm or indicate approval of or non objection to proposals made by the Contractor;

22.1.4 request the Contractor to make a change to the Services;
22.1.5 otherwise seek to influence the manner in which the Project is conducted by the Contractor; or

22.1.6 take samples of Contract Waste, Recyclable Materials and/or Non-Contract Waste and/or other waste under the control of the Contractor which is not Contract Waste, Recyclable Materials or Non-Contract Waste;
it will always be fully the responsibility of the Contractor, and not the responsibility of the Councils, to ensure that the Project is conducted in all respects in accordance with the Contractor’s obligations under this Agreement, and in accordance with all Legislation, Guidance and Necessary Consents and no such action by or on behalf of the Councils will in any way limit or affect such obligations

22.2 Contractor Monitoring

The Contractor shall diligently carry out performance monitoring in accordance with Schedule 1 (Output Specification) and Schedule 4 (Performance Mechanism).

22.3 Council Monitoring

The Lead Authority may elect to undertake its own performance monitoring exercise at any stage during the Contract Period for any purpose including ensuring that the Services are being provided in accordance with this Agreement, the Health and Safety at Work etc. Act and that all information provided by the Contractor is accurate as to the adequacy of the Contractor’s own monitoring processes. The Contractor shall co‑operate with and assist the Lead Authority with such performance monitoring.  In that respect the Lead Authority shall have the right to audit the Contractor’s Quality Management System to establish the adequacy or accuracy of the Quality Management System documentation.  The Contractor shall assist the Lead Authority in such an exercise.

22.4 Cost of Performance Monitoring

Each Party shall bear its own costs of performance monitoring.

22.5 Legal Requirements

Without prejudice to the generality of Clause 22.1 (Contractor Responsibility), no action taken by or on behalf of the Lead Authority pursuant to Clause 22.1 will in any way lessen the Contractor’s responsibility for ensuring that the Project is at all times conducted in a manner which complies with all applicable Legislation, Guidance, Necessary Consents and any judgement of any court tribunal (or other person or body exercising a judicial function and which judgement has the force of law).

22.6 Increased Monitoring

If any of the Councils reasonably believes that either the Contractor has failed to observe or perform any of its obligations under this Agreement or the Contractor is likely to fail to observe or perform any of its obligations under this Agreement the Lead Authority may (without prejudice to any other right or remedy available to it) give notice to the Contractor: 
22.6.1 requiring the Contractor to carry out additional monitoring in such manner and to such extent as the Lead Authority shall reasonably specify;

22.6.2 requiring the Contractor to supply such additional reports, plans and other information in such manner and to such extent as the Lead Authority shall reasonably specify;

22.6.3 specifying any inspections to be carried out by the Lead Authority its agents or employees in monitoring the performance and observance of the Contractor’s obligations under this Agreement as are reasonably considered necessary by the Lead Authority (causing as little disruption and inconvenience to the Contractor as is reasonably practicable).

22.7 In the event of failure by the Contractor to observe or perform its obligations in accordance with Clauses 18 (Report and Invoicing), Clause 22.6 (Increased Monitoring) and Schedule 4 (Performance Mechanism) the Lead Authority may give notice to the Contractor notifying the Contractor that the Lead Authority will undertake all or any part of the future monitoring to such level and extent as would be required of the Contractor pursuant to this Agreement to ensure that the Project is conducted in all respects in accordance with the Contractor’s obligations under this Agreement, and in accordance with all Legislation, Guidance and Necessary Consents whereupon the Contractor shall be relieved of future monitoring in such respect until such time as the Lead Authority shall decide.
22.8 The Contractor shall co‑operate and assist the Lead Authority with the monitoring by the Lead Authority its agents or employees in accordance with Clause 22.6 and shall make available all the Contractor’s records relating to the provision of the Services forthwith on request by the Lead Authority and the Lead Authority its agents and employees shall be permitted access forthwith on request by the Lead Authority to the relevant Site or premises where such records are kept or where the Services are provided or to be provided.
23. AUDIT ACCESS
23.1 The Contractor shall co‑operate fully and in a timely manner with any reasonable request from time to time of any auditor (whether internal or external) of any of the Councils (including any official of the Environment Agency, or any other statutory inspectorate) to inspect any Site in connection with any audit regarding the carrying out by the Lead Authority of statutory functions with regard to the performance or non performance of this Agreement, such request to be made on the giving of reasonable notice to the Contractor.

23.2 The Contractor shall co‑operate fully, and in a timely manner with any request from time to time of any auditor (whether internal or external) of the Lead Authority (including any official of the Environment Agency, or any other statutory inspectorate) to provide documents, or to procure the provision of documents, relating to the Project (including health and safety), other than where such documents contain Commercially Sensitive Information (except to the extent that the Contractor can be required to provide such information to such persons by law) and to provide, or to procure the provision of, any oral or written explanation relating to the same but only in connection with any audit regarding the carrying out by any of the Councils of its statutory functions with regard to the performance or non performance of this Agreement.

23.3 For the avoidance of doubt no Party shall be in breach of Clause 52 (Freedom of Information and Confidentiality) by reason of any disclosure properly and reasonably made pursuant to this Clause 23 (Audit Access).

23.4 The Contractor shall procure that reasonably satisfactory office facilities at the relevant Sites are made available to the Lead Authority and any auditor (whether internal or external) of the Councils (including any official of the Environment Agency or any other statutory inspectorate) for the purposes of Clauses 23.1 and 23.2 if requested by the Lead Authority to do so.
24. INSURANCE
24.1 Requirement to Maintain

The Contractor shall  at its own cost and for the periods specified in Schedule 10 (Insurance) take out and maintain in force or procure the taking out and maintenance of the insurances specified in Schedule 10 (Insurance), and any other insurances as may be required by Legislation (together the “Required Insurances”), provided that all such insurances must be effective in each case not later than the date on which the relevant risk commences.
24.2 Obligations on Parties

No Party shall (and each Party shall use all reasonable endeavours to procure that no other party shall) take any action or fail to take any reasonable action, or (insofar as it is reasonably within its power) permit anything to occur, which would entitle any insurer to refuse to pay any claim under any insurance policy in which it is an insured, a co insured or additional insured person or noted on the policy.

24.3 Nature of the Insurances

Each of the Required Insurances shall contain a Clause waiving the insurers’ subrogation rights against the Councils, their members, employees and agents. 

24.4 Evidence of Policies

The Contractor shall provide to the Lead Authority:

24.4.1 copies on request of all insurance policies in respect of the Required Insurances,  together with any other information reasonably requested by the Lead Authority relating to such insurance policies; and

24.4.2 evidence that the premiums payable under all insurance policies in respect of the Required Insurances have been paid and that the insurances are in full force and effect in accordance with the requirements of this Clause 24 (Insurance).

24.5 Renewal Certificates

Renewal certificates in relation to the Required Insurances shall be obtained as and when necessary and the Contractor shall use its reasonable endeavours to forward copies (certified in a manner acceptable to the Lead Authority) to the Lead Authority before each renewal date.

24.6 Notification of Cancellation Lapse or Change

The Contractor shall use his reasonable endeavours to notify the Lead Authority:

24.6.1 at least 20 Business Days prior to any cancellation termination expiry lapse or suspension of cover or material reduction in limits coverage or any increase in deductibles under any of the Required Insurances (and shall in any event notify the Lead Authority immediately it becomes aware of any of the aforesaid events); and

24.6.2 as soon as is practicable of any act, omission or event of which the Contractor is aware and which might invalidate or render unenforceable in whole or in part any of the Required Insurances.

24.7 Breach

If the Contractor is in breach of Clause 24.1, the Lead Authority may pay any premiums required to keep the Required Insurances (or part thereof, at the Lead Authority’s absolute discretion) in force in respect of the Project only or itself procure such insurance in respect of the Project only and may in either case recover the amount of such premiums, together with any costs incurred in procuring such insurance (including, but not limited to, brokerage) from the Contractor on written demand.

24.8 Notification of Claims

The Contractor shall:

24.8.1 give the Lead Authority notification as soon as is practicable (and in any event within 20 Business Days) upon becoming aware of any claim  (or any event or circumstance which is likely to give rise to a claim)  on any of the Required Insurances involving damage to any property of any of the Councils, or injury to any employee of any of the Councils or to any third party and (if requested by the Lead Authority) provide full details of the event or circumstance giving rise or likely to give rise to the claim;

24.8.2 promptly and diligently deal with all claims received relating to the Required Insurances and in accordance with all insurer requirements and recommendations.

24.8.3 in relation to all claims (relating to the Project) made under the Required Insurances give the Lead Authority details of the value and nature of all such claims as may from time to time be required by the Lead Authority provided always that such information shall in any event be supplied by the Contractor no less frequently than once every three months.

24.9 Limit of Liability

Neither failure to comply nor full compliance with the insurance provisions of this Agreement shall limit or relieve the Contractor of its liabilities and obligations under this Agreement.  
24.10 Council Approval

The Required Insurances shall be effected with insurers approved by the Lead Authority, such approval not to be unreasonably withheld or delayed.

24.11 Increase in Insured Amounts

The minimum limits of indemnity, sums insured, and maximum deductibles for each of the Required Insurances, and any sub-limits specified in Schedule 9 (Insurance) as being of a minimum amount, shall be reviewed by the Contractor and increased as necessary on a regular basis.

24.12 Insured Loss

The Contractor shall not pursue any claim against the Councils in relation to this Agreement to the extent that the Contractor is entitled to recover any losses under any of the insurances to be maintained in accordance with this Agreement, (or where any such insurance is not maintained, to the extent that the Contractor would have been entitled to recover any losses were such insurance maintained in accordance with the terms of this Agreement).

25. POLICIES AND SECURITY
25.1 Council Policies
25.1.1 Save to the extent included within requirements set out in Clause 35 (Contractor Employees) or Clause 36 (Equal Opportunity), the Contractor shall, in the performance of the Services, take all necessary measures to comply with Council Policies as provided to the Contractor. The Contractor shall take all reasonable measures to ensure that all persons employed on any work in connection with this Agreement have notice of the relevant Council Policies.
25.1.2 The Lead Authority shall notify the Contractor of any change to the Council Policies but the Contractor need only comply with such variation if it is implemented by means of a Council Notice of Change and the provisions of Clause 14 (Changes to the Services) shall apply except where such change to the Council Policies arises out of a General Change in Law and such change is revenue in nature or if capital in nature is below £10,000.
25.1.3 The Contractor shall from the Commencement Date, implement and thereafter comply with an appropriate whistle blowing procedure as approved by the Lead Authority (such approval not to be unreasonably withheld or delayed) which ensures that employees of the Contractor are able to bring to the attention of a Relevant Authority malpractice, fraud and breach of Legislation on the part of the Contractor or any sub contractor without fear of disciplinary and other retribution or discriminatory action.

25.2 Security

25.2.1 The Contractor shall co‑operate with any investigation relating to security which is carried out by or on behalf of the Councils shall, subject to any legal restriction on their disclosure, provide all documents, records or other material of any kind which may reasonably be required by the Lead Authority for the purposes of the investigation.  The Lead Authority shall have the right to retain any such material for use in connection with the investigation and shall provide the Contractor with a copy of any material retained.

26. HEALTH AND SAFETY
26.1 Contractor Responsibility

Without prejudice to the Contractor’s obligations under Clause 29 (Contractor’s Records) and the obligations within Schedule 1 (Output Specification) the Contractor shall be responsible for the observance by itself, its Staff and sub‑contractors of:

26.1.1 all Legislation and Guidance (including maintaining policies) relating to health and safety for all aspects of the Project; and

26.1.2 all precautions necessary for the protection of itself, its Staff, sub‑contractors and any other persons invited onto or otherwise visiting any Site.

26.2 Incidents

The Contractor shall immediately report to the Supervising Officer all incidents to the Contractor’s or sub‑contractors’ employees or agents or any other persons on the Site(s) which ordinarily require reporting to the Relevant Authority in accordance with the Health and Safety at Work etc Act 1974 or other Legislation or Guidance in accordance with Schedule 1 (Output Specification).

27. INTELLECTUAL PROPERTY
27.1 Make Data Available

The Contractor shall or shall procure:

27.1.1 the availability to the Lead Authority on reasonable notice and without charge all data, materials and documents of any nature acquired or brought into existence in any manner whatsoever by the Contractor for the purposes of the Project and which might reasonably be required by the Councils for the purposes of exercising their rights or performing its obligations or statutory duties; and

27.1.2 the availability to the Lead Authority on reasonable notice all such data, materials and documents acquired or brought into existence by third parties as may reasonably be required for the purposes of the Project and which might reasonably be required by the Councils for the purposes of exercising their rights or performing its obligations or statutory duties.

27.2 Contractor Licence

The Contractor:

27.2.1 hereby grants to the Councils an irrevocable, transferable, non‑exclusive royalty free licences (carrying the right to grant sub‑licences) to use all and any Project IPR and

27.2.2 where any Project IPR are vested in any third party, shall procure the grant of a like licence to that referred to in Clause 27.2.1
27.3 Execute and Deliver Documents

Each Party undertakes at the request of the other to execute and deliver unconditionally all documents and to do all acts which may be necessary to bring into effect the provisions of this Clause 27.

28. REGULAR MEETINGS OF THE COUNCILS AND CONTRACTOR
28.1 The Contractor shall ensure that appropriate members of Staff attend those meetings as set out in Schedule 1 (Output Specification) and Schedule 8 (Contract Partnership Board) and/or agreed as part of the Service Delivery Plan (the “Contract Meetings”), together with such other meetings (including meetings of the Councils’ Executive, Scrutiny Committees, tenants forums and other relevant local community forums) as are reasonably required by the Supervising Officer in relation to the performance by the Contractor, its employees or its sub‑contractors of their respective obligations in respect of the Project.

28.2 Should the most appropriate member of the Staff be unable to attend the meeting, then a suitable replacement shall be fully briefed and shall attend on his behalf or the meeting shall be rearranged.

28.3 If requested, the Contractor shall nominate a suitable representative to attend meetings of the relevant Council or any committee thereof to report to members of the relevant Council concerning the Project.

28.4 The Contractor shall ensure that minutes of all such meetings as set out in Schedule 1 (Output Specification) and Schedule 7 (Contract Partnership Board) and/or agreed as part of the relevant Service Delivery Plan are sent to the Supervising Officer no later than 10 Business Days after the Day on which such meetings took place.

28.5 The cost of attending the Contract Meetings and ensuring the minutes are sent to the Supervising Officer pursuant to Clause 28.4 shall be met by the Contractor.
29. CONTRACTOR’S RECORDS
29.1 The Contractor shall at all times:

29.1.1 maintain a full record of particulars of the Income and Operating Costs of performing the Services, including those relating to the design, construction, maintenance, operation and finance (including details of any commitments made by the Contractor for future expenditure and details of any funds held by the Contractor) (the Open Book Account);

29.1.2 when requested by the Lead Authority, provide a summary of any of the costs referred to in Clause 29.1.1 including details of any funds held by the Contractor specifically to cover such costs, in such form and detail as the Lead Authority may reasonably require to enable the relevant Council to monitor the performance by the Contractor of its obligations under this Agreement;
29.1.3 provide such facilities as the Lead Authority may reasonably require for its representatives to visit any place where the records are held and examine the records maintained under this Clause 29 (Contractor’s Records); and

29.1.4 provide to the Lead Authority copies of its annual report and accounts within 30 days of publication;
29.2 Compliance with the above Clause 29.1 shall require the Contractor to keep books of account in accordance with best accountancy practice with respect to this Agreement showing in detail:

29.2.1 administrative overheads;

29.2.2 payments made to Sub‑Contractors;

29.2.3 capital expenditure and revenue expenditure;

29.2.4 any balances in any account or fund held for the purpose of servicing any debts relating to the Project;
29.2.5 such other items as the Lead Authority may reasonably require to conduct cost audits for verification of cost expenditure or estimated expenditure for the purpose of Clause 14 (Changes to the Services) and Clause 15.1 (Qualifying Change in Law),
and the Contractor shall have the books of account evidencing the items listed in Clauses 29.2.1 to 29.2.5 available for inspection by the Lead Authority (and any experts) upon reasonable notice, and shall present a report of these to the Lead Authority as and when requested.

29.3 The Contractor shall maintain or procure that the following are maintained:

29.3.1 a full record of all incidents relating to health, safety and security which occur during the term of this Agreement; and

29.3.2 full records of all maintenance procedures carried out during the term of this Agreement,

and the Contractor keep the items referred to in Clauses 29.3.1 and 29.3.2 for 7 years and shall make them available for inspection by the Lead Authority upon reasonable notice, and shall present a report of them to the Lead Authority as and when requested.

29.4 The Contractor shall permit records referred to in this Clause 29 (Contractor’s Records) and Clause 30 (Open Book Accounting) to be examined and copied by any auditor of any of the Councils and other representatives of the Councils, and by the Audit Commission and its representatives.

29.5 The records referred to in this Clause 29 (Contractor’s Records) shall be retained for a period of at least 7 Years after the Contractor's obligations under this Agreement have come to an end.
29.6 Upon termination of this Agreement, and in the event that the Councils wish to enter into another contract for the operation and management of the Project or any part of it the Contractor shall comply with all reasonable requests of the Lead Authority to provide information relating to the Contractor’s costs of operating and maintaining the Project.

29.7 All information referred to in this Clause 29 (Contractor’s Records) is subject to the obligations set out in Clause 52 (Freedom of Information and Confidentiality).

30. Open Book Accounting

30.1 Payments made to the Lead Authority under this Agreement shall appear as Income on a separate profit and loss account (“the Open Book Account”) which shall be established and maintained by the Contractor under this Agreement.

30.2 The contents of the Open Book Account shall be agreed between the Parties prior to the Commencement Date and shall contain details of the Contractor’s Operating Expenditure and Income estimated as arising annually during the Contract Term.

30.3 The Open Book Account shall be prepared in accordance with the Generally Accepted Accounting Principles.
30.4 The Contractor shall separately identify in the Open Book Account:

30.4.1 payments made by the Council under Clause 18 (Report and Invoicing);

30.4.2 income arising from amendments to the Specification as evidenced by agreement under Clause 14 (Changes to the Services); and 

30.4.3 any other Income derived from the Services.

30.5 The Contractor shall provide to the Supervising Officer reasonable access to both its financial system and records and shall provide such additional information as the Supervising Officer may reasonably require in order that the officers concerned may verify the completeness, accuracy and validity of transactions recorded in the Open Book Account and the Reconciliation Statement.

30.6 The Contractor shall supply to the Supervising Officer details of actual Operating Expenditure and Income under the Open Book Account on a quarterly basis. 

30.7 The Contractor shall submit to the Supervising Officer a Reconciliation Statement (accompanied by a certificate as to its accuracy) once per Contract Year within 20 Business Days following the end of each Contract Year.

30.8 Within 20 Business Days of the receipt by the Supervising Officer of the Reconciliation Statement the Supervising Officer shall notify the Contractor whether or not it accepts the Reconciliation Statement as an accurate statement of the Open Book Account as certified by the Contractor. If the Supervising Officer disputes any items or makes a request for further information under the provisions of Clause 30 it shall provide the Contractor with details within those 20 Business Days otherwise the Reconciliation Statement shall be deemed to be accepted by the Parties.

30.9 If the Parties cannot agree the content of the Open Book Account or the Reconciliation Statement then the dispute shall be determined in accordance with Clause 54.
31. ENVIRONMENTAL PROTECTION
31.1 Without prejudice to its obligations to comply with all applicable Legislation, the Contractor shall at all times comply with its duty of care under Section 31 and 34 of the EPA.

31.2 The Contractor shall take all and any steps as are necessary to ensure that the impact of the operation of the Contractor upon the Environment in pursuance of its obligations under this Agreement is adequately and sufficiently assessed, controlled, monitored, mitigated and remediated as required by all appropriate enforcement agencies, Legislation and Good Industry Practice.

31.3 The Contractor shall promptly notify the Lead Authority of all circumstances which shall or might reasonably be regarded as a breach of this Clause 31 (Environmental Protection) and shall act at all times in good faith in respect of this Clause 31 (Environmental Protection).
32. DATA PROTECTION
32.1 With respect to the Parties' rights and obligations under this Agreement, the Parties acknowledge that the Councils are Data Controllers and that the Contractor is a Data Processor.

32.2 The Contractor shall notify the Councils immediately if it considers that any of the Councils instructions infringe the Data Protection Legislation.

32.3 The Contractor shall:

32.3.1 Process the Personal Data only in accordance with the documented instructions of the Councils and only to the extent that is necessary for the provision of the Services or as is required by law or any regulatory body;

32.3.2 not engage a sub-processor to undertake any processing of any Personal Data without the prior written authorisation of the Councils. Where such authorisation is granted by the Councils (at its sole discretion), the Contractor shall ensure that it enters into a contract with that sub-processor on the same or equivalent terms as are set out in this clause;

32.3.3 ensure that persons authorised to process the Personal Data are aware of and comply with the Contractor’s duties under this clause;

32.3.4 ensure that persons authorised to process the Personal Data have committed themselves to confidentiality or are under an appropriate statutory obligation of confidentiality;

32.3.5 ensure that none of the Contractor’s employees publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by the Councils;

32.3.6 ensure that persons authorised to process the Personal Data have been trained in the use, care, protection and handling of Personal Data;

32.3.7 not transfer any Personal Data to any country or territory outside the United Kingdom without the prior written consent of the Councils;

32.3.8 at the written direction of the Councils, delete or return all the Personal Data to the Councils after the end of the provision of Services, and delete existing copies, unless the Contractor has a statutory duty to retain that Personal Data.  If the Contractor believes that it does have such a statutory duty, this should be notified to the Councils in writing at least three (3) months prior to the expiry or termination (whichever is earlier) of this Agreement; 

32.3.9 assist the Councils by implementing appropriate technical and organisational measures, insofar as this is possible, for the fulfilment of the Councils obligation to respond to Data Subject Access Requests, as well as providing all assistance and cooperation as the Councils may require to investigate or deal with any such Data Subject Access Requests;

32.3.10 ensure that at all times it has in place appropriate technical and organisational measures to guard against unauthorised or unlawful processing of the Personal Data and/or accidental loss, destruction or damage to the Personal Data;

32.3.11 insofar as this is possible given the nature of processing and the information available to the Contractor, assist the Councils in ensuring compliance with its obligations pursuant to the Data Protection Legislation;

32.3.12 notify the Councils of any actual or potential  Data Security Breach within 24 hours of its occurrence (or, in the case of a potential breach, the Contractor becoming aware of such breach), along with all supporting facts and information sufficient to allow the Councils to make any required report(s) to any relevant Data Subjects, the Information Commissioner or other regulatory or governmental body or bodies to which it is subject;

32.3.13 notify the Councils immediately if it receives:

(a) a request from a Data Subject to have access to that person’s Personal Data;

(b) a request to rectify, block or erase Personal Data;

(c) any communication from the Information Commissioner or any other regulatory authority;

(d) a request from any third party for disclosure of Personal Data where compliance with such request is required or purported to be required by law; or

(e) a complaint or request relating to the Councils in connection with obligations under the Data Protection Legislation;

32.3.14 provide the Councils with full cooperation and assistance in relation to any complaint or request made, including by:

(a) providing the Councils with full details of the complaint or request;

(b) complying with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation and in accordance Personal Data processed under this Agreement

(c) with the Councils’ instructions;

(d) providing the Councils with any Personal Data it holds in relation to a Data Subject (within the timescales required by the Councils); and

(e) providing the Councils with information requested by the Councils;

32.3.15 make available to the Councils, at reasonable intervals and within twenty one (21) days following a request for such, all information necessary to demonstrate compliance with the obligations laid down in the Data Protection Legislation and allow for and contribute to audits, including inspections, conducted by the Councils or another auditor mandated by the Councils.

32.4 The Contractor shall indemnify and keep indemnified the Councils against all demands, actions, proceedings, claims, damages, liabilities, costs and expenses (including reasonable legal costs) incurred by it in respect of any breach of this clause 32 by the Contractor and/or any act or omission of any Sub-Contractor or sub-processor appointed by the Contractor.

32.5 The Contractor shall comply at all times with the Data Protection Legislation and shall not perform its obligations under this Agreement in such a way as to cause the Councils to breach any of its applicable obligations under the Data Protection Legislation.

33. COUNCIL STEP‑IN
33.1 Council Step‑in
33.1.1 If any of the Councils reasonably believes that it needs to take action in connection with all or any part of the Services:

(a) because a serious risk exists to the health or safety of persons or property or to the Environment; and/or
(b) to discharge a statutory duty,
then the relevant Council shall be entitled to take action in accordance with Clause 33.1.2 to 33.1.5.

33.1.2 If Clause 33.1.1 applies and the relevant Council (or Councils) wish to take action, the Supervising Officer shall notify the Contractor in writing of the following:

(a) the action the Council(s) wishes to take;

(b) the reason for such action;

(c) the date it wishes to commence such action;

(d) the time period which it believes will be necessary for such action; and

(e) to the extent practicable, the effect on the Contractor and its obligation to provide the Collection Services or Street Cleansing during the period such action is being taken.

33.1.3 Following service of such notice, the relevant Council(s) shall take such action as notified under Clause 33.1.2 and any consequential additional action as it reasonably believes is necessary for the purpose specified in Clause 33.1.1 (together the “Required Action”) and the Contractor shall give all reasonable assistance to the relevant Council while it is taking the Required Action.

33.1.4 Step in without Contractor Breach

If the Contractor is not in breach of its obligations under this Agreement, then for so long as and to the extent that the Required Action is taken, and this prevents the Contractor from providing any part of the Services:

(a) the Contractor shall be relieved from its obligations to provide such part of the Services;
(b) in respect of the period in which the relevant Council is taking the Required Action, such Council shall act in accordance with Good Industry Practice; and

(c) in respect of the period in which the relevant Council is taking the Required Action and provided that the Contractor provides such Council with reasonable assistance (such assistance to be at the expense of the relevant Council to the extent incremental costs are incurred) the Monthly Charge due from the Councils to the Contractor in respect of the relevant Services affected by the Required Action shall equal the amount the Contractor would have received in respect of such Services had the Councils not taken the Required Action as such Monthly Charge is determined in accordance with Schedule 3 (Payment Mechanism) provided that where such amount is not agreed within 10 Days of receipt by the Contractor of the notice served by the relevant Council in accordance with Clause 33.1.2, either one may refer (without prejudice to the Councils’ right to step-in and carry out the Required Action) the matter for dispute resolution in accordance with Clause 54 (Dispute Resolution) and during the period until the Monthly Charge due from the Councils to the Contractor pursuant to this Clause (c) in accordance with Schedule 3 (Payment Mechanism) has been agreed or determined, the Lead Authority shall pay the amount of the Monthly Charge (on a pro rata basis for the period between the date on which the Required Action commences and the date on which the Monthly Charge in accordance with Schedule 3  (Payment Mechanism) is agreed or determined) which was paid in the relevant Contract Month prior to the Month in which the relevant Council has taken the Required Action and upon agreement or determination of the Monthly Charge in accordance with Schedule 3 (Payment Mechanism), any overpayment or underpayment shall be payable to or from the Contractor (as the case may be) and taken into account in the next succeeding payment of the Monthly Charge or if none, shall be paid in accordance with Clauses 18.9.
33.1.5 Step‑in on Contractor Breach

If the Required Action is taken as a result of a breach of the obligations of the Contractor under this Agreement, then for so long as and to the extent that the Required Action is taken, and this prevents the Contractor from providing any part of the Services:

(a) the Contractor shall be relieved of its obligations to provide such part of the Services;

(b) in respect of the period in which the relevant Council is taking the Required Action:
(i) the Monthly Charge due from the Councils to the Contractor in respect of the Services affected by the Required Action shall equal the amount the Contractor would have received in respect of such Services had the relevant Council not taken the Required Action as such Monthly Charge is determined in accordance with Schedule 3 (Payment Mechanism) which shall be agreed by the Parties provided that where such amount is not agreed within 10 Days of receipt by the Contractor of the notice served by the relevant Council in accordance with Clause 33.1.2, either one may refer (without prejudice to the Councils’ right to step-in and carry out the Required Action) the matter for dispute resolution in accordance with Clause 54 (Dispute Resolution) and during the period until the Monthly Charge due from the Councils to the Contractor pursuant to this Clause (b)
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 \* MERGEFORMAT (i) in accordance with Schedule 3 (Payment Mechanism) has been agreed or determined, the Lead Authority shall pay the amount of the Monthly Charge (on a pro rata basis for the period between the date on which the Required Action commences and the date on which the Monthly Charge in accordance with Schedule 3 (Payment Mechanism) is agreed or determined) which was paid in the relevant Contract Month prior to the Month in which the relevant Council has taken the Required Action and upon agreement or determination of the Monthly Charge in accordance with Schedule 3 (Payment Mechanism), any overpayment or underpayment shall be payable to or from the Contractor (as the case may be) and taken into account in the next succeeding payment of the Monthly Charge or if none, shall be paid in accordance with Clauses 18.9, less
(ii) an amount equal to all the relevant Council’s costs of operation in taking the Required Action.  
33.2 Rights of Access

33.2.1 The Lead Authority or a representative of the Lead Authority may enter upon any property used by the Contractor to perform the Services, to inspect the construction, operation and maintenance of the Equipment, Shared Equipment and to monitor compliance by the Contractor with its obligations.

33.2.2 The Lead Authority or a representative of the Lead Authority may at all times enter upon any property used by the Contractor as training or workshop facilities and places where work is being prepared or materials being obtained for the Project.

33.2.3 The Contractor shall procure satisfactory facilities are made available to the Lead Authority and any representatives of the Lead Authority and that reasonable assistance is given for the purposes of Clauses 33.2.1 and 33.2.2, subject to the Contractor’s operational requirements not being adversely affected and to reimbursement of any reasonable costs or expenses of the Contractor.

33.2.4 If the Lead Authority is or becomes aware of a breach by the Contractor of its obligations under Clause 12 (Maintenance) then the Lead Authority may exercise its right of access and remedy such breach and shall be entitled to recover any costs or expenses incurred from the Contractor as a debt.

33.2.5 The Lead Authority and its representatives shall at all times comply with any health and safety requirements when exercising its rights under this Clause 33.2.

33.2.6 If the Lead Authority or its representative causes material damage to any facility in exercising any right under this Clause 33.2, then the Councils shall be liable to the Contractor for the reasonable costs directly caused by such damage.

PART VI – EMPLOYEES AND FAIR EMPLOYMENT
34. TUPE AND PENSIONS
34.1.1 The Councils and Contractor agree that the Transfer Regulations shall, subject to the remaining provisions of this Agreement apply to the transfer to the Contractor of responsibility for provision of the Services on the Transfer Date in accordance with this Agreement and that a Relevant Transfer to the Contractor will take place on the relevant Transfer Date.  In the event that the Transfer Regulations shall not apply to the transfer to the Contractor of the Services on the Transfer Date, then the parties agree that they will treat the Transfer Regulations as applying and shall comply with all relevant obligations that would otherwise be applicable under the Transfer Regulations had there been a transfer pursuant to such regulations.

34.1.2 As a consequence of Clause 34.1.1, and in accordance with the Transfer Regulations, the contracts of employment of all Council Employees shall (subject to Regulation 4(7) and 4(9) of the Transfer Regulations) have effect after the Transfer Date as if originally made between those employees and the Contractor except insofar as such contracts relate to those parts of an occupational pension scheme relating to old age, invalidity and survivors benefits.
34.1.3 The Councils shall comply with their obligations under the Transfer Regulations in respect of Council Employees and the Contractor shall comply with its obligations under the Transfer Regulations (including without limitation the obligations under Regulation 13(4) of the Transfer Regulations) and each of the Councils and the Contractor shall indemnify the other against any Losses properly sustained as a result of any breach of this Clause 34.1.3 by the party in default.

34.1.4 The Contractor shall recognise the Trade Unions representing Transferring Employees on and after the Transfer Date as they were recognised by the Councils and/or the Existing Contractors before the Transfer Date.
34.1.5 Existing Contractors and Sub-Contractors

(a) The Councils and the Contractor agree that the termination of the contracts with the Existing Contractors will constitute a Relevant Transfer for the purposes of the Transfer Regulations from the Existing Contractors to the Contractor and in accordance with the Transfer Regulations, the contracts of employment of all Existing Contractors Employees shall (subject to Regulation 4(7) and 4(9) of the Transfer Regulations) have effect except insofar as such contracts relate to those parts of an occupational pension scheme relating to old age, invalidity or survivors benefits after the Transfer Date as if originally made between those employees and the Contractor.

(b) The Contractor agrees to comply with its obligations under the Transfer Regulations in respect of Existing Contractors Employees who transfer to the Contractor pursuant to the Transfer Regulations (including without limitation its obligations under Regulation 13 (4) of the Transfer Regulations) and the Contractor shall indemnify the Councils and the Existing Contractors against any Losses properly sustained as a result of any breach of such obligations.

(c) The Contractor agrees that it will not engage any Sub-Contractor to perform any part of the Services which will employ or engage Transferring Employees without the prior written approval of the Lead Authority.

(d) In the event that the Lead Authority consents to the use by the Contractor of a Sub-Contractor pursuant to Clause (c) then the Contractor will be responsible for all acts or omissions of the Sub-Contractor insofar as it affects any Council Employees and all references to the Contractor in Clause 34 (TUPE and Pensions) shall be read equally to refer to the Sub-Contractor save for Clause 34.1.6 and Clause 34.2, which Clause shall only apply to persons employed by the Contractor.
(e) The Contractor agrees that it will not transfer the employment of any Transferring Employee to another employer or re-deploy such an employee, from the Services and/or to a Sub-Contractor on either a temporary or permanent basis without the prior written consent of the Transferring Employee.
(f) The Councils and the Contractor agree that where the identity of a Sub-Contractor who employs any Transferring Employees changes pursuant to this Agreement then the change in the identity of such Sub-Contractor shall constitute a Relevant Transfer.  On the occasion of each Relevant Transfer the Contractor shall procure that the new Sub-Contractor of the relevant service will comply with all of its obligations under the Transfer Regulations in respect of any relevant employees.
(g) The Contractor shall promptly upon request by the Lead Authority provide to the Councils details of any measures which it or any new Sub-Contractor envisages it or they will take in relation to any Transferring Employees (and in the case of the Contractor any New Employees) who are or who will be the subject of a Relevant Transfer.
34.1.6 Provision of Details

(a) The Councils have supplied to the Contractor the information, as at the date of this Agreement, which is contained in Schedule 9 (Employment Matters) regarding the number, age, sex, length of service (including any service, job title, grade and terms and conditions of employment and benefits which will have effect after the Transfer Date pursuant to the Transfer Regulations, affecting each Council Employee and each Council warrants to the Contractor the accuracy or completeness of this information insofar as it relates to Council Employees (of that Council).
(b) The Lead Authority shall supply to the Contractor an update of the information in the First Employee List relating to Council Employees ten (10) Business Days before the Transfer Date and shall make reasonable endeavours to procure that the Existing Contractors supply the same information relating to Existing Contractors Employees.  The Lead Authority shall also supply to the Contractor within ten (10) Business Days after the Transfer Date information, which was correct as at the Transfer Date, in respect of the Council Employees on all the same matters as should be provided in the First Employee List and shall make reasonable endeavours to procure that the Existing Contractors supply the same information relating to Existing Contractors Employees.  This list is the “Final Employee List”.  Each Council warrants to the Contractor the accuracy or completeness of all information contained in the Final Employee List relating to Council Employees (of that Council).
(c) If at any time (including, for the avoidance of doubt, after the submission of the Final Employee List) there are more Transferring Employees than shown on the Final Employee List then:

(i) the parties shall discuss the implications for the provision of Services; and
(ii) the Contractor shall take all reasonable steps to mitigate any additional costs and any adjustment to the Monthly Charge shall be calculated as if it had done so.

(d) If at any time there is a discrepancy between the Priced Employee Information and the Actual Employee Information which results in a reduction in the Contractor's anticipated costs of providing the Services:

(i) the Councils shall be entitled to a corresponding reduction in the Monthly Charge; and

(ii) the Contractor shall make available on an open book basis such information or documentation as may be necessary and shall otherwise co-operate with the Councils in calculating such reduction to the Monthly Charge.

34.2 Council TUPE Indemnities

34.2.1 The Councils shall indemnify and keep indemnified the Contractor against claims against the Contractor in respect of all liabilities for emoluments and all other contractual, statutory or other payments due to any Council Employee in respect of his or her employment by any of the Councils which relate to any period of employment prior to the Transfer Date and against all income tax, accrued holiday pay and pension and National Insurance contributions payable thereon.

34.2.2 The Councils shall be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Council Employees, including without limitation all wages, holiday pay, bonuses, commission, payments of PAYE, national insurance contributions, pension contributions and otherwise, in relation to the period up to the Transfer Date.
34.2.3 The Councils shall indemnify and keep indemnified in full the Contractor against all Losses sustained by the Contractor in consequence of any liability which transfers to the Contractor in accordance with the Transfer Regulations in relation to any Council Employee in respect of his or her employment or its termination by the relevant Council which arises as a result of any act or omission by such Council occurring before the Transfer Date save where such liability is caused by an act or omission of the Contractor.
34.3 Contractor TUPE Indemnities

34.3.1 The Contractor shall indemnify and keep indemnified in full the Councils and Existing Contractors against:

(a) claims against the Councils or the Existing Contractors in respect of all liabilities for emoluments and all other contractual or statutory payments due to any Transferring Employee from the Contractor who is or has been employed or engaged by the Contractor in connection with the provision of any of the Services which relate to any period of employment or engagement with the Contractor on or after the Transfer Date but prior to the Return Date and all income tax, accrued holiday pay and pension and National Insurance contributions payable thereon;

(b) all Losses sustained by the Councils or the Existing Contractors incurred as a consequence of any claim by the Transferring Employees and any person who is or has been employed or engaged by the Contractor in connection with the provision of any of the Services which arises as a result of any act or omission of the Contractor occurring on or after the Transfer Date;

(c) all Losses arising out of any claim by the Contractor or any sub contractor against the Councils or the Existing Contractors pursuant to Regulation 12 of the Transfer Regulations;

(d) all Losses arising out of any claim arising after the Transfer Date against the Councils or the Existing Contractors by any Transferring Employee that the measures and working conditions proposed by the Contractor or any sub contractor are to the detriment of those employees (including for the avoidance of doubt any claim for constructive dismissal, or a claim pursuant to Regulation 4(9) of the Transfer Regulations).
34.3.2 The Contractor shall be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees and any other person who are or will be employed or engaged by the Contractor in connection with the provision of any of the Services, including without limitation all wages, holiday pay, payment of PAYE, National Insurance contributions, pension contributions and otherwise from and including the Transfer Date.

34.4 Pensions

34.4.1 Contractor to Become an Admission Body

Where the Contractor or a Sub-Contractor employs any Eligible Employees from the Transfer Date and wishes to offer those Eligible Employees membership of the LGPS, the Contractor shall procure that it and/or each relevant Sub-Contractor shall subject to the provisions of the LGPS Regulations become an Admission Body.  The Contractor shall on or before the Commencment Date execute and procure that each relevant Sub-Contractor executes an Admission Agreement which will have effect from and including the Transfer Date.

34.4.2 Admission Agreement

The Councils shall on or before the Commencement Date execute the Admission Agreement and shall use its reasonable endeavours to procure that the Pensions Authority executes such Admission Agreement on or before the Commencement Date.

34.4.3 Indemnity for a Breach of the Admission Agreement

Without prejudice to the generality of this Clause 34.4 (Pensions), the Contractor hereby indemnifies the Councils and/or any New Contractor and, in each case, their Sub-Contractors from and against all Losses  suffered or incurred by it or them which arise from any breach by the Contractor or any Sub-Contractor of the terms of the Admission Agreement to the extent that such liability arises after execution of and before or as a result of the termination or expiry of this Agreement.

34.4.4 Indemnity or Bond

Without prejudice to the generality of the requirements of this Clause 34.4 (Pensions), the Contractor shall procure that it and each relevant Sub-Contractor shall as soon as reasonably practicable obtain any indemnity or bond required in accordance with the Admission Agreement and which indemnity or bond shall be in a form agreed by the parties to the Admission Agreement and annexed at Part 2 of Schedule 11 (Pension Documents) of this Agreement 
34.4.5 Rights of Set Off

The Councils shall have a right to set off against any payments due to the Contractor under this Agreement an amount equal to any overdue employer and employee contributions and other payments (and interest payable under the Regulations) due from the Contractor or from any relevant Sub-Contractor (as applicable) under the Admission Agreement.

34.4.6 Contractor Ceases to be an Admission Body

If the Contractor employs any Eligible Employees from a Transfer Date and:

(a) the Contractor does not wish to offer those Eligible Employees membership of  the LGPS; or

(b) the Councils and the Contractor are all of the opinion that it is not possible to operate the provisions of Clauses 34.4.1 (Contractor to Become an Admission Body) to 34.4.5 (Right of Set Off) inclusive; or

(c) if for any reason after the Transfer Date the Contractor ceases to be an Admission Body other than on the date of termination or expiry of this Agreement or because it ceases to employ any Eligible Employees,

then the provisions of Clauses 34.4.1 (Contractor to Become an Admission Body) to 34.4.5 (Right of Set Off) inclusive shall not apply (without prejudice to any rights of the Councils under those Clauses) and the provisions of Clause 34.4.7 (Contractor Scheme) shall apply.

34.4.7 Contractor Scheme

Where this Clause 34.4.7 applies pursuant to Clause 34.4.6, the following shall apply:

(a) The Contractor shall not later than the Transfer Date or the Cessation Date (as the case may be) nominate to the Councils in writing the occupational pension scheme or schemes which it proposes shall be “the Contractor Scheme” for the purposes of this Clause 34.4.7 (Contractor Scheme). Such pension scheme or schemes must be:

(i) established within three (3) months of the Transfer Date or the Cessation Date (as the case may be) and maintained throughout the remainder of the Contract Period;

(ii) reasonably acceptable to the Councils (such acceptance not to be unreasonably withheld or delayed);

(iii) registered under section 153 of the Finance Act 2004;  and

(iv) certified by the Government Actuary's Department or an actuary nominated by the Councils in accordance with relevant guidance produced by the Government Actuary's Department as providing benefits which are broadly comparable to those provided by the LGPS;

(b) The Contractor undertakes to the Councils (for the benefit of the Councils itself and for the Councils as agent and trustee for the benefit of the Eligible Employees) that it shall procure that:

(i) the Eligible Employees shall by three (3) months before the Transfer Date or the Cessation Date (as the case may be) be offered membership of the Contractor Scheme with effect from and including the Transfer Date or Cessation Date (as the case may be);

(ii) the Contractor Scheme shall provide benefits in respect of the Eligible Employees' periods of service on and after the Transfer Date or the Cessation Date (as the case may be) which the Government Actuary’s Department or an actuary nominated by the Councils in accordance with relevant guidance produced by the Government Actuary's Department shall certify to be broadly comparable to the benefits which the Eligible Employees would have been entitled to under the LGPS had they continued in membership of the LGPS;

(iii) if the Contractor Scheme is terminated, a replacement pension scheme shall be provided with immediate effect for those Eligible Employees who are still employed by the Contractor. The replacement scheme must comply with this Clause 34.4.7 (Contractor Scheme) as if it were the Contractor Scheme;

(iv) before the Transfer Date or the Cessation Date (as the case may be) the trustees of the Contractor Scheme shall undertake in writing to the Councils and to the Pensions Authority that they shall comply with the provisions of Clauses 34.4.7 (Contractor Scheme) and 34.4.9 (Undertaking from the Contractor) and the Bulk Transfer Terms in Schedule 12 (Pensions Documents); and

(v) where the Contractor Scheme has not been established at the Transfer Date or the Cessation Date (as the case may be), the Eligible Employees shall be provided with benefits in respect of death-in-service which are no less favourable than the death-in-service benefits provided by the LGPS immediately before the Transfer Date or the Cessation Date (as the case my be). Such benefits will continue to be provided until death-in-service benefits are provided by the Contractor Scheme.

(c) The Bulk Transfer Terms at Schedule 12 (Pensions Documents) shall apply in relation to the terms for bulk transfers from the LGPS to the Contractor's Scheme following the Transfer Date or the Cessation Date (as the case may be) and any subsequent bulk transfers on termination or expiry of this Agreement.

34.4.8 Pensions Provision for Existing Contractors Employees 
The Contractor shall procure that with effect from the Transfer Date it and each relevant Sub-Contractor shall procure that:
(a) any Transferring Original Employees whose contract of employment becomes in relation to what is done for the purposes of this Agreement, a contract of employment with the Contractor, will be provided with pension benefits which are in accordance with the Best Value Authorities Staff Transfer (Pensions) Direction 2007; and

(b) any Existing Contractors Employees who are not Transferring Original Employees  whose contract of employment becomes in relation to what is done for the purposes of this Agreement, a contract of employment with the Contractor, will be provided with pension benefits which are in accordance with sections 257 and 258 of the Pensions Act 2004 and the Transfer of Employment (Pension Protection) Regulations 2005; and

(c) The Contractor hereby indemnifies and shall procure that any relevant Sub-Contractor indemnifies the Councils and/or any successor provider of services the same as or similar to the Services from and against all Losses  suffered or incurred by it or them which arise from successful claims by Existing Contractors Employees and/or any Council Employees who are not Eligible Employees or by any trade unions, elected employee representatives or staff associations in respect of all or any such Existing Contractors Employees and/or any Council Employees who are not Eligible Employees which relate to any failure of the Contractor to offer access to pension arrangements in accordance with the provisions of this Clause 34.4.8 (Pension Provision for Existing Contractors Employees).

34.4.9 Undertaking from the Contractor

The Contractor undertakes to the Councils (for the benefit of the Councils themselves and for the Council as agent and trustee for the benefit of the Eligible Employees) that:

(a) all information which the Councils or the Pensions Authority or their respective professional advisers may reasonably request from the Contractor for the administration of the LGPS or concerning any other matters raised in Clause 34.4.7 (Contractor Scheme) and 34.4.9 (Undertaking from the Contractor) or Schedule 12 (Pensions Documents) shall be supplied to them as expeditiously as possible;

(b) it shall not without the consent in writing of the Councils (which shall only be given subject to the payment by the Contractor of such reasonable costs as the Councils or the Pensions Authority may require) consent to instigate, encourage or assist any event which could impose on the LGPS or on the Councils a cost in respect of any Eligible Employee greater than the cost which would have been payable in respect of that Eligible Employee had that consent, instigation, encouragement or assistance not been given;

(c) until the Transfer Date, it shall not issue any announcements (whether in writing or not) to the Eligible Employees concerning the matters stated in Clauses 34.4.1 (Contractor to Become an Admission Body) to 34.4.6 (Contractor Ceases to be an Admission Body) inclusive without the consent in writing of the Lead Authority and the Pensions Authority (not to be unreasonably withheld or delayed);

(d) it shall not take or omit to take any action which would materially affect the benefits under the LGPS or under the Contractor Scheme of any Eligible Employees who are or will be employed wholly or partially in connection with the Services without the prior written agreement of the Councils (not to be unreasonably withheld or delayed) provided that the Contractor will be so entitled without the requirement of consent to give effect to any pre-existing contractual obligations to any Eligible Employees; and
(e) it shall offer any of its Eligible Employees who cease to be engaged in the provision of the Services and thereby cease to be eligible for membership of the LGPS membership of the Contractor Scheme as soon as reasonably practicable after ceasing to be so engaged unless such Eligible Employees voluntarily cease to be engaged in the provision of the Services.
34.4.10 Discretionary Benefits
(a) Where the Contractor or a Sub-Contractor is an Admission Body, the Contractor shall and/or shall procure that any relevant Sub-Contractor shall award benefits (where permitted) to the Eligible Employees under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Councils.

(b) Where the award of benefits in Clause (a) is not permitted under the Compensation Regulations and/or the LGPS or the Contractor and/or a Sub-Contractor is not an Admission Body, the Contractor shall and/or shall procure that any Sub-Contractor shall award benefits to the Eligible Employees which are no less favourable than the benefits the Eligible Employees would have received under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Councils.
(c) Under Clauses (a) and (b), where such benefits are of a discretionary nature, they shall be awarded on the basis of the Councils’ written policy in relation to such benefits at the time of the Transfer Date (which the Councils shall provide upon request).  Where the payment of such benefits is not, for whatever reason, possible, the Contractor shall and/or shall procure that any relevant Sub-Contractor shall compensate the Eligible Employees in a manner which is broadly comparable or equivalent in cash terms.
34.4.11 Claims from Eligible Employees or Trade Unions

The Contractor hereby indemnifies and shall procure that any relevant Sub-Contractor indemnifies the Councils and/or any successor provider of services the same as or similar to the Services from and against all Losses suffered or incurred by it or them which arise from claims by Eligible Employees or by any trade unions, elected employee representatives or staff associations in respect of all or any such Eligible Employees which losses:

(a) relate to pension rights in respect of periods of employment on and after the Transfer Date until the date of termination or expiry of this Agreement; or

(b) arise out of the failure of the Contractor and/or any relevant Sub-Contractor to comply with the provisions of this Clause 34.4 (Pensions) before the date of termination or expiry of this Agreement.
34.4.12 Liability for Costs

The costs of the Pensions Authority necessarily and reasonably incurred in connection with the Admission Agreement shall be borne by the Contractor.

34.4.13 Transfer to another Employer

Save on expiry or termination of this Agreement, if the employment of any Eligible Employee transfers to another employer (by way of a transfer under TUPE) the Contractor shall and shall procure that any relevant Sub-Contractor shall:

(a) consult with and inform those Eligible Employees of the pension provisions relating to that transfer; and

(b) procure that the employer to which the Eligible Employees are transferred (the “New Employer”) complies with the provisions of this Clause 34.4 (Pensions) provided that references to the “Sub-Contractor” will become references to the New Employer, references to “Transfer Date” will become references to the date of the transfer to the New Employer and references to “Eligible Employees” will become references to the Eligible Employees so transferred to the New Employer.

34.4.14 Pension Issues on Expiry or Termination

The Contractor shall:

(a) maintain such documents and information as will be reasonably required to manage the pension aspects of any onward transfer of any person engaged or employed by the Contractor in the provision of the Services on the expiry or termination of this Agreement (including without limitation identification of the Eligible Employees);

(b) promptly provide to the Councils such documents and information mentioned in Clause (a) which the Councils may reasonably request in advance of the expiry or termination of this Agreement; and

34.4.15 fully co-operate (and procure that the trustees of the Contractor's Scheme shall fully co-operate) with the reasonable requests of the Councils relating to any administrative tasks necessary to deal with the pension aspects of any onward transfer of any person engaged or employed by the Contractor in the provision of the Services on the expiry or termination of this Agreement.

34.5 Legislative Change

The Contractor shall not be entitled to any increase in the Monthly Charge (whether under Clause 15.1 (Qualifying Change in Law) or otherwise):

34.5.1 as a result of the coming into effect of any provision or obligation or any liability arising in relation to pensions automatic enrolment regime under the  Pensions Act 2008 and the Pensions Act 2011 

34.5.2 any other change in Legislation requiring the Contractor to provide any employee with any particular level or type of pension provision. 

34.6 Exit Provisions

34.6.1 The provisions of this Clause 34.6 shall apply on the termination or expiry of this Agreement. The Contractor and Councils agree that it is their intention that the Transfer Regulations will apply on the termination or expiry of this Agreement but the position shall be determined in accordance with Legislation at the termination or expiry of this Agreement and the following provisions are without prejudice to such determination.  

34.6.2 During the final 12 Months of the Contract Period (where this expires by effluxion of time) or during the period of any notice of termination of this Agreement or of any of the Services, the Contractor shall co‑operate fully with the transfer of responsibility for the Services (or any of the Services) to the Incoming Contractor, and for the purposes of this Clause 34.6.2 the meaning of the term “co‑operate” shall include:
(a) liaising with the Councils and/or any Incoming Contractor and providing reasonable assistance and advice concerning the Services and their transfer to the Councils and/or to such Incoming Contractor;

(b) allowing the Councils or any Incoming Contractor access to and contact with (at reasonable times and on reasonable notice) any Returning Employee during working hours for the purposes of announcements, discussions or meetings and/or to any Waste Management Facility; and

(c) providing to the Councils and/or to any Incoming Contractor all and any information concerning any Waste Management Facility and the Services which is required for the efficient transfer of responsibility for their operation and performance.

34.6.3 The Contractor shall use reasonable endeavours so as to facilitate the smooth transfer of responsibility for the Services to the Councils and/or an Incoming Contractor and the Contractor shall take no action at any time during the Contract Period or thereafter which is calculated or intended, directly or indirectly, to prejudice or frustrate such transfer.

34.6.4 The Contractor shall not:

(a) in the event of notice of termination of this Agreement for any reason with effect from the date on which such notice is given; or

(b) from a date 12 Months before the Expiry Date,

carry out an Inappropriate Act (as defined below) in relation to any of its Staff who are wholly or mainly engaged in the provision of the Services.

34.6.5 For the purposes of this Clause 34.6, “Inappropriate Acts” are:
(a) the termination of the employment of any of the Staff who are wholly or mainly engaged in the provision of the Services for any reason (other than on grounds of gross misconduct or capability in accordance with the Employment Rights Act 1996) without the Lead Authority's consent (such consent not to be unreasonably withheld or delayed);

(b) the material alteration or change in any way of any terms and conditions of employment of any of the Staff who are wholly or mainly engaged in the provision of the Services (whether with or without the consent of the Staff who are wholly or mainly engaged in the provision of the Services) other than for wage or salary awards which are in line with those offered generally for similar status individuals or as is required by law or as agreed with the Lead Authority such agreement not to be unreasonably withheld or delayed;

(c) soliciting or enticing away or endeavouring to solicit or entice away from any relevant sub contractor (whether by itself or by any of the Contractor's group companies) any person employed in a managerial, supervisory or technical capacity in the Services; or

(d) the relocation or assignment to new duties unconnected with the Services of any of the Staff who are wholly or mainly engaged in the provision of the Services without the prior written consent of the Project Director (such consent not to be unreasonably withheld or delayed).

34.6.6 The Contractor shall comply with all applicable Legislation relating to the provision of information to and/or consultation with employees and/or any representative of any of them in connection with the transfer of their contracts of employment upon termination of this Agreement to the Councils or an Incoming Contractor.

34.6.7 During the final 12 Months of the Contract Period (where this expires by effluxion of time) or during the period of any notice of termination of this Agreement or of any of the Services, the Contractor shall, subject to compliance with the DPA, within ten (10) Business Days of a written request by the Lead Authority give the Lead Authority full details of all its Staff who are wholly or mainly engaged in the provision of the Services including, but not limited to, age, sex, length of service, job title, grade, salary and terms and conditions of employment and benefits applicable to all of its Staff who are wholly or mainly engaged in the provision of the Services (including but not limited to those particulars of employment that an employer is obliged to give to an employee pursuant to section 1 of Employment Rights Act 1996 and any bonus, incentive, profit sharing scheme, employee share scheme and life, accident and health insurance), working arrangements, outstanding obligations to increase remuneration and redundancy schemes and including details of those persons who are absent from work for any reason other than holiday or short term sickness (being less than 1 month) including reason for absence and duration, pension fund membership, and any recognition or collective agreement which will have effect after the Return Date pursuant to the Transfer Regulations (together the “Key Employee Information”).  The Contractor shall provide 3 updates to the Key Employee Information within ten (10) Business Days of a written request for such information as the Lead Authority may reasonably request.  Thereafter the Contractor shall provide any subsequent updates to the Key Employee Information within five (5) Business Days of a written request by the Lead Authority.  It is expressly acknowledged by the Contractor that the Lead Authority may pass Key Employee Information on to an Incoming Contractor or a prospective Incoming Contractor.

34.6.8 The Contractor shall give to the Lead Authority copies of all personnel and employment records (including without limitation National Insurance and PAYE records), employment contracts and statements of terms and conditions of employment and disciplinary records relating to the Staff who are wholly or mainly engaged in the provision of the Services within five (5) Business Days of the Return Date PROVIDED that in any event the Contractor shall give to the Lead Authority all such information relating to the Staff who are wholly or mainly engaged in the provision of the Services as required by Regulation 11 of the Transfer Regulations.  It is expressly acknowledged that the Lead Authority can pass all such information received on to the Incoming Contractor or a prospective Incoming Contractor;

34.6.9 The Contractor shall in respect of the Returning Employees employed by the Contractor perform and discharge all obligations and duties of the employer under the relevant Returning Employees' contract of employment arising from the Transfer Date to the Return Date.

34.6.10 The Councils will or will procure that the wages, salaries and other benefits of Returning Employees and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of such employees on and after the Return Date are satisfied. 

34.6.11 The Councils shall and shall procure that any Incoming Contractor shall comply with its obligations under the Transfer Regulations (including but not limited to its obligations under Regulation 13(4) of the Transfer Regulations) on termination of the Services and the Contractor shall comply with its obligations under the Transfer Regulations on termination of the Services and each of the Councils shall indemnify the Contractor and the Contractor shall indemnify the Councils and any Incoming Contractor against any Losses sustained as a result of breach by the party in default.

34.6.12 The Contractor shall and shall procure that all wages, salaries and other benefits of all Returning Employees and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of such employees up to the Return Date are satisfied and shall indemnify and keep indemnified the Councils and any Incoming Contractor against all Losses incurred by the Councils or any Incoming Contractor in respect of such payments.

34.6.13 The Contractor shall remain responsible for all of its employees (other than the Returning Employees) on or after the Return Date and shall indemnify the Councils and any Incoming Contractor against all Losses incurred by the Councils or any Incoming Contractor resulting from any claim whether arising before, on or after the Return Date against the Councils or any Incoming Contractor by or on behalf of such employees arising out of their employment with the Contractor.

34.6.14 In respect of Returning Employees, the Contractor shall indemnify the Councils and any Incoming Contractor against all Losses incurred by the Councils or any Incoming Contractor resulting from any claim whatsoever, by or on behalf of, any of the Returning Employees in respect of the period before the Return Date (whether any such claim, attributable to the period up to and on the Return Date, arises before, on or after the Return Date) including but not limited to any failure by the Contractor to comply with its or their obligations under Regulations 13 and 14 of TUPE and any award of compensation under Regulation 15 of TUPE save to the extent that any such failure to comply arises as a result of an act or omission of the Councils or any Incoming Contractor.
34.6.15 The Councils shall be entitled to assign the benefit of the Contractor's indemnities in this Clause 34.6 and Clause 34.3 to any Incoming Contractor.
34.6.16 The Contractor shall:

(a) maintain such documents and information as will reasonably be required to manage the pension aspects of any transfer of any Returning Employees (including without limitation identification of the Transferring Employees and New Employees and their existing pension arrangements);
(b) promptly provide to the Lead Authority such documents and information mentioned in Clause (a) which the Lead Authority may request in advance of the expiry or termination of this Agreement; and
(c) fully co-operate (and procure that the trustees of the Contractor's Scheme shall fully co-operate) with the requests of the Lead Authority relating to any administrative tasks necessary to deal with the pension aspects of any transfer of any Returning Employees.

34.6.17 If the Transfer Regulations do not apply on expiry or termination of this Agreement the Councils shall procure that any Incoming Contractor shall offer employment to Returning Employees on the same terms and conditions that applied immediately before the Return Date except in so far as such terms relate to any provisions of an occupational pension scheme which are exempt under the Transfer Regulations.

34.6.18 Where any offer of employment made pursuant to Clause 34.6.17 is accepted the Contractor shall immediately indemnify and keep indemnified the Councils and any Incoming Contractors on the same terms as set out in Clause 34.6 as if there had been a Relevant Transfer in respect of each and every employee who has accepted any such offer and for the purposes of this Clause 34.6 each and every such employee shall be treated as if they were a Returning Employee.
35. CONTRACTOR EMPLOYEES 
35.1 Whilst engaged within any Council Premises the Contractor shall comply with the Lead Authority’s requests relating to the conduct of its respective Staff (including those in respect of security arrangements) as may be made by the Lead Authority from time to time whilst at such facilities and shall ensure that its employees, servants and agents do likewise.
35.2 Subject to Clause 34 (TUPE and Pensions), the Contractor shall be entirely responsible for the employment and conditions of service of the Contractor’s employees and shall procure that any Sub-Contractor is likewise responsible for its employees.  The Contractor shall:
35.2.1 carry out all necessary checks with the Criminal Records Bureau/Disclosure and Barring Service and (once the requirement to register with the Independent Safeguarding Authority comes into force) will check the registered status of each employee; and

35.2.2 procure that all New Employees (whether of the Contractor or of any Sub-Contractor) engaged in the provision of the Services have the right to work in the UK and will conduct appropriate checks and monitoring as required by the Immigration, Asylum and Nationality Act 2006.

35.3 The Contractor shall take and/or procure that appropriate disciplinary action is taken against any person employed by the Contractor and/or any Sub-Contractor who contravenes any requests made by the Lead Authority pursuant to Clauses 35.1 to 35.3 relating to the conduct of their Staff who are wholly or mainly engaged in the provision of the Services within any Council Premises (which may in appropriate cases include the removal of such person from such sites or from carrying out any work in connection with the Services).

36. EQUAL OPPORTUNITY
36.1 During the Contract Period the Contractor in providing the Services, shall not unlawfully discriminate within the meaning and scope of the provisions of the Equality Act 2010 (the “2010 Act”) (or any European equivalent) together with all applicable amendments, regulations and Codes of Practice, or any other future legislation which concerns discrimination in employment and service delivery (the "Equalities Provisions") and will take all reasonable steps to ensure that all Staff and all Sub-Contractors engaged by it in or about the provision of the Services do not unlawfully discriminate within the meaning and scope of the Equality Provisions. This Clause will not in any way relieve the Contractor of its general obligations to comply with any other legislative requirements as set out under this Agreement.

36.2 The Contractor shall use best endeavours to assist the Councils to comply with their obligations under the Equality Act 2010.

36.3 During the Contract Period the Contractor shall:

36.3.1 take all reasonable steps to eliminate unlawful discrimination (whether direct of indirect), harassment, victimisation and any other conduct that is prohibited by or under the 2010 Act;

36.3.2 advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it; and 

36.3.3 foster good relations between persons who share a relevant protected characteristic and persons who do not share it. 

36.4 The Contractor shall take all reasonable steps to ensure that all Staff and all Sub-Contractors shall carry out the Services in accordance with the obligations imposed on the Contractor by Clause 35.

36.5 If a complaint is made under the Equalities Provisions about the acts or omissions of the Contractor and/or the Staff and/or Sub-Contractors may be subject of an investigation by the Lead Authority. During the course of such an investigation the Contractor will make all documents the Lead Authority considers to be relevant to the investigation available and co-operate with the investigation. If a breach or breaches of the Council's duty or duties under the Equalities Provisions is found to have occurred due to the acts or omissions of the Contractor and/or Staff and/or Sub-Contractors the Contractor will indemnify the Councils in respect of all Direct Losses arising out of or in connection with the breach.

36.6 If requested to do so by the Lead Authority the Contractor will co-operate with the Lead Authority at the Contractor's expense in connection with any legal proceedings, ombudsman enquiries, arbitration or Court proceedings in which any of the Councils may become involved arising from a breach and/or breaches of the Council’s duty or duties under the Equalities Provision due to the alleged acts or omissions of the Contractor and/or the Staff and/or Sub-Contractors engaged in or about the provision of the Services.

Monitoring Composition of Workforce

36.7 The Contractor will monitor the representation within its workforce of personnel of different racial groups (meaning groups of persons defined by reference to colour, race, nationality or ethnic or national origins) and will so far as the Contractor is not prohibited from doing so by the Equalities Provision take all or such part of the following action as may be appropriate (if it appears to the Contractor that any racial group is under-represented in its workforce engaged in any trade/s or profession/s by comparison with the proportion of members of that racial group known or believed to be engaged in such trade/s or profession/s in Kent):

36.7.1 the placing of job advertisements designed to reach members of those racial groups and to encourage their applications; for example through the use of the ethnic minority press (as well as other newspapers);

36.7.2 the inclusion in job advertisements of a statement to the effect that the Contractor is an equal opportunities employer and that applications from all racial groups are encouraged;

36.7.3 the use of employment agencies and career offices in areas where members of those racial groups live and work;

36.7.4 recruitment schemes for school leavers designed to reach members of such racial groups; and

36.7.5 encouragement to personnel from such racial groups to apply for promotion or transfer opportunities.

36.8 The Contractor will not (in relation to employment by it at any establishment) discriminate against any person on grounds of colour, race, nationality, ethnic or national origin, disability, gender, sexual orientation or marital status:

36.8.1 in the arrangements it makes for the purpose of determining who will be offered that employment; or

36.8.2 by refusing or deliberately omitting to offer that person that employment; or

36.8.3 in the way it affords that person access to any benefits, facilities or services (other than opportunities for transfer or training or other opportunities within the meaning of the Local Government Act 1988 or any benefits, facilities or services arising from the terms and conditions of employment by the Contractor of its workers) or by refusing or deliberately omitting to afford that person access to them.

Employment of Disabled Persons

36.9 The Contractor will comply with the Equalities Provisions, and will take reasonable measures to make sure they are not discriminating against disabled people. In particular the Contractor will ensure that it does not discriminate against people with a disability: 

36.9.1 in recruitment selection;

36.9.2 in training, promotion and staff development; and

36.9.3 whilst delivering the Services so that:

(a) services which are offered to those without disabilities are equally accessible to those with disabilities;

(b) the same standard of service is offered to people with disabilities as is offered to the rest of the community;

(c) services offered to people with disabilities are offered on the same terms as other people; and

(d) people with disabilities are not charged more for similar services offered to those without disabilities, even if there has been an additional cost to the Contractor.

36.10 Where necessary, the Contractor will make adjustments to ensure the Services are delivered equally to people with a disability where it is reasonable to do so, given that under the terms of the Equalities Provision, service providers must provide equipment or other helpful items which will make it easier for people with disabilities to use their services, if it is reasonable to do so. 

Disclosure of Information

36.11 The Contractor shall notify the Supervising Officer immediately in writing upon becoming aware of any investigation or proceedings brought against the Contractor under the Equalities Provisions.

36.12 In the event of any finding of unlawful discrimination being made against the Contractor by any court or industrial tribunal, or of an adverse finding in any formal investigation by the Equality and Human Rights Commission the Contractor will take appropriate steps to prevent repetition of the unlawful discrimination.

36.13 The Contractor will, on request, provide the Supervising Officer with details of any steps taken under this Clause 36.

PART VII ‑ TERMINATION

37. TERMINATION ON COUNCIL DEFAULT
37.1 If a Council Default has occurred and the Contractor wishes to terminate the Agreement, it must serve a termination notice on the Lead Authority within 30 Days of becoming aware of the Council Default.

37.2 The termination notice must specify the type of Council Default which has occurred entitling the Contractor to terminate (with detailed supporting information enabling the Lead Authority to identify the substance of the Council Default and any requirements on the Councils to remedy the default).

37.3 The Agreement will terminate on the Day falling 90 Days after the date the Lead Authority received the termination notice, unless the Councils rectify the Council Default within 90 Days of receipt of the termination notice.

38. COMPENSATION ON COUNCIL DEFAULT
38.1 On termination of this Agreement under Clause 37 (Termination on Council Default) the Lead Authority shall pay the Contractor the Council Default Termination Sum in accordance with Clause 45 (Calculation and Payment of Compensation on Early Termination) on the Termination Date. 
38.2 On payment of the amount referred to in Clause 38.1 above, the Councils shall have the option to require the Contractor to transfer its right, title and interest in and to the Assets to the Councils, or as directed by the Lead Authority. In consideration for the purchase of the Assets pursuant to this Clause 38.2, the Councils shall pay the Contractor the open market value of the Assets.
39. TERMINATION ON CONTRACTOR DEFAULT
39.1 Right to Terminate on Contractor Default

39.1.1 If a Contractor Default has occurred and the Councils wish to terminate the Agreement, the Lead Authority must serve a termination notice on the Contractor.

39.1.2 The termination notice must specify:

(a) the type and nature of the Contractor Default that has occurred, giving reasonable details; and

(b) that in the case of any Contractor Default falling within limbs (b) to (h), (i), (l) and (m) of the definition of Contractor Default, this Agreement will terminate on the day falling 30 Days after the date the Contractor receives the termination notice; or 
(c) that in the case of any other Contractor Default (not being one which falls under Clause (b)), this Agreement will terminate on the day falling 60 Days after the date the Contractor receives the termination notice, unless the Contractor puts forward an acceptable rectification programme within 30 Days (and implements such programme in accordance with its terms and rectifies the Contractor Default in accordance with the programme) or rectifies the Contractor Default within the 60 Days.

39.1.3 In the case of a Contractor Default (not being one which falls under Clause 39.1.2(b)):

(a) if the Contractor either rectifies the Contractor Default (to the satisfaction of the Supervising Officer) within the time period specified in the termination notice, or implements the rectification programme, if applicable, in accordance with its terms, the termination notice will be deemed to be revoked and this Agreement will continue.

(b) If the Contractor fails to rectify the Contractor Default within the time period specified in the termination notice (or in accordance with any accepted rectification programme), this Agreement will terminate on the date falling 60 Days after the date of receipt of the termination notice.

(c) If the Contractor fails to implement any rectification programme in accordance with its terms, this Agreement will terminate on the date falling 60 Days after the date of the notification to the Contractor.
39.2 Persistent Breach

39.2.1 If a particular breach, other than any breach for which Performance Deductions could have been made, has continued for more than 30 Days or occurred more than four times in any four month period then the Lead Authority may serve a notice on the Contractor: 
(a) specifying that it is a formal warning notice;

(b) giving reasonable details of the breach; and

(c) stating that such breach is a breach which, if it recurs frequently or continues, may result in a termination of this Agreement.

39.2.2 If, following service of such a warning notice, the breach specified has continued beyond 30 Days or recurred in two or more Months within the six Month period after the date of service of a notice under Clause 39.2.1, then the Lead Authority may serve another notice on the Contractor: 
(a) specifying that it is a final warning notice;

(b) stating that the breach specified has been the subject of a warning notice served within the 12 Month period prior to the date of service of the final warning notice; and

(c) stating that if the breach continues for more than 30 Days or recurred in two or more Months within the six Month period after the date of service of the final warning notice, this Agreement may be terminated for Persistent Breach. 
39.2.3 A warning notice may not be served in respect of any breach which has previously been counted in the making of a separate warning notice.
39.3 Termination on Change of Control

39.3.1 Subject to Clause 39.3.2, where the Contractor undergoes a Change of Control, the Lead Authority may terminate the Contract forthwith by notice in writing to that effect.

39.3.2 The Contractor shall notify the Lead Authority immediately when any Change of Control occurs. The Lead Authority may only exercise its right under Clause 39.3.1 within six months of:

(a) being notified that a Change of Control has occurred; or

(b) where no notification has been made the date that the Lead Authority becomes aware of the Change of Control;

but shall not be permitted to do so where an approval in writing was granted prior to the Change of Control of the Contractor.  

40. COMPENSATION ON TERMINATION ON CONTRACTOR DEFAULT
40.1 On termination under Clause 39 (Termination on Contractor Default), the Lead Authority may exercise its rights in accordance with Clause 46.2 in relation to the transfer of Assets.

40.2 Without prejudice to Clause 47 (Indemnity) and subject to Clause 47.1.2, if this Agreement is lawfully terminated by the Lead Authority pursuant to Clause 39 (Termination on Contractor Default), the Contractor shall indemnify the Councils (the “Indemnified Parties” and each one shall be an “Indemnified Party”) for all Losses arising out of or in connection with the Contractor Default.
40.3 The Contractor shall pay all such amounts referred to in Clause 40.2 to the relevant Indemnified Party in accordance with Clause 45 (Calculation and payment of compensation on early termination) provided the Contractor has received a valid invoice (including any VAT payable) for the same, together with all supporting information for any such cost and expense incurred.
40.4 On termination under Clause 39 (Termination on Contractor Default), the Lead Authority shall not be liable to pay to the Contractor any money on account of the Agreement until the Losses have been ascertained. The Contractor shall then be entitled to receive only such sum or sums (if any) as the Lead Authority may certify would have been due to him up to the termination of this Agreement.

41. TERMINATION ON FORCE MAJEURE
41.1 No Party shall be entitled to bring a claim for breach of obligation under this Agreement by the other Party nor incur any liability to the other Party for any losses or damages incurred by that other Party to the extent that a Force Majeure Event occurs and it is prevented from carrying out obligations by that Force Majeure Event.  For the avoidance of doubt, the Councils shall not be entitled to terminate this Agreement for a Contractor Default if such Contractor Default arises from a Force Majeure Event (but without prejudice to Clauses 41.5 or 41.7).

41.2 Nothing in Clause 41.1 above shall affect the Councils’ entitlement to make Performance Deductions as a result of Schedule 3 (Payment Mechanism) and Schedule 4 (Performance Mechanism) in respect of the Services unaffected by the Force Majeure Event in the period during which the Force Majeure Event is subsisting.

41.3 On the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party as soon as practicable.  The notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the Affected Party and any action proposed to mitigate its effect.

41.4 As soon as practicable following such notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of this Agreement.

41.5 If no such terms are agreed on or before the date falling 30 Days after the date of commencement of the Force Majeure Event and such Force Majeure Event is continuing or its consequence remains such that the Affected Party is unable to comply with its obligations under this Agreement for a period of more than 30 Days, then, subject to Clause 41.6 below, either Party may terminate this Agreement by giving 90 Days written notice to the other Party.
41.6 If this Agreement is terminated under Clause 41.5 above or 41.7 below:

41.6.1 compensation shall be payable by the Councils in accordance with Clause 42 (Compensation on Termination for Force Majeure);

41.6.2 the Lead Authority may exercise its right in accordance with Clause 46.2 in relation to the transfer of Assets.

41.7 If the Contractor gives notice to the Lead Authority under Clause 41.5 that it wishes to terminate this Agreement, then the Lead Authority has the option either to accept such notice or to respond in writing on or before the date falling 10 Days after the date of its receipt stating that it requires this Agreement to continue. If the Lead Authority gives the Contractor such notice, then:
41.7.1 the Lead Authority shall pay to the Contractor the Monthly Charge from the day after the date on which the Agreement would have terminated under Clause 41.5 as if the Services were being fully provided; and

41.7.2 this Agreement will not terminate until expiry of written notice (of at least 30 Days) from the Lead Authority to the Contractor that it wishes this Agreement to terminate.

41.8 The Parties shall at all times following the occurrence of a Force Majeure Event use all reasonable endeavours to prevent and mitigate the effects of any delay and the Contractor shall at all times during which a Force Majeure Event is subsisting take all steps in accordance with Good Industry Practice to overcome or minimise the consequences of the Force Majeure Event.
41.9 The Affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the Affected Party to be unable to comply with its obligations under this Agreement.  Following such notification this Agreement shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event and where a Party has served a notice under Clause 41.5, such notice may be withdrawn by the Party which served it. Where such notice is withdrawn, this Agreement will not terminate on the date specified in the notice.
42. COMPENSATION ON TERMINATION FOR FORCE MAJEURE
42.1 On termination of this Agreement under Clause 41 (Termination on Force Majeure), the Lead Authority shall pay to the Contractor the Force Majeure Termination Sum in accordance with Clause 45 (Calculation and Payment of Compensation on Early Termination).
42.2 The Force Majeure Termination Sum shall be the amount equal to:

42.2.1 the aggregate of Capital Expenditure and operating costs (calculated on an arm’s length basis) reasonably and necessarily incurred by the Contractor for the sole purpose of delivering the Project as at the Termination Date,  less

42.2.2 total Monthly Charges paid to the Termination Date.

42.3 If Clause 42.2.1, less Clause 42.2.2 is less than zero then for the purposes of the calculation in Clause 42.2 it shall be deemed to be zero.

42.4 On termination, the Lead Authority may exercise its rights in accordance with Clause 46.2 in relation to the transfer of Assets.
43. TERMINATION ON BRIBERY AND FRAUD
43.1 The Contractor warrants that, in entering this Agreement, it has not committed any Prohibited Act.

43.2 If the Contractor or any Sub‑Contractor (or anyone employed by or acting on behalf of any of them) or any of its or their agents or shareholders commits any Prohibited Act, then the Lead Authority shall be entitled to act in accordance with this Clause 43 (Termination on Bribery and Fraud).

43.3 If a Prohibited Act is committed by the Contractor or by an employee not acting independently of the Contractor, then the Lead Authority may terminate this Agreement by giving notice to the Contractor.

43.4 If the Prohibited Act is committed by an employee of the Contractor acting independently of the Contractor, then the Lead Authority may give notice to the Contractor of termination and this Agreement will terminate, unless within 30 Business Days of receipt of such notice the Contractor terminates the employee’s employment and (if necessary) procures the performance of such part of the Services by another person.

43.5 If the Prohibited Act is committed by a Sub‑Contractor or by an employee of that Sub‑Contractor not acting independently of that Sub‑Contractor, then the Lead Authority may give notice to the Contractor of termination and this Agreement will terminate, unless within 30 Business Days of receipt of such notice the Contractor terminates the relevant Project Document and procures the performance of such part of the Services by another person.

43.6 If the Prohibited Act is committed by an employee of a Sub‑Contractor acting independently of that Sub‑Contractor, then the Lead Authority may give notice to the Contractor of termination and this Agreement will terminate, unless within 30 Business Days of receipt of such notice the Sub‑Contractor terminates the employee’s employment and (if necessary) procures the performance of such part of the Services by another person.

43.7 If the Prohibited Act is committed by any other person not specified in Clauses 43.3 to 43.6 above, then the Lead Authority may give notice to the Contractor of termination and this Agreement will terminate unless, within 30 Business Days of receipt of such notice, the Contractor procures the termination of such person’s employment and of the appointment of their employer (where not employed by the Contractor or the Sub‑Contractors) and, if necessary, procures the performance of such part of the Services by another person.

43.8 Any notice of termination under this Clause 43 (Termination on Bribery and Fraud) shall specify:

43.8.1 the nature of the Prohibited Act;

43.8.2 the identify of the party whom the Lead Authority believes has committed the Prohibited Act; and
43.8.3 the date on which this Agreement will terminate, in accordance with the applicable provision of this Clause 43 (Termination on Bribery and Fraud).
44. COMPENSATION ON TERMINATION ON BRIBERY AND FRAUD
44.1 Bribery and Fraud

44.1.1 If the Councils terminate this Agreement pursuant to Clause 43 (Termination for Bribery and Fraud) the Contractor shall indemnify the Councils and keep the Councils fully and effectively indemnified against all expense, loss, damage and liabilities suffered or incurred by the Councils associated with or arising from the termination including any additional expense incurred by the Councils in connection with the provision of the Services including for the avoidance of doubt the cost of finding an alternative contractor or contractors and any additional amounts charged by them for providing services equivalent or similar to the Services.

44.1.2 If termination occurs then the Lead Authority may require the Contractor to transfer its rights, title and interest in and to the Assets to the Councils  or as directed by the Lead Authority in accordance with Clause 46.2.

45. CALCULATION AND PAYMENT OF COMPENSATION ON EARLY TERMINATION
45.1 Method of Payment

45.1.1 The Councils shall pay to the Contractor the Termination Sum on or before the date falling 45 Days after the Termination Date in accordance with Clause 45.1.2 below.

45.1.2 The Councils may elect to pay the Termination Sum payable pursuant to Clauses 41 (Termination on Force Majeure) such dates as the parties may agree (“Instalment Dates”).

45.1.3 From the Termination Date until the date of payment, interest shall accrue on any unpaid element of the Termination Sum at the rate set out in Clause 18.9 and be payable on the next occurring Instalment Date.

45.1.4 If the Lead Authority has elected to pay in accordance with Clause 45.1.2 above, it may (on 28 Days’ prior written notice to the Contractor) elect to pay any outstanding Termination Sum in full on any Instalment Date.

45.1.5 If the Lead Authority:

(a) fails to make a payment to the Contractor in accordance with Clause 45.1.1 and/or Clause 45.1.2 and/or Clause 45.1.3 above; or

(b) breaches Clause 50.1 (Restrictions on the Transfer of the Agreement by the Council),

the Contractor may issue a notice to the Lead Authority declaring any unpaid and outstanding element of the Termination Sum and any accrued but unpaid interest to be immediately due and payable.

45.2 Sole Remedy

Any payment of compensation shall be in full satisfaction of any claim which can be made against the Councils by the Contractor in relation to termination of this Agreement or any Project Document.  The compensation payable under Clause 38 (Compensation on Council Default) and Clause 41 (Compensation on Termination for Force Majeure) shall be the sole remedy of the Contractor against the Councils in respect of termination of this Agreement.
45.3 Tax

If any amount of compensation payable by the Councils under Clause 38 (Compensation on the Council Default) or Clause 42 (Compensation on Termination for Force Majeure) is subject to Tax payable to a Relevant Authority in the United Kingdom, then the Lead Authority shall pay to the Contractor such additional amount as will put the Contractor in the same after Tax position as it would have been had the payment not been subject to Tax, taking account of any relief, allowances deduction, setting off credit in respect of Tax (whether available by choice or not) which may be available to the Contractor to reduce the Tax to which the payment is subject.

46. EXPIRY OF CONTRACT PERIOD OR EARLIER TERMINATION
46.1 On or before a date falling no more than 36 Months and no less than 12 months prior to the Expiry Date, the Lead Authority shall notify the Contractor in writing whether it wishes:

46.1.1 to retender the provision of the Services; or

46.1.2 the Contractor to transfer all of its rights, title and interest in and to the Assets to the Councils.

46.2 If the Councils do not wish to retender the Services, they may exercise their option to acquire the Assets which shall transfer as directed by the Lead Authority on the Expiry Date or the Termination Date (if earlier) and the Contractor shall do any necessary acts (including entering into any Contracts) to ensure that the Councils obtain all of its rights, title and interest in the Assets with effect on and from the Expiry Date or the Termination Date. Within 30 Business Days of the transfer of Assets to the Councils, the Councils shall pay the Contractor the open market value (at the date of transfer) for those Assets.
46.3 If the Council wishes to retender the provision of the Services then:

46.3.1 the retendering shall be carried out on the basis that the Councils will contract with a successor contractor to provide the new services on and from the Expiry Date; and

46.3.2 the Contractor shall do all necessary acts (including entering into any contracts) to ensure that the successor contractor obtains all of its rights, title and interest in and to the Assets with effect on and from the Expiry Date; and

46.3.3 subject to Clauses 39, 40, 43 and 44, the Councils will bear all costs of any retendering of the Agreement on expiry.

46.4 In carrying out these obligations under Clauses 46.2, 46.3 and 46.4 the Parties shall agree detailed activities and timescales (having regard to the fact that following the end of the Contract Period the Contractor shall be under no obligation to provide the Services) to implement the following:

46.4.1 transfer Assets including Shared Equipment to be transferred to the Councils in accordance with Clause 46.2;
46.4.2 transfer Staff;
46.4.3 transfer plans, manuals and maintenance records for all Assets (including the Operating Manuals) in accordance with Schedule 1 (Output Specification); and
46.4.4 transfer or procure the transfer of third party contracts.
46.5 Where the Parties are unable to promptly agree the items detailed activities and/or timescales then the matter may be referred by either Party for determination under Clause 54 (Dispute Resolution).
46.6 The Contractor and the Lead Authority shall thereafter together consult, agree, co‑operate and implement an orderly and effective process for the smooth transfer of the items listed in Clause 46.4, so that any continuation of the Services is achieved with the minimum of disruption and so as to prevent or mitigate any inconvenience or risk to health and safety of the employees of the Councils, the employees of an incoming contractor and/or members of the public.

46.7 Following the end of the Contract Period the Contractor shall transfer to the Councils or such other person as the Lead Authority directs those items referred to in Clause 46.4 in accordance with the timescales agreed or determined pursuant to Clause 46.4 and in so doing each Party shall enter in to such agreements and execute such deeds and documents as may be reasonably necessary to execute such transfers.

46.8 Final Asset Register
46.8.1 Six Months prior to the Expiry Date, or, in the case of early termination of this Agreement, as soon as reasonably practicable following service of the relevant notice of termination (and in any event prior to the Termination Date), the Contractor shall prepare and provide to the Lead Authority a final Asset Register (“Final Asset Register”) and provide, in accordance with Schedule 1 (Output Specification), all plans, manuals (including up to date Operating Manuals) and maintenance records for all Assets.
46.8.2 On expiry of this Agreement by effluxion of time, should the Councils wish to have transferred to them any Shared Equipment included in the Asset Register in accordance with Clause 11.5.3, the Lead Authority shall pay to the Contractor the open market value of the relevant Shared Equipment in such proportion as to reflect the extent to which that Shared Equipment was used in the provision of services other than the Services as identified within the Final Asset Register. Where the Councils do not require such Shared Equipment to be transferred on such expiry of this Agreement or the Contractor is unable to transfer such Shared Equipment to the Councils, the Contractor shall pay to the Lead Authority the open market value of the relevant Shared Equipment in such proportion as reflects the extent to which that Shared Equipment was used in the provision of the Services as identified within the Final Asset Register.
46.9 Handback

46.9.1 Where the Councils exercise their right under Clause 38.2 or Clause 46.2 to acquire Assets, with effect from the earlier of the Termination Date and the Expiry Date, the Contractor (to the extent it is able and is required by the Councils) shall transfer back to the Councils all the Assets requested by the Councils that are listed in the Final Asset Register in accordance with (as the case may be) Clause 38.2, or Clause 46.2 and shall execute such further documentation as may prove necessary in order to effect such transfer provided that at the handback of such assets the Contractor shall ensure that the Assets are of no less state and condition (fair wear and tear accepted) than at the date of the Asset Register prior to the Final Asset Register.

46.9.2 With respect to any Assets that are being leased by the Contractor from a third party or which the Contractor has taken on hire purchase or other similar arrangement (together “Leased Assets”), the Councils shall be entitled to take such Assets subject to the terms of the relevant lease, hire purchase or other relevant arrangement, provided that nothing in this Clause 46.9.2 will make the Councils liable in respect of anything done or omitted to be done by the Contractor after the Termination Date or Expiry Date and the Contractor will indemnify the Councils against any loss or damage or any liability (which liability will include all losses or costs, claims, expenses and damages including legal and other professional fees and expenses) which the Councils may suffer or incur as a direct result of anything so done or omitted to be done by the Contractor.

46.10 During the period of any termination notice of this Agreement, and for a reasonable period thereafter, the Contractor shall cooperate fully with the transfer of responsibility for the Services to the Councils or any New Contractor.  The Councils shall procure that each of the Assets (to the extent these have been transferred to the Councils or its nominee) shall be made available to any New Contractor.

46.11 Duty to Co-operate
During the final six (6) Months of the Contract Period (where this expires by effluxion of time) or during the period from Services of any termination notice until the Termination Date, and in either case for a reasonable period thereafter, the Contractor shall fully co-operate with the transfer of responsibility for the Services (or any part of the Services) to the Councils or any New Contractor of such services the same or similar to the Services, and for the purposes of this Clause 46.11 the meaning of the term "co-operate" shall include:

46.11.1 liaising with the Authority and/or any New Contractor, and providing reasonable assistance and advice concerning the Services and their transfer to the Authority or to such New Contractor;

46.11.2 allowing any New Contractor access (at reasonable times and on reasonable notice) to the Site but not so as to interfere with or impede the provision of the Services;

46.11.3 providing to the Lead Authority and/or to any New Contractor all and any information concerning the Site and the Services which is reasonably required for the efficient transfer of responsibility for performance of the Project but information which is Commercially Sensitive Information shall not be provided; and

46.11.4 transferring its rights, title and interest in such part of the Assets as may be required by the Lead Authority in accordance with Clause 46.8 to the New Contractor with effect on and from the Termination Date or the Expiry Date.

PART VIII ‑ GENERAL

47. INDEMNITY 
47.1 Contractor Indemnities

47.1.1 The Contractor shall, subject to Clause 47.1.2, be responsible for, and shall release and indemnify the Councils, their employees, agents and contractors on demand from and against, all liability for:

(a) death or personal injury;

(b) loss of or damage to property (including property belonging to any of the Councils or for which it is responsible (the “Councils’ Property”));

(c) breach of any statutory duty of any of the Councils if and to the extent that the provision of the Services or compliance with the terms of this Agreement would have discharged, such statutory duty;

(d) third party actions, claims, demands, costs, charges and expenses (including legal expenses on an indemnity basis),

which may arise out of, or in consequence of, the operation or maintenance of the Equipment, Containers, Shared Equipment or the Service Containers, or the performance or non‑performance by the Contractor of its obligations under this Agreement or the presence on the Councils’ Property, or property of the Contractor, or Site of the Contractor or a sub-contractor of the Contractor (of any tier), or their employees or agents.

47.1.2 The Contractor shall not be responsible or be obliged to indemnify the Councils for:

(a) any of the matters referred to in Clauses 47.1.1(a) to 47.1.1(d) above which arises as a direct result of the Contractor acting on the instruction of the Councils in accordance with this Agreement; and/or

(b) any injury, loss, damage, cost and expense caused by the negligence or wilful misconduct of the Councils, their employees, agents or contractors or by the breach by any of the Councils of their respective obligations under this Agreement,
save to the extent that such damage has been caused by the Contractor or a sub-contractor of the Contractor (of any tier) in which case the Contractor shall be obliged to indemnify the Councils for all such Indemnified Losses.
47.2 An indemnity by either the Councils or the Contractor under any provision of this Agreement shall be without limitation to any indemnity by that party under any other provision of this Agreement.

48. CONDUCT AND CONTROL OF CLAIMS
48.1 In this Clause 48:

48.1.1 “Beneficiary” means, in relation to an indemnity, warranty, covenant, representation or undertaking, the person receiving the benefit of the indemnity, warranty, covenant, representation or undertaking;

48.1.2 “Claim” means any claim by a third party (including a trade union or Relevant Authority) against any of the Councils and/or the Contractor; and

48.1.3 “Covenantor” means in relation to an indemnity, warranty, covenant, representation or undertaking given in this Agreement the person giving the indemnity, warranty, covenant, representation or undertaking to the Beneficiary.

48.2 If the Beneficiary becomes aware of any Claim which might give rise to a claim by the Beneficiary under an indemnity, warranty, representation or undertaking from the Covenantor, the following provisions shall apply:

48.2.1 the Beneficiary shall as soon as reasonably practicable and in any event within 10 Business Days give written notice to the Covenantor of such Claim (stating in reasonable detail the nature of the matter and, so far as practicable, the amount claimed) and shall consult with the Covenantor with respect to the matter.  If the matter has become the subject of any proceedings the Beneficiary shall (so far as it is able) give the notice within sufficient time to enable the Covenantor to contest the proceedings before any first instance judgement in respect of such proceedings is given;

48.2.2 the Beneficiary shall:

(a) take such action and institute such proceedings and give such information and assistance as the Covenantor or its insurers may reasonably request to dispute, resist, appeal, compromise, defend, remedy or mitigate the matter or enforce against any person (other than the Covenantor) the rights of the Beneficiary or its insurers in relation to the matter;

(b) in connection with any proceedings related to the matter (other than against the Covenantor) use professional advisers nominated by the Covenantor or its insurers and, if the Covenantor or its insurers so request, allow the Covenantor or its insurers the exclusive conduct of the proceedings in each case on the basis that the Covenantor shall fully consult with the Beneficiary and keep the Beneficiary fully informed and the Covenantor shall fully indemnify the Beneficiary for all costs reasonably and properly incurred as a result of any such request or nomination by the Covenantor or its insurers; and

(c) not admit liability in respect of or settle the matter without the prior written consent of the Covenantor, such consent not to be unreasonably withheld or delayed.

48.3 If the Covenantor has notice of any actual or potential Claim it shall inform the Beneficiary and if the Covenantor has conduct of any litigation and negotiations in connection with such Claim, the Covenantor shall promptly take all proper action to deal with the Claim so as not, by any act or omission in connection with the Claim, to cause the Beneficiary’s interests to be materially prejudiced.

48.4 If the Covenantor does not elect to have conduct of any litigation and negotiations in connection with a Claim by notice in writing to the Beneficiary within seven Days of the Beneficiary giving notice of the matter in accordance with Clause 48.2.1 the Beneficiary shall be at liberty to take such action in relation to that Claim as it considers expedient to dispute, resist, appeal, compromise, defend, remedy or mitigate the matter in question subject to a duty to use reasonable endeavours to mitigate the liability of the Covenantor in respect of that Claim.

48.5 The Covenantor shall not pay or settle any Claim without the prior written consent of the Beneficiary, such consent not to be unreasonably withheld or delayed.

48.6 The Beneficiary shall be entitled at any time to give notice to the Covenantor that it is retaining or taking over (as the case may be) the conduct of any defence, dispute, compromise or appeal of any Claim (or of any incidental negotiations).  On receipt of such notice the Covenantor shall promptly take all steps necessary to transfer conduct of such Claim to the Beneficiary and shall provide to the Beneficiaries all reasonable co‑operation, access and assistance for the purposes of considering and resisting such Claim.  Notwithstanding that the Beneficiary has taken over or retained (as the case may be) the conduct of any defence, dispute, compromise or appeal of any Claim the Covenantor shall remain responsible for any costs the Beneficiary (reasonably and properly incurs) and shall remain liable with respect to the relevant indemnity, warranty, covenant, representation or undertaking in respect of such Claim.

49. SET OFF
49.1 The Contractor shall not be entitled to retain or set‑off any amount due to the Councils by it, but the Lead Authority may retain or set‑off any amount owed to it by the Contractor under this Agreement which has fallen due and payable against any amount due to the Contractor under this Agreement.

49.2 If the payment or deduction of any amount referred to in Clause 49.1 is disputed then any undisputed element of that amount shall be paid and the disputed element shall be dealt with in accordance with Clause 54 (Dispute Resolution).

50. ASSIGNMENT AND SUB‑CONTRACTING
50.1 Restriction on the Transfer of the Agreement by Councils
The rights and obligations of the Councils under this Agreement shall not be assigned, novated or otherwise transferred (whether by virtue of any Legislation or any scheme pursuant to any Legislation or otherwise) to any person other than to any public body (being a single entity) acquiring the whole of the Agreement and having the legal capacity power and authority to become a party to and to perform the obligations of the Councils under this Agreement being:

50.1.1 a Minister of the Crown pursuant to an Order under the Ministers of Crown Act 1975;

50.1.2 any local authority which has sufficient financial standing or financial resources to perform the obligations of the Councils under this Agreement; or

50.1.3 any other public body (including a local authority controlled company) whose obligations under this Agreement are unconditionally and irrevocably guaranteed (in a form reasonably acceptable to the Contractor) by the Councils or a Minister of the Crown having the legal capacity power and authority to perform the obligations under the guarantee and the obligations of the Councils under this Agreement.

50.2 Restriction on the Contractor

50.2.1 The Contractor shall not give, bargain, sell, assign, underlet, charge, or otherwise deal in any way with the benefit of this Agreement in whole or in part except with the prior written consent of the Lead Authority.

50.2.2 Where the consent referred to in Clause 50.2.1 is given by the Lead Authority the Contractor shall assign the Lease to the purchaser assignee or underlessee of the benefit of this Agreement (as applicable) provided that such purchaser assignee or underlessee provides a direct covenant with the relevant Council to perform and observe the obligations conditions and other matters contained in the Lease.

50.3 Exception

50.3.1 Nothing in this Agreement shall prohibit the Contractor from providing or procuring the provision of the Services from a sub‑contractor of sound financial standing, technical ability and good repute and whose identity has been notified to the Lead Authority by the Contractor and approved by the Lead Authority in writing prior to the appointment of such new sub‑contractor (such approval not to be unreasonably withheld or delayed) provided also that the Contractor shall remain primarily liable for the Contractor’s obligations under this Agreement.  The Lead Authority shall have the right to require the Contractor to submit such information as the Lead Authority shall reasonably require regarding the financial standing, technical ability and good repute of the sub‑contractor.

50.3.2 For the purposes of Clause 50.3.1, the Lead Authority hereby approve the sub‑contractors listed in the Service Delivery Plan.

50.4 Contractor’s obligations

The Contractor shall perform its obligations under and observe all the terms of any sub‑contract.

50.5 Sub‑Contractors

50.5.1 Nothing in this Agreement shall prohibit or prevent any sub‑contractor employed by the Contractor from being employed by the Councils at any establishments of the Councils.

50.5.2 Where the Contractor enters into a sub-contract with a Sub-contractor or supplier for the purpose of performing its obligations under this Agreement, it shall ensure that a provision is included in such a sub-contract which requires payment to be made of all sums due by the Contractor to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice.
51. STATUTORY RESPONSIBILITIES
51.1 In carrying out their statutory duties, the powers, duties, rights and obligations of the Councils shall not be fettered or otherwise affected save as provided by the terms of this Agreement.

51.2 Save to the extent that this Agreement sets out a procedure for the application for or obtaining of any Necessary Consent, approval or consent the Contractor will apply for any Necessary Consent, approval or consent in the normal way.

52. FREEDOM OF INFORMATION AND CONFIDENTIALITY
52.1 The Councils and Contractor agree that provisions of this Agreement and each Project Document shall, subject to Clause 52.2, not be treated as Confidential Information and may be disclosed without restriction.

52.2 Clause 52.1 shall not apply to provisions of this Agreement or a Project Document designated as Commercially Sensitive Information and listed in Part 1 of Schedule 13 (Commercially Sensitive Information) to this Contract which shall, subject to Clause 52.4, be kept confidential.

52.3 The Councils and Contractor shall keep confidential all Confidential Information received by one party from the other party relating to this Agreement and Project Documents or the Project and shall use all reasonable endeavours to prevent their employees, agents and sub-contractors from making any disclosure to any person of any such Confidential Information.

52.4 Clauses 52.1 to 52.3 shall not apply to:

52.4.1 any disclosure of information that is reasonably required by any person engaged in the performance of their obligations under the Agreement for the performance of those obligations;

52.4.2 any matter which the Contractor or any of the Councils can demonstrate is already or becomes generally available and in the public domain otherwise than as a result of a breach of this Clause 52;

52.4.3 any disclosure to enable a determination to be made under Clause 54 (Dispute Resolution) or in connection with a dispute between the Contractor and any of its Sub-Contractors;

52.4.4 any disclosure which is required pursuant to any statutory, legal (including any order of a court of competent jurisdiction), or any Parliamentary obligation placed upon the party making the disclosure or the rules of any stock exchange or governmental or regulatory authority having the force of law or if not having the force of law, compliance with which is in accordance with the general practice of persons subject to the stock exchange or governmental or regulatory authority concerned;

52.4.5 any disclosure of information which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;

52.4.6 any provision of information to the parties’ own professional advisers or insurance advisers or to the Contractor to enable it to carry out its obligations under this Agreement, or may wish to acquire shares in the Contractor in accordance with the provisions of this Agreement to that person or their respective professional advisers, but only to the extent reasonably necessary to enable a decision to be taken on the proposal;

52.4.7 any disclosure by the Councils of information relating to the design, construction, operation and maintenance of the Project and such other information as may be reasonably required for the purpose of conducting a due diligence exercise to any proposed new contractor, its advisers and lenders (should the Councils decide to re‑tender this Agreement);
52.4.8 any registration or recording of the Necessary Consents, consents obtained in accordance with Clause 8 (Necessary Consents) and property registration required;
52.4.9 any necessary disclosure of information by any of the Councils to any other department, office or agency of the Government or their respective advisers or to any person engaged in providing services to the Council for any purpose related to or ancillary to this Agreement;

52.4.10 any disclosure for the purpose of:

(a) the examination and certification of any of the Councils’ or the Contractor’s accounts;
(b) any examination pursuant to the Local Government Act 1999 of the economy, efficiency and effectiveness with which any of the Councils have used their resources;
(c) complying with a proper request from either party’s insurance adviser, or insurer on placing or renewing any insurance policies; or

(d) without prejudice to the generality of Clause 52.4.4, compliance with the FOIA and/or Environmental Information Regulations,

provided that, for the avoidance of doubt, neither Clause (d) nor Clause 52.4.4 shall permit disclosure of Confidential Information otherwise prohibited by Clause 52.3 where that information is exempt from disclosure under section 41 of the FOIA or any equivalent provisions in the Environmental Information Regulations.

52.5 Where disclosure is permitted under Clause 52.4, other than Clause 52.4.2, 52.4.5 and 52.4.10, the recipient of the information shall be placed under a binding obligation of confidentiality the same as that contained in this Agreement that the recipient of such information enters into a confidentiality undertaking to the Contractor expressly stating that they will be bound by the obligation of confidentiality in relation to such information.

52.6 For the purposes of the Audit Commission Act 1998, an auditor may examine such documents as he may reasonably require which are owned, held or otherwise within the control of the Contractor and any Sub‑Contractor and may require the Contractor and any Sub‑Contractor to produce such oral or written explanations as he considers necessary.  For the avoidance of doubt it is hereby declared that the carrying out of an examination under the Audit Commission Act 1998 in relation to the Contractor is not a function exercisable under this Agreement.

52.7 The Contractor shall not make use of this Agreement or any information issued or provided by or on behalf of any of the Councils in connection with this Agreement otherwise than for the purpose of this Agreement, except with the written consent of the Lead Authority.

52.8 Where the Contractor, in carrying out its obligations under the Agreement, is provided with information relating to Service Users the Contractor shall not disclose or make use of any such information otherwise than for the purpose for which it was provided, unless the Contractor has sought the prior written consent of that Service Users and has obtained the prior written consent of the Lead Authority.

52.9 On or before the Expiry Date, the Contractor shall ensure that all documents or computer records in its possession, custody or control, which contain information relating to Service Users (including any documents in the possession, custody or control of a Sub‑Contractor) are delivered up to the Lead Authority.  Subject to the requirements of Data Protection Act 1998, FOIA and the Environmental Information Regulations the Contractor may retain copies of documents where they are required as evidence of a debt or default (in contract or tort).

52.10 The parties acknowledge that the Audit Commission has the right to publish details of the Agreement (including commercially sensitive information) in its relevant reports to Parliament.

52.11 The Contractor acknowledges that the Councils are subject to the requirements of the FOIA and the Environmental Information Regulations and shall facilitate the Councils’ compliance with its Information disclosure requirements pursuant to the same in the manner provided for in Clauses 52.12 to 52.17.

52.12 Where any of the Councils receives a Request for Information that the Contractor is holding on its behalf and which the relevant Council does not hold itself the relevant Council shall refer to the Contractor such Request for Information that it receives as soon as practicable and in any event within five Business Days of receiving a Request for Information and the Contractor shall:

52.12.1 provide the relevant Council with a copy of all such Information in the form that the Council requires as soon as practicable and in any event within ten Business Days (or such other period as the Council acting reasonably may specify) of the Council’s request; and

52.12.2 provide all necessary assistance as reasonably requested by the relevant Council in connection with any such Information, to enable the Council to respond to a Request for Information within time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.

52.13 Following notification under Clause 52.12, and up until such time as the Contractor has provided the relevant Council with all the Information specified in Clause 52.12.2, the Contractor may make representations to the Council as to whether or not or on what basis Information requested should be disclosed, and whether further information should reasonably be provided in order to identify and locate the information requested, provided always that the relevant Council shall be responsible for determining at its absolute discretion:

52.13.1 whether Information is exempt from disclosure under the FOIA and the Environmental Information Regulations;

52.13.2 whether Information is to be disclosed in response to a Request for Information, and

in no event shall the Contractor respond directly, or allow its sub-contractors to respond directly, to a Request for Information unless expressly authorised to do so by the relevant Council.

52.14 The Contractor shall ensure that all Information held on behalf of the Council is retained for disclosure for at least 1 year (from the date it is acquired) and shall permit the Council to inspect such Information as requested from time to time.

52.15 The Contractor shall transfer to the Council any Request for Information received by the Contractor as soon as practicable and in any event within 2 Business Days of receiving it.

52.16 The Contractor acknowledges that any lists provided by him listing or outlining Confidential Information, are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with the requirements of the FOIA and the Environmental Information Regulations.

52.17 In the event of a request from any of the Councils pursuant to Clause 52.12, the Contractor shall as soon as practicable, and in any event within 5 Business Days of receipt of such request, inform the relevant Council of the Contractor’s estimated costs of complying with the request to the extent these would be recoverable if incurred by the Council under Section 12(1) of the FOIA and the Fees Regulations.  Where such costs (either on their own or in conjunction with the Council’s own such costs in respect of such Request for Information) will exceed the appropriate limit referred to in Section 12(1) of the FOIA and as set out in the Fees Regulations (the “Appropriate Limit”) the Council shall inform the Contractor in writing whether or not it still requires the Contractor to comply with the request and where it does require the Contractor to comply with the request the 10 Business Days period for compliance shall be extended by such number of additional days for compliance as the Council is entitled to under Section 10 of the FOIA.  In such case, the Council shall notify the Contractor of such additional days as soon as practicable after becoming aware of them and shall reimburse the Contractor for such costs as the Contractor incurs in complying with the request to the extent it is itself entitled to reimbursement of such costs in accordance with its own FOIA policy from time to time.

52.18 The Contractor acknowledges that (notwithstanding the provisions of Clause 52 (Freedom of Information and Confidentiality)) the Councils may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the FOIA (the “FOIA Code”), be obliged under the FOIA, or the Environmental Information Regulations to disclose Information concerning the Contractor or the Project:

52.18.1 in certain circumstances without consulting with the Contractor; or

52.18.2 following consultation with the Contractor and having taken their views into account,

provided always that where Clause 52.18.1 applies the Council shall, in accordance with the recommendations of the FOIA Code, draw this to the attention of the Contractor prior to any disclosure.

52.19 If a Change in Law occurs which requires or imposes an obligation on the Contractor to respond to requests for information in the same or similar manner to the Councils’ obligations to comply with Requests for Information under FOIA and the Environmental Information Regulations, then the provisions of Clauses 52.11 to 52.18 shall apply mutatis mutandis in relation to the obligations on the Contractor to consult and liaise with the relevant Council following such requests for information

53. PUBLIC RELATIONS AND PUBLICITY
The Contractor shall comply with the provisions of Schedule 1 (Output Specification) in respect of public relations, publicity and branding for and promotion of the Services.

54. DISPUTE RESOLUTION
54.1 Any dispute arising in relation to any aspect of this Agreement shall be resolved in accordance with this Clause 54. If any dispute arises in relation to any aspect of this Agreement, the Contractor or the Lead Authority shall invite the other to resolve the dispute through the Contract Partnership Board in an attempt to come to an agreement in relation to the disputed matter.
54.2 If at any time either Party is of the opinion that any dispute is not likely to be resolved under Clause 54.1 that Party may invite the other to attempt to resolve the dispute through mediation administered by the Centre for Effective Dispute Resolution, International Dispute Resolution Centre, 70 Fleet Street, London EC4Y 1EU.
54.3 If the Contractor and the Lead Authority fail to resolve the dispute through consultation under Clause 54.1 within seven Days or, where the dispute was referred to mediation pursuant to Clause 54.2, the dispute has not been resolved through that process, either Party may refer the matter to an Adjudicator selected in accordance with Clause 54.4 below, provided that, without prejudice to Clause 54.1, either Party may at any time give the other Party notice of intention to refer the dispute to adjudication and the adjudicator shall be selected in accordance with Clause 54.4 below.
54.4 Where the dispute or difference is or includes a dispute or difference relating to the Services (including the Performance Mechansim) the Adjudicator shall be nominated and appointed by the President for the time being of the Chartered Institute of Waste Management within 30 Days of any application for such appointment by either Party. Where the dispute or difference is or includes a dispute or difference relating to the Clause 18 (Report and invoicing) or the Payment Mechansism (or both) the Adjudicator shall be nominated and appointed by the President for the time being of the Institute of Chartered Acccountants within 30 Days of any application for such appointment by either Party. Disputes or differences relating to all other areas arising out of or in connection with this Agreeement the Adjudicator shall be nominated and appointed by the President for the time being of the Law Society within 30 Days of any application for such appointment by either Party.
54.5 Within 7 Days of appointment in relation to a particular dispute, the Adjudicator shall require the parties to submit in writing their respective arguments.  The Adjudicator shall, in his absolute discretion, consider whether a hearing is necessary in order to resolve the dispute.

54.6 In any event, the Adjudicator shall provide to both Parties his written decision on the dispute, within 28 Days of appointment (or such other period as the Parties may agree after the reference, or 42 Days from the date of reference if the Party which referred the dispute agrees). Unless the Parties agree otherwise, the Adjudicator shall give reasons for his decision.  Unless and until revised, cancelled or varied by the court, the Adjudicator’s decision shall be binding on both Parties who shall forthwith give effect to the decision.
54.7 The Adjudicator’s costs of any reference shall be borne as the Adjudicator shall specify or, in default, equally by the Contractor and the Councils.  Each party shall bear its own costs arising out of the reference, including legal costs and the costs and expenses of any witnesses.

54.8 The Adjudicator shall be deemed not to be an arbitrator but shall render his decision as an expert and the provisions of the Arbitration Act 1996 and the law relating to arbitration shall not apply to the Adjudicator or his determination or the procedure by which he reached his determination.

54.9 The Adjudicator shall act impartially and may take the initiative in ascertaining the facts and the law.  The Adjudicator shall have the power to open up, review and revise any opinion, certificate, instruction, determination or decision of whatever nature, given or made under this Agreement.

54.10 All information, data or documentation disclosed or delivered by a Party to the Adjudicator in consequence of or in connection with his appointment as Adjudicator shall be treated as confidential.  The Adjudicator shall not, save as permitted by Clause 52 (Freedom of Information and Confidentiality), disclose to any person or company any such information, data or documentation and all such information, data or documentation shall remain the property of the Party disclosing or delivering the same and all copies shall be returned to such Party on completion of the Adjudicator’s work.

54.11 The Adjudicator is not liable for anything done or omitted in the discharge or purported discharge of his functions as Adjudicator unless the act or omission is in bad faith.  Any employee or agent of the Adjudicator is similarly protected from liability.

54.12 If:

54.12.1 there is any dispute in respect of matters referred to in Clause 14 (Changes to the Services), Clause 15 (Change in Law), Clause 38 (Compensation on Council Default), Clause 40 (Compensation on Termination for Contractor Default) or Clause 42 (Compensation on Termination for Force Majeure); or

54.12.2 either Party is dissatisfied with or otherwise wishes to challenge the Adjudicator’s decision made in accordance with Clauses 54.6 or 54.13; or

54.12.3 both Parties agree,

then either Party may (within 28 days of receipt of the Adjudicator’s decision including any decision of the Adjudicator pursuant to Clause 54.13, where appropriate), notify the other Party of its intention to refer the dispute to the courts of England and Wales.

54.13 Notwithstanding the provisions of Clause 54.6, where any dispute relates to  Clause 18 (Report and Invoicing), the Adjudicator shall consider any representations made by the Parties which either put forward their own case or deal with that of the other Party within 7 Days after referral of the dispute to the Adjudicator and the Adjudicator shall deliver his decision on such dispute as soon as practicable in the particular circumstances of the dispute to which his decision relates and in any event within 14 Days of referral of the dispute to him and give written notice of his decision to the Parties as soon as practicable thereafter.  The Adjudicator shall provide reasons for his decision following delivery of such notice.
54.14 The courts shall have the power to open up, review and revise any opinion, certificate, instruction, determination or decision of whatever nature given or made under this Agreement, to vary or cancel the decision of the Adjudicator and, where appropriate, to order financial compensation to be paid by one Party to the other.
54.15 The Parties shall continue to comply with, observe and perform all their obligations hereunder regardless of the nature of the dispute and notwithstanding the referral of the dispute for resolution under this Clause 54 and shall give effect forthwith to every decision of the Adjudicator and the courts delivered under this Clause 54.

54.16 Nothing in this Clause 54 shall prevent either the Contractor or the Councils from resisting enforcement of any decision on the grounds that the decision is invalid in law, whether through excess of jurisdiction by the Adjudicator or by breach of the rules of natural justice or in conflict of interest or in bad faith or otherwise.

55. WAIVER
55.1 No term or provision of this Agreement shall be considered as waived by any of the Councils or the Contractor unless a waiver is given in writing by that party.

55.2 No waiver under Clause 55.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Agreement unless (and then only to the extent) expressly stated in that waiver.

56. SEVERABILITY
If any term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Agreement.

57. COUNTERPARTS
This Agreement may be executed in any number of counterparts, all of which when taken together shall constitute one and the same instrument.

58. RELATIONSHIP OF THE PARTIES
Each of the Councils and the Contractor is an independent contractor and nothing contained in this Agreement shall be construed to imply that there is any relationship between them of partnership or (except as expressly provided in this Agreement]) of principal/agent or of employer/employee or as engaging in a joint venture through participation in the Project. The Contractor shall not have any right to act on behalf of any of the Councils nor to bind any of the Councils by contract or otherwise, and the Councils shall not have any right to act on behalf of the Contractor nor to bind the Contractor by contract or otherwise, except to the extent expressly permitted by the terms of this Agreement.

59. NOTICES
59.1 Form of Notice

Any demand, notice or other communication given in connection with or required by this Agreement shall be made in writing (entirely in the English language) and shall be delivered to, or sent by pre‑paid first class post to, the recipient at its registered office or its address stated in this Agreement (or such other address as may be notified in writing from time to time) or sent by facsimile transmission to the recipient (but not, for the avoidance of doubt, by electronic mail), in the case of:

59.1.1 the Councils, to 
Maidstone Borough Council, Maidstone House, King Street, Maidstone, Kent ME15 6JQ. FAO: The Supervising Officer (Mid-Kent Waste Project)
or to such other address as the Lead Authority may specify from time to time.
59.1.2 the Contractor, to 
and unless otherwise expressly stated in this Agreement marked for the attention of the Supervising Officer in the case of the Councils, and the Operations Manager in the case of the Contractor.

59.2 Service

Any such demand, notice or communication shall be deemed to have been duly served:

59.2.1 if delivered by hand, when left at the proper address for service; or

59.2.2 if given or made by pre‑paid first class post, two Business Days after being posted; or

59.2.3 if sent by facsimile, on the day of transmission provided that a confirmatory copy is on the same day that the facsimile is transmitted, sent by pre‑paid first class post in the manner provided for in this Clause 59.2,

provided in each case that if the time of such deemed service is either after 4.00pm on a Business Day or on a day other than a Business Day service shall be deemed to occur instead at 10.00 am on the following Business Day.

60. ENTIRE AGREEMENT
60.1 This Agreement and the Project Documents set forth the entire agreement between the Councils and the Contractor with respect to the subject matter covered by them and supersede and replace all prior communications, representations (other than fraudulent representations), warranties, stipulations, undertakings and agreements whether oral or written between the Councils and the Contractor. The Councils and the Contractor acknowledge they do not enter into this Agreement or the Project Documents in reliance on any warranty, representation or undertaking by any other Party other than those contained in this Agreement, or the Project Documents and that all its remedies for any breach of this Agreement or the Project Documents are set out in this Agreement or the Project Documents provided that this shall not exclude any liability:

60.1.1 which the Councils would otherwise have to the Contractor in respect of any statements made fraudulently or negligently by or on behalf of the Councils prior to the date of this Agreement; or

60.1.2 which the Contractor would otherwise have to the Councils in respect of any statements made fraudulently or negligently by or on behalf of the Contractor prior to the date of this Agreement.

61. AMENDMENTS
No amendment to or modification of this Agreement shall be valid or binding on any of the Councils or the Contractor unless it is made in writing, refers expressly to this Agreement and is executed by the Parties concerned or their duly authorised representative.

62. THIRD PARTY RIGHTS
62.1 No term of this Agreement shall be enforceable under the Contracts (Rights of Third Parties) Act 1999 by any person other than the parties to this Agreement save as provided in Clause 34.4 (Pensions) which shall be enforceable by the Transferring Employees and the Transferring Original Employees.
63. OWNERSHIP OF AND RISK IN CONTRACT WASTE
63.1 Risk in and responsibility for all Contract Waste and Recyclable Materials shall pass to the Contractor once they have been received by the Contractor or any of its sub‑contractors. 

63.2 Ownership of the Contract Waste and Recyclable Materials shall pass to the Kent County Council once they have been delivered to the designated transfer station. As between the Councils and the Contractor, ownership of the Contract Waste and Recyclable Materials received by or in the possession of the Contractor shall not pass to the Contractor at any time.

64. COMPLAINTS
64.1 The Contractor shall investigate complaints in accordance with Schedule 1 (Output Specification) and Service Delivery Plan and shall take such steps as necessary to comply with the outcome of that investigation. Subject to Clause 64.2, any dispute between the parties as regards the investigations and/or compliance with the outcome of that investigation shall be determined in accordance with Clause 54 (Dispute Resolution).
64.2 For the avoidance of doubt, the Contractor shall co‑operate fully with the Local Ombudsman as defined in the Local Government Act 1974 and with each of the Councils in the investigation of a complaint against a Council which relates to the defective or non‑performance of this Agreement by the Contractor.

65. LAW OF CONTRACT AND JURISDICTION
This Agreement shall be governed by the laws of England and Wales and subject to Clause 54 (Dispute Resolution), the Parties submit to the exclusive jurisdiction of the courts of England and Wales.

66. NOT USED 
67. JOINT AND SEVERAL LIABILITY
67.1 Each of the Councils has entered into this Agreement as a co-obligor of each of the other Councils on a joint and several basis.

67.2 The Councils shall each be jointly and severally liable for obligations and liabilities arising under or in connection with the entering into, performance or non-performance of this Agreement by the Councils and the Contractor may take action against, or release or compromise the liability of any Council or grant time or any other indulgence to any Council without in each case affecting the liability of any other Council.

68. NO DOUBLE RECOVERY
Notwithstanding any other provision of this Agreement no cost, loss, expenses or damage may be recovered more than once under the terms of this Agreement.
69. CONTAINERS – THE EXISTING STOCK 
69.1 On the First Stock Transfer Date:

69.1.1  the Contractor shall take possession of each Council’s Existing Stock and shall use the Existing Stock for the purpose of delivering the Services; and

69.1.2 the relevant Council shall provide the Contractor with a letter containing an inventory of the Existing Stock. Unless the Contractor disputes the contents of the letter within 7 days of the date of receipt, it shall be conclusive evidence regarding the quantity and type of Existing Stock that has been passed to the Contractor. 

69.2 the Existing Stock shall remain the property of the Councils but the Contractor shall in, accordance with Clauses 12.1 and 24 respectively, be responsible for securely storing, maintaining and insuring the Existing Stock until each item of Existing Stock has been delivered to a household.

69.3 Provided that the Existing Stock meets the requirements of the Specification, the Contractor shall ensure that all supplies of the Existing Stock are used up in delivering the Services. The Contractor shall not invoice the Councils for any replacement Containers (of a particular Container type) until the Existing Stock (of that Container type) has been used up.

69.4 The Contractor may not use the Existing Stock for any purpose other than the provision of the Collection Services on behalf of the Council that has provided the Existing Stock or lease, loan, sell or otherwise dispose of Existing Stock unless the consent of the relevant Council’s Authorised Officer is first obtained in writing.

69.5 Save as otherwise expressly provided, each Council:

69.5.1 remains responsible for all liabilities in connection with the Council’s Existing Stock incurred to and including the First Stock Transfer Date ; and

69.5.2 remains responsible for all claims in connection with the Council’s Existing Stock outstanding at the  First Stock Transfer Date or any claims arising by reason of any act or omission of the relevant Council or in relation to the ownership or operation of the Council’s Existing Stock up to and including the First Stock Transfer Date . 

69.6 Save as otherwise expressly provided, the Contractor:

69.6.1 is responsible for all liabilities in connection with each Council’s Existing Stock incurred after the First Stock Transfer Date (including, without limitation, all outgoings, costs and expenses of the relevant Council); and

69.6.2 will indemnify the relevant Council in full against each loss, liability, or cost (including legal and professional fees and expenses) which the relevant Council may incur in connection with the ownership or operation of the Council’s Existing Stock after the First Stock Transfer Date by the Contractor or as a result of the Contractor’s failure to comply with its obligations under Clause 69
70. CONTAINERS (INITIAL ROLLOUT) TO BE DELETED IF NOT REQUIRED
70.1 The Councils shall purchase the Initial Containers for use in connection with the Services. The Councils shall deliver the Initial Containers to the Contractor at the Park Wood Depot or some other location to be agreed on or before the Second Stock Transfer Date.

70.2 Upon delivery in accordance with Clause 70.1:

70.2.1 the Contractor shall take possession of the Initial Containers and shall use the Initial Containers for the purpose of delivering the Services; and

70.2.2 the Lead Authority shall provide the Contractor with a letter containing an inventory of the Initial Containers. Unless the Contractor disputes the contents of the letter within 7 days of the date of receipt, it shall be conclusive evidence regarding the quantity and type of Initial Containers that has been transferred to the Contractor. 

70.3 The Initial Containers shall remain the property of the Councils but the Contractor shall in, accordance with Clauses 12.1.2 and 24 respectively, be responsible for securely storing, maintaining and insuring the Initial Containers until each Initial Container has been delivered to a household.

70.4 The Contractor shall ensure that all supplies of Initial Containers are used up in delivering the Services. The Contractor shall not invoice the Councils for any replacement Containers (of a particular Container type) until the Initial Containers (of that Container type) have been used up.

70.5 The Contractor may not use the Initial Containers for any purpose other than the provision of the Collection Services or lease, loan, sell or otherwise dispose of the Containers unless the consent of the relevant Supervising Officer is first obtained in writing.

70.6 In addition to anything in this Clause 70 the Contractor shall comply with the requirements of the Specification with regard to the initial rollout of Service Containers.

70.7 Save as otherwise expressly provided, the Councils:

70.7.1 remain responsible for all liabilities in connection with the Initial Containers incurred to and including the Second Stock Transfer Date; and

70.7.2 remain responsible for all claims in connection with the Council’s Initial Containers outstanding at the Second Stock Transfer Date or any claims arising by reason of any act or omission of the relevant Council or in relation to the ownership or operation of the Council’s Initial Containers up to and including the Second Stock Transfer Date. 

70.8 Save as otherwise expressly provided, the Contractor:

70.8.1 is responsible for all liabilities in connection with Initial Containers incurred after the Second Stock Transfer Date (including, without limitation, all outgoings, costs and expenses of the relevant Council) but before delivery to a household; and

70.8.2 will indemnify the relevant Council in full against each loss, liability, or cost (including legal and professional fees and expenses) which the relevant Council may incur in connection with the ownership or operation of the Council’s Initial Containers after the Second Stock Transfer Date by the Contractor or as a result of the Contractor’s failure to comply with its obligations under this Clause 70.
71. PURCHASE OF ADDITIONAL CONTAINERS
71.1 When supplies of Existing Stock and Initial Containers (or each Container type) have been exhausted the Contractor shall be responsible for purchasing Additional Containers as required throughout the Contract Period and this Clause 71 shall apply.

71.2 The Contractor will sell and transfer with full title guarantee to the Lead Authority and the Lead Authority will purchase the Additional Containers in accordance with paragraph 4.14 of Schedule 1 (Output Specification).

71.3 The Contractor shall ensure that the Additional Containers comply with requirements of this Agreement.

71.4 The Lead Authority may inspect and test the Additional Containers at any time prior to delivery whilst the Containers are in the Contractor’s possession. The Contractor will not unreasonably refuse any request by the Lead Authority to carry out such inspection and testing and will provide the Lead Authority with all facilities reasonably required. 

71.5 If as a result of such inspection or testing the Lead Authority is not satisfied that the Additional Containers will comply in all respects with the requirements of this Agreement and the Lead Authority so informs the Contractor within 30 days of inspection or testing, the Contractor will take all steps necessary to ensure compliance. 

71.6 Notwithstanding any such inspection or testing, the Contractor will remain fully responsible for the Additional Containers and any such inspection or testing will not diminish or otherwise affect the Contractor’s obligations under this Agreement.

71.7 The Additional Containers will be delivered by the Contractor to Households in the MBC Administrative Area, SBC Administrative Area and ABC Administrative Area in accordance with the paragraph 4.14 of the Output Specification. The Contractor shall within 10 Business Days of delivery of an Additional Container to a Household in accordance with paragraph 4.14 notify the Supervising Officer of such delivery.

71.8 The Lead Authority will not be deemed to have accepted an Additional Container until it has had 10 days to inspect it following notice of the delivery. The Lead Authority will also have the right to reject Additional Containers as though they had not been accepted for 20 days after any latent defect in the Additional Containers has become apparent.

71.9 The Lead Authority will pay the Contractor in respect of the Additional Containers and the delivery of such in accordance with Schedule 3 (Payment Mechanism).

71.10 In addition to anything in this Clause 71 the Contractor shall comply with the requirements of paragraph 4.14 of the Specification with regard to the Additional Containers.

71.11 Risk in and ownership of the Additional Containers will pass to the applicable Council on delivery to a Household within its administrative area in accordance with Schedule 2 (Service Delivery Plan).

71.12 The Contractor warrants that neither the Additional Containers, nor their use, resale or importation infringes the Intellectual Property Rights of any person.

71.12.1 The Contractor warrants to the Councils that the Containers:

71.13 will be of satisfactory quality within the meaning of the Sale of Goods Act 1979, and fit for any purpose held out by the Contractor or made known to the Lead Authority by the Contractor at or prior to this Agreement being formed;

71.14 will be free from defects in design, material and workmanship;

71.15 will correspond in every respect with the Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan);

71.16 will comply with all Legislation relating to the Containers and their sale and supply and performance;

71.17 will be delivered by appropriately qualified, trained and experienced personnel with a high standard of skill care and diligence in accordance with this Agreement; and

71.18 manufactured to such standard of quality generally observed in the industry for service similar to the Collection Services.

71.19 Without prejudice to any other rights or remedies of the Lead Authority (whether express or implied), if the Contractor breaches any terms of this Clause 71 (including a failure or delay in delivery) or this Agreement expires or is terminated in accordance with Clauses 37, 38, 41 or 43 then the Lead Authority may (but will not be obliged to) whether or not the Additional Containers have been delivered:

71.19.1 cancel any or all remaining Installments if this Agreement has not already terminated;

71.19.2 refuse to accept any subsequent delivery of Additional Containers which the Contractor attempts to make;

71.19.3 recover from the Contractor any additional expenditure reasonably incurred by the Councils in obtaining Containers in substitution for the Additional Containers which are outstanding as at the date of any such claim from another supplier;

71.19.4 serve a notice on the Contractor requiring it to deliver all of the otherwise undelivered Additional Containers to an address within the ABC Administrative Area; or the SBC Administrative Area.;

71.19.5 claim damages for any additional costs, loss or expenses incurred by the Councils which are attributable to the Contractor’s breach of this Clause 71; and/or

71.19.6 for a period of 12 Months from the date of delivery, in respect of each Additional Container which did not conform with Schedule 1 (Output Specification) and Schedule 2 (Service Delivery Plan) on delivery, oblige the Contractor, at the Lead Authority’s option forthwith to replace or repair such Additional Containers free of charge and any repaired or replaced Containers will be guaranteed for the remainder for the unexpired period of the 12 Month period from the date of its original delivery.

71.20 The Contractor will indemnify, keep indemnified and hold harmless the Councils from and against all costs (including the cost of enforcement), expenses, liabilities (including any tax liability) injuries, direct, indirect and consequential loss (all three of which include pure economic loss, loss of profits, loss or business, depletion of goodwill and like loss) and judgments which the Councils incur or suffer as a consequence of any direct or indirect breach or negligent performance by the Contractor or failure or delay in performance of the terms of the this Clause 71.
72. the LICENSE 
72.1 On or before the MBC Service Commencement Date, the Lead Authority and the Contractor shall enter into the License in the form set out in Schedule 5 at a peppercorn fee.

72.2 In the event that the Contractor for any reason (other than as a result of the Contractor’s own act, omission or default) ceases to have the use of the Park Wood Depot as a depot for the purpose of delivering the Services, the Contractor shall promptly arrange alternative suitable premises for use as a depot. 
72.3 In the circumstances arising in 72.2 the Contractor shall be entitled to an increase in the Monthly Charge to reflect the cost of renting alternative premises provided that such increase shall not exceed a rental cap (to be revised annually in accordance with the Annual Review Mechanism) of £60,000 per annum (or its pro rata equivalent) plus business rates.
72.4 If the Contractor decides not to use the depot then an additional annual cost of £22,328 (subject to annual indexation) will be deducted from the Annual Contract sum payable to the Contractor.
Schedule 1  - Output Specification

Schedule 2  - Service Delivery Plan
Schedule 3  - Payment Mechanism

Schedule 4  - Performance Mechanism 
Schedule 5  - PROPERTY MATTERS
Part 1  License 
Maidstone Borough Council Depot Description
In delivery of the Mid Kent Contract, the Contractor has the option to make use, under license, of part of Maidstone Borough Council’s Park Wood Depot located on Bircholt Road, Park Wood, Maidstone ME15 9XY as follows:

· Parking for a minimum of 27 commercial vehicles – 6 of these spaces may alternatively be available for outside storage as required

· Parking for 18 private cars or light commercial vans in the designated staff parking area

· the right to operate and use the diesel tank and fuel pump sited within the Depot but on the basis that all diesel bought by the Landlord from the Contractor for its vehicles shall be charged at trade cost with no element of profit

· Use of the vehicle wash down facility sited within the Depot on the basis that the Contractor pays to Maidstone Borough Council a 50% proportion of the costs for maintaining the vehicle wash down facility.  The current maintenance cost is £3,500 per annum.

· Use of an external caged storage area

· A small internal secure storage area with the main warehouse 

· Use of the common toilets, kitchen and mess rooms at the Depot

· Use of offices suitable for up to 6 staff and an internal storage cupboard.

Maidstone Borough Council is also considering the investment in electric vehicle charging infrastructure at the Depot over the next 12-24 months.  When available the Contractor will be provided access to this infrastructure and electricity charges will be made at trade cost to the Contractor based on usage.

The Depot is made available for a peppercorn rent.  

Part 2  - Park Wood Depot Plans

Schedule 6  - Council Policies
The following to be included:
· Equalities 

· Child Protection

· Complaint Handling 

· Anti Fraud and Corruption Policy

· Whistle Blowing Charter

· Data Protection

· Corporate Strategy

· Environmental Management Plans

· Prevent and Modern Slavery Policies
· The WRAP Waste Collection Commitment
Schedule 7  - Contract Partnership Board
Schedule 8  - Employment Matters
Schedule 9  - Insurance

1. THIRD PARTY PUBLIC AND PRODUCTS LIABILITY INSURANCE

(a) Insured

The Contractor

(b) Indemnity 

(i) To indemnify the Insured in respect of all sums that they may become legally liable (whether contractually or otherwise) to pay as damages and claimants’ costs and expenses in respect of accidental death, or bodily injury, illness, death, disease contracted by any person;

(ii) loss or damage to property;

(iii) interference to property or any easement right of air, light, water or way or the enjoyment or use thereof by obstruction, trespass, nuisance, loss of amenities, or any like cause

happening during the Period of Insurance and arising out of or in connection with the Services.

(c) Limit of Indemnity

Not less than £50,000,000 in respect of any one occurrence, the number of occurrences being unlimited, but in the aggregate in respect of pollution and products liability.
(d) Maximum Deductible

£50,000 for each and every occurrence of property damage (personal injury claims will be paid in full) (escalated periodically as appropriate). 
(e) Territorial Limits

United Kingdom (and elsewhere in the world in respect of non manual visits)

(f) Jurisdiction

Worldwide (excluding USA/Canada) 

(g) Period of Insurance

From the Commencement Date and throughout the Contract Period (renewable on an annual basis unless agreed otherwise by the Parties and maintained on a losses occurring basis throughout).

(h) Cover Features and Extensions

(i) Munitions of war

(ii) Cross liability Clause
(iii) Contingent motor

(iv) Legal defence costs

(v) Waiver of Subrogation in favour of each Council  

(vi) Contractual liability

(vii) Health & Safety at Work Act(s) Clause
(viii) Costs in addition to limit (other than USA / Canada)

(ix) Data Protection Act Clause
(x) Insured to include directors, officer and employees of the insured parties

(xi) Consumer Protection Act 1987

(xii) Libel and slander

(xiii) Social functions and activities

(xiv) Infringement of privacy and wrongful arrest
(xv) Defence, appeal and Prosecution costs relating to the Corporate Manslaughter and Corporate Homicide Act 2007 
(xvi) Liability for loss of or damage to property in the custody or control of the Contractor 
2. EMPLOYERS LIABILITY INSURANCE

(a) Insured

The Contractor

(b) Indemnity 

To indemnify the Insured up to the limit of indemnity for all sums that the Insured shall become legally liable to pay in respect of death disease or injury sustained by any employee of the Insured, including costs and expenses, where the injury death or disease has occurred during the Period of Insurance and has arisen out of and in the course of employment with the Insured.

(c) Limit of Indemnity

Not less than £10,000,000 in respect of any one claim or series of claims arising from one cause.

(d) Territorial Limits

United Kingdom (and elsewhere in the world  in respect of non manual visits)

(e) Jurisdiction

Worldwide (excluding USA/Canada)

(f) Period of Insurance

From the Commencement Date and throughout the Contract Period (renewable on an annual basis unless agreed otherwise by the Parties and maintained on a losses occurring basis throughout).

3. MOTOR INSURANCE

(a) Insureds

The Contractor

(b) Indemnity 

(i) To indemnify the Insured in respect of all sums that they may become legally liable (whether contractually or otherwise) to pay as damages and claimants’ costs and expenses in connection with accidents caused by, or arising in connection with, any vehicle used by the Insured in connection with the Services;

(ii) To provide comprehensive cover to the Insured in respect of loss of or damage to any vehicle used by the Insured in connection with the Services;

(c) Limit of Indemnity

(i) Unlimited in respect of legal liability for personal injury and death. In respect of damage to property, the limit of indemnity shall be a sum not less than £50,000,000 in respect of any one occurrence, the number of occurrences being unlimited;

(ii) The limit of indemnity in respect of the interest specified in paragraph (b)(ii) shall be not less than the replacement value of all vehicles used by the Insured in connection with the Services.

(d) Territorial Limits

Great Britain, Northern Ireland, The Isle of Man and the Channel Islands.

(e) Jurisdiction

Great Britain, Northern Ireland, The Isle of Man, the Channel Islands and any member state of the European Union.

(f) Period of Insurance

From the Service Commencement Date and thereafter throughout the Contract Period (renewable on an annual basis unless agreed otherwise by the Parties and maintained on a losses occurring basis throughout).

4. PROPERTY DAMAGE INSURANCE

(a) Insured

The Contractor

(b) Indemnity 

“All risks” of physical loss of or damage to the Insured Property from any cause not excluded. 

(c) Sum Insured 

At all times an amount not less than the total reinstatement or replacement value of the Insured Property (increased periodically as appropriate).  

(d) Insured Property 

The Containers 

(e) Territorial Limits

United Kingdom including whilst in inland transit. 

(f) Period of Insurance

In respect of each Container, from the Commencement Date until the date when risk in and ownership of the Container passes to the applicable Council in accordance with the provisions of the Project Agreement.

Schedule 10  - Performance Bond
Schedule 11  - Pensions Documents
Part 1  – Admission Agreement
Part 2  - Pensions Bond

Schedule 12  - Commercially Sensitive Information

The following will be treated as Commercially Sensitive Information
1. TO BE AGREED
Schedule 13  - Parent Company Guarantee

Schedule 14  - Bill of Quantities 
Part A

Option 2  Final Tender Pricing Document

Part B

Small Services Rates

Schedule 15  - Legal Ownership
Schedule 16  - Tender Response
SCHEDULE 16 – TENDER RESPONSE 

ANNEX A – Post Tender Correspondence

This Agreement has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.

THE COMMON SEAL OF
)

MAIDSTONE BOROUGH COUNCIL
)

was hereunto affixed
)

in the presence of:
)

Solicitor - Authorised Signatory
THE COMMON SEAL OF
)

SWALE BOROUGH COUNCIL
)

was affixed to this deed
)

in the presence of:
)

Authorised Signatory

THE COMMON SEAL OF
)

ASHFORD BOROUGH COUNCIL
)

was affixed to this deed
)

in the presence of:
)

Mayor

Head of Legal and Democratic Services
EXECUTED AND DELIVERED


as a deed by 


acting by a director, in the presence of:
…………………………..


Director

……………………………..

Witness

Name:

Address:

Occupation:
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