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THIS AGREEMENT is made on the day of

BETWEEN

1)

()

THE COUNCIL OF THE CITY OF STOKE-ON-TRENT of Civic Centre Glebe Street
Stoke-on-Trent ST4 1HH (hereinafter referred to as “the Council”); and

[ ] (hereinafter referred to as “the Provider”)

each a “Party” and together the “Parties”

RECITALS

(A)

(B)

(©)

(D)

(E)

The Council wishes to set up flexible multi-supplier framework arrangements under the
Light Touch Regime for the purposes of purchasing Independent Specialist Placement
Services in Stoke-on-Trent and to this end the Council published a Contract Notice in
[FTS] on [date].

Several service providers have been successful in submitting tenders in response to
the said Contract Notice (the Original Framework Providers) and the Council now
wishes to enter into long-term services contracts of 4 years’ duration with each of the
Framework Providers subject to and in accordance with the same advertised form of
agreement.

The Council intends to reopen the framework arrangements every 6 months to give
service providers other than the Framework Providers the opportunity to sign up to
equivalent long term contracts (being co-terminus with the agreements of the Original
Framework Providers) provided that in doing so the Council will not reopen the
framework arrangements to the Original Framework Providers or any other service
providers which are already on the framework.

Under these arrangements with the Original Framework Providers and any Framework
Providers added pursuant to Recital C (together the Framework Providers), the
Council may when it wishes to make a call-off select one of the Framework Providers
in accordance with Appendix 2 hereto (the “Standard Call-Off Procedure””) and make
a call-off under that Framework Provider’s long-term services contract.

The Provider is one of the successful Framework Providers pursuant to Recital B
above and the Council now wishes to enter into the following long-term services
contract with the Provider under which

- the Council may, if it selects the Provider pursuant to the aforementioned
Standard Call-Off Procedure, make referrals to the Provider; and

- the Provider will upon receipt of any such referral deliver the relevant services,

all subject to and in accordance with the terms and conditions set out below.
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IT IS AGREED as follows: -

1.

1.1.

Definitions and Interpretation

In this Agreement unless the context otherwise requires the following words and
expressions shall have the meaning given to them below:

“Affected Party” has the meaning given to it in the definition of Force Majeure Event in
this clause 1.1

“‘Agreement” means this agreement between the Council and the Provider consisting
of these clauses and any attached Appendices

“Approval” means the written consent of the Council

“Charges” means the charges which shall become due and payable by the Council to
the Provider in respect of the proper performance of the Services in accordance with the
provisions of this Agreement under legally binding IPAs signed by both parties, being the
charges set out in IPAs in accordance with Appendix 3.

“Commencement Date” means 2" September 2024

"Consultation Form” means a referral form (or emailed or other written equivalent)
accompanied by an Education and Health Care Plan pursuant to clause 5.3, as may
be reissued or varied in accordance with this Agreement from time to time which when
completed and signed by both parties shall form a legally binding IPA.

“Contract Year” means a period of 12 months commencing on the Commencement
Date or an anniversary of the Commencement Date during the Contract Period

“Expiry Date” means 1% September 2028

“Confidential Information” means any information which has been designated as
confidential by either Party in writing or that ought to be considered as confidential
(however it is conveyed or on whatever media it is stored) including information which
relates to the business, affairs, properties, assets, trading practices, services,
developments, trade secrets, Intellectual Property Rights, know-how, personnel,
customers and suppliers of either Party all personal data and sensitive personal data
within the meaning of the Data Protection Act 2018 and commercially sensitive
information

Data Protection Legislation: all applicable data protection and privacy legislation in
force from time to time in the United Kingdom including the UK GDPR; the Data
Protection Act 2018 (DPA 2018) (and regulations made thereunder) and the Privacy
and Electronic Communications Regulations 2003 (SI 2003/2426) as amended and
the guidance and codes of practice issued by the Information Commissioner and
applicable to a Party.

“‘DBS” means the Disclosure and Barring Service which was established under the
Protection of Freedoms Act 2012

“Details of Data Processing” means the document attached to this Agreement at
Appendix 6

“Dispute Resolution Procedure” means the dispute resolution procedure described in
clause 27
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“‘Employee” means all persons employed by the Provider together with the Provider’'s
servants, agents and Sub-Contractors

“Employee Liability Information” means the information that a transferor is obliged
to notify to a transferee under Regulation 11(2) of TUPE:

(a) the identity and age of the Employee; and

(b) the Employee's written statement of employment particulars (as required
under section 1 of the Employment Rights Act 1996); and

(c) information about any disciplinary action taken against the Employee and
any grievances raised by the Employee, where the Employment Act 2002
(Dispute Resolution) Regulations 2004 (S| 2004/752) and/or a Code of
Practice issued under Part IV of the Trade Union and Labour Relations
(Consolidation) Act 1992 relating exclusively or primarily to the resolution of
disputes applied, within the previous two years; and

(d) information about any court or tribunal case, claim or action either brought
by the Employee against the transferor within the previous two years or
where the transferor has reasonable grounds to believe that such action may
be brought against the transferee arising out of the Employee's employment
with the transferor; and

(e) information about any collective agreement that will have effect after the
Service Transfer Date in relation to the Employee under regulation 5(a) of
TUPE

“‘Employment Liabilities” means all claims, including claims for redundancy payments,
unlawful deduction of wages, unfair, wrongful or constructive dismissal compensation,
compensation for sex, race or disability discrimination, claims for equal pay,
compensation for less favourable treatment of part-time workers, and any claims
(whether in tort, contract, statute or otherwise), demands, actions, proceedings and
any award, compensation, damages, tribunal awards, fine, loss, order, penalty,
disbursement, payment made by way of settlement and costs and expenses
reasonably incurred in connection with a claim or investigation (including any
investigation by the Equal Opportunities Commission, the Disability Rights
Commission, or the Commission for Racial Equality or other enforcement, regulatory
or supervisory body), and of implementing any requirements which may arise from
such investigation, and any legal costs and expenses

Existing Placements” means any and all placements of pupils that have been
referred to the Provider under a Previous Agreement where the placement remains in
place at the end of the day immediately preceding the Commencement Date, except
where that placement was intended to terminate with effect from the end of that day

“Final Warning Notice” means a notice served in accordance with Clause 22.4

“Force Majeure Event” means the occurrence after the date of this Agreement of:
(a) war, civil war, armed conflict or terrorism,

(b) nuclear, chemical or biological contamination unless the source or the cause
of the contamination is the result of the actions or breach by the Provider or its
Sub-Contractors,
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(© pressure waves caused by devices travelling at supersonic speeds,

which directly causes either party (“Affected Party”) to be unable to comply with all or
a material part of its obligations under this Agreement

“‘FOIA” means the Freedom of Information Act 2000 and any subordinate legislation
made under this Act from time to time together with any guidance and/or codes of
practice issued by the Information Commissioner in relation to such legislation

"Inflationary Cap” means the limit on an inflation-based price increase pursuant to
P3.9 of the Price Banding Information (Appendix 3)

“Information” has the same meaning as provided under section 84 of the Freedom of
Information Act 2000

“Intellectual Property Rights” means patents, inventions, trademarks, service marks,
logos, design rights (whether registerable or otherwise) and applications for any of the
foregoing; copyright, database rights, domain names, trade or business names, moral
rights, and other similar rights or obligations whether registerable or not in any country
(including but not limited to the United Kingdom) and the right to sue for passing off

“Individual Placement Agreement” (or IPA) means an individual placement
agreement for provision of Services to an individual Pupil signed by both parties, based
on the form appended at Appendix F, as may be amended by the Council from time to
time

“Monitoring Schedule” means Appendix 4

“‘Placement” means either the placement of a Pupil with the Provider following
acceptance by the Provider of a Consultation Form and SENMAS having confirmed a
start date pursuant to clause Error! Reference source not found..

“Pricing Rates” means the rates set out in P1.1 of the Price Banding Information
(Appendix 3), subject to P1.3 and P3.

“Price Banding Information” means Appendix 3

“Provider Default” means any breach of the Provider’s obligations (including but not
limited to fundamental breach or breach of a fundamental term) or any default, act,
omission, negligence or statement of the Provider, its employees, agents or Sub-
contractors in connection with or in relation to the subject matter of the Agreement and
in respect of which the Provider is liable to the Council

“Provider’s Final Staff List” means the list of all the Provider's and Sub-Contractor's
personnel engaged in, or wholly or mainly assigned to, the provision of the Services or
any part of the Services at the Service Transfer Date

“Provider's Provisional Staff List” means the list prepared and updated by the
Provider of all the Provider's and Sub-Contractor's personnel engaged in, or wholly or
mainly assigned to, the provision of the Services or any part of the Services at the date
of the preparation of the list
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“Previous Agreement” means an agreement between the Provider and the Council
which pre-dates this Agreement under which the Provider had been engaged by the
Council to provide services similar or equivalent to the Services.

“Pupil” means a child or young person in respect of whom the Services are provided

“Quarter” means a period of three consecutive months construed on the basis that
each Contract Year is divided into 4 such periods running successively with the first
one beginning at the start of the Contract Year

‘Relevant Employees” means those Employees whose contracts of employment
transfer with effect from the Service Transfer Date to the Council or a Replacement
Provider by virtue of the application of TUPE

“Relevant Transfer” means a relevant transfer for the purposes of TUPE

“Replacement Provider” means any third party provider appointed by the Council
from time to time to provide any services which are substantially similar to the Service
and which the Council receives in substitution for any part of the Service following the
expiry, termination or partial termination of the Agreement

“Serious Default” means a Provider Default which (a) in the Council’'s reasonable
opinion materially prejudices the education, health, safety and/or welfare of a Pupil; (b)
a material breach by the Provider of any of its obligations under this Agreement which
in the Council’s reasonable opinion materially and adversely affects the performance
of any or all of the Services in whole or in part; (c) a persistent breach by the Provider
of any of its obligations under this Agreement which materially and adversely affects
the performance of any or all of the Services, in whole or in part; (d) a material breach
by the Provider of Clause 16 (Data Protection ) occurs; or (e) the Provider has been
found to be fraudulent or to have submitted erroneous or misleading reports or the
Council reasonably believes the Provider has been fraudulent or has submitted
erroneous or misleading reports

“SENMAS Team” or “SENMAS” means the Council’'s Special Education Needs
Monitoring and Assessment Service or the equivalent or successor team assuming
this function from time to time

“Services” means the provision of Placements and associated services for children
needing independent specialist provision as more particularly described in the
Specification attached hereto

“Service Transfer Date” means the date on which the Service (or any part of the
Service), transfers from the Provider to the Council or any Replacement Provider

“School” means a school belonging to the Provider at which placements can be made
under this Agreement., being either one of those schools listed in completed Product
Matrix (Appendix C). For the avoidance of doubt, to add new schools a Provider must
re-tender when the framework reopens.

“Specification” means the requirements specification for the provision of the Service
attached to this Agreement at Appendix 1 (the main specification Appendix 1a and the
additional specification Appendix 1b).

“Staffing Information” means in relation to all persons detailed on the Provider's
Provisional Staff List, in an anonymised format, such information as the Council may
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1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

1.9.

1.10.

reasonably request including the Employee Liability Information and details of whether
the personnel are employees, workers, self-employed, contractors or consultants,
agency workers or otherwise, and the amount of time spent on the provision of the
Services “Sub-Contractor” means the contractors or providers engaged by the
Provider to provide services to, for or on behalf of the Provider for the purposes of
providing the Services to the Council

“TUPE” the Transfer of Undertakings (Protection of Employment) Regulations 2006 (Sl
2006/246) or any amendment or replacement thereof

“UK GDPR” has the meaning given to it in section 3(10) (as supplemented by section
205(4)) of the Data Protection Act 2018

“Working Day” means a day (other than a Saturday or Sunday) on which banks are
open for domestic business

References to numbered clauses or appendices are to the relevant numbered clauses
or appendices in this Agreement; references to paragraphs are to paragraphs of the
relevant Appendix.

The headings are included for ease of reference only and shall not affect the
interpretation or construction of this Agreement;

References to the singular shall include the plural and references to the masculine
shall include the feminine and the neuter and vice versa in each case;

References to a statute, statutory instrument, regulation, order or quality standard shall
be construed as a reference to such statute, statutory instrument, regulation, order or
quality standard as amended or re-enacted or updated or superseded from time to
time;

References to any person shall include natural persons and partnerships, firms and

other incorporated bodies and all other legal persons of whatever kind and however
constituted and their successors and permitted assignees or transferees;

The words “include” “includes” and “including” shall be construed without limitation;

No terms and conditions of the Provider whether stated on an invoice in a catalogue
or other literature shall apply override or supersede any of the terms of this Agreement;

The Appendices form part of this Agreement and shall have effect as if set out in full in
the body of this Agreement.

Where there is any conflict or inconsistency between the provisions of the Agreement,
such conflict or inconsistency shall be resolved according to the following order of
priority:

1.10.1. the clauses of the Agreement;

1.10.2. Price Banding Information;

1.10.3. The other Appendices to this Agreement
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2.1

2.2.

3.1

4.1.

4.2.

5.1.

5.2.

5.3.

5.4.

Contract Period

This Agreement shall take effect on the Commencement Date and shall expire on the
Expiry Date unless it is otherwise terminated in accordance with this Agreement (“the
Contract Period”).

For the avoidance of doubt, the duration of any Individual Placement Agreements in
force at date on which the Agreement terminates shall not (in the absence of a notice
expressly terminating the IPA) be affected, and the relevant provisions below forming
part of any such contracts shall continue to apply to them insofar as IPA continue in
such circumstances.

Council’s Obligations

Save as otherwise expressly provided the obligations of the Council under the
Agreement are obligations of the Council in its capacity as a contracting party and
nothing in the Agreement shall operate as an obligation upon or in any other way fetter
or constrain the Council in any other capacity nor shall the exercise by the Council of
its duties and powers in any other capacity lead to any liability under the Agreement
(howsoever arising) on the part of the Council to the Provider.

Provider’s Warranties and Due Diligence

The Provider warrants that it has had an opportunity to carry out a thorough due
diligence exercise in relation to the Services. Save as expressly provided in the
Specification, no representations, warranties or conditions are given or assumed by
the Council in respect of any information which is provided to the Provider by the
Council and any such representations, warranties or conditions are excluded, save to
the extent that such exclusion is prohibited by law.

The Provider warrants that it is capable of performing the Services in all respects in
accordance with this Agreement. The Provider warrants and represents that all
information contained in or provided with the Provider's tender remains true, accurate
and not misleading as at the Commencement Date, save as may have been
specifically disclosed in writing to the Council prior to execution of this Agreement.

Procedure for Calling Off Services

Where the Council wishes to source Services through this Agreement, it may award an
Individual Placement Agreement using the Standard Call-Off Procedure at Appendix 2

The Council may from time to time make changes to the procedures and provisions set
out in this clause and/or contained in the Standard Call-Off Procedure subject to
complying with applicable procurement legislation.

An IPA in a form as required by the Council and signed by both Parties shall be a
prerequisite for the placement of each Pupil.

The Council may at any time in its sole discretion terminate Individual Placement
Agreements with effect from such date as the Council stipulates. In this event, the
Provider shall provide to the Council all such assistance as is reasonably requested by
the Council in connection with the cessation of the Services under that Placement and
the transfer to a new service provider (where applicable).

Variation to an IPA
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5.5.

5.6.

5.7.

5.8.

5.9.

5.10.

The Council may from time to time request a variation to an IPA by issuing an amended
version of the IPA (or the relevant part thereof) or by otherwise communicating
amendment(s) to the Provider in writing and:

(a) the Provider must promptly notify the Council whether it accepts the amended
IPA; and

(b) if the Provider notifies the Council that it accepts the amended IPA, the
Council will then confirm a start date for the amendment.

Provided always that where elements of Services are being removed or reduced, the
Provider shall not be given an opportunity to accept or reject the amendment pursuant
to 5.5(a) above, and any such amendment by the Council shall take effect on the date
stipulated by the Council.

If at any time following the issue of an IPA the Provider considers that it should be
amended in the interests of good practice for the benefit of the Pupil, it shall notify the
Council of its concerns and the Council may (but shall not be obliged to) issue an
amended version of the IPA or otherwise communicate amendments to the Provider.

For the avoidance of doubt:-

5.7.1. changes to an IPA which are not made in writing in accordance with clauses
and signed by both Parties 5.5 and 5.6 shall be of no force and effect; and

5.7.2. any Services which the Provider provides which exceed or otherwise depart
from the IPA (as varied or reissued in accordance with clauses 5.5 and 5.6)
shall not be charged for by the Provider.

Existing Placements

For the avoidance of doubt Existing Placements shall not be referred under this
Agreement.

Communications

Notwithstanding any other provision of this Agreement, communications between the
Council and the Provider under this clause 5 (and the equivalent provisions in the
Specification) shall be communicated by email and, where they are addressed to or to
be sent by the Council, they shall be addressed to or sent by the Council's SENMAS
Team. For the purposes such communications under this clause 5, the following email
addresses shall be used:

5.9.1. For the Council senmas@stoke.qgov.uk

5.9.2. For the Provider [insert email address provided with tender] (alternatively the
Council may use such other email address as the Council holds for the
Provider)

For the avoidance of doubt, the Provider is not to accept any referrals (or amendments
to referrals) from any Council team other than the SENMAS Team. Examples of other
Council Teams or entities from whom referrals are not to be accepted include Social
Care, Learning Pathways Team, CCG or the schools themselves.
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6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

6.7.

6.8.

6.9.

6.10.

6.11.

Manner of Carrying out the Services

The Provider shall provide the Services in accordance with the Specification and all
applicable laws.

The Provider shall provide the Services with reasonable skill and care in accordance
with the best practices prevailing in the industry-sector of which the Services form part.

The Council shall have the power to inspect and examine the performance of the
Services at any reasonable time provided that the Council gives reasonable notice to
the Provider at any premises where any part of the Services are being performed.

Timely provision of the Services shall be of the essence including commencing the
provision of the Services within the time agreed or on a specified date. Without
prejudice to the other rights and remedies available to the Council, the Council may
require the Provider to reimburse the Council for all reasonable costs incurred by the
Council which have arisen as a consequence of the Provider's delay in the
performance of its obligations under the Agreement (except where such delay is
caused by the Council’s breach of this Agreement or negligence).

The Provider shall comply with all reasonable instructions given to it by the Council in
relation to the performance of the Service.

The Provider shall provide all equipment required for the proper performance of the
Service, and warrants and represents that such equipment is fit for all the purposes for
which it will be required.

The Provider warrants and represents that any Employees assigned to the
performance of the Services shall possess and exercise such gualifications, skill and
experience as are necessary for the proper performance of the Service and, insofar as
such persons were named in the Provider’s tender, it shall not remove or replace such
persons without prior Approval. The Council shall have the right after consultation with
the Provider to request the removal of any person engaged in the performance of the
Services if in its reasonable opinion the performance or conduct of such person is or
has been unsatisfactory.

No enquiry inspection, approval, sanction, comment, consent, decision or instruction
at any time made or given by or on behalf of the Council in relation to any equipment
or any aspect of the Services shall operate to exclude or limit the obligation of the
Provider to deliver the Services in accordance with this Agreement.

The Provider shall not without prior Approval accept any trade, commission, discount,
allowance, direct or indirect payment or other consideration from any third party in
connection with the performance of the Services.

In the event that the Provider receives any complaint whether written or oral in respect of
the provision of the Services, whether such complaint is made by a Pupil, a parent or
guardian of a Pupil or by a member of the public the Provider shall immediately inform
the Council of the particulars of the complaint and shall promptly provide the Council with
a copy of the complaint if such complaint is received in writing.

The Provider acknowledges that the Council does not provide any guarantee or other
assurance as to the volumes of Services which it will require from the Provider pursuant
to this Agreement. The Provider further acknowledges that it is not appointed on an
exclusive basis, and that nothing in this Agreement prevents the Council from
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7.1.

7.2.

7.3.

8.1.

8.2.

8.3.

8.4.
8.5.

8.6.

8.7.

8.8.

8.9.

appointing any third party to provide services of a kind similar to or the same as the
Services (or from carrying out such activities on an in-house basis).

Disclosure and Barring Requirements

The Council may lay down a requirement that all Employees involved in providing the
Services (or such of those Employees as the Council may specify) have had an
enhanced DBS check within the last 3 years, and the Provider shall ensure that any
such requirement is complied with. The Provider shall within 3 days of request forward
documentary evidence of the requisite DBS checks to the Council.

The Provider is to notify the Council of any incidents and resulting investigations that
occur in respect of DBS issues.

The Provider warrants that it has checked the status of its Employees with DBS in
respect of an enhanced check for regulated activity in accordance with the
Safeguarding Vulnerable Groups Act 2006 (“SVGA”) and warrants that no Barred
persons (as defined in the SVGA) shall be engaged in the provision of the Services.

Charges

In consideration of the proper performance of the Services by the Provider in
accordance with the terms and conditions of this Agreement, the Council shall pay the
Charges to the Provider subject to and in accordance with the following provisions of
this Agreement.

The Charges shall be the full and exclusive remuneration of the Provider in respect of
the supply of the Services. Unless otherwise agreed in writing by the Council, the
Charges shall include every cost and expense of the Provider directly or indirectly
incurred in connection with the performance of the Services.

The Provider will raise invoices in accordance with Appendix 3. Invoices must include
the Council’s purchase order number and a breakdown of the Services supplied in the
invoice period together with any other supporting information required by the Council
to verify their accuracy and validity. Invoices will not be rejected on grounds that they
are electronic provided they comply with the standard and any of the syntaxes
published in the UK version of Commission Implementing Decision (EU) 2017/1870 as
it forms part of English law under the European Union (Withdrawal) Act 2018.

The Council shall pay undisputed invoices within 30 days of receipt of the invoice.

Where an invoice is disputed by the Council, it will make a payment equal to the sum
not in dispute, and the dispute as to the sum that remains unpaid shall be referred to
the dispute resolution procedure in clause 27 without undue delay for resolution.

All amounts stated in this Agreement are exclusive of VAT which shall be charged at
the prevailing rate. The Council shall, following the receipt of a valid VAT invoice, pay
to the Provider a sum equal to the VAT chargeable in respect of the Services.

Where an invoiced sum is in dispute pursuant to clause 8.5 the Provider shall not be
permitted to suspend the supply of the Services, except if it has acquired the right to
terminate this Agreement for a failure to pay undisputed sums pursuant to clause 23.4.

If a payment of an undisputed amount is not made by the Council by the due date, then
the Council shall pay the Provider interest at the interest rate specified in the Late
Payment of Commercial Debts (Interest) Act 1998.

Without prejudice to any other rights and remedies which it may have under this
Agreement, the Council may:
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8.10.

8.11.

8.12.

8.13.

10.

10.1.

8.9.1. reduce payments proportionately in the event of unsatisfactory performance by
the Provider; and

8.9.2. if any sum of money is recoverable from or payable by the Provider under this
Agreement (including any sum which the Provider is liable to pay to the Council
in respect of any breach of this Agreement), unilaterally deduct that sum from
any sum then due, or which may come due, to the Provider under this
Agreement or under any other agreement or contract with the Council.

The Provider shall make any payments due to the Council without any deduction
whether by way of set-off, counterclaim, discount, abatement or otherwise, unless the
Provider has a valid court order requiring an amount equal to such deduction to be
paid by the Council to the Provider.

Without prejudice to the provisions of clause 29, where the Provider enters into a Sub-
Contract, the Provider shall include in that Sub-Contract:

(a) provisions having the same effect as clauses 8.4 and 8.5 of this Agreement;
and

(b) a provision requiring the counterparty to that Sub-Contract to include in any
Sub-Contract which it awards provisions having the same effect as clauses 8.4
and 8.5 of this Agreement.

In this clause 8.11, "Sub-Contract" means a contract between two or more suppliers,
at any stage of remoteness from the Council in a subcontracting chain, made wholly
or substantially for the purpose of performing (or contributing to the performance of)
the Services.

Any overpayment by either Party shall be a sum of money recoverable by the Party
who made the overpayment from the Party in receipt of the overpayment.

In the event that the Council elects to terminate this Agreement then the Council’s
liability to remunerate the Provider shall be limited to such apportioned payment in
respect of the remaining months of the term prior to such termination. For the
avoidance of doubt the Provider shall not be entitled to any remuneration in respect of
any period subsequent to the date of cessation of this Agreement should the cessation
date be earlier than the Expiry Date.

Mistakes in Information

The Provider shall be responsible for the accuracy of all documentation and information
supplied to the Council by the Provider in connection with the provision of the Services
and shall pay the Council any extra costs occasioned by any discrepancies errors or
omissions therein.

Conflicts of Interest

The Provider shall take appropriate steps to ensure that neither it nor any of its
Employees are placed in a position where in the reasonable opinion of the Council
there is or may be an actual conflict or a potential conflict between the pecuniary or
personal interests of the Provider or such persons and the duties owed to the Council
under the provisions of the Agreement. The Provider will disclose to the Council full
particulars of any such conflict of interest which may arise.
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10.2.

11.

12.

12.1.

12.2.

12.3.

12.4.

The provisions of this clause shall apply during the continuance of the Agreement and
for a period of one year after its termination.

Fraud

The Provider shall take all reasonable steps in accordance with good industry practice
to prevent any fraudulent activity by the Provider and its Employees (including its
shareholders members and directors) and/or any of the Provider's suppliers in
connection with the receipt of monies from the Council. The Provider shall notify the
Council immediately if it has reason to suspect that any fraud has occurred or is
occurring or is likely to occur.

Bribery
The following constitute “Prohibited Acts” under this clause 12:

12.1.1. to directly offer, promise or give to any person working for or engaged by the
Council a financial or other advantage to:

(a) induce that person to perform improperly a relevant function or activity;
or

(b) reward that person for improper performance of a relevant function or
activity.

12.1.2. to directly or indirectly request, agree to receive, or accept any financial or other
advantage as an inducement or a reward for improper performance of a
relevant function or activity in connection with this Agreement.

12.1.3. committing any offence:
(a) under the Bribery Act 2010;
(b) under legislation creating offences concerning fraudulent acts;

(© at common law concerning fraudulent acts relating to this Agreement or
any other contract with the Council; or

(d) defrauding attempting to defraud or conspiring to defraud the Council.
The Provider:

12.2.1. shall not and shall procure that any Employees shall not commit a Prohibited
Act

12.2.2. warrants, represents and undertakes that it is not aware of any financial or other
advantage being given to any person working for or engaged by the Council or
that an agreement has been reached to that effect in connection with the
execution of this Agreement.

The Provider shall have an anti-bribery policy (which shall be disclosed to the Council)
to prevent any Employee from committing a Prohibited Act and shall enforce it where
appropriate.

If any breach of clause 12.2 is suspected or known the Provider must notify the Council
immediately.
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12.5.

12.6.

12.7.

13.

13.1.

13.2.

14.

14.1.

14.2.

14.3.

15.

15.1.

If the Provider provides notice to the Council in accordance with clause 12.4 the
Provider shall respond promptly to any enquiries made and cooperate with any
investigation carried out by the Council and allow the Council access to audit books,
records and any other relevant documentation. This obligation shall continue for a
reasonable time after expiry or termination of this Agreement.

The Council may terminate this Agreement by written notice with immediate effect if
the Provider or its Employees (whether or not acting with the Provider's knowledge)
breaches clause 12.2.

If this Agreement is terminated under clause 12.6 the Council may recover from the
Provider the amount of any loss suffered by the Council resulting from the termination
including the cost reasonably incurred by the Council of making other arrangements
for the provision of the Services and any other loss sustained by the Council in
consequence of any breach of this clause 12 whether or not this Agreement has been
terminated.

Discrimination and Equal Opportunities

The Provider shall not unlawfully discriminate either directly or indirectly on such
grounds as race, colour, ethnic or national origin, disability, sex or sexual orientation,
religion or belief, or age and without prejudice to the generality of the foregoing the
Provider shall not unlawfully discriminate within the meaning and scope of equal
opportunities legislation, which includes but is not limited to the Equality Act 2010, the
Human Rights Act 1998 or other relevant legislation, any statutory modification or
re-enactment thereof.

The Provider shall ensure that all Employees of the Provider and all suppliers and Sub-
Contractors employed in the execution of the Agreement are aware of the provisions
of clause 13.1.

Health and Safety

The Provider shall comply with the requirements of the Health and Safety at Work etc.
Act 1974 and any other acts, orders, regulations and codes of practice relating to health
and safety which may apply to the Provider its Employees and other persons working
on the premises in the performance of the Agreement.

The Provider shall ensure that its health and safety policy statement (as required by
the Health and Safety at Work etc Act 1974) is made available to the Council on
request.

Without limiting the generality of clause 14.1, the Provider shall implement all health
and safety measures which are required in response to COVID-19 under the Health
and Safety at Work etc Act 1974 and associated legislation and the requirements of
the Health Protection (Coronavirus, Restrictions) (England) Regulations 2020 or any
subsequent statutory amendment, modification or replacement thereof.

The Modern Slavery Act and the CTSA 2015

The Provider acknowledges that the Council has a duty under the Counter-Terrorism
and Security Act 2015 (CTSA) to endeavour to prevent people from being drawn into
terrorism. The Provider agrees to facilitate the Council’s compliance with this duty
including by ensuring that its frontline staff: -
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15.2.

15.3.

15.4.

16.

16.1.

16.2.

16.3.

16.4.

15.1.1. understand what radicalisation means and why people may be vulnerable to
being drawn into terrorism as a consequence of it;

15.1.2. are aware of what is meant by the term “extremism” and the relationship
between extremism and terrorism;

15.1.3. know what measures are available to prevent people from becoming drawn
into terrorism and how to challenge the extremist ideology that can be
associated with it;

15.1.4. obtain support for people who may be exploited by radicalising influences.

An explanation of the terms ‘radicalisation’ and ‘extremism’ and other details of what
is expected under this clause can be found in the statutory guidance issued by
Government under section 29 of the CTSA.

Under no circumstances shall the Provider permit any resources to which it is given
access or use under this Agreement to be used to provide a platform for extremists or
to disseminate extremist views.

Where the Provider identifies or suspects that someone may be engaged in illegal
terrorist related activity, it must refer such person or activity to the police.

The Provider shall ensure that it complies with all applicable requirements of the Modern
Slavery Act 2015 including (where applicable) the requirement under section 54 to publish
an annual statement. It shall be a condition of this Agreement that the Provider does not
commit an offence under that Act, whether in relation to the Services or otherwise.

Data Protection

Each Party agrees to comply with all requirements of Data Protection Legislation. This
clause 16 is in addition to, and does not relieve, remove or replace, a party’s obligations
under the Data Protection Legislation. In this Agreement, the following words and
expressions shall bear the respective meanings given in the UK GDPR: “Personal
Data”, “Processor”, “Controller’, “Data Subject”.

The Parties acknowledge that for the purposes of the Data Protection Legislation, the
Council is the Data Controller and the Provider is a Controller and that there will be
sharing of Personal Data between the Council (also in the capacity of a Controller) and
the Provider.

Appendix 6 sets out the scope, nature and purpose of processing by the Provider, the
duration of the processing and the types of Personal Data and categories of Data
Subiject.

Without prejudice to the generality of clause 16.1, the Provider will where applicable:

16.4.1. ensure that it has given necessary notices and has in place the necessary
consents to enable lawful receipt and processing by the Council and its appointed
providers (including by the Provider itself) for the purposes of providing services
as required under this Agreement;

16.4.2. give full information to any Data Subject whose Personal Data may be
processed under this Agreement of the nature of such processing;
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16.5.

16.6.

16.7.

16.4.3. process the Personal Data only for the purposes of complying with its
obligations under this Agreement;

16.4.4. not disclose or allow access to the Personal Data to anyone other than the
following: The Council and its agents; the Provider’s employees; any third parties
engaged by the Provider to perform obligations in connection with this
Agreement; and, to the extent that the provisions of this Agreement envisage
disclosure to other third parties, those other third parties;

16.4.5. ensure that it has in place appropriate technical and organisational measures
to protect unauthorised or unlawful processing of Personal Data and against
accidental loss of destruction of, or damage to, Personal Data;

16.4.6. not transfer any Personal Data outside the UK unless the prior written consent
of the Council has been obtained and the following conditions are fulfilled:

16.4.6.1. the Council or the Provider has provided appropriate safeguards in
relation to the transfer;

16.4.6.2. the Data Subject has enforceable rights and effective legal remedies;

16.4.6.3. the Provider complies with its obligations under the Data Protection
Legislation by providing an adequate level of protection to any Personal
Data that is transferred; and

16.4.6.4. the Provider complies with reasonable instructions notified to it in
advance by the Council with respect to the processing of the Personal Data.

For the avoidance of doubt, this Agreement requires the Provider to share the Personal
Data of Pupils with the Council and any Replacement Provider(s) (as applicable) both
during the Contract Period and upon termination, and the notices and information to
be given by the Provider pursuant to clause 15.4(a) or (b) above shall be sufficiently
wide to cover this data sharing and processing.

The Provider agrees to cooperate with the Council in relation to compliance with the
Data Protection Legislation including by entering into a data sharing agreement in form
reasonably acceptable to Council in order to further document the following data
sharing arrangements pertaining to this Agreement:

16.6.1. the scope, nature and purpose of processing by the Provider of the Personal
Data which receives and creates in relation to this Agreement; and

16.6.2. the duration of that processing, the types of Personal Data processed and the
categories of Data Subject.

Without prejudice to clause 20.1, the Provider indemnifies the Council against any
actions claims or losses incurred by the Council as a result of:

(a) the Provider’s breach of the Data Protection Legislation or any provision of this
Agreement relating to Personal Data; and

(b) any conduct of the Provider which causes the Council to breach the Data
Protection Legislation.

Page 16 of 48



16.8.

17.

17.1.

17.2.

17.3.

18.

18.1.

18.2.

The provisions of this clause shall apply during the continuance of the Agreement and
indefinitely after its expiry or termination.

Freedom of Information

The Provider acknowledges that the Council is subject to the requirements of the FOIA
and the Environmental Information Regulations 2004 (“EIR”) and shall assist and
cooperate with the Council to enable the Council to comply with these Information
disclosure requirements at no cost to the Council.

The Council shall be responsible for determining at its absolute discretion whether
Information is exempt from disclosure in accordance with the provisions of the FOIA or
EIR.

The Provider acknowledges that the Council may, acting in accordance with the
Secretary of State’s Code of Practice on the discharge of public authorities' functions
under Part 1 of FOIA (issued under section 45 of the FOIA), be obliged under the FOIA
or the Environmental Information Regulations to disclose Information:

(a) without consulting with the Provider; or

(b) following consultation with the Provider and having taken its views into account,
provided always that where clause 17.3 (a) applies the Council shall, in accordance
with any recommendations of the Code, take reasonable steps, where appropriate, to
give the Provider advance notice, or failing that, to draw the disclosure to the Provider's
attention after any such disclosure.

Confidentiality

Each Party: -

(a) shall treat all Confidential Information belonging to the other Party as confidential
and safeguard it accordingly; and

(b) shall not disclose any Confidential Information belonging to the other Party to
any other person without the prior written consent of the other Party except to
such persons and to such extent as may be necessary for the performance of
the Agreement or except where disclosure is otherwise expressly permitted by
the provisions of the Agreement

Clause 18.1 shall not apply to any disclosure of information:

(a) made by the Council under clause 17 above in response to requests subject to
the FOIA and/or EIR;

(b) required by any applicable law;

(c) thatis reasonably required by persons engaged by a Party in the performance of
such Party's obligations under this Agreement;

(d) where a Party can demonstrate that such information is already generally

available and in the public domain otherwise than as a result of a breach of
clause 18.1;
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18.3.

18.4.

18.5.

19.

19.1.

19.2.

19.3.

(e) which is already lawfully in the possession of the receiving Party, prior to its
disclosure by the disclosing Party;

(f) by the Council to any other department, office or agency of the Government; or

(g) by the Council relating to this Agreement and in respect of which the Provider
has given its prior written consent to disclosure.

Nothing in this clause shall prevent either Party from using any techniques, ideas or
know-how gained during the performance of the Agreement in the course of its normal
business to the extent that this does not result in a disclosure of Confidential
Information or an infringement of Intellectual Property Rights.

The Council shall be entitled to disclose to any Replacement Provider any Confidential
Information of the Provider which relates to the performance of the Agreement by the
Provider. In such circumstances the Council shall authorise the Replacement Provider
to use such Confidential Information only for purposes relating to the performance of
the Agreement and for no other purposes and shall take all reasonable steps to ensure
that the Replacement Provider accepts an obligation of confidence.

The Provider shall not without prior Approval:

(a) make any press announcements or publicise this Agreement or its contents in
any way; or

(b) use the Council's name or brand in any promotion or marketing or
announcement of orders.

Intellectual Property Rights

All Intellectual Property Rights created by the Provider or any Employee:

(a) in the course of performing the Services; or

(b) for the purpose of performing the Services,

shall vest in the Council on creation (“Foreground Intellectual Property Rights”).

Where, in connection with the provision of the Services by the Provider, the Provider
uses Intellectual Property Rights which do not fall within clause 19.1 and which are
owned by the Provider (“Background Intellectual Property”), the Provider shall grant to
the Council a perpetual, irrevocable, non-exclusive, royalty-free licence to use,
reproduce, adapt, maintain and support the Background Intellectual Property for all
purposes which are reasonably required by the Council in order to enable the Council
to take the full benefit of this Agreement including the Services. Such licence shall
include the right to sub-license, transfer, novate or assign to other contracting
authorities or to any other third party providing services to the Council.

The Provider shall obtain Approval before using materials in relation to the
performance of this Agreement which are or may be subject to any third party
Intellectual Property Rights. The Provider shall procure that the owner of the rights
grants to the Council a perpetual, irrevocable, non-exclusive, royalty-free licence to
use, reproduce, adapt, maintain and support such Intellectual Property Rights. Such
licence shall include the right to sub-license, transfer, novate or assign to other
contracting authorities or to any other third party providing services to the Council.
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19.4.

19.5.

19.6.

20.

20.1.

20.2.

20.3.

20.4.

It is a condition of this Agreement that the Services will not infringe any Intellectual
Property Rights of any third party and the Provider shall during and after the Contract
Period on written demand indemnify and keep indemnified the Council against all
actions, proceedings, costs, claims, demands, liabilities, losses and expenses
whatsoever which the Council may suffer or incur as a result of or in connection with
any breach of this clause.

At the termination of the Agreement the Provider shall at the request of the Council
immediately return to the Council all materials, work or records held including any back-
up media.

Where the Provider is provided with or permitted to access Intellectual Property Rights
belonging to the Council, including any Foreground Intellectual Property Rights, those
Intellectual Property Rights shall remain the property of the Council, and the Provider
shall not use or disclose them without prior Approval except where necessary for the
performance of this Agreement.

Indemnity and Insurance

Subiject to clauses 20.2 and 21, the Provider shall indemnify the Council and keep the
Council indemnified fully against all claims, proceedings, actions, damages, costs,
expenses and any other liabilities which may arise out of, or in consequence of, the
supply, or late or purported supply, of the Services or the performance or non-
performance by the Provider of its obligations under this Agreement or the presence
of the Provider or any Employees on Council premises, including (without limitation) in
respect of any death or personal injury, loss of or damage to property, financial loss
arising from any advice given or omitted to be given by the Provider, or any other loss
which is caused directly or indirectly by any act or omission of the Provider.

The Provider shall not be responsible for any injury, loss, damage, cost or expense if and
to the extent that it is caused by the negligence or wilful misconduct of the Council or by
breach by the Council of its obligations under this Agreement.

Without prejudice to the foregoing the Provider shall maintain insurance with the following
limits of indemnity for any one occurrence or series of occurrences arising out of any one
event :-

20.3.1. Employers’ Liability Insurance in respect of the Providers Employees in
compliance with the Employers’ Liability (Compulsory Insurance) Act 1969 and
any Order thereunder or amendment thereto and

20.3.2. Public Liability Insurance in respect of any liability damage loss expense cost
claim or proceedings in respect of personal injury to or death of any person
(including any employee of the Council or the Provider) or injury or damage to any
property arising out of or in connection with the performance of the Service for a
limit of indemnity of not less than five million pounds for each and every claim;
and

Such insurance cover is to be maintained throughout the Contract Period with a well-
established insurance provider or underwriter of good repute. The Provider shall promptly
produce for inspection documentary evidence as and when required by the Council that
the insurance so required is properly maintained.

The Provider shall immediately upon receipt of a claim made against it under this
Agreement notify its insurer of the claim.
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20.5.

21.

21.1.

21.2.

21.3.

22.

22.1.

22.2.

The Provider shall give immediate written notice to the Council in the event of the
cancellation or a material change in the terms of any of the required insurance policies.

Limitation of Liability

Subiject to clauses 21.2 and 21.3, neither the Council nor the Provider shall be liable
to the other for:

21.1.1. loss of profits, business, revenue or goodwiill;
21.1.2. loss of savings (whether anticipated or otherwise); or
21.1.3.indirect or consequential loss or damage.

For the purposes of clause 21.1.3, the following shall not be treated as indirect or
consequential losses or damages: -

21.2.1.any additional operational and/or administrative expenses arising from a
Provider Termination Event or a ground permitting the Council to terminate this
Agreement for cause (Council Termination Event);

21.2.2. any wasted expenditure or charges rendered unnecessary and/or incurred by
the Council arising from a Provider Default or Council Termination Event;

21.2.3. the additional cost of procuring replacement services for the remainder of the
Contract Period following termination of this Agreement as a result of a Provider
Default or Council Termination Event; and

21.2.4. liabilities, costs and/or expenses (including legal expenses) incurred by the
Council in connection with a claim from a third party arising out of a Provider
Default or Council Termination Event.

Notwithstanding any other provision of this Agreement:

21.3.1. neither Party limits or excludes its liability for (a) fraud or fraudulent
misrepresentation; (b) death or personal injury caused by its negligence; (c)
breach of any obligation as to title implied by statute; or (d) any other act or
omission for which that Party is not, under applicable law, permitted to limit or
exclude its liability; and

21.3.2.the Provider’s liability in respect of the indemnities given by the Provider in
clauses 16.7 (data protection indemnity), 19.4 (intellectual property rights
indemnity) and 28.10 (TUPE) is unlimited.

Persistent Breach

This Clause 22 is without prejudice to any other right or remedy in equity, common law,
under statute or pursuant to this Agreement.

In the event that the Provider commits a Provider Default which the Council considers
to be capable of remedy, the Council shall be entitled to serve a notice (Improvement
Notice) which:

22.2.1. specifies the type and nature of the Provider Default (including details of any
underlying strategic issues) giving reasonable details;
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22.3.

22.4.

22.5.

22.6.

23.

23.1.

22.2.2. requires that the Provider put forward a rectification programme reasonably
acceptable to the Council within 5 Working Days; and

22.2.3. requires that the Provider rectify the Provider Default within 15 Working Days
of receipt of the Improvement Notice or (where later) within the period specified
in the Improvement Notice.

22.3.1. the Provider fails to:

(a) put forward a rectification programme reasonably acceptable to the
Council within 5 Working Days; or

(b) rectify the Provider Default within 10 Working Days of receipt of the
Improvement Notice or (where later) within the period specified in the
Improvement Notice; or

(© implement a rectification programme within 10 Working Days of receipt
of the Improvement Notice or (where later) within the period specified
in the Improvement Notice; or

22.3.2.the same Provider Default as stated in the Improvement Notice (including
where the Improvement Notice detailed one or more Provider Default, any one
or more of those Provider Defaults), having been rectified. occurs again at any
time within a 6 month period of receipt of the Improvement Notice,

then the Council shall be entitled to serve a Final Warning Notice in accordance with
Clause 22.4.

A Final Warning Notice served on the Provider shall:
22.4.1. specify that it is a Final Warning Notice;

22.4.2. state that the Provider Default specified has been the subject of a Improvement
Notice served pursuant to Clause 22.2; and

22.4.3. state that if the Provider Default continues for 10 Working Days or recurs within
12 months of the date of service of the Final Warning Notice, such Provider
Default shall constitute a Persistent Breach of this Agreement which shall
entitle the Council to immediately terminate the Agreement in whole or in part
at the sole discretion of the Council.

In the event that the Provider fails to comply with the Final Warning Notice, the Council
may then terminate this Agreement forthwith in whole or in part at its sole discretion by
giving written notice of termination.

The Provider shall co-operate with the Council in respect of any Council action
pursuant to this Clause 22 including providing information and giving access to the
Employees.

Termination on Default, Change of Control & Insolvency

The Council may terminate this Agreement in whole or in part by notice in writing with
immediate effect if:
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a) the Provider commits a Provider Default which in the reasonable view of the Council
is not capable of being remedied or which (being considered by the Council to be
capable of remedy) the Provider has failed to remedy within five Working Days of
written notice to do so;

b) the Provider commits a Serious Default;

¢) the Provider suspends, or threatens to suspend, payment of its debts or is unable
to pay its debts as they fall due or admits inability to pay its debts or (being a company
or limited liability partnership) is deemed unable to pay its debts within the meaning of
section 123 of the Insolvency Act 1986 OR (being an individual) is deemed either
unable to pay its debts or as having no reasonable prospect of so doing, in either case,
within the meaning of section 268 of the Insolvency Act 1986 OR (being a partnership)
has any partner to whom any of the foregoing apply;

d) the Provider commences negotiations with all or any class of its creditors with a
view to rescheduling any of its debts, or makes a proposal for or enters into any
compromise or arrangement with its creditors (otherwise than for the purpose of
solvent amalgamation or reconstruction);

e) the service provider applies to the court for, or obtains, a moratorium under Part Al
of the Insolvency Act 1986;

f) a petition is filed, a notice is given, a resolution is passed, or an order is made, for
or in connection with the winding up of the Provider (being a company) (otherwise than
for the purpose of solvent amalgamation or reconstruction);

g) an application is made to court, or an order is made, for the appointment of an
administrator, or if a notice of intention to appoint an administrator is given or if an
administrator is appointed, over the Provider (being a company);

h) the holder of a qualifying floating charge over the assets of the Provider (being a
company) has become entitled to appoint or has appointed an administrative receiver;

i) a person becomes entitled to appoint a receiver over the assets of the Provider or
a receiver is appointed over the assets of the Provider;

j) the Provider (being an individual) is the subject of a bankruptcy petition or order;

k) a creditor or encumbrancer of the Provider attaches or takes possession of, or a
distress, execution, sequestration or other such process is levied or enforced on or
sued against, the whole or any part of the Provider's assets and such attachment or
process is not discharged within 14 days;

[) the Provider suspends or ceases, or threatens to suspend or cease, carrying on all
or a substantial part of its business;

m)any event occurs, or proceeding is taken, with respect to the Provider in any
jurisdiction to which it is subject that has an effect equivalent or similar to any of the
events mentioned in clause 23.1 c) to |) above;

n) the Provider (being an individual) dies or, by reason of illness or incapacity (whether

mental or physical), is incapable of managing his or her own affairs or becomes a
patient under any mental health legislation;
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23.2.

23.3.

23.4.

24,

24.1.

24.2.

25.

25.1.

25.2.

o) if there is a change of control (as defined in section 574 of the Capital Allowances
Act 2001) of the Provider to which the Council reasonably objects;

p) the Provider or any School established pursuant to this Agreement is given an
inadequate or requires improvement rating by Ofsted (or the Council acting reasonably
considers that such a rating will be given) or ceases to be Ofsted registered for any
reason; or

q) if any of the provisions of Regulation 73(1) of the Public Contracts Regulations 2015
apply.

If this Agreement is terminated by the Council for cause (including under any of the
provisions of clause 23.1) such termination shall be at no loss or cost to the Council
and the Provider hereby indemnifies the Council against any such losses or costs
which the Council may suffer as a result of any such termination for cause.

The Council may terminate this Agreement by notice in writing with immediate effect
where an award for ineffectiveness of this Agreement is made under the Public
Contracts Regulations 2015 or if legal proceedings seeking such an award are brought
against the Council and the Council considers that such an award will be made.

If the Council does not make payment of undisputed sums due under this Agreement
within 60 days of the due date, the Provider may serve notice on the Council requiring
the Council to make payment, and if the Council fails to make payment within 30 days
of such notice, the Provider may terminate this Agreement with immediate effect on
written notice to the Council.

General Termination

The Council may terminate this Agreement for convenience at any time on giving not
less than 3 months’ notice to the Provider.

Should the Service be de-commissioned by the Central Government or should the
funding for the Service be withdrawn by Central Government, the Council reserves the
right to terminate this Agreement by giving the Provider as much notice (in writing) as
is reasonably practical in the circumstances.

Consequences of Termination

At the termination of this Agreement (howsoever arising) the Provider shall at its own
cost provide assistance to the Council and any Replacement Provider appointed by
the Council to continue or take over the performance of the Agreement in order to
ensure an effective handover of the Services.

Without prejudice to the generality of clause 25.1, upon the termination of this
Agreement (howsoever arising) the Provider shall forthwith deliver to the Council upon
request all the Council’s property (including but not limited to materials, documents,
records, information and access keys) relating to this Agreement in its possession or
under its control or in the possession or under the control of any permitted suppliers or
sub-contractors and, in default of compliance with this clause, the Council may recover
possession thereof and the Provider grants licence to the Council or its appointed
agents to enter (for the purposes of such recovery) any premises of the Provider or its
permitted suppliers or Sub-Contractors where any such items may be held.
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25.3.

25.4.

26.

26.1.

26.2.

26.3.

27.

27.1.

27.2.

27.3.

27.4.

Termination of this Agreement shall be without prejudice to any rights remedies or
obligations accrued under this Agreement prior to termination or expiration and nothing
in the Agreement shall prejudice the right of either Party to recover any amount
outstanding at such termination or expiry.

The provisions of the following clauses shall survive termination or expiry of this
Agreement: clause 16 (Data Protection), clause 17 (Freedom of Information), clause
18 (Confidentiality), clause 20 (Indemnity and Insurance), clause 21 (Limitation of
Liability), clause 23 (Termination for Breach), clause 28 (TUPE), clause 30 (Audit), this
clause 25 (Consequences of Termination) and such other clauses of this Agreement
as are either expressly or by implication intended to survive termination or expiry.

Force Majeure

On the occurrence of a Force Majeure Event, the Affected Party shall notify the other
party as soon as reasonably practicable. The notification shall include details of the
Force Majeure Event, including evidence of its effect on the obligations of the Affected
Party and any action proposed to mitigate its effect.

As soon as possible following such notification, the Parties shall consult with each other
in good faith and use all reasonable endeavours to agree appropriate terms to mitigate
the effects of the Force Majeure Event and facilitate the continued performance of this
Agreement.

If no such terms are agreed on or before the date falling one month after the date of
commencement of the Force Majeure Event, either Party may terminate this
Agreement by giving 20 Working Days' written notice to the other Party.

Dispute Resolution

In the event of any dispute between the Parties arising out of or in connection with the
Agreement, either Party may call a meeting of the Parties by service of not less than 5
days' written notice, and each Party agrees to procure that its representative together
with any other Employee requested to attend by the Council (if any) shall attend any
such meeting. The members of the meeting shall use their reasonable endeavours to
resolve the dispute.

If any dispute referred to a meeting pursuant to clause 27.1 is not resolved at that
meeting then either Party, by notice in writing to the other, may refer the dispute to
director-level for resolution, and the Parties’ respective directors bearing managerial
responsibility for this Agreement shall co-operate in good faith to resolve the dispute
as amicably as possible within 28 days of service of such notice (and, for these
purposes, an Assistant Director of the Council shall be treated as a director).

If the directors fail to resolve the dispute in the allotted time, then the Dispute
Resolution Procedure shall be deemed exhausted and either Party may commence or
continue court proceedings in respect of such unresolved dispute or issue.

Nothing in this clause 27 shall prevent the Parties from seeking from any court of the

competent jurisdiction an interim order restraining the other Party from doing any act
or compelling the other Party to do any act.
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28.

28.1.

28.2.

28.3.

28.4.

28.5.

28.6.

28.7.

28.8.

28.9.

TUPE

Depending on the circumstances, it is possible that at some point subsequent to the
commencement of this Agreement the identity of the provider of the Services (or any
part of the Services) may change (whether as a result of termination of this Agreement,
or part or otherwise) resulting in a transfer of the Services in whole or in part (“Service
Transfer”). If a Service Transfer is a Relevant Transfer then the Council or
Replacement Provider will inherit liabilities in respect of the Relevant Employees.

The Provider shall and shall procure that any Sub-Contractor shall on receiving notice
of termination of this Agreement or otherwise, on request from the Council and at such
times as required by TUPE, provide in respect of any person engaged or employed by
the Provider or any Sub-Contractor in the provision of the Services, the Provider's
Provisional Staff List and the Staffing Information together with any additional
information required by the Council, including information as to the application of TUPE
to the Employees. The Provider shall notify the Council of any material changes to this
information as and when they occur.

In the event of a Service Transfer being a Relevant Transfer, the Provider shall and
shall procure that any Sub-Contractor shall, at least 28 days prior to the Service
Transfer Date, prepare and provide to the Council and/or the Replacement Provider,
the Provider's Final Staff List, which shall be complete and accurate in all material
respects. The Provider's Final Staff List shall identify which of the Provider's and Sub-
Contractor's personnel named are Relevant Employees.

The Provider shall indemnify the Council and keep the Council indemnified fully against
all claims, proceedings, actions, damages, costs, expenses and any other liabilities
which may arise out of, or in consequence of, any inaccuracies in the Provider's Final
Staff List.

The Council shall be permitted to use and disclose the Provider's Provisional Staff List,
the Provider's Final Staff List and the Staffing Information (the “TUPE Information”) for
informing any tenderer or other prospective Replacement Provider for any services
that are substantially the same type of service as (or any part of) the Service.

The Provider warrants that the TUPE Information will be true and accurate in all
material respects and that no persons are employed or engaged in the provision of the
Service other than those included on the Provider's Final Staff List.

The Provider shall and shall procure that any Sub-Contractor shall ensure at all times
that it has the right to provide the TUPE Information under Data Protection Legislation.

Any change to the TUPE Information which would increase the total employment costs
of the staff in the six months prior to termination of this Agreement shall not (so far as
reasonably practicable) take place without the Council’s prior written consent, unless
such changes are required by law. The Provider shall supply to the Council full
particulars of such proposed changes and the Council shall be afforded reasonable
time to consider them.

In the six months prior to termination of this Agreement, the Provider shall not and shall
procure that any Sub-Contractor shall not materially increase or decrease the total
number of staff listed on the Provider's Provisional Staff List, their remuneration, or
make any other change in the terms and conditions of those employees without the
Council’s prior written consent.
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28.10.

28.11.

28.12.

28.13.

29.

29.1.

29.2.

29.3.

The Provider shall indemnify and keep indemnified in full the Council and at the
Council's request each and every Replacement Provider against all Employment
Liabilities relating to:

(a) any person who is or has been employed or engaged by the Provider or any
Sub-Contractor in connection with the provision of any of the Services; or

(b) any trade union or staff association or employee representative (where such
claim arises as a result of any act, fault or omission of the Provider and/or any
Sub-Contractor),

arising from or connected with any failure by the Provider and/or any Sub-Contractor
to comply with any legal obligation, whether under regulation 13, 13A or 14 of TUPE
or any award of compensation under regulation 15 of TUPE, under the Acquired Rights
Directive or otherwise and, whether any such claim arises or has its origin before or
after the Service Transfer Date.

The transferor and transferee (as applicable in the circumstances under TUPE) shall
co-operate to ensure that any requirement to inform and consult with the Employees
and or Employee representatives in relation to any Relevant Transfer as a
consequence of a Service Transfer will be fulfilled.

The Parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply to
clauses 28.2 to 28.11, to the extent necessary to ensure that any Replacement
Provider shall have the right to enforce the obligations owed to, and indemnities given
to, the Replacement Provider by the Provider or the Council in its own right under
section 1(1) of the Contracts (Rights of Third Parties) Act 1999.

Despite clause 28.12, it is expressly agreed that the Parties may by agreement rescind
or vary any terms of this Agreement without the consent of any other person who has
the right to enforce its terms or the term in question despite that such rescission or
variation may extinguish or alter that person's entitlement under that right.

Assignment and Sub-Contracting

Subiject to clause 29.3, the Provider shall not assign, novate or otherwise transfer any
benefit, duty or obligation under this Agreement or any right or remedy available to it
hereunder.

The Provider shall not sub-contract to or allow any other person to perform any part of
the Services without obtaining prior Approval. Any such sub-contracting shall not in
any way relieve the Provider from its liabilities hereunder and the Provider shall be and
shall remain fully responsible in respect of the Service notwithstanding such sub-
contracting.

If the Provider has requested and obtained from the Council prior Approval, the
Provider shall be entitled to novate this Agreement where:

(a) the specific change in contractor was provided for in the procurement process
for the award of this Agreement;

(b) there has been a universal or partial succession into the position of the

Provider, following a corporate restructuring, including takeover, merger,
acquisition or insolvency, by another economic operator that meets the criteria
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29.4.

30.

30.1.

31.

31.1.

31.2.

31.3.

31.4.

32.

for qualitative selection applied in the procurement process for the award of
this Agreement.

The Council shall be entitled to novate this Agreement to any other body which
substantially performs any of the functions that previously had been performed by the
Council.

Audit

The Provider shall keep and maintain until six years after the Contract Period full and
accurate records of the Agreement including the Services provided under it and all
payments made by the Council. The Provider shall on request afford the Council or the
Council’s representatives or any auditing body appointed by the Government such
access to those records as may be required in connection with the Agreement.

Notices

Subject to clause 0 and 31.4, any notice required or authorised to be given by either
Party under this Agreement to the other Party shall be in writing and shall either be
delivered personally or sent by pre-paid post or by electronic mail to the other Party at
the address stated in this Agreement (in the case of emails, the address stated in
clause 31.3) or such other address as may be specified by the Parties by notice to the
other from time to time and shall be deemed duly served:

31.1.1. in the case of a notice delivered personally at the time of delivery; or

31.1.2.in the case of a notice sent by either first or second class pre-paid post three
clear Working Days after being posted; or

31.1.3.in the case of an electronic mail if sent during normal business hours then at
the time of that transmission and if sent outside normal business hours then on
the next following Working Day provided (in each case) that a confirmatory
copy is sent by pre-paid post or by hand by the end of the next Working Day

Both Parties shall promptly notify the other upon any change of address occasioned
during the Contract Period.

The address stated in this clause 31.3 shall be:

31.3.1. for to the Council: commissioningandpartnerships.sp@stoke.gov.uk

31.3.2. for the Provider: [insert email address from tender]

This clause shall have no application in relation to communications given in relation to
operational matters concerning the delivery of the Services being the communications
referenced in the Specification and Monitoring Schedule.

Waiver
The failure of either Party to insist upon strict performance of any provision of the
Agreement or the failure of either Party to exercise any right or remedy shall not

constitute a waiver of that right or remedy and shall not cause a diminution of the
obligations established by the Agreement.
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33.

34.

34.1.

34.2.

35.

35.1.

35.2.

35.3.

36.

36.1.

36.2.

36.3.

36.4.

36.5.

Remedies Cumulative

All remedies available to either Party for breach of the Agreement are cumulative and
may be exercised concurrently or separately and the exercise of any one remedy shall
not be deemed an election of such remedy to the exclusion of other remedies.

Severability

If any provision of the Agreement is held invalid, illegal or unenforceable for any reason
by any court of competent jurisdiction such provision shall be severed and the
remainder of the provisions of the Agreement shall continue in full force and effect as
if the Agreement had been executed with the invalid illegal or unenforceable provision
eliminated.

In the event of a holding of invalidity so fundamental as to prevent the accomplishment
of the purpose of the Agreement the Parties shall immediately commence negotiations
in good faith to remedy the invalidity.

Entire Agreement

This Agreement constitutes the entire agreement between the Parties and supersedes
and extinguishes all previous agreements, promises, assurances, warranties,
representations and understandings between them, whether written or oral, relating to
its subject matter.

Each Party agrees that it shall have no remedies in respect of any statement,
representation, assurance or warranty (whether made innocently or negligently) that is
not set out in this Agreement. Each Party agrees that it shall have no claim for innocent
or negligent misrepresentation or negligent misstatement based on any statement in
this Agreement.

Nothing in this clause limits or excludes any liability for fraud.
Miscellaneous

The Agreement shall be governed by and interpreted in accordance with English law
and the Parties submit to the exclusive jurisdiction of the courts of England.

The Provider shall not be relieved of its obligations to perform the Services in
accordance with the terms of the Agreement as the result of a change of law which
comes into effect after the Commencement Date.

Nothing in this Agreement shall be construed as constituting a partnership or contract
of employment between the Council and the Provider. Nothing in this Agreement shall
be construed as constituting either Party as the agent of the other for any purpose
whatsoever except as specified by the terms of this Agreement.

Save to the extent expressly stated in this Agreement, nothing in this Agreement shall
confer or purport to confer the right to enforce any term hereunder upon any person or
legal entity that is not a Party to it and the Contracts (Rights of Third Parties) Act 1999
shall not apply.

This Agreement shall not be varied except by a Variation Note signed by the Council
and by the Provider pursuant to the Variation Procedure in Appendix 7.
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36.6. This Agreement may be executed and delivered in any number of counterparts, each
of which is an original and which, together, have the same effect as if each Party had
signed the same document.
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The Parties have executed this Agreement on the date stated at the beginning of it.

Signed for and on behalf of STOKE-ON-TRENT CITY COUNCIL

Authorised Signatory )

print name:

Signed for and on behalf of the )
[PROVIDER] acting by a )
Director
Signature of Director

Name of Director
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APPENDIX 1

MAIN SPECIFICATION
APPENDIX 1A

ADDITIONAL SPECIFICATION
APPENDIX 1B
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APPENDIX 2

STANDARD CALL-OFF PROCEDURE

Standard Call-Off Procedure

The Council may at any time during the Contract Period invite the Provider to submit a
tender for the provision of Services by a further competition in accordance with the
following:

1.

The Council shall identify all the Framework Providers in the relevant Lot and
send out to all such Framework Providers a call for further competition via a
formal Consultation Form (the same shall form an IPA upon completion and
signature by both parties) (Appendix F) (or such replacement form as the
Council may from time to time deploy):

o setting out the requirements in respect of that Pupil (including for example
an Education, Health and Care Plan)

o inviting them to submit tenders giving them a time limit within which to
respond

o requesting them to submit a price (subject to Price Caps) and such other
details as may be specified in the Consultation Form

o laying down such other additional procedural or other requirements it
considers appropriate.

Responses to the call for competition need to signed by the Framework
Provider at Part A and returned back to the Council via email address
senmas@stoke.gov.uk (or such email address as notified by the Council from
time to time) by Framework Providers within the time period specified in the
Consultation Form.

The Council shall notify the Framework Provider of any clarification requests
and / or requests to submit, supplement, clarify or complete relevant tender
information or documentation where it appears to be incomplete, erroneous or
missing.

Subject to paragraph 7 the Council shall then determine the most suitable
tender by comparing and evaluating the signed Consultation Forms submitted
within the required timescale with reference to;

Which Provider has confirmed they have capacity and can meet the required
need of the pupil

If there are multiple providers that can meet need, we will assess the tendered
price

If more than one provider i.e. has tendered the same price, location will be
considered in relation to distance from the child’s home
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10.

If there is still more than one provider we will then award to the provider that had
the highest technical score at tender stage

Subject to paragraph 7 if the Framework Provider is successful and the Council
wishes to proceed following formal approval at Education Panel:

5.1.  the Council shall issue to the successful Provider the Consultation Form
signed and dated on behalf of the Council at Part B.

A binding contract shall be formed when the Council receives a signed
Consultation Form from the Framework Provider and execute the same
themselves. Once a binding contract comes into effect in this manner it will be
deemed to have begun from the date on which the Council signed the IPA or
implied at the date from which provision of the Services commenced if they can
be proven to have commenced earlier.

The Council shall keep each tender confidential until the expiry of the time limit
for the receipt by it of the Tenders

Notwithstanding the fact that the Council has commenced and followed the
procedure set out above, the Council may at any time before entering into an IPA
cancel, postpone, delay or end the procedure without entering into an IPA.

If a Tenderer does not receive a signed Consultation Form from the Council in
response to its tender submission the Tenderer has been unsuccessful in the
competition.

The Council may from time to time and acting in its discretion make adjustments
to the procedures and provisions set out in this Appendix 2.
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APPENDIX 3

PRICE BANDING INFORMATION MATRIX

P1

Pricing Rates

P11

The Banding Matrix below sets out the maximum Capped Prices for the Annual Base Rates

per pupil.

Lot 1

Capped Price

(pro rota over the
assessment period as
stated on the plan)

Autism Spectrum BAND 1 Up to £45,000.00
Disorder (ASD) & BAND 2 Up to £65,000.00
Speech, Language BAND 3 Up to £85,000.00
and Communication
Needs (SLCN)
Lot 2 Capped Price
Social, Emotional and | BAND 1 Up to £40,000.00
Mental Health BAND 2 Up to £60,000.00
Difficulties (SEMH) BAND 3 Up to £80,000.00
Lot 3 Capped Price
Cognition & Learning | BAND 1 Up to £30,000.00
& Specific Learning BAND 2 Up to £45,000.00
Difficulty (SpLD) BAND 3 Up to £60,000.00
Lot 4 Capped Price
Severe Learning BAND 1 Up to £45,000.00
Disability (SLD) & BAND 2 Up to £65,000.00
Profound and Multiple | BAND 3 Up to £85,000.00
Learning Disability
(PMLD)
Lot 5 Capped Price
Hearing Impairment BAND 1 Up to £40,000.00
(HI) & Visionary
Impairment (VI)
Capped Price
Assessment BAND 1 Up to £25,000.00 (per annum)
Placements

Band 1: Mild

Band 2: Moderate

Band 3: High/ Complex Need
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Additional Support — Section F of EHCP

Capped Price
1:1 Support £20 per hour

Please note: 1:1 Support is capped at the price set out in the table above. All other additional
support prices identified in Section F are determined by the Provider are to be entered onto the
Additional Support Table in the Consultation Form.

P1.1A

Banding will be allocated to each placement which will be decided by the Council based on the
pupil’'s EHCP - this will be shown on the Consultation Form (please see Appendix F — Example
Consultation Form under ‘Pricing’)

Pricing Rates in Table 1 are Capped Annual ‘Base’ Prices. Providers can submit an Annual
Price under the Capped Prices for competition purposes.

Additional support rates (i.e. top ups) are separate to the base rate and will only be paid for
by the Council if clearly stipulated in Section F of the pupil’s EHCP.

Providers are to complete the Pricing Table and Additional Support Table (if applicable)
identified in the Consultation Form under ‘Placement Pricing’. Additional support rates are set
by the Provide per day/ per hour apart from 1:1 Support which is capped at the rate displayed
in the table above.

P1.2

The Pricing Rates in Table 1 shall be construed subject to any changes in accordance with P3
below (inflationary increases), but otherwise they shall remain fixed throughout the Contract
Period.

P1.3

The Pricing Rates in Table 1 are all-inclusive capped annual base rates and are the maximum
amounts that the Provider is permitted to charge (plus top ups subject to Section F in the EHCP)
under this Agreement. For avoidance of doubt:-

€)] The Provider will not be paid by the Council for school meals. The Provider must
apply/ reapply for Free School Meals or support parents to apply/ reapply whilst
the Pupil is supported at the Service.

(b) The Provider will not be paid by the Council for school uniforms. The Provider must
ensure uniform costs are reasonable and affordable for all children/family’s and
should ensure uniforms can be purchased from local retail stores. Please note the
Provider must not enforce, for temporary/split placements, the purchasing from the
child/family, specific items of uniform that have the school/setting’s logo where
reasonably practicable.

P2

Invoicing the Charges

P2.1

For invoicing purposes, the Contract Period will be divided into consecutive payment periods
of 4 weeks, with the first payment period beginning on the Commencement Date. During the
Contract Period, the Council has the right to vary this payment cycle by changing the start
and/or end dates of these payment periods and to make consequential adjustments to their
duration, in each case by giving no less than four weeks’ notice to the Provider (and the Council
also reserves the right to make longer-term and permanent changes to the duration of these
payment periods by way of such a notice).

In this Agreement, each such payment period will be called a “Four Weekly Period”

P2.2

At the end of each Four Weekly Period during the Contract Period, the Provider will raise and
submit to the Council an invoice in respect of all Placements during that Four Weekly Period
comprised of, in relation to each Placement, the following 3 elements of the Services which the
Provider has provided in accordance with this Agreement during that Four Weekly Period:

(1) Base Provision;

Page 35 of 48




(2) Additional Support

where the amount payable in respect of each these 2 elements is calculated for each
Placement in accordance with P2.3 to P2.5 respectively below, subject to P2.6. VAT will be
added to the invoice where applicable.

P2.3

Amount in respect of Base Provision

This amount is calculated at the Annual Base Rate shown in P1.1 for each day during the Four
Weekly Period in which the Placement is provided by the Provider in accordance with the
applicable Consultation Form

For clarity, a single Placement is in respect of a single Pupil and it is accordingly not possible
to have a single Placement accommodating multiple Pupils in succession.

P2.4

Amount in respect of Additional Support

Where any Additional Support is provided in respect of the Placement in accordance with the
Consultation Form, this amount is calculated at the applicable Additional Support Hourly Rate
for each hour during the Four Weekly Period in which the relevant Additional Support is
provided by the Provider in respect of the Placement

Where the aforementioned Additional Support is not provided in relation to the Placement, this
amount shall be nil.

P2.4A

For the avoidance of doubt, since the Provider is only permitted to charge for Services actually
delivered (calculated in accordance with the Pricing Rates in P1.1):-

(a) the Provider can only make charges for Base Provision under P2.1 for the days
during the Four Weekly Period in which the Placement actually subsists; and

(b) where the charges are based on hourly rates, the Provider can only make charges
for the hours in which a Service is actually provided,

and this shall apply irrespective of whether a Placement or a Service commences or ends part-
way through a school term, academic year or Four Weekly Period.

P2.5

Furthermore, and also for the avoidance of doubt, the Provider shall not be permitted to charge
for any additional services which are not included in a Consultation Form.

P2.6

The Provider must email all invoices for service provision to the council using the following
email address: senmas@stoke.gov.uk

P2.6A

At the beginning of the Contract Period, the Council will issue to the Provider a purchase order
number in respect of each School (if not already in place) (and if Schools are added during the
Contract Period, the Council will issue a purchase order number) and the relevant purchase
order number(s) must be shown on all invoices submitted.

pP2.7

The Provider must submit consolidated invoices covering all Placements during the relevant
Four Weekly Period. However, each invoice (which must be submitted on company letter
headed paper) must include the following information broken down in relation to each
Placement

Invoice Number

The 4-week period in which the invoice covers
The Purchase Order Number*

Pupil Name

LAS Number

Agreed Hours/Days

Attended Hours/Days

Provider Base Day Rate

ONoU~WNE
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9. Sub-total Agreed Base Rate Hours/Days

10. Agreed Additional Support Hours/Days

11. Sub-total of Agreed Additional Support Hours/Days
12. Total Cost Per Hour /Days

13. VAT where applicable shall be shown separately

* When making a Placement the Council will issue to the Provider a purchase order number

P2.8

Invoices must be submitted to the Council in accordance with the above provisions of this
paragraph P2, and failure to submit a valid invoice may result in a delayed payment.

P2.9

The Council will act in a timely manner when it determines whether an invoice is valid. Undue
delay by the council will be kept to a minimum when considering and verifying an invoice.

P2.10

Any incorrect invoices will be sent back to the Provider and will not be processed until a correct
and valid invoice has been received.

P2.11

The Council will withhold payment until a valid and correct invoice has been received by the
Provider.

P2.12

The Council is not permitted to pay any invoices in advance as per our Payment Terms and
Conditions.

P3

Discretionary Inflationary Increase Process

P3.1

It being understood that the UK economy is likely to continue experiencing inflation, the
Provider shall have an ongoing obligation throughout the Contract Period to mitigate the
impacts of inflation by identifying new or potential improvements to the way in which it delivers
the Services to reduce its costs whilst at the same time continuing to deliver the Services in
compliance with this Agreement. For example the Provider may be able make savings by
relying on new and evolving technologies or by changing its ways of working. The Provider
shall provide to the Council any information which may be relevant to enable the Council to
assess the veracity of its costs and the potential for any improvements pursuant to this clause.

P3.2

In respect of the second and subsequent Contract Years of the Contract Period, the Council
will review the Banding Matrix (Table 1) annually and may increase the Pricing Rates to allow
Pricing Rates to increase in line with inflation in accordance with clause P3.7.

Provided however that there shall be no obligation on the Council to implement any increases
to the Pricing Rates during the Contract Period and any decision to do so is solely at its
discretion.

P3.3

Where increases in costs for a Contract Year were not foreseen and therefore not included in
the Annual Banding Matrix Review and an associated price review pursuant to clause P3.2
above, the Council reserves the right to apply an increase on its own initiative at any time e.g.
in the event of an unexpected increase in the Minimum Wage. Any such increase to be notified
to the Provider in writing.

P3.4

Provided always that the Charges shall not be amended unless a written notice is issued by
the Council in accordance with P3.2 or P3.4 above.

P3.5

Any uplift in Pricing Rates under this paragraph P3 shall be applied uniformly across all
Framework Providers i.e. each Framework Provider’s Pricing Rates shall increase in absolute
terms by the same amount in pounds and/or pence (as applicable).

P3.6

Should the Council decide to implement an inflationary increase to the Pricing Rates for a
Contract Year under P3.2 or P3.4 it shall take effect from the start of the Contract Year and the
Council will endeavour to notify the Provider prior to the start of the Contract Year (failing which
it will be backdated and the Provider will be reimbursed the difference retrospectively).
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P3.7

If the Council decides to implement an increase to one or more of the Pricing Rates pursuant
to this paragraph P3, then it will in no event exceed a rate corresponding with the increase in
the Consumer Price Index (CPI) or such more specific index reflecting or linked to energy price
increases as the Council may in its discretion select. The Council shall for these purposes
have discretion to determine which release(s) of inflationary figures, being a release(s)
available prior to the end of the Contract Year preceding the increase, is most suitable.

P4

The Council’s right to Validate amounts Charged

P.4.1

The Council reserves the right to validate Charges made by and paid to the Provider. For the
avoidance of doubt (and without prejudice to the Council’s other rights) where the Council
identifies discrepancies in invoices (including past payments), it shall have the right to make
adjustments by way of deductions under clause 8.9.2 of this Agreement. Provided that where
a payment due to the Provider is insufficient to absorb a deduction (or if no further payments
are due to the Provider under this Agreement), the Council may invoice the Provider for
payment in which case the Provider shall pay within 28 days of invoice.
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APPENDIX 4

MONITORING

M1.

Performance Monitoring and Reporting

M1.1

Performance monitoring and reporting by the Provider is essential to ensure the
effectiveness of the Services and to ensure contract compliance. Evidence gathered for
performance monitoring purposes will also be used to inform and assist with future planning
and strategic development.

M1.2

The Council has a detailed Quality Assurance and Monitoring Framework separate to this
document which is to be adhered to by the Provider. The Local Authority will ensure
communication is delivered regarding this and keep all providers up to date with any relevant
changes.

M1.2

To ensure the required service quality is maintained the Provider must have its own internal
quality assurance system, which should include but not limited to;

e Standard setting

e  Monitoring

e Management

e Review processes

M1.3

The Council may from time to time request a breakdown of service which will include, but is
not limited to financial position; administration and overheads, management, training and
supervision costs. Please note however, this information will be required annually.

M1.4

The Provider must immediately report to the Council any areas where difficulties are
encountered, or anticipates encountering, in fulfilling the terms of this Aagreement, and
simultaneously provide a proposal/improvement plan to rectify any such difficulties.

M1.5

The Provider must adhere to all statutory standards which may apply to provision at any
given time, evidencing this in written policy and procedure statements.

M1.6

The Provider will develop policy and protocols in line with emerging best practice, guidance
and legislation to support the operation of the Service.

M1.7

The Provider must ensure that all records and all electronic communication comply with
GDPR and accessibility requirements and record personal details, requirements and
outcomes.

M1.8

All confidential information shared electronically by the Provider must be shared via the
Council’'s designated system e.g. secure email system /electronic portal

M1.9

Where the Provider's own management reporting, stakeholder feedback, review process or
other contract management activities reveal the need for remedial action, the Council may
take steps under [clause 1] of the Agreement on grounds of this Provider Default requiring
the Provider to produce a rectification programme in accordance with that clause, as part of
which the Council may require the Provider to evidence:

- Detailed information on issues and associated risks

- Appropriate solutions, including financial analysis

- Responsible owners for all remedial actions required

- Time-scales for all remedial actions to be implemented

- Monitoring arrangements to ensure remedial actions are completed

M1.10

The Provider will ensure that policies, procedures, staff files and working practices
applicable to the Service and as detailed within the Agreement are made available for
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inspection during any visit arranged to monitor or review the Service by the Council, DfE or
Ofsted.

M1.11

The Council shall have the power to inspect and examine the performance of the Service at
any reasonable time without giving prior notice to the Provider to verify evidence of funded
agreement activity, and compliance with funding agreement requirements for financial
procedures, quality assurance, equal opportunities, health and safety, safeguarding data
protection and confidentiality, etc.

M1.12

If requested, the Provider will supply the Council with copies of all Ofsted Regulatory
Inspection Reports, independent school standards and improvement actions from the same,
which affect the Service.

M1.13

The Provider will adhere to the recording of pupil attendance as per Section M3.1 of this
Specification.

M2.

Monitoring

M2.1

During the term of the Agreement, the Provider will submit to the Council reports as detailed
below at the following points throughout the academic school year;

o Daily Attendance Records — see M3.1

Half Termly (Pupil Progress/Review Reports) — see M3.2

Annually - (Social Value)

Annually - S175/157 Safeguarding Audits

Annually — Alternative Provider Annual QA Form for Stoke-on-Trent
¢ Annually- Finance Checks

These reports will evidence progress towards the outcomes in the Performance Monitoring
document. The Provider must submit the report electronically within ten (10) working days
of the end of each term.

M2.2

Monitoring Meetings will take place at the request of the Council, Monitoring Meetings will
be arranged by the Council.

M2.3

The Monitoring Meetings will ensure that any barriers to progress are quickly identified and
dealt with as appropriate. Meetings will have accurate minutes taken during the meeting as
a record of discussions and actions agreed. They will be circulated and will require action
as appropriate within timeframes agreed between the Provider and the Council.

M2.4

Changes to the frequency of Monitoring Meetings may be negotiated between parties where
performance/review highlights that this would be required.

M2.5

The Council will undertake its own performance monitoring at any time during the Contract
period in order to ensure Services are being provided in accordance with the Agreement.
The Council will be entitled to notify the Provider of the outcome of the monitoring exercise,
and the Provider will have due regard to the Council’'s comments in relation to future
provision of the service.

M2.6

The Council has set Key Performance Indicators (KPI’s) and targets which will be used as
part of the Service evaluation. Providers must submit their Returns as detailed in the
following sections, and the Council will conduct various validation spot checks to determine
the accuracy of the data submitted and the quality of the service delivered.

M2.7

If the Provider fails to meet the requirements in the Quality Monitoring Framework document
and adhere to specified time-scales for submitting information below, the Provider will be
subject to performance improvement measures.
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The Escalation Process below will be followed by the Council;

Level Level Description

Professionals meeting to update relevant
stakeholders including legal so that decision
can be made by the Contract Manager and
the Contract manager can complete all
relevant contract management functions for
this level

Level 4 Persistent serious concerns - significant
and / or sustained concerns that require
enforcement action

Level 3 Persistent or widespread concerns -
concerns continue, continued
noncompliance with formal action

Level 2 Continuation of non-compliance of action
plan - address with provider

Level 1 Initial concerns with provider- Non-

compliance of action plans.
(SIGNIFICANT CONCERNS WILL BE
ESCALATED TO LEVEL 3 IMMEDIATELY)

M3

Individual Attendance Records and Monitoring Returns

M3.1

Daily Monitoring

The Provider must ensure they complete accurate Attendance Records as on a daily basis
and submit to the Council daily via DC PRO/ Attendance Collection Tool (ACT).

M3.2

Half Termly Monitoring Review

The Provider must ensure that they complete a termly report which must include a
breakdown of the previous term. Please note the Council reserves the right to change the
format in which returns are submitted. Please send the report to the following address:
commissioningandpartnerships.sp@stoke.gov.uk

The report must include, but is not limited to,

a) Academic/ Attendance Progress

b) Service Provision

c) Complaints, Compliments and Comments

d) Safeguarding — Concerns/ Enquiries/ Outcomes
e) Accidents and Incidents / Behaviour - Outcomes
f)  Staffing — Recruitment/ Structure Changes

g) Service Quality

h) Health & Safety

i) Case Studies

j) Pupils and Parent Voice

M3.3

Annual Monitoring Report will compromise of;

Social Value Reporting (Appendix D) — please send completed template to
commissioningandpartnerships.sp@stoke.gov.uk

S175/157 Safeguarding Audits
Annual QA Form (Appendix A) for Stoke-on-Trent Independent Providers
Finance Checks
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Pupils and Parent Voice

M4

Key Performance Indicators

M4.1

Annual Report

The Provider must ensure that they complete accurate Local Priority Outcome/ Key
Performance Data and submit to the Council an Annual Report using the following template
below. The Annual Report shall provide evidence of each of the areas identified in the below
table.

The following template is to be completed by the Provider and returned by email to;
commissioningandpartnerships.sp@stoke.gov.uk

This information will be submitted annually within 10 working days of the end of the final
term of the school year (July).

Please note the Council reserves the right to request any performance data at any
time throughout the contract term. The Council will ensure appropriate notice is given
to the Provider for completion of any ad hoc date/ performance requests.

M4.2

Key Performance — Be Healthy Pupils and | Percentage (%) Number
young people experience healthy growth and
development; this covers physical, mental,
emotional and social development. They are
motivated to make informed choices about
healthy and safe lifestyles as they get older and
given lots of opportunities to be physically active.

Percentage of onward referrals made within the
term to other Services that wrap around Young
People to support mental Health and wellbeing

M4.3

Key Performance — Safe: Pupils are protected | Percentage (%) Number
from abuse, neglect or harm and are equipped
with the skills and knowledge they need to keep
themselves safe as they grow older.

Percentage of recorded incidents of bullying that
have been resolved

Number and percentage of complaints made by
young people about the service or service staff
that have been resolved

Number of accidents and injuries dealt with
successfully

Number and percentage of physical interventions
during the term reported and dealt with
successfully

Number and percentage of behaviour incidents

Number and percentage of un-authorised
absences

Number and percentage of young people who
have gone missing who have this as an identified
risk
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Number and percentage of recorded physical
interventions

Number and percentage of pupils absconding
from site during school hours

Number and percentage of Looked After Children
(LAC)

Number and percentage of Previously Looked
After Children

Number and percentage of pupils EAL

Number and percentage of pupils under Child
Protection

Number and percentage of pupils under Child In
Need

Number and percentage of pupils involved in
Early Help (Level 1-2)

Number and percentage of pupils involved in
Early Help (Level 3)

M4.4

Key Performance — Achieving: Pupils have the | Percentage (%) Number

opportunity to achieve their potential and make

the most of their abilities

Number and percentage of young people aged 15

years have been advised on careers,

employability, and further education options

Number and percentage of young people with KS1&2

less than 90% attendance education or on

reduced timetables KS3
KS4

Number and percentage of lessons attended of KS1&2

the total placements during that period (must be KS3

85% attendance of all lessons)
KS4

Number and percentage of children that leave KS1&2

with a qualification whereby they have taken KS3

exams at the service or finished education at the KS4

service (must be more than 85%) — if applicable

Number of pupils who have shown sustained KS1&2

improvement in attendance KS3
KS4

Number of pupil’'s whose attendance is above KS1&2

90% KS3
KS4

Number of pupil’s who are persistent absentees KS1&2
KS3
KS4

Number of pupils who are severely absent KS1&2
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KS3

KS4

Number of pupils whose attendance is 92% or
above

KS1&2

KS3

KS4

Number of pupils whose attendance is 96% or
above

KS1&2

KS3

KS4

Below to be completed if applicable

Number of Year 11 leavers gaining GCSE’s or
equivalent in both English and Maths

Number of Year 11 leavers gaining 5 GCSE’s or
equivalent at Levels 4 to 9 (A* to C)

Number of Year leavers gaining 5 GCSE’s or
equivalent at Levels 1to 4 (D - G)

Number of Year 11 leavers gaining a nationally
recognised vocational qualification at Level 1 or
above

Number of Year 11 leavers gaining a nationally
recognised vocational qualification at Level 2 or
above

Number of Year 11 leavers gaining a nationally
recognised vocational qualification at Level 2 or
above

Number of pupils with additional health/medical
needs supported to maintain their main school
placement

M4.5

Key Performance -Nurtured: Pupils and young
people are secure in the care they are receiving
in a stable environments

Percentage (%)

Number

Number and percentage of children satisfied with
the placement following the annual review

Number of children who have opted to stay in
touch for further advice and information and
guidance post placement conclusion

Number and percentage of children who have
been successful in reintegration into mainstream
school — if applicable

Number of pupils known to be involved in CAMHS

M4.6

Key Performance — Involved: Pupils and young
people know their rights and how to exercise
them. They are able to express their views and to
be involved meaningfully in the decisions that
affect them. They feel empowered.

Percentage (%)

Number

Number of children that have attended their own
Reviews and / or PEP or have been consulted if
they choose not to attend.
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Number and percentage that have attended and
engaged in progress discussions or had a
representation of a child voice

Number and Percentage of general complaints
made by Young Person that were resolved

M4.7

Key Performance- Prepared: Young people
enter adulthood with the qualifications, skills,
confidence, self-esteem and opportunities they
need to make their best contribution to society.

Percentage (%)

Number

Number of young people accessing careers
advice and guidance in KS3

Number of young people accessing careers
advice and guidance in KS4

Number of Year 11 leavers who enter Education,
Employment or Training (EET)

Number and percentage of pupil’s travelling to
and from school using a bus pass

Number and percentage of pupil’s travelling to
and from school on foot

Number and percentage of pupil’s travelling to
and from school using a taxi service

Number and percentage of pupil’s travelling to
and from school via parent or carer

Number of Extra Curriculum Activities completed
in a term that support social and educational skills

Number of students who engaged in Community
Activities supported by the service

Page 45 of 48




APPENDIX 6

DATA PROTECTION

Duration of the Processing —

1.1.1  For the duration of the Contract
1.1.2 Records may be retained until the student is 25 years old or 100 years old if the
student is LAC.

Types of Personal Data —

Personal information (such as name, unique pupil number, date of birth, gender and address)
Contact information (names and contact details for parents, carers)

Characteristics (such as ethnicity, languages spoken at home)

Attendance information (such as sessions attended, number of absences and reasons for
absence) Assessment information (such as termly subject marks, exam results)

Medical information and details of any support received, including care packages and support
plans

Behaviour and achievement information (such as commendations, detentions, exclusions)
Post-16 learning information (including courses studied and learning hours)

Information about safeguarding concerns

Photographs and moving images

CCTV images captured in school

Categories of Data Subject -
3.1 Pupils
3.2 Parents/carers/guardians of Pupils
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APPENDIX 7

VARIATION PROCEDURE

GENERAL PRINCIPLES

1.1

1.2

1.3

14

11

1.2

1.3

Where the Council or the Provider sees a need to vary this Agreement, the Council may at any time
request, and the Provider may at any time recommend, such variation only in accordance with the
Variation Procedure set out in paragraph 1 of this Appendix.

Until such time as a variation to this Agreement is made in accordance with the Variation Procedure
(this being called a “Variation”), the Council and the Provider shall, unless otherwise agreed in
writing, continue to perform this Agreement in compliance with its terms before such variation.

Any discussions which may take place between the Council and the Provider in connection with a
request or recommendation before the authorisation of a resultant Variation shall be without
prejudice to the rights of either Party.

Any work undertaken by the Provider which has not been authorised in advance by a Variation (or
which has not been otherwise agreed in writing) shall be undertaken entirely at the risk of the
Provider.

PROCEDURE

Discussion between the Council and the Provider concerning a possible Variation shall result in any
one of the following: (a) no further action being taken; or (b) a request to vary this Agreement by the
Council; or (c) a recommendation to vary this Agreement by the Provider.

In the event of a request or recommendation pursuant to either paragraph 1.1(b) or paragraph 1.1(c)
above, the Provider shall issue a document (called a “Variation Note”) in compliance with paragraph
1.3 below, as follows:

(@) In the case of a request by the Council pursuant to paragraph 1.1(b), the Provider shall,
unless otherwise agreed, submit to the Council two copies of a Variation Note (signed by
the Provider) in respect of the requested Variation within three weeks of the date of the
request.

(b) Inthe case of arecommendation by the Provider pursuant to paragraph 1.1(c), the Provider
shall without delay submit to the Council two copies of a Variation Note signed by the
Provider in respect of the recommended Variation (and the Council will endeavour to give
its response to the Variation Note within three weeks of receipt).

Each Variation Note shall contain: (a) the title of the Variation; (b) the originator and date of the
request or recommendation for the Variation; (c) the reason for the Variation; (d) full details of the
Variation, including any specifications; (e) the cost implications and, if any, the impact of the Variation
on the Charges, which shall to the extent possible reflect and be based on the Pricing Rates and the
Annual Cost Breakdown; (f) a timetable for implementation, together with any proposals for
acceptance of the Variation; (g) details of the likely impact, if any, of the Variation on other aspects
of this Agreement including the timetable for the provision of the Variation, the personnel to be
provided, the Charges, the documentation to be provided, the training to be provided, working
arrangements and other contractual issues; (h) the date of expiry of validity of the Variation Note; (i)
provision for signature by the Council and the Provider; and (j) details of how the costs that would
be incurred by the Parties if the Variation subsequently results in the termination of this Agreement
under clause 23.1(q) will be apportioned.
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14 For each Variation Note submitted by the Provider the Council shall:
(@) allocate a sequential number to the Variation Note; and
(b) evaluate the Variation Note and, as appropriate:
(i)  request further information;

(i)  arrange for the Variation Note to be signed by or on behalf of the Council and return
one of the copies to the Provider; or

(iii) notify the Provider of the rejection of the Variation Note.

A Variation Note signed by the Council and by the Provider shall constitute an amendment to this Agreement
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