
	Appendix 3a to Appendix 1 -  Amendments to the Z clauses
Z clauses

 “Activity Date”
“Agreement”
	means the date when the Contractor (or any Sub-Contractor) commences the supply of the Services (or any part of the Services) under this Contract.

means this contract

	
	

	“Authorised Officer”
	the person duly appointed by the Council in accordance with clause B6.3 and notified in writing to the Contractor to act as the representative of the Council for the purpose of this Contract or  as amended from time to time and in default of such notification the Council’s Procurement Manager or similar responsible officer;



	“Acquired Rights Directive”
	means the European Council Directive 77/187/EEC on the approximation of laws of European member states relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses, as amended or re-enacted from time to time



	“Admission Agreement”
	means an admission agreement in the form available on the Civil Service Pensions website immediately prior to the Relevant Transfer Date to be entered into by the Contractor where it agrees to participate in the Schemes in respect of the Services.

	“Commencement Date”


	the commencement date stated in the Contract Documentation;

	“Commercially Sensitive Information”


	means any Confidential Information comprised of information:

(a) which is provided by the Contractor and designated as commercially sensitive information by the Council for the period set out in the Contract and/or

(b) that constitutes a trade secret



	"Confidential Information"
	means:

(a) any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either Party and all personal data and sensitive personal data within the meaning of the Data Protection Act 2018; and

(b) the Commercially Sensitive Information and does not include any information:

(i) which was public knowledge at the time of disclosure;

(ii) which was in the possession of the receiving Party, without restriction as to its disclosure, before receiving  it from the disclosing Party;

(iii) which is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or

(iv) is independently developed without access to the Confidential Information



	“Contract”
	means the written agreement between the Council and the Contractor


	"Contracting Council"
	means any contracting Council as defined in Regulation 2 of the Public Contracts Regulations 2015 other than the Council



	“Contract Documentation”
	means the document pack detailing the specific core terms agreed between the parties with regard to the Services which shall  include but not be limited to, the Commencement Date, Authorised Officer, Project Manager, Key Personnel, Contract Period and Monitoring Requirements



	“Project Manager”
	the person named in the Contract Documentation as the project manager and any replacement from time to time’ 



	“Contract Period”
	the period of the contract as set out in the Contract Documentation;

	
	

	“Contractor”

The Provider of the Services and where applicable this shall include the Provider’s Employees, Sub-Contractors, agents, representatives, and permitted assigns and, if the Provider is a consortium or consortium leader, the consortium members


	The Contractor of the Services and where applicable this shall include the Contractor’s Employees, Sub-Contractor, agents, representatives, and permitted assigns and, if the Contractor is a consortium or consortium leader, the consortium members

	“Controller, Processor, Data Subject, Personal Data, Personal Data Breach, Data Protection”
	take the meaning given in the GDPR.  


	“Convictions”
	means, other than in relation to minor road traffic offences, any previous pending prosecutions, convictions, cautions and binding- over orders (including any spent convictions as contemplated by Section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement or amendment to that Order;



	“Council”
	means the City of Lincoln Council of City Hall, Beaumont Fee, Lincoln LN1 2DB, and where the context so admits any person which takes over or assumes the statutory functions or administrative responsibilities of the Council (whether in part or totally) or which is controlled by or is under common control with the Council (and the expression “control” shall mean the power to direct or cause the direction of the general management and policies of the person in question but only for so long as such control exists)



	“Data Controller”
	shall have the same meaning as set out in the Data Protection  Act 2018;



	“Data Loss Event”
	any event that results, or may result, in unauthorised access to Personal Data held by the Processor under this Agreement, and/or actual or potential loss and/or destruction of Personal Data in breach of this Agreement, including any Personal Data Breach.



	“Data Processor”
	shall have the same meaning as set out in the Data Protection Act 2018;



	“Data Protection Impact Assessment”

	an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data.



	“Data Protection Legislation”

	(i) the GDPR, the LED and any applicable national implementing Laws as amended from time to time 

(ii) the DPA 2018 to the extent that it relates to processing of personal data and privacy; 

(iii) all applicable Law about the processing of personal data and privacy;



	“Data Subject”
	shall have the same meaning as set out in the Data Protection  Act 2018



	“Data Subject Request”
	a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data.



	“DPA 2018”
	Data Protection Act 2018



	“Eligible Employee”
	means any Fair Deal Employee who at the relevant time is an eligible employee as defined in the Admission Agreement.



	"Environmental Information Regulations"
	means the Environmental Information Regulations 2004 together with any Guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations



	“Employee”


	any person employed by the Contractor to perform the Contract which will also include the  Contractor's  servants,  agents,  voluntary and unpaid workers and Sub-contractors and representatives, employed by the Contractor in the performance of the Services;



	“Fair Deal Employees”
	means those Transferring Employees who are on the Relevant Transfer Date entitled to the protection of New Fair Deal or become Version 4 (April 2018) 15 entitled to the protection of New Fair Deal on the Relevant Transfer Date by virtue of having originally transferred pursuant to a Relevant Transfer under the TUPE Regulations (or the predecessor legislation) from employment with a public sector employer and who were once eligible to participate in the Schemes.



	“Force Majeure Event”
	means any circumstance not with a party’s reasonable control including, without limitation: 

Acts of God, flood, drought, earthquake or other natural disaster;

(a) epidemic or pandemic

(b) terrorist attack, civil war, civil commotion or riots, war, threat of or preparation for war, arms conflict, imposition of sanctions, embargo, or breaking off of diplomatic relations;

(c) nuclear, chemical or biological contamination or sonic boom;

(d) any law or any action taken by a government or public authority, including with limitation imposing an export or import restrictions, quota or prohibition, or failing to grant a necessary license or consent;

(e) collapse of buildings, fire, explosion or accident;

(f) any labour or trade dispute, strikes, industrial actions or lockouts (other than in each case by the party seeking to rely on the clause, or companies in the same group as that party);

(g) non-performance by suppliers or subcontractors (other than by companies in the same group as the party seeking to rely on this clause)

(h) interruptions or failure of utility service;


	
	

	"Fraud"
	means any offence under Laws creating offences in respect of fraudulent acts or at common law in respect of fraudulent acts in relation to the Contract or defrauding or attempting to defraud or conspiring to defraud a Contracting Council or the Council



	“GDPR”
	The General Data Protection Regulation (Regulation (EU) 2016/679)



	“Goods”
	Any goods to be supplied as specified in the Contract



	“Guidance”
	any applicable Guidance or directions with which the Contractor is bound to comply;


	“Incumbent Contractor”
	means any contractor providing services to the Council before the Activity Date that are the same as or substantially similar to the Services (or any part of the Services) and shall include any sub-contractor of such contractor (or any sub-contractor of such sub-contractor).



	“Information”
	has the meaning given under Section 84 of the FOIA;



	"Intellectual Property Rights" and IPRs"
	means patents, inventions, trademarks, service marks, logos, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights and other similar rights or obligations whether registerable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off



	“Joint Controllers”
	where two or more Controllers jointly determine the purposes and means of processing



	“Key Personnel”
	those persons named in the Contract Documentation as being key personnel in respect of this Contract and any replacement from time to time; 



	"Law"
	means any law, subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, bye-law, enforceable right within the meaning of Section 2 of the European Communities Act 1972, regulation, order, regulatory policy, mandatory Guidance or code of practice, judgment of a relevant court of law, or directives or requirements with which the Processor is bound to comply;

	“Liabilities”
	all costs, actions, demands, expenses, losses, damages, claims, proceedings, awards, fines, orders and other liabilities (including reasonable legal and other professional fees and expenses) whenever arising or brought;



	“LED”
	Law Enforcement Directive (Directive (EU) 2016/680)



	“Monitoring Requirements”
	any requirements of the Council in relation to monitoring ongoing performance and delivery of the Services detailed in the Contract Documentation



	"Month"
	means calendar month



	
	

	"Party"
	means the Contractor or the Council



	“Personal Data”
	Shall have the same meaning as set out in the Data Protection Act 2018;



	"Premises"
	means the delivery address where the Services are to be supplied, as set out in the Contract Documentation



	“Process”
	has the meaning given to it under the Data Protection Legislation but, for the purposes of this agreement, it shall include both manual and automatic processing;



	“Processor Personnel”
	means all directors, officers, employees, agents, Contractors and contractors of the Processor and/or of any Sub-Processor engaged in the performance of its obligations under this Agreement. 

	“Property”


	means the property, other than real property, issued or made available to the Contractor by the Council in connection with this contract.



	“Protective Measures”


	appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it including those outlined in the 



	"Quality Standards"
	means the quality standards published by BSI British Standards, the National Standards Body of the United Kingdom, the International Organisation for Standardisation or other reputable or equivalent body, (and their successor bodies) that a skilled and experienced operator in the same type of industry or business sector as the Contractor would reasonably and ordinarily be expected to comply with (as may be further detailed in the Contract Documentation) and any other quality standards set out in the Contract Documentation;



	“Regulatory Body / Bodies”
	means any government department, regulatory, statutory and other entity, committee, ombudsman or body which, whether under statute, rules, regulations, codes of practice or otherwise, is entitled to regulate, investigate, or influence the matters dealt with in the Contract or any other affairs of the Council;



	“Relevant Employees”
	means the employees of the Contractor (including the Transferring Employees) who are wholly or mainly assigned to work in the provision of the Services and who will be the subject of a Relevant Transfer by virtue of the application of the TUPE Regulations on the Service Transfer Date.



	“Relevant Transfer”
	means a transfer of employment to which the TUPE Regulations apply.



	“Replacement Contractor”
	means any third party service Contractor appointed by the Council to supply any services which are substantially similar to any of the Services and which the Council receives in substitution for any of the Services following the expiry, termination or partial termination of the Contract (or where the Council is providing replacement services for its own account, the Council).



	“Replacement Sub-contractor”
	means a Sub-contractor of the Replacement Contractor to whom Transferring Employees will transfer on a Service Transfer Date (or any Sub-contractor of any such Sub-contractor).



	"Request for Information"
	shall have the meaning set out in the FOIA or the Environmental Information Regulations as relevant (where the meaning set out for the term “Request” shall apply)



	“Schemes”
	means the Principal Civil Service Pension Scheme available to Civil Servants and employees of bodies under Schedule 1 of the Superannuation Act 1972 (and eligible employees of other bodies admitted to participate under a determination under section 25 of the Public Service Pensions Act 2013), as governed by rules adopted by Parliament; the Partnership Pension Account and its (i) Ill health Benefits Scheme; and (ii) Death Benefits Scheme; the Civil Service Additional Voluntary Contribution Scheme; the Designated Stakeholder Pension Scheme and “alpha” introduced under The Public Service (Civil Servants and Others) Pensions Regulations 2014.



	“Services”
	the Services described in the Contract Documentation together with all equipment required and any associated Goods provided by the Contractor in relation to those Services;



	“Service Transfer”
	means any transfer of the Services (or any part of the Services), for whatever reason, from the Contractor or any Sub-contractor to a Replacement Contractor or Replacement Sub-contractor.



	“Service Transfer Date”
	means the date of a Service Transfer or, if more than one, the date of the relevant Service Transfer as the context requires.


	“Skill and Care”
	means all the professional skill, care and diligence reasonably to be expected of duly qualified and experienced Contractors undertaking services and other duties similar to those undertaken by the Contractor under the contract in relation to works similar in scale and character to the works.


	“Staff”
	means all persons employed by the Contractor to perform its obligations under the agreement together with the Contractor’s servants, agents, Contractors and Sub-contractors used in the performance of its obligations under the agreement;



	“Sub-Contract”
	any contract or agreement, or proposed contract or agreement between the Contractor and any third party whereby that third party agrees to provide to the Contractor the Services or any part of the Services, or facilities or services necessary for the provision of  the Services or any part of the Services, or necessary for the management, direction or control of the Services or any part of  the Services;



	“Sub-contractor”
	any other person engaged by the Contractor from time to time as may be permitted by this Agreement to procure the provision of the Works and/or the Services (or any of them). References to Sub-contractors means Sub-contractors (of any tier) of the Contractor;



	“TUPE”
	The Transfer of Undertakings (Protection of Employment) Regulations 2006;



	"Working Day"
	means any day other than a Saturday or Sunday or public holiday in England and Wales.




Z1        Prevention of Fraud

Z1.1
The Contractor shall take all reasonable steps to prevent any Fraud by Staff  and  the Contractor (including its shareholders, members and directors) in connection with the receipt of monies from the Council.

Z1.2
The Contractor shall notify the Council immediately if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur.

Z1.3 
If the Contractor or its Staff commits any Fraud in relation to this or any other contract with a Contracting Council or the Council the Council may:

i. terminate the Contract with immediate effect by giving the Contractor notice in writing and recover from the Contractor the amount of any loss suffered by the Council resulting from the termination including the cost reasonably incurred by the Council of making other arrangements for the supply of the Services and any additional expenditure incurred by the Council throughout the remainder of the Contract Period; and/or

ii. recover in full from the Contractor any other loss sustained by the Council in consequence of any breach of this Clause Z1.

Z1.4
This Clause shall apply for the duration of the Contract and for a period of two (2) years after expiry of the Contract.

Z2        ADDITIONAL CORPORATE REQUIREMENTS

Z2.1
The Contractor shall comply with all obligations under the Human Rights Act 1998.

Z2.2 
The Council has a statutory duty to ensure that it does all that it reasonably can to prevent crime and disorder in its area under the Crime  and  Disorder Act 1998.   The Contractor is requested to assist the Council in the provision of the Services, in order to enable the Council to comply with this obligation at no additional expense to the Council.

Z2.3   
The Contractor will comply with the modern day slavery legal framework and if the 
Contractor becomes aware of any potential failure to comply with this, it will notify the Council immediately and take prompt action to   report the issues to the relevant agencies. If the Council is aware of any breach of the Modern Day Slavery Act 2015 and the relevant legal framework it shall be entitled to terminate the Contract with immediate effect by giving the Contractor notice in writing. The Contractor shall take all reasonable steps to secure the observance of this Clause G2.3 by all servants, employees or agents of the Contractor and all Contractors and Sub-Contractors employed in the execution of the Contract, including the appropriate training, and retention of training records of those individuals.. 
Z2.4
The Contractor will have in place appropriate policies and rules, including, but not limited to:-

a) equality and diversity policies;

b) child protection and safeguarding policies;

c) sustainability;

d) information security policies;

e)   whistleblowing and/or confidential reporting policies; and

f) all site rules relevant to the fulfilment of the Contractor’s obligations in the performance of the Services.

g)   all data protection policies

Z2.5
The Contractor shall produce them upon request of the Council. If the Contractor does not have any of the policies outlined in Z2.4, there is a requirement to notify the Council at the earliest opportunity and the Council’s policies or procedures can be provided, where needed, and complied with by the Contractor.
Z2.6    
The Contractor shall not unlawfully discriminate within the meaning and scope of any law, enactment, order or regulation relating to discrimination (whether in race, gender, religion, disability, sexual  orientation, age or otherwise) and shall take all reasonable steps to secure the observance of this Clause Z2.6 by all servants, employees or agents of the Contractor and all Contractors and Sub-Contractors employed in the execution of the Contract

Z2.7 
The Contractor shall comply with all relevant legislation relating to its  Employees  however  employed including (but not limited to) the compliance in law of the ability of the Employees to work in the United Kingdom.

Z2.8      The Contractor shall not offer or give, or agree to give, to any employee, agent, servant or representative of the Council or any other public body or person employed by or on behalf of the Council any gift or consideration of any kind which could act as an inducement or reward for doing, refraining from doing, or for having done or refrained from doing, any act in relation to the Contract or any other contract with the Council or any other public body or person employed by or on behalf of the Council, or for showing or refraining from showing favour or disfavour to any person in relation to any such contract.

Z2.9
If the Contractor, its Staff or any person acting on the Contractor's behalf, engages in conduct prohibited by Clause Z1 and Z2, the Council may:

Z2.9.1
terminate the Contract with immediate effect by giving notice in writing to the Contractor and recover from the Contractor the amount of any loss  suffered by the Council resulting from the termination; and/or

Z2.9.2 recover in full from the Contractor any other loss sustained by the Council in consequence of any breach of those Clauses.

Z2.10
If the Contractor has a finding against it relating to its obligations under clause Z1 and clause Z2 it will provide  the Council with:-

(i) details of the finding; and

(ii) the steps the Contractor has taken to remedy the situation.

Z3        FREEDOM OF INFORMATION
Z3.1 
The Contractor acknowledges that the Council is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Council to enable the Council to comply with its Information disclosure obligations.

Z3.2
The Contractor shall procure that its Sub-contractors shall:

(a) transfer to the Council all Requests for Information that it receives as soon as practicable and in any event within two (2) Working Days of receiving a Request for Information;

(b) provide the Council with a copy of all Information in its possession, or power in the form that the Council requires within five (5) Working Days (or such other period as the Council may specify) of the Council's request; and

(c) provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to the Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.

Z3.3      The Council shall be responsible for determining in its absolute discretion   and notwithstanding any other provision in this Agreement or any other agreement whether the Commercially Sensitive Information and/or any other Information is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations.

Z3.4     
In no event shall the Contractor respond directly to a Request for Information unless expressly authorised   to do so by the Council.

Z3.5      The Contractor acknowledges that (notwithstanding the provisions of Clause Z3.2 the Council may, acting in accordance with the Secretary of State for Constitutional Affairs Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the Freedom of Information Act 2000 (“the Code”), be obliged under the FOIA, or the Environmental Information Regulations to disclose information concerning the Contractor or the Services:

(a) in certain circumstances without consulting the Contractor; or

(b) following consultation with the Contractor and having taken their views into account;

(c) provided always that where Z3.2 applies the Council shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Contractor advanced notice, or failing that, to draw the disclosure to the Contractor’s attention after any such disclosure.

Z3.6 
The Contractor shall ensure that all Information is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.

Z4
The Public Contracts Regulations 2015 

Z4.1
The Council  may terminate the Contractor’s obligation to Provide the Works if any of the provisions of paragraph 73(1) of The Public Contracts Regulations 2015 apply. If the Council terminates under the provisions of paragraph 73(1)(b) of the Public Contracts Regulations 2015 as a result of information not disclosed by the Contractor at the Contract Date, the procedures and amounts due on termination are the same as if the Contractor has substantially failed to comply with his obligations. 

Z4.2
If the Council otherwise terminates under the provisions of paragraph 73(1) of the Public Contracts Regulations 2015, the procedures and amounts due on termination are the same as if the Parties had been released under the law from further performance of the whole of this contract.

Z4.3
The Contractor does not appoint a Subcontractor or supplier if there are compulsory grounds for excluding the Subcontractor or supplier under regulation 57 of the Public Contracts Regulations 2015. 

Z4.4
The Contractor includes in any subcontract awarded by him provisions requiring that

• payment due to the Subcontractor or supplier under the subcontract is made no later than 30 days after receipt of a valid and undisputed invoice, unless this contract requires the Contractor to make earlier payment to the Subcontractor or supplier, 

• invoices for payment submitted by the Subcontractor or supplier are considered and verified by the Contractor in a timely fashion, 

• undue delay in considering and verifying invoices is not sufficient justification for failing to regard an invoice as valid and undisputed and 

• any contract awarded by the Subcontractor or supplier for work included in this contract includes provisions to the same effect as these provisions.

Z5.       DATA PROTECTION
Z5.1
The Parties acknowledge that for the purposes of the Data Protection Legislation, the Customer is the Controller and the Contractor is the Processor unless otherwise specified in the Schedule of Processing Personal Data in the Contract Documentation (“the Data Protection Schedule”). The only processing that the Processor is authorised to do is listed in Data Protection Schedule by the Controller and may not be determined by the Processor.  

Z5.2
The Processor shall notify the Controller immediately if it considers that any of the Controller's instructions infringe the Data Protection Legislation.

Z5.3
The Processor shall provide all reasonable assistance to the Controller in the preparation of any Data Protection Impact Assessment prior to commencing any processing.  Such assistance may, at the discretion of the Controller, include:

Z5.3.1
a systematic description of the envisaged processing operations and the purpose of the processing;

Z5.3.2
an assessment of the necessity and proportionality of the processing operations in relation to the Services;

Z5.3.3
an assessment of the risks to the rights and freedoms of Data Subjects; and

Z5.3.4
the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.

Z5.4
The Processor shall, in relation to any Personal Data processed in connection with its obligations under this Agreement:

Z.5.4.1
process that Personal Data only in accordance with the Data Protection Schedule, unless the Processor is required to do otherwise by Law. If it is so required the Processor shall promptly notify the Controller before processing the Personal Data unless prohibited by Law;

(a) ensure that it has in place Protective Measures, which are appropriate to protect against a Data Loss Event, which  the Controller may reasonably reject (but failure to reject shall not amount to approval by the Controller of the adequacy of the Protective Measures), having taken account of the:

(i) nature of the data to be protected;

(ii) harm that might result from a Data Loss Event;

(iii) state of technological development; and

(iv) cost of implementing any measures; 

(b) ensure that :

(i) the Processor Personnel do not process Personal Data except in accordance with this Agreement (and in particular the Data Protection Schedule); 

(ii) it takes all reasonable steps to ensure the reliability and integrity of any Processor Personnel who have access to the Personal Data and ensure that they:

a. are aware of and comply with the Processor’s duties under this clause;

b. are subject to appropriate confidentiality undertakings with the Processor or any Sub-processor;

c. are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the Controller or as otherwise permitted by this Agreement; and

d. have undergone adequate training in the use, care, protection and handling of Personal Data; and

(c) not transfer Personal Data outside of the EU unless the prior written consent of the Controller has been obtained and the following conditions are fulfilled:

(i) the Controller or the Processor has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Controller;

(ii) the Data Subject has enforceable rights and effective legal remedies;

(iii) the Processor complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Controller in meeting its obligations); and

(iv) the Processor complies with any reasonable instructions notified to it in advance by the Controller with respect to the processing of the Personal Data;

(d) at the written direction of the Controller, delete or return Personal Data (and any copies of it) to the Controller on termination of the Agreement unless the Processor is required by Law to retain the Personal Data.

Z5.5
Subject to clause Z.7, the Processor shall notify the Controller immediately if it:

(a) receives a Data Subject Request (or purported Data Subject Request)

(b) receives a request to rectify, block or erase any Personal Data; 

(c) receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation; 

(d) receives any communication from the Information Commissioner or any other regulatory Council in connection with Personal Data processed under this Agreement; 

(e) receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or

(f) becomes aware of a Data Loss Event.

Z5.6
The Processor’s obligation to notify under clause Z.6 shall include the provision of further information to the Controller in phases, as details become available. 

Z5.7
Taking into account the nature of the processing, the Processor shall provide the Controller with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request made under clause 1.5 (and insofar as possible within the timescales reasonably required by the Controller) including by promptly providing:

(a) the Controller with full details and copies of the complaint, communication or request;

(b) such assistance as is reasonably requested by the Controller to enable the Controller to comply with a Data Subject Request within the relevant timescales set out in the Data Protection Legislation; 

(c) the Controller, at its request, with any Personal Data it holds in relation to a Data Subject; 

(d) assistance as requested by the Controller following any Data Loss Event; 

(e) assistance as requested by the Controller with respect to any request from the Information Commissioner’s Office, or any consultation by the Controller with the Information Commissioner's Office

Z5.8 
The Processor shall maintain complete and accurate records and information to demonstrate its compliance with this clause. This requirement does not apply where the Processor employs fewer than 250 staff, unless:

Z5.8.1
the Controller determines that the processing is not occasional;

Z5.8.2
the Controller determines the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; or

Z5.8.3
the Controller determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.

Z5.9
The Processor shall allow for audits of its Data Processing activity by the Controller or the Controller’s designated auditor.

Z5.10
Each Party shall designate its own data protection officer if required by the Data Protection Legislation. 

Z5.11
Before allowing any Sub-processor to process any Personal Data related to this Agreement, the Processor must:

Z5.11.1
notify the Controller in writing of the intended Sub-processor and processing;

Z5.11.2
obtain the written consent of the Controller; 

Z5.11.3
enter into a written agreement with the Sub-processor which give effect to the terms set out in this clause Z5.11.3 such that they apply to the Sub-processor; and provide the Controller with such information regarding the Sub-processor as the Controller may reasonably require.

Z.5.12

The Processor shall remain fully liable for all acts or omissions of any of its Sub-processors.

Z.5.13
The Controller may, at any time on not less than 30 Working Days’ notice, revise this clause by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement).

Z.5.14
The Parties agree to take account of any Guidance issued by the Information Commissioner’s Office. The Controller may on not less than 30 Working Days’ notice to the Processor amend this agreement to ensure that it complies with any Guidance issued by the Information Commissioner’s Office.
APPLICATION OF THE TUPE REGULATIONS
Z6           APPLICATION OF THE TUPE REGULATIONS ON COMMENCEMENT 
Z6.1
The Council and the Contractor agree that if at the commencement of the Services (or any relevant part of the Services) there is a Relevant Transfer in relation to the Transferring Employees clause Z6 shall apply. 

Z6.2
The Council and the Contractor acknowledge and accept that under the TUPE Regulations, the contracts of employment of the Transferring Employees will have effect (except in relation to occupational pension scheme benefits excluded under Regulation 10(2) of the TUPE Regulations) on and from the Relevant Transfer Date as if originally made between the Transferring Employees and the Contractor and/or any Subcontractor. 

Z6.3
The Parties acknowledge that the Contractor is responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees, including without limitation all wages, holiday pay, bonuses, commissions, payment of PAYE, national insurance contributions, pension contributions which in any case are attributable in whole or in part to the period up to (but excluding) the Relevant Transfer Date. 

Z6.4
The Contractor shall, and shall procure that each Sub-contractor shall, promptly provide to the Council and/or at the Council’s discretion, the Incumbent Contractor, in writing such information as is necessary to enable the Council and/or the Incumbent Contractor to carry out their respective duties under Regulation 13 of the TUPE Regulations. The Council shall, or shall procure that the Incumbent Contractor shall (as applicable), promptly provide to the Contractor in writing such information as is necessary to enable the Contractor and/or any Sub-contractor to carry out their respective duties under the TUPE Regulations. 

Z6.5
Subject to clause Z6.5, the Council shall use reasonable endeavours to procure that the Incumbent  Contractor shall indemnify the Contractor and any Sub-contractor from and against all Loss in connection with, or as a result of:- 

Z6.5.1 any claim or demand in respect of any Transferring Employee arising out of their employment or the termination of their employment provided that this arises from or as a result of any act, negligence, fault or omission of the Incumbent Contractor occurring before the Relevant Transfer Date; 

Z6.5.1 any claim or demand arising from or as a result of the breach or non-observance by the Incumbent Contractor occurring before the Relevant Transfer Date of:- 

(i) any collective agreement applicable to the Transferring Employees; and/or 

(ii) any other custom or practice with a trade union or staff association in respect of any Transferring Employees which the Incumbent Contractor is contractually bound to honour; 

(iii) any claim by any trade union or other body or person representing any Transferring Employees arising from or connected with any failure by the Incumbent Contractor to comply with any legal obligations to such trade union, body or person arising before the Relevant Transfer Date; 

(iv) any failure by Incumbent Contractor to discharge or procure the discharge of all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Employee in respect of the period to (but excluding) the Relevant Transfer Date; 

(v) any claim made by or in respect of any person employed or formerly employed by the Incumbent Contractor other than a person identified as a Transferring Employee for whom it is alleged the Contractor and/or any Sub-contractor (as appropriate) may be liable by virtue of the TUPE Regulations and/or the Acquired Rights Directive 77/187 EC (as amended from time to time); and 

(vi) any claim made by or in respect of the Transferring Employees or any appropriate employee representative (as defined in the TUPE Regulations) of any Transferring Employee relating to any failure by the Incumbent Contractor to comply with obligations under Regulation 13 of the TUPE Regulations, save if that failure arises from the failure of the Contractor or any Sub-contractor to comply with its obligations under Regulation 13(4) of the TUPE Regulations. 

Z6.
The indemnities in clause Z6.5 shall not apply to the extent that the Loss arise or are attributable to an act or omission of the Contractor or any Sub-contractor whether occurring or having its origin before, on or after the Relevant Transfer Date including, without limitation, any Loss:- 

Z6.1
arising out of the resignation of any Transferring Employee before the Relevant Transfer Date on account of substantial detrimental changes to his/her working conditions proposed by the Contractor or any Sub-contractor to occur in the period from (and including) the Relevant Transfer Date; or 

Z6.2
arising from the failure by the Contractor and/or any Sub-contractor to comply with its obligations under the TUPE Regulations. 

Z7
Contractor Indemnities 

Z7.1
Subject to clause Z7.2, the Contractor shall indemnify the Council and/or the Incumbent Contractor from and against all Loss in connection with, or as a result of:- 


Z7.1.1
any claim or demand in respect of any Transferring Employee arising out of their employment or the termination of their employment provided that this arises from or as a result of any act, negligence, fault or omission of the Contractor or any Sub-contractor whether occurring before, on or after the Relevant Transfer Date; 

Z7.1.2
any claim or demand arising from or as a result of the breach or non-observance by the Contractor or any Sub-contractor occurring on or after the Relevant Transfer Date of:- 

(i) any collective agreement applicable to the Transferring Employees; and/or 

(ii) any other custom or practice with a trade union or staff association in respect of any Transferring Employees which the Contractor or any Sub-contractor is contractually bound to honour; 

(iii) any claim by any trade union or other body or person representing any Transferring Employees arising from or connected with any failure by the Contractor or any Sub-Contractor to comply with any legal obligations to such trade union, body or person arising on or after the Relevant Transfer Date; 

(iv) any claim by any Transferring Employee that the identity of the Contractor or Sub-contractor is to that Transferring Employee's detriment or that the terms and conditions to be provided by the Contractor or any Sub-contractor or any proposed measures of the Contractor or any Sub-contractor are to that employee's detriment whether such claim arises before, on or after the Relevant Transfer Date; and 

(v) any claim made by or in respect of the Transferring Employees or any appropriate employee representative (as defined in the TUPE Regulations) of any Transferring Employee relating to any failure by the Contractor or any Sub-contractor in to comply with obligations under Regulation 13 of the TUPE Regulations, save if that failure arises from the failure of the Incumbent Contractor or the Council (as applicable) to comply with its obligations under Regulation 13 of the TUPE Regulations. 

Z7.2
The indemnities in clause Z7.1 shall not apply to the extent that the Loss arises or is attributable to an act or omission of the Council and/or the Incumbent Contractor whether occurring or having its origin before on or after the Relevant Transfer Date including, without limitation, any failure to comply with its obligations under the TUPE Regulations.
Z8
APPLICATION OF THE TUPE REGULATIONS ON EXIT

Z8.1
The Council and the Contractor agree that where the identity of the Contractor of the Services (or any part of the Services) changes (including upon termination of this Contract or part of this Contract) resulting in the Services being undertaken by a Replacement Contractor and/or a Replacement Sub-contractor, such change in the identity of the Contractor may constitute a Relevant Transfer to which the TUPE Regulations will apply. 

Z8.2
The Council and the Contractor acknowledge and accept that, as a result of the TUPE Regulations, where a Relevant Transfer occurs, the contracts of employment of the Relevant Employees will have effect (except in relation to occupational pension scheme benefits excluded under Regulation 10(2) of the TUPE Regulations) on and from the Service Transfer Date as if originally made between the Relevant Employee and a Replacement Contractor and/or a Replacement Sub-contractor (as the case may be). 

Z8.3
The Contractor shall, and shall ensure that any Sub-contractor shall, comply with all its obligations arising under the TUPE Regulations and/or the Acquired Rights Directive in respect of the Relevant Employees in respect of the period up to (and including) the Service Transfer Date and shall perform and discharge, and procure that each Sub-contractor shall perform and discharge, all its obligations in respect of the Relevant Employees arising in the period up to (and including) the Service Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, holiday pay, bonuses, commissions, payment of PAYE, national insurance contributions, pension contributions and all such sums due as a result of any Fair Deal Employees’ participation in the Schemes which in any case are attributable in whole or in part to the period ending on (and including) the Service Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between:- 

Z8.3.1
the Contractor and/or the Sub-contractor; and 

Z8.3.2
the Replacement Contractor and/or the Replacement Sub-contractor. 

Z9
CONTRACTOR INDEMNITIES 
Z9.1
Subject to clause Z9.2, the Contractor shall indemnify the Council and/or any Replacement Contractor and/or any Replacement Sub-contractor from and against all Loss in connection with, or as a result of:- 

Z9.1.1
any claim or demand in respect of any Relevant Employee arising out of their employment or the termination of their employment provided that this arises from or as a result of any act, negligence, fault or omission of the Contractor or any Sub-contractor in relation to any Relevant Employee, whether occurring before, on or after the Service Transfer Date; 

Z9.1.2 any claim or demand arising from or as a result of the breach or non-observance by the Contractor or any Sub-contractor occurring on or before the Service Transfer Date of:- 

(i) 
any collective agreement applicable to the Relevant Employees; and/or 

(ii) 
any other custom or practice with a trade union or staff association in respect of any Relevant Employees which the Contractor or any Sub-contractor is contractually bound to honour; 

(iii)
any claim by any trade union or other body or person representing any Relevant Employees arising from or connected with any failure by the Contractor or a Sub-contactor to comply with any legal obligations to such trade union, body or person arising on or before the Service Transfer Date; and 

(iv)
any claim made by or in respect of any person employed or formerly employed by the Contractor or any Sub-contractor other than a Relevant Employee identified in the Contractor’s Final Personnel List for whom it is alleged the Council and/or any Replacement Contractor and/or any Replacement Sub-contractor may be liable by virtue of this Contract and/or the TUPE Regulations and/or the Acquired Rights Directive; and 

(v)
any claim made by or in respect of a Relevant Employee or any appropriate employee representative (as defined in the TUPE Regulations) of any Relevant Employees relating to any act or omission of the Contractor or any Sub-contractor in relation to its obligations under Regulations 13 of the TUPE Regulations, except to the extent that the Loss arises from or is attributable to the failure of the Council and/or the Replacement Contractor to comply with Regulation 13(4) of the TUPE Regulations

Z9.2
The indemnities in clause Z9.1 shall not apply to the extent that the Loss arises or is attributable to an act or omission of the Replacement Contractor and/or any Replacement Sub-contractor, whether occurring or having its origin before, on or after the Service Transfer Date, including any Loss arising as a result of:- 

Z9.2.1
the resignation of any Transferring Employee before or after the Relevant Transfer Date on  account of substantial detrimental changes to his/her working conditions proposed by the Replacement Contractor and/or any Replacement Sub-contractor to occur in the period on or after the Service Transfer Date; or 

Z9.2.2
arising from the Replacement Contractor’s failure and/or Replacement Sub-contractor’s failure, to comply with its obligations under the TUPE Regulations. 

Z9.3
If any person who is not identified in the Contractor’s Final Personnel List claims, or it is determined in relation to any person who is not identified in the Contractor’s Final Personnel List that his/her contract of employment has been transferred from the Contractor or any Sub-contractor to the Replacement Contractor and/or Replacement Sub-contractor pursuant to the TUPE Regulations or the Acquired Rights Directive, then:- 

Z9.3.1
the Council shall procure that the Replacement Contractor shall, or any Replacement Sub-contractor shall, within five (5) Working Days of becoming aware of that fact, give notice in writing to the Contractor; and 

Z9.3.2
the Contractor may offer (or may procure that a Sub-contractor may offer) employment to such person within fifteen (15) Working Days of the notification by the Replacement Contractor and/or any and/or Replacement Sub-contractor or take such other reasonable steps as it considers appropriate to deal with the matter provided always that such steps are in compliance with Law. 

Z9.4
If such offer is accepted, or if the situation has otherwise been resolved by the Contractor or a Sub-contractor, the Council shall procure that the Replacement Contractor shall, or procure that the Replacement Sub-contractor shall, immediately release or procure the release of the person from his/her employment or alleged employment. 

Z9.5
If after the fifteen (15) Working Day period specified in clause Z9.3.2 has elapsed:- 

Z9.5.1
no such offer of employment has been made;

Z9.5.2
such offer has been made but not accepted; or 

Z9.5.3
the situation has not otherwise been resolved, 

the Replacement Contractor and/or Replacement Sub-contractor, as appropriate may within five (5) Working Days give notice to terminate the employment or alleged employment of such person. 

Z9.6
Subject to the Replacement Contractor and/or Replacement Sub-contractor acting in accordance with the provisions of clauses Z9.3 to Z9.5, and in accordance with all applicable proper employment procedures set out in applicable Law, the Contractor shall indemnify the Replacement Contractor and/or Replacement Sub-contractor against all Loss arising out of the termination of employment pursuant to the provisions of clause G5.5 provided that the Replacement Contractor takes, or shall procure that the Replacement Sub-contractor takes, all reasonable steps to minimise any such Loss. 

Z9.7
The indemnity in clause Z9.6:- 

Z9.7.1 
shall not apply to 

(i) 
any claim for:- 

(A) 
discrimination, including on the grounds of sex, race, disability, age, gender reassignment, marriage or civil partnership, pregnancy and maternity or sexual orientation, religion or belief; or 

(B) 
equal pay or compensation for less favourable treatment of part-time workers or fixed-term employees, 

in any case in relation to any alleged act or omission of the Replacement Contractor and/or Replacement Sub-contractor; or 

(ii) 
any claim that the termination of employment was unfair because the Replacement Contractor and/or Replacement Sub-contractor neglected to follow a fair dismissal procedure; and 

Z9.7.1
shall apply only where the notification referred to in clause Z9.3.1 is made by the Replacement Contractor and/or Replacement Sub-contractor to the Contractor within six (6) months of the Service Transfer Date. 

Z9.8
If any such person as is described in clause Z9.3 is neither re-employed by the Contractor or any Sub-contractor nor dismissed by the Replacement Contractor and/or Replacement Sub-contractor within the time scales set out in clauses Z9.3 to Z9.5, such person shall be treated as a Relevant Employee. 

Z10       REPLACEMENT CONTRACTOR INDEMNITIES 
Z10.1
Subject to clause Z10.2, the Council shall procure that the Replacement Contractor indemnifies the
Contractor from and against all Loss in connection with, or as a result of:- 

Z10.1.1
any claim or demand in respect of any Relevant Employee identified in the Contractor’s Final Personnel List arising out of their employment or the termination of their employment provided that this arises from or as a result of any act, negligence, fault or omission of the Replacement Contractor or any Replacement Sub-contractor in relation to any such Relevant Employee, whether occurring before, on or after the Service Transfer Date; 

Z10.1.2
any claim or demand arising from or as a result of the breach or non-observance by the Replacement Contractor or any Replacement Sub-contractor occurring on or after the Service Transfer Date of:- 

(i) 
any collective agreement applicable to the Relevant Employees identified in the Contractor’s Final Personnel List; and/or 

(ii)
any other custom or practice with a trade union or staff association in respect of any Relevant Employees identified in the Contractor’s Final Personnel List which the Replacement Contractor or any Replacement Sub-contractor is contractually bound to honour; 

(iii)
any claim by any trade union or other body or person representing any Relevant Employees identified in the Contractor’s Final Personnel List arising from or connected with any failure by the Replacement Contractor or a Replacement Sub-contractor to comply with any legal obligations to such trade union, body or person arising on or after the Service Transfer Date; and 

(iv) 
any proposal by the Replacement Contractor and/or Replacement Sub-contractor to change the terms and conditions of employment or working conditions of any Relevant Employee identified in the Contractor’s Final Personnel List on or after the Service Transfer Date (or any person who would have been a Relevant Employee but for their resignation or decision to treat their employment as terminated under Regulation 4(9) of the TUPE Regulations before the Service Transfer Date as a result of such proposed changes); and 

(v) 
any claim made by or in respect of a Relevant Employee identified in the Contractor’s Final Personnel List or any appropriate employee representative (as defined in the TUPE Regulations) of any Relevant Employees relating to any act or omission of the Replacement Contractor or any Replacement Sub-contractor in relation to obligations under Regulations 13 of the TUPE Regulations. 

Z10.1.3 
The indemnities in clause Z10.1.1 shall not apply to the extent that the Loss arises from or is attributable to an act or omission of the Contractor and/or any Sub-contractor (as applicable) whether occurring or having its origin before, on or after the Service Transfer Date, including any Loss arising from or attributable to the failure by the Contractor and/or any Sub-contractor (as applicable) to comply with its obligations under the TUPE Regulations. 

Z11
PENSION PROTECTION
Z11.1 
The Contractor shall comply with the requirements of Part 1 of the Pensions Act 2008, section 258 of the Pensions Act 2004 and the Transfer of Employment (Pension Protection) Regulations 2005 for all transferring staff. 

Z11.2
The Contractor and the Council undertake to do all such things and execute any documents (including the Admission Agreement) as may be required to enable the Contractor to participate in the Schemes in respect of the Fair Deal Employees. 

Z11.3
The Contractor shall bear its own costs and all costs that the Council reasonably incurs in connection with the negotiation, preparation and execution of documents to facilitate the Contractor participating in the Schemes, including without limitation MyCSP’s on-boarding costs. 

Z11.4
The Contractor and the Council agree that the Council shall be entitled to terminate this Contract in the event that the Contractor:- 

a)
commits an irremediable breach of the Admission Agreement; or 

a) commits a breach of the Admission Agreement which, where capable of remedy, it fails to remedy within a reasonable time and in any event within twenty-eight (28) days of the date of a notice giving particulars of the breach and requiring the Contractor to remedy it. 

Z11.5
The Contractor shall procure that the Fair Deal Employees, shall be either admitted into, or offered continued membership of, the relevant section of the Schemes that they currently contribute to, or were eligible to join immediately prior to the Relevant Transfer Date which occurs on the commencement of the Services or any relevant part of the Services, or where the Fair Deal Employees are returning to the Schemes for the first time to the relevant section of the Schemes that they became eligible to join on the Relevant Transfer Date which occurs on the commencement of the Services or any relevant part of the Services and the Contractor shall procure that the Fair Deal Employees continue to accrue benefits in accordance with the provisions governing the relevant section of Schemes for service from (and including) the Relevant Transfer Date which occurs on the commencement of the Services or any relevant part of the Services. 

Z11.6
The Contractor undertakes that should it cease to participate in the Schemes for whatever reason at a time when it has Eligible Employees, that it will, at no extra cost to the Council, provide to any Fair Deal Employee who immediately prior to such cessation remained an Eligible Employee with access to an occupational pension scheme certified by the Government Actuary’s Department or any actuary nominated by the Council in accordance with relevant Guidance produced by the Government Actuary’s Department as providing benefits which are broadly comparable to those provided by the Schemes on the date the Eligible Employees ceased to participate in the Schemes. In addition, the Contractor agrees to give Eligible Employees the right to transfer their past pensionable service from the Schemes to the broadly comparable scheme. Where at the Service Transfer Date Fair Deal Employees are participating in the broadly comparable scheme, the Contractor agrees to allow such Fair Deal Employees to transfer their past pensionable service from such broadly comparable pension scheme to the Schemes, and for the avoidance of doubt, should the amount offered by any such broadly comparable pension scheme be less than the amount required by the Schemes to fund day to day service, the Contractor agrees to pay any such shortfall to the Schemes. 

Z11.7
The Contractor undertakes to pay to the Schemes all such amounts as are due under the Admission Agreement and shall deduct and pay to the Schemes such employee contributions as are required by the Schemes. 

Z11.8
The Contractor shall indemnify and keep the Council indemnified on demand against any claim by, payment to, or Loss incurred by, the Schemes in respect of the failure to account to the Schemes for payments received and the non-payment or the late payment of any sum payable by the Contractor to or in respect of the Schemes. 

Z11.9
The Contractor and the Council respectively undertake to each other:- 

Z11.9.1
to provide all information which the other Party may reasonably request concerning matters (i) referred to in this clause G8, and (ii) set out in the Admission Agreement, and to supply the information as expeditiously as possible; and 

Z11.9.2
not to issue any announcements to the Fair Deal Employees prior to the Relevant Transfer Date which occurs on the commencement of the Services or any part of the Services concerning the matters stated in this clause G8 without the consent in writing of the other Party (not to be unreasonably withheld or delayed). 

Z12
INDEMNITY

Z12.1
The Contractor undertakes to indemnify the Council and keep the Council indemnified on demand from and against all Loss arising out of or in connection with any liability towards the Fair Deal Employees arising in respect of service on or after the Relevant Transfer Date which occurs on the commencement of the Services or any relevant part of the Services which relate to the payment of benefits under and/or participation in an occupational pension scheme (within the meaning provided for in section 1 of the Pension Schemes Act 1993) or the Schemes. 

Z13
SUBSEQUENT TRANSFERS 
Z13.1
The Contractor shall:- 

Z13.1.1
not adversely affect pension rights accrued by any Fair Deal Employee in the period ending on the date of the Service Transfer Date; 

Z13.1.2
provide all such co-operation and assistance as the Schemes and the Replacement Contractor and/or the Council may reasonably require to enable the Replacement Contractor to participate in the Schemes in respect of any Eligible Employee and to give effect to any transfer of accrued rights required as part of participation under New Fair Deal; and 

Z13.1.3 
for the period either 

(i) after notice (for whatever reason) is given, in accordance with the other provisions of this Contract, to terminate the Contract or any part of the Services; or 

(ii) after the date which is two (2) years prior to the date of expiry of this Contract, ensure that no change is made to pension, retirement and death benefits provided for or in respect of any person who will transfer to the Replacement Contractor or the Council, no category of earnings which were not previously pensionable are made pensionable and the contributions (if any) payable by such employees are not reduced without (in any case) Approval (such Approval not to be unreasonably withheld). Save that this clause shall not apply to any change made as a consequence of participation in an Admission Agreement. 

Z14
THIRD PARTY RIGHTS IN RELATION TO TUPE AND PENSIONS 
Z14.1
Notwithstanding any other provisions of this Contract for the purposes of clauses Z6 to Z17 (the “Third Party Provisions”) and in accordance with the Contracts (Rights of Third Parties) Act 1999 (“CRTPA”), the Parties accept that such provisions confer benefits on persons named in such provisions other than the Parties (each such person being a “Third Party Beneficiary” or “Third Party Beneficiaries”) and are intended to be enforceable by Third Party Beneficiaries by virtue of the CRTPA.

Z14.2
No Third Party Beneficiary may enforce, or take any step to enforce, any Third Party Provision without the prior written consent of the Council, which may, if given, be given on and subject to such terms as the Council may determine. 

Z14.3
If the Parties rescind this Contract or vary it in accordance with the relevant provisions of this Contract or terminate this Contract, the consent of any Third Party Beneficiary shall not be required for such rescission, Variation or termination. 

Z14.4
Clauses  to this Z17 shall apply during the Contract Period and indefinitely thereafter.

Z15
PRE-SERVICE TRANSFER OBLIGATIONS 
Z15.1 
During the six (6) months preceding the expiry of this Contract or after the Council has given notice to terminate this Contract or at any other time as directed by the Council, and within fifteen (15) Working Days of the Council’s request the Contractor shall fully and accurately disclose to the Council and shall ensure that any relevant Sub-contractor accurately discloses (subject to all applicable provisions of the DPA) the Contractor’s Provisional Personnel List and any and all information as the Council may request in relation to the Contractor’s Provisional Personnel List including but not necessarily restricted to any of the following in an anonymised format:- 

Z15.1
the ages, dates of commencement of employment or engagement, gender and place of work of those personnel; 

Z15.2
details of whether they are employed, self-employed contractors or Contractors, agency workers or otherwise; 

Z15.3
the identity of the employer or relevant contracting party; 

Z15.4
their relevant contractual notice periods and any other terms relating to termination of employment, including redundancy procedures, and redundancy payments; 

Z15.5
their wages, salaries, bonuses and profit sharing arrangements as applicable; 

Z15.6
details of other employment-related benefits, including (without limitation) medical insurance, life assurance, pension or other retirement benefit schemes, share option schemes and company car schemes applicable to them; 

Z15.7
any outstanding or potential contractual, statutory or other liabilities in respect of such individuals (including in respect of personal injury claims); 

Z15.8
details of any such individuals on long term sickness absence, parental leave, maternity leave or other authorised long term absence; 

Z15.9 copies of all relevant documents and materials relating to such information, including copies of relevant contracts of employment (or relevant standard contracts if applied generally in respect of such employees); and 

Z15.10
any other “employee liability information” as such term is defined in Regulation 11 of the TUPE Regulations. 

Z15.2
Where the Contractor provides information in accordance with clause Z15.1 and the Contractor or Sub-contractor makes or becomes aware of any changes or discovers new information, the Contractor shall notify the Council within seven (7) Working Days of any such change or discovery, provided that at least twenty (20) Working Days prior to the Service Transfer Date, the Contractor shall provide the Council or at the direction of the Council, to any Replacement Contractor or Replacement Sub-contractor, the Contractor’s Final Personnel List (which shall identify which of those personnel are Relevant Employees) and all the information set out in clause G10.1 in relation to the Contractor’s Final Personnel List (insofar as such information has not previously been provided). 

Z15.3 
The Contractor warrants that all of the information provided to the Council pursuant to clause Z15.1 and Z15.2 shall be accurate and complete in all material respects at the time of providing the information. The Contractor authorises the Council to use any and all the information as it considers necessary for the purposes of its businesses or for informing any tenderer for any services which are substantially the same as the Services (or any part thereof). 

Z15.4 
From the date of the earliest event referred to in clause Z15.1, the Contractor shall allow the Council and/or the Replacement Contractor and/or Replacement Sub-contractor to communicate with and meet the Relevant Employees and their trade union or employee representatives as the Council may reasonably request. 

Z15.5 
From the date of the earliest event referred to in clause Z15.1, the Contractor shall not without the prior written consent of the Council unless genuinely in the ordinary course of business:- 

a) vary, purport or promise to vary the terms and conditions of employment or engagement of any person listed on the Contractor’s Provisional Personnel List (including any payments connected with the termination of employment); 

b) increase or decrease the number of employees, agents or independent contractors engaged to perform the Services (or the relevant part of the Services); or 

c) assign or redeploy any person listed on the Contractor’s Provisional Personnel List to other duties unconnected with the Services. 

Z16.6 
The Contractor confirms that it will comply fully with its obligations under the TUPE Regulations in respect of providing information to any Replacement Contractor. The Contractor warrants that any information provided in accordance with Regulation 11 of the TUPE Regulations shall be accurate and complete. 

Z17       HEALTH AND SAFETY

Z17.1     
The Contractor shall comply with the requirements of the Health and Safety at Work etc.  Act 1974 and  any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Employees and other persons working in the performance of its obligations under this Contract.

Z17.2  
The Contractor shall ensure that its health and safety policy statement (as required by the Health and   Safety at Work etc Act 1974) is made available to the Council on request. The Contractor acknowledges that its health and safety policy statement is subject to approval by the Council.

            Z17.3
The Contractor shall promptly notify the Council of any health and safety hazards which may arise in connection with the performance of its obligations under the Contract.  

              Z17.4
While on Council Premises, the Supplier shall comply with any health and safety measures implemented by the Council in respect of Staff and other persons working there.

              Z17.5
The Supplier shall notify the Council immediately in the event of any incident occurring in the performance of its obligations under the Contract on the Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.
Z18
DISCLOSURE AND BARRING SERVICE (DBS) CHECKS
Z18.1     
The Contractor shall ensure that where required all employees who are engaged on this Service have     been subject to an enhanced DBS check prior to their employment and that they are not employed to work on this Contract where they are found to have any conviction, caution, reprimand or warning which is relevant to the Service. The Contractor shall (unless and to the extent agreed otherwise by the Council in writing conduct such questioning and investigation as is reasonable regarding any Convictions, where 
the above required checks reveal a Conviction.

Z18.2
Subject to Clause Z18.1, the Contractor may engage a person in an Enhanced DBS Position (as applicable) pending the receipt of the Enhanced DBS & Barred List Check (as appropriate) with the agreement of the Council.

                 Z18.3
Where Clause Z19.2 applies, the Contractor shall ensure that until the Enhanced DBS & Barred List Check (as appropriate) is obtained, the following safeguards shall be put in place:
a) an appropriately qualified and experienced member of Staff is appointed to supervise the new member of Staff; and
b) wherever it is possible, this supervisor is on duty at the same time as the new member of Staff, or is available to be consulted; and
c) the new member of Staff is accompanied at all times by another member of staff, preferably the appointed supervisor, whilst providing services under this Contract; and
d) any other reasonable requirement of the Council.

Z18.4 
The Contractor shall have policies  and  procedures  which  acknowledge  and  provide  for  ongoing  monitoring of employees including undertaking further DBS disclosures every three years.

Z18.5
Any fee incurred in meeting the requirements of this Clause Z18shall be at the Contractor’s own cost.

Z18.6       
The Contractor shall have policies and procedures in place which ensure that where an employee is to     be engaged in a regulated activity as defined by the Safeguarding of Vulnerable Groups Act 2006 (as from time to time amended) permission is obtained to provide the Council with the following  information:

(a) Name;
(b) Date of birth;
(c) DBS disclosure number; and
(d) The date of their most recent DBS disclosure.

Z18.7
If the Contractor fails to comply with Clause Z18 and in the reasonable opinion of the Council, such failure may be prejudicial to the interests of the Council, then the Council may terminate this Contract, provided always that such termination shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Council.
Z19       
FORCE MAJEURE

Z19.1   Provided it has complied with clause Z19.4, if a party is prevented, hindered or delayed  in or from performing any of its obligations under this agreement by a Force Majeure Event (the ‘Affected Party’), the Affected Party shall not be in breach of this agreement or otherwise liable for any such failure or delay in the performance of such obligations. The time for performance of such obligations shall be extended accordingly.

Z19.2


The corresponding obligations of the other party will be suspended, and its time for performance of such obligations extended, to the same extent as those of the Affected Party.

Z19.3
The Affected Party shall:

Z19.3.1
as soon as reasonably practicable after the start of the Force Majeure Event but no later than 20 (twenty) days from its start, notify the other party in writing of the Force Majeure Event, the date on which it started, its likely or potential duration, and the effect of the Force Majeure Event on its ability to perform any of its obligations under the agreement; and

Z719.3.2
use all reasonable endeavours to mitigate the effect of the Force Majeure Event on the performance of its obligations.

Z19.4
If the Force Majeure Event prevents, hinders or delays the Affected Party's performance of its obligations for a continuous period of more than 24 (twenty-four)  weeks, the party not affected by the Force Majeure Event may terminate this agreement by giving 4 (four) weeks' written notice to the Affected Party.
Z20       CONTRACTOR'S WARRANTIES
Z20.1
In this clause:

Z20.1.1
Mortgagee means a person having or acquiring any mortgage or charge over the Project;

Z20.1.2
Purchaser means a person having or acquiring a freehold interest in the Project, or a purchaser for a capital consideration of a leasehold interest (excluding a residential purchaser of less than 10 residential units forming part of the Project);

Z20.1.3
Tenant means a person having or acquiring a leasehold interest in the Project (excluding a residential tenant of less than 10 residential units forming part of the Project), other than a Purchaser; and;

Z20.1.4
Project includes part of the Project;

Z20.2
The Contractor whenever required to do so by the Client promptly executes and delivers a deed or deeds of warranty in favour of any Mortgagee and/or Purchaser and/or Tenant in the terms of the draft Contractor's warranty contained in Schedule 1.
Z20.3
The Contractor acknowledges and agrees that it is a condition precedent to the Contractor’s right to receive all or any part of any payment under this contract that the Contractor executes and delivers any such deed pursuant to clause Z20.2.1 within 7 days of the Client's request. In the event that no further payment is due from the Client to the Contractor at the time the request is made, the Contractor indemnifies and holds harmless the Client against and from any breach, non-observance or non-performance by the Contractor of the provisions of this clause and any act or omission of the Contractor which involves the Client in any liability to Others and/or results in any loss of funding, profit or other such financial benefit to the Client as a result of the non-provision of any deed(s) to which this clause relates. If the Contractor fails to execute and deliver any such deed pursuant to clause Z8.2  within 7 days of the Client's request, the Client may execute such deed on the Contractor's behalf, and the Contractor hereby appoints the Client as the Contractor's attorney for the purpose of executing any such deed and the Contractor ratifies and confirms any act done by the Client pursuant to this power of attorney and agrees that this power is irrevocable pursuant to section 4 of Powers of Attorney Act 1971.

Z21
      SUBCONTRACTORS' WARRANTIES
Z21.1
The Contractor ensures that any subcontract documents impose on the Subcontractor an obligation to execute and deliver collateral deeds of warranty in favour of the Client and, as the Client may require, in favour of any Mortgagees, Purchasers and Tenants, in terms of the draft warranty in Schedule 2, and ensures that such obligation is directly enforceable by the Client under the subcontract.

Z21.2
The Contractor acknowledges and agrees that it is a condition precedent to the Contractor’s right to receive all or any part of any payment in respect of the Subcontractor’s services that the Contractor procures the execution and delivery of any such deed pursuant to clause Z21.1 within 14 days of the Client's request. The Contractor further acknowledges and agrees that no act or omission (including, but not limited to any payment being made by the Client) shall act to amend, waive or vary the provisions of this clause or give rise to any estoppel by convention in respect of it.
Z22
          CONTRACTOR’S DESIGN
Z21.1
Where the Contractor is required to design an element of the works to an Affected Property, the Contractor uses Skill and Care:

(a)
to design such works and;

(b)
to see that the design of all elements of each Task for which it is responsible conforms with the Scope.

The Contractor is not liable for a Defect in its design unless some act or omission of the Contractor in breach of this clause causes or contributes to the Defect or is instrumental in causing the Defect to go undetected.
Z23              INSURANCE REQUIREMENTS

Z23.1       The Contractor shall at its own cost effect and maintain with a reputable insurance company a policy or policies of insurance providing as a minimum as follows:

Employers Liability 

£15 million
Public Liability 

£10 million
Product Liability

£10 million

       Professional Indemnity
£2 million
Z23.2
Any Sub-Contractors are to maintain the same levels of insurance as outlined in clause Z22.1..

Z23.3
The Contractor shall give the Council, on request, copies of all insurance policies referred to in this clause or a broker’s verification of insurance to demonstrate that the required insurances in clause Z22.1 are in place, together with receipts or other evidence of payment of the latest premiums due under those policies.

Z23.4
If, for whatever reason, the Contractor fails to comply with this clause, the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Contractor.

Z23.5
The terms of any insurance or the amount of cover shall not relieve the Contractor of any liabilities under the agreement. 

Z23.6 
Any professional Indemnity Insurance shall remain in place for a minimum period of 5 years following termination of the contract and the insurance coverage shall incorporate a retro-active date to reflect the commencement date of this contract. 

Z23.7
The deductible / excess for any Professional Indemnity Insurance shall be no more than £5,000 or 5% of the bidders retained net profit for the previous financial period, whichever is the greater.

Z24               CONTRACT PRICE AND PAYMENT
Z24.1    
In consideration of the Contractor's performance of its obligations under the Contract, the Council shall     pay the Contract Price in accordance with Clause C2 (Payment and VAT).

Z24.2     
The Council shall, in addition to the Contract Price and following evidence of a valid VAT invoice, pay    the Contractor a sum equal to the VAT chargeable on the value of the Services supplied in accordance with the Contract.

Z24.3  
In consideration of the Contractor performing its obligations under the Contract, the Council shall pay all   sums due to the Contractor in cleared funds within thirty (30) days of the date of invoice, submitted in accordance with the payment profile set out in the Contract.

Z24.4
The Contractor shall ensure that each invoice contains all appropriate references  and  a  detailed  breakdown of the Services supplied and that it is supported by any other documentation reasonably required by the Council to substantiate the invoice.

Z24.5
If the Council agrees to delivery by instalments payments may also be made in corresponding instalments at the discretion of the Council.

Z24.6     
Where the Contractor enters into a sub-contract with a Contractor or Contractor for the purpose of performing  its obligations under the Contract, it shall ensure that a provision is included in such a sub-contract which requires payment to be made of all sums due by the Contractor to the Sub-contractor within a specified period not exceeding thirty (30) days from the receipt of a valid invoice.

Z24.7
The Contractor shall add VAT to the Contract Price at the prevailing rate as applicable.

Z24.8
The Contractor shall indemnify the Council on a continuing basis  against  any  liability,  including  any interest, penalties or costs incurred which is levied, demanded or assessed on the Council at any time in respect of the Contractor’s failure to account for or to pay any VAT relating to payments made to the Contractor under the Contract. Any amounts due under this Clause shall be paid by the Contractor to the Council not less than five (5) Working Days before the date upon which the tax or other liability is payable by the Council.

Z24.9    
The Contractor shall not suspend the supply of the Services unless the Contractor is entitled to terminate the Contract for failure to pay undisputed sums of money.

Z24.10
Interest shall be payable by the Council on the late payment of any undisputed sums of money properly invoiced under the provisions of this Clause Z23 in accordance with the Late Payment of Commercial Debts (Interest) Act 1998.

           Z24.11
Where the Contractor enters into a sub-contract with a Contractor or Contractor for the purpose of performing  its obligations under the Contract, it shall ensure that a provision is included in such a sub-contract which requires payment to be made of all sums due by the Contractor to the Sub-Contractor within a specified period not exceeding thirty (30) days from the receipt of a valid invoice.
Schedule 1
Consultant's deed of warranty

THIS DEED is dated [DATE]

Parties

(1) {. . .}[ of][, a company incorporated and registered in {. . .} with company number {. . .}, whose registered office is at][, an LLP incorporated and registered in {. . .} with registered number {. . .}, whose registered office is at][, [registered partnership with number {. . .}][a partnership], whose office is at][, a registered charity (registered number {. . .}), whose office is at]  (Consultant);

(2) {. . .}[ of][, a company incorporated and registered in {. . .} with company number {. . .}, whose registered office is at][, an LLP incorporated and registered in {. . .} with registered number {. . .}, whose registered office is at][, [registered partnership with number {. . .}][a partnership], whose office is at][, a registered charity (registered number {. . .}), whose office is at]  (Beneficiary); and

Background

(A) The Client has engaged the Consultant to perform the Services in relation to the Project.

(B) The Beneficiary, as {. . .}
, has an interest in the Project.

(C) The Client requires the Consultant to enter into a collateral warranty in favour of the Beneficiary.

(D) The Consultant has agreed to enter into this agreement the Beneficiary, for the benefit of the Beneficiary.

(E) The Beneficiary has paid £1 to the Consultant as consideration under this agreement.

Agreed terms

Chapter 1 Interpretation

The following definitions and rules of interpretation apply in this agreement.

Definitions:

Business Day: a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.

CDM Regulations: the Construction (Design and Management) Regulations 2015 (SI 2015/51).

Client: {. . .} [ of][, a company incorporated and registered in {. . .} with company number {. . .}, whose registered office is at ][, an LLP incorporated and registered in {. . .} with registered number {. . .}, whose registered office is at][, [registered partnership with number {. . .}][a partnership], whose office is at][, a registered charity (registered number {. . .}), whose office is at] .

Construction Products Regulations: Regulation (EU) No 305/2011 and the Construction Products Regulations 2013 (SI 2013/1387).

Deleterious: materials, equipment, products or kits that are generally accepted, or generally suspected, in the construction industry at the relevant time as:

(a) posing a threat to the health and safety of any person; or

(b) posing a threat to the structural stability, performance or physical integrity of the Project or any part or component of the Project; or

(c) reducing, or possibly reducing, the normal life expectancy of the Project or any part or component of the Project; or

(d) not being in accordance with any relevant British Standard, relevant code of practice, good building practice or any applicable agrément certificate issued by the British Board of Agrément; or

(e) having been supplied or placed on the market in breach of the Construction Products Regulations.

Funder: a person that has provided, or is to provide, finance in connection with:

(a) the whole or any part of the Project or the completed Project; or

(b) the site of the Project,

whether that person acts on its own account, as agent for a syndicate of other parties or otherwise.

Material: all designs, drawings, models, plans, specifications, design details, photographs, brochures, reports, notes of meetings, CAD materials, calculations, data, databases, schedules, programmes, bills of quantities, budgets and any other materials prepared in connection with the Project and all updates, amendments, additions and revisions to them and any works, designs, or inventions incorporated or referred to in them for any purpose relating to the Project.

Permitted Uses: any purpose connected with the Project including (without limitation) the construction, completion, reconstruction, modification, alteration, maintenance, reinstatement, extension, repair, use, letting, sale, promotion and advertisement thereof.

Professional Appointment: an agreement in writing dated {. . .} between the Consultant and the Client.

Programme: the programme, as defined in the Professional Appointment.

Project: {. . .}.

Property: {. . .}.

Required Standard: all the professional skill, care and diligence reasonably to be expected of duly qualified and experienced consultants undertaking services and other duties similar to those undertaken by the Consultant under the contract in relation to projects similar in scale and character to the Project.

Services: the services referred to in the Professional Appointment, performed by or on behalf of the Consultant under the Professional Appointment.

Third Party Agreement: any agreement relating to the Project and/or the Property, including (but not limited to) any agreements relating to the acquisition, funding, collaboration, development, letting and/or sale of the Property and/or the Project (or any part)
Clause headings shall not affect the interpretation of this agreement.

A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).

A reference to a company includes any company, corporation or other body corporate, wherever and however incorporated or established.

Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.

Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.

This agreement shall be binding on, and enure to the benefit of, the parties to this agreement and their respective personal representatives, successors and permitted assigns, and references to any party shall include that party’s personal representatives, successors and permitted assigns.

A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.

A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.

Any obligation on a party not to do something includes an obligation not to allow that thing to be done.

A reference to writing or written includes email.

A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of this agreement) at any time.

References to clauses are to the clauses of this agreement.

Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.

Chapter 2 Comply with Professional Appointment

The Consultant warrants to the Beneficiary that:

it has complied, and shall continue to comply, with its obligations under the Professional Appointment, including its obligations to:

carry out and fulfil, in all respects, the duties of a designer and principal designer under the CDM Regulations;

not, without the Client’s written consent, make any material change to the designs or specifications for the Project after they have been settled or approved; and

act fairly and impartially when exercising its power to issue certificates and award extensions of time under any building contract relating to the Project.

it has exercised and shall continue to exercise the Required Standard:

when performing the Services;

not to specify for use anything in the Project, which is Deleterious at the time of specification or use;

to comply with (and ensure the completed Project complies with) any Act of Parliament and any instrument, rule or order made under any Act of Parliament;

to comply with (and ensure the completed Project complies with) any regulation or bye-law of any local authority, statutory undertaker or public or private utility or undertaking that has any jurisdiction over the Project or with whose systems or property the Project is or will be connected;

to perform the Services and prepare all Material for those elements of the Project for which the Consultant is responsible according to the Programme or, in the absence of a Programme, in sufficient time to facilitate the efficient progress of the Project;

to ensure that the Project complies with all planning agreements, permissions and conditions; and

not to cause or contribute to any breach by the Client of any Third Party Agreement provided that, where the Client notifies the Consultant of a Third Party Agreement after the date of the Professional Appointment, the Consultant is not required to act in any way that may increase its liability in excess of that which was reasonably foreseeable at the date of the Professional Appointment. 

In proceedings for breach of this clause 2, the Consultant may:

rely on any limit of liability or other term of the Professional Appointment; and

raise equivalent rights of defence as it would have had if the Beneficiary had been named as a joint client, with the Client, under the Professional Appointment (for this purpose not taking into account any set-off or counterclaim against the actual client under the Professional Appointment).

The Consultant’s duties or liabilities under this agreement shall not be negated or diminished by:

any approval or inspection of:

the Property; or

the Project; or

any designs or specifications for the Property or the Project; or

any testing of any work, goods, materials, plant or equipment; or

any omission to approve, inspect or test,

by or on behalf of the Beneficiary or the Client.

This agreement shall not negate or diminish any other duty or liability otherwise owed to the Beneficiary by the Consultant.

Chapter 3 No instructions to Consultant by Beneficiary

The Beneficiary may not give instructions to the Consultant under this agreement.

Chapter 4 Copyright

The Consultant grants to the Beneficiary, with immediate effect, an irrevocable, non-exclusive, non-terminable, royalty-free licence to copy and make full use of any Material prepared by, or on behalf of, the Consultant for any purpose relating to the Project and the Property, including any of the Permitted Uses.

This licence carries the right to grant sub-licences and is transferable to third parties without the consent of the Consultant.

The Consultant shall not be liable for use of the Material for any purpose other than that for which it was prepared and/or provided.

The Beneficiary may request a copy (or copies) of some or all of the Material from the Consultant. On the Beneficiary’s payment of the Consultant’s reasonable charges for providing the copy (or copies), the Consultant shall provide the copy (or copies) to the Beneficiary.

Chapter 5 Professional indemnity insurance

The Consultant shall maintain professional indemnity insurance for an amount of at least £2,000,000 for any one claim, or series of claims, arising out of any one event for a period beginning on the date of this agreement and ending 12 years after the date of completion of all of the Services, provided that such insurance is available at commercially reasonable rates [and terms]. The Consultant shall maintain that professional indemnity insurance:

with reputable insurers lawfully carrying on insurance business in the UK;

on customary and usual terms and conditions prevailing for the time being in the insurance market; and

on terms that:

do not require the Consultant to discharge any liability before being entitled to recover from the insurers; and

would not adversely affect the rights of any person to recover from the insurers under the Third Parties (Rights Against Insurers) Act 2010.

Any increased or additional premium required by insurers because of the Consultant’s claims record or other acts, omissions, matters or things particular to the Consultant shall be deemed to be within commercially reasonable rates.

The Consultant shall immediately inform the Beneficiary if the Consultant’s required professional indemnity insurance ceases to be available at commercially reasonable rates and terms, so that the Consultant and the Beneficiary can discuss how best to protect the respective positions of the Beneficiary and the Consultant regarding the Project and the Property, without that insurance.

The Consultant shall fully co-operate with any measures reasonably required by the Beneficiary, including:

completing any proposals for insurance and associated documents; or

maintaining insurance at rates above commercially reasonable rates, if the Beneficiary reimburses the Consultant for the net cost of that insurance above commercially reasonable rates.

Whenever the Beneficiary reasonably requests, the Consultant shall send the Beneficiary evidence that the Consultant’s professional indemnity insurance is in force, including, if required by the Beneficiary, an original letter from the Consultant’s insurers or brokers confirming:

the Consultant’s then current professional indemnity insurance; and

that the premiums for that insurance have been paid in full at the date of that letter.

Chapter 6 Liability period

The Beneficiary may not commence any legal action against the Consultant under this agreement after 12 years from the date of completion of all of the Services.

Chapter 7 Assignment

The Beneficiary may assign the benefit of this agreement:

on two occasions to any person; and

without counting as an assignment under clause 7.1(a):

by way of security to a Funder (including any reassignment on redemption of security); or

to and from subsidiary or other associated companies within the same group of companies as the Beneficiary.

The Beneficiary shall notify the Consultant of any assignment. If the Beneficiary fails to do this, the assignment shall still be valid.

The Consultant shall not contend that any person to whom the benefit of this agreement is assigned under clause 7.1 may not recover any sum under this agreement because that person is an assignee and not a named party to this agreement.

Chapter 8 Notices

For the purposes of this clause, but subject to clause 8.7, notice includes any other communication.

A notice given to a party under or in connection with this agreement:

shall be in writing ;

shall be signed by or on behalf of the party giving it;

shall be sent to the party for the attention of the contact and at the address listed in clause 8.3;

may be sent by a method listed in clause 8.5; and

is deemed received as set out in clause 8.5 if prepared and sent in accordance with this clause.

The parties’ addresses and contacts are as set out in this table: 

	Party
	Contact
	Address

	Consultant
	{. . .}
	

	Beneficiary
	{. . .}
	


A party may change its details given in the table in clause 8.3 by giving notice, the change taking effect for the party notified of the change at 9.00 am on the later of: 

the date, if any, specified in the notice as the effective date for the change; or 

the date five after deemed receipt of the notice. 

This table sets out: 

delivery methods for sending a notice to a party under this agreement; and 

for each delivery method, the corresponding delivery date and time when delivery of the notice is deemed to have taken place provided that all other requirements in this clause have been satisfied and subject to the provisions in clause 8.6:

	Delivery method
	Delivery date and time

	Delivery by hand.
	On signature of a delivery receipt.

	Pre-paid first class recorded delivery post or other next working day delivery service. 
	9.00 am on the second Business Day after posting or at the time recorded by the delivery service.


For the purpose of clause 8.5 and calculating deemed receipt: 

all references to time are to local time in the place of deemed receipt; and 

if deemed receipt would occur in the place of deemed receipt on a Saturday or Sunday or a public holiday when banks are not open for business, deemed receipt is deemed to take place at 9.00 am on the day when business next starts in the place of receipt. 

This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.

Chapter 9 Third party rights

A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement.

Chapter 10 Governing law

This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.

Chapter 11 Jurisdiction

Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).

This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it. 
Execution as a Deed
Schedule 2
Subconsultants' deed of warranty

THIS DEED is dated [DATE]

Parties

(3) {. . .}[ of][, a company incorporated and registered in {. . .} with company number {. . .}, whose registered office is at ][, an LLP incorporated and registered in {. . .} with registered number {. . .}, whose registered office is at][, [registered partnership with number {. . .}][a partnership], whose office is at][, a registered charity (registered number {. . .}), whose office is at]  (Subconsultant); 

(4) {. . .}[ of][, a company incorporated and registered in {. . .} with company number {. . .}, whose registered office is at][, an LLP incorporated and registered in {. . .} with registered number {. . .}, whose registered office is at][, [registered partnership with number {. . .}][a partnership], whose office is at][, a registered charity (registered number {. . .}), whose office is at]  (Consultant);

(5) {. . .}[ of][, a company incorporated and registered in {. . .} with company number {. . .}, whose registered office is at][, an LLP incorporated and registered in {. . .} with registered number {. . .}, whose registered office is at][, [registered partnership with number {. . .}][a partnership], whose office is at][, a registered charity (registered number {. . .}), whose office is at]  (Beneficiary); and

Background

(F) The Client has engaged the Consultant to perform the Services in relation to the Project.

(G) The Consultant has engaged the Subconsultant to carry out part of those Services

(H) The Beneficiary, as {. . .}
, has an interest in the Project.

(I) The Consultant requires the Subconsultant to enter into a collateral warranty in favour of the Beneficiary.

(J) The Subconsultant has agreed to enter into this agreement with the Consultant, Client and the Beneficiary, for the benefit of the Beneficiary.

(K) The Beneficiary has paid £1 to the Consultant and the Subconsultant as consideration under this agreement.

Agreed terms

1. Interpretation

The following definitions and rules of interpretation apply in this agreement.

1.1 Definitions:

Business Day: a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.

CDM Regulations: the Construction (Design and Management) Regulations 2015 (SI 2015/51).

Client: {. . .} [ of][, a company incorporated and registered in {. . .} with company number {. . .}, whose registered office is at ][, an LLP incorporated and registered in {. . .} with registered number {. . .}, whose registered office is at][, [registered partnership with number {. . .}][a partnership], whose office is at][, a registered charity (registered number {. . .}), whose office is at] .

Construction Products Regulations: Regulation (EU) No 305/2011 and the Construction Products Regulations 2013 (SI 2013/1387).

Deleterious: materials, equipment, products or kits that are generally accepted, or generally suspected, in the construction industry at the relevant time as:

(a) posing a threat to the health and safety of any person; or

(b) posing a threat to the structural stability, performance or physical integrity of the Project or any part or component of the Project; or

(c) reducing, or possibly reducing, the normal life expectancy of the Project or any part or component of the Project; or

(d) not being in accordance with any relevant British Standard, relevant code of practice, good building practice or any applicable agrément certificate issued by the British Board of Agrément; or

(e) having been supplied or placed on the market in breach of the Construction Products Regulations.

Funder: a person that has provided, or is to provide, finance in connection with:

(a) the whole or any part of the Project or the completed Project; or

(b) the site of the Project,

whether that person acts on its own account, as agent for a syndicate of other parties or otherwise.

Material: all designs, drawings, models, plans, specifications, design details, photographs, brochures, reports, notes of meetings, CAD materials, calculations, data, databases, schedules, programmes, bills of quantities, budgets and any other materials prepared in connection with the Project and all updates, amendments, additions and revisions to them and any works, designs, or inventions incorporated or referred to in them for any purpose relating to the Project.

Permitted Uses: any purpose connected with the Project including (without limitation) the construction, completion, reconstruction, modification, alteration, maintenance, reinstatement, extension, repair, use, letting, sale, promotion and advertisement thereof.

Professional Appointment: an agreement in writing dated {. . .} between the Consultant and the Client.

Programme: the programme, as defined in the Professional Appointment.

Project: {. . .}.

Property: {. . .}.

Required Standard: : all the professional skill, care and diligence reasonably to be expected of duly qualified and experienced consultants undertaking services and other duties similar to those undertaken by the Subconsultant under the contract in relation to projects similar in scale and character to the Project.

Services: the services referred to in the Professional Appointment, performed by or on behalf of the Consultant under the Professional Appointment.

Sub-Contract: an agreement in writing dated {. . .} between the Consultant and the Subconsultant.

Sub-Contract Services: the services referred to in the Sub-Contract, carried out by the Subconsultant under the Sub-Contract.

Third Party Agreement: any agreement relating to the Project and/or the Property, including (but not limited to) any agreements relating to the acquisition, funding, collaboration, development, letting and/or sale of the Property and/or the Project (or any part).
1.2 Clause headings shall not affect the interpretation of this agreement.

1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).

1.4 A reference to a company includes any company, corporation or other body corporate, wherever and however incorporated or established.

1.5 Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.

1.6 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.

1.7 This agreement shall be binding on, and enure to the benefit of, the parties to this agreement and their respective personal representatives, successors and permitted assigns, and references to any party shall include that party’s personal representatives, successors and permitted assigns.

1.8 A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.

1.9 A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.

1.10 Any obligation on a party not to do something includes an obligation not to allow that thing to be done.

1.11 A reference to writing or written includes fax and email.

1.12 A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of this agreement) at any time.

1.13 References to clauses are to the clauses of this agreement.

1.14 Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.

2. Comply with Sub-Contract
2.1 The Subconsultant warrants to the Beneficiary that:

(a) it has complied, and shall continue to comply, with its obligations under the Sub-Contract, including its obligations to:

(i) carry out and fulfil, in all respects, the duties of a designer under the CDM Regulations; and

(ii) not, without the Consultant’s written consent, make any material change to the designs or specifications for the Project after they have been settled or approved.

(b) it has exercised and shall continue to exercise the Required Standard:

(i) when performing the Sub-Contract Services;

(ii) not to specify for use anything in the Sub-Contract Services, which is Deleterious at the time of specification or use;

(iii) to comply with (and ensure the completed Sub-Contract Services comply with) any Act of Parliament and any instrument, rule or order made under any Act of Parliament;

(iv) to comply with (and ensure the completed Project complies with) any regulation or bye-law of any local authority, statutory undertaker or public or private utility or undertaking that has any jurisdiction over the Project or with whose systems or property the Project is or will be connected;

(v) to perform the Sub-Contract Services and prepare all Material for those elements of the Project for which the Subconsultant is responsible according to the Programme or, in the absence of a Programme, in sufficient time to facilitate the efficient progress of the Project;

(vi) to ensure that the Sub-Contract Services comply with all planning agreements, permissions and conditions; and

(vii) not to cause or contribute to any breach by the Consultant of any Third Party Agreement provided that, where the Consultant notifies the Subconsultant of a Third Party Agreement after the date of the Sub-Contract, the Subconsultant is not required to act in any way that may increase its liability in excess of that which was reasonably foreseeable at the date of the Sub-Contract. 

2.2 In proceedings for breach of this clause 2, the Subconsultant may:

(a) rely on any limit of liability or other term of the Sub-Contract; and

(b) raise equivalent rights of defence as it would have had if the Beneficiary had been named as a joint consultant, with the Consultant, under the Sub-Contract (for this purpose not taking into account any set-off or counterclaim against the actual consultant under the Sub-Contract).

2.3 The Subconsultant’s duties or liabilities under this agreement shall not be negated or diminished by:

(a) any approval or inspection of:

(i) the Property; or

(ii) the Project; or

(iii) any designs or specifications for the Property or the Project; or

(b) any testing of any work, goods, materials, plant or equipment; or

(c) any omission to approve, inspect or test,

by or on behalf of the Beneficiary or the Consultant.

2.4 This agreement shall not negate or diminish any other duty or liability otherwise owed to the Beneficiary by the Subconsultant.

3. Step-in rights: Subconsultant may not terminate or discontinue

3.1 Subject to clause 3.6, the Subconsultant shall not exercise, or seek to exercise, any right to terminate its employment under the Sub-Contract for any reason (including any breach on the part of the Consultant) within giving the Beneficiary at least 20 Business Days' written notice of its intention to do so. Any notice from the Subconsultant shall specify the grounds for the Subconsultant's proposed termination.

3.2 If the Sub-Contract allows the Subconsultant a shorter notice period for the exercise of a right referred to in clause 3.1, the notice period in the Sub-Contract shall be extended to take account of the notice period required under clause 3.1.

3.3 The Subconsultant’s right to terminate its employment under the Sub-Contract shall cease if, within the period referred to in clause 3.1, the Beneficiary gives notice to the Subconsultant, copied to the Consultant:

(a) requiring the Subconsultant not to terminate its employment under the Sub-Contract;

(b) acknowledging that the Beneficiary (or its nominee) will assume all the Consultant’s obligations under the Sub-Contract; and

(c) undertaking that the Beneficiary or its nominee will pay to the Subconsultant:

(i) any sums due and payable to the Subconsultant under the Sub-Contract in future; and

(ii) within ten Business Days any sums then due and payable to the Subconsultant under the Sub-Contract that are unpaid.

3.4 If the Beneficiary (or its nominee) serves notice on the Subconsultant under clause 3.3, then, from the date of service of the notice, the Sub-Contract shall continue in full force and effect, as if it had been entered into between the Subconsultant and the Beneficiary (to the exclusion of the Consultant).

3.5 In complying with this clause 3, the Subconsultant:

(a) does not waive any breach of the Subconsultant or default under the Sub-Contract by the Consultant; and

(b) may exercise its right to terminate its employment under the Subconsultant after the expiry of the notice period referred to in clause 3.1, unless the Subconsultant’s right to terminate has ceased under clause 3.3.

3.6 If:

(a) the Subconsultant enters into another agreement with a third party or grants third party rights to a third party concerning the Project at the request of the Consultant; and

(b) that agreement or those third party rights include similar step-in rights to those in clause 3 or clause 4,

then, on that third party’s (or that third party’s nominee’s) exercise of those step-in rights:

(c) the Subconsultant shall no longer be bound by clause 3.1 and clause 3.3; and

(d) the Beneficiary may no longer exercise its rights under clause 3 or clause 4.

4. Step-in rights: Beneficiary may step-in

4.1 Without affecting clause 3.1, if the Beneficiary serves a notice on the Subconsultant, copied to the Consultant that:

(a) confirms that the Beneficiary wishes to step-in to the Sub-Contract; and

(b) complies with the requirements for a Beneficiary’s notice under clause 3.3,

then, from the date of service of the notice, the Sub-Contract shall continue in full force and effect, as if it had been entered into between the Subconsultant and the Beneficiary (or its nominee), to the exclusion of the Consultant.

4.2 The Subconsultant shall assume that, between the Consultant and the Beneficiary, the Beneficiary may give a notice under clause 4.1. The Subconsultant shall not enquire whether the Beneficiary may give that notice.

4.3 In complying with this clause 4 the Subconsultant does not waive any breach of the Sub-Contract or default under the Sub-Contract by the Consultant.

5. Step-in rights: Subconsultant’s position and Consultant’s consent

5.1 The Subconsultant shall not incur any liability to the Consultant by acting in accordance with clause 3 or clause 4.

5.2 The Consultant has entered into this agreement to confirm its consent to the agreement.

6. Step-in rights: Beneficiary’s guarantee

If a Beneficiary’s notice under clause 3 or clause 4 refers to the Beneficiary’s nominee, the Beneficiary shall be liable to the Subconsultant, as guarantor, for the payment of any sums due and payable from time to time to the Consultant from the Beneficiary’s nominee.

7. No instructions to Subconsultant by Beneficiary

Unless the Beneficiary has stepped-in under clause 3 or clause 4, the Beneficiary may not give instructions to the Subconsultant under this agreement.

8. Copyright

8.1 The Subconsultant grants to the Beneficiary, with immediate effect, an irrevocable, non-exclusive, non-terminable, royalty-free licence to copy and make full use of any Material prepared by, or on behalf of, the Subconsultant for any purpose relating to the Project and the Property, including any of the Permitted Uses.

8.2 This licence carries the right to grant sub-licences and is transferable to third parties without the consent of the Subconsultant.

8.3 The Subconsultant shall not be liable for use of the Material for any purpose other than that for which it was prepared and/or provided.

8.4 The Beneficiary may request a copy (or copies) of some or all of the Material from the Subconsultant. On the Beneficiary’s payment of the Subconsultant’s reasonable charges for providing the copy (or copies), the Subconsultant shall provide the copy (or copies) to the Beneficiary.

9. Professional indemnity insurance

9.1 The Subconsultant shall maintain professional indemnity insurance for an amount of at least £2 million for any one occurrence, or series of occurrences, arising out of any one event for a period beginning on the date of this agreement and ending 12 years after the date of completion of all of the Sub-Contract Services, provided that such insurance is available at commercially reasonable rates [and terms]. The Subconsultant shall maintain that professional indemnity insurance:

(a) with reputable insurers lawfully carrying on insurance business in the UK;

(b) on customary and usual terms and conditions prevailing for the time being in the insurance market; and

(c) on terms that:

(i) do not require the Subconsultant to discharge any liability before being entitled to recover from the insurers; and

(ii) would not adversely affect the rights of any person to recover from the insurers under the Third Parties (Rights Against Insurers) Act 2010.

9.2 Any increased or additional premium required by insurers because of the Subconsultant’s claims record or other acts, omissions, matters or things particular to the Subconsultant shall be deemed to be within commercially reasonable rates.

9.3 The Subconsultant shall immediately inform the Beneficiary if the Subconsultant’s required professional indemnity insurance ceases to be available at commercially reasonable rates and terms, so that the Subconsultant and the Beneficiary can discuss how best to protect the respective positions of the Beneficiary and the Subconsultant regarding the Project and the Property, without that insurance.

9.4 Whenever the Beneficiary reasonably requests, the Consultant shall send the Beneficiary evidence that the Consultant’s professional indemnity insurance is in force, including, if required by the Beneficiary, an original letter from the Consultant’s insurers or brokers confirming:

(a) the Consultant’s then current professional indemnity insurance; and

(b) that the premiums for that insurance have been paid in full at the date of that letter.

10. Liability period

The Beneficiary may not commence any legal action against the Subconsultant under this agreement after 12 years from the date of completion of all of the Sub-Contract Services.

11. Assignment

11.1 The Beneficiary may assign the benefit of this agreement:

(a) on two occasions to any person; and

(b) without counting as an assignment under clause 7.1(a):

(i) by way of security to a Funder (including any reassignment on redemption of security); or

(ii) to and from subsidiary or other associated companies within the same group of companies as the Beneficiary.

11.2 The Beneficiary shall notify the Subconsultant of any assignment. If the Beneficiary fails to do this, the assignment shall still be valid.

11.3 The Subconsultant shall not contend that any person to whom the benefit of this agreement is assigned under clause 7.1 may not recover any sum under this agreement because that person is an assignee and not a named party to this agreement.

12. Notices

12.1 The Beneficiary may assign the benefit of this agreement:

(a) on two occasions to any person; and

(b) without counting as an assignment under clause 7.1(a):

(i) by way of security to a Funder (including any reassignment on redemption of security); or

(ii) to and from subsidiary or other associated companies within the same group of companies as the Beneficiary.

12.2 The Beneficiary shall notify the Consultant of any assignment. If the Beneficiary fails to do this, the assignment shall still be valid.

12.3 The Consultant shall not contend that any person to whom the benefit of this agreement is assigned under clause 7.1 may not recover any sum under this agreement because that person is an assignee and not a named party to this agreement.

13. Notices

13.1 For the purposes of this clause, but subject to clause 8.7, notice includes any other communication.

13.2 A notice given to a party under or in connection with this agreement:

(a) shall be in writing ;

(b) shall be signed by or on behalf of the party giving it;

(c) shall be sent to the party for the attention of the contact and at the address listed in clause 8.3;

(d) may be sent by a method listed in clause 8.5; and

(e) is deemed received as set out in clause 8.5 if prepared and sent in accordance with this clause.

13.3 The parties’ addresses and contacts are as set out in this table: 

	Party
	Contact
	Address

	Subconsultant
	
	

	Consultant
	{. . .}
	

	Beneficiary
	{. . .}
	


13.4 A party may change its details given in the table in clause 8.3 by giving notice, the change taking effect for the party notified of the change at 9.00 am on the later of: 

(a) the date, if any, specified in the notice as the effective date for the change; or 

(b) the date five after deemed receipt of the notice. 

13.5 This table sets out: 

(a) delivery methods for sending a notice to a party under this agreement; and 

(b) for each delivery method, the corresponding delivery date and time when delivery of the notice is deemed to have taken place provided that all other requirements in this clause have been satisfied and subject to the provisions in clause 8.6:

	Delivery method
	Delivery date and time

	Delivery by hand.
	On signature of a delivery receipt.

	Pre-paid first class recorded delivery post or other next working day delivery service. 
	9.00 am on the second Business Day after posting or at the time recorded by the delivery service.


13.6 For the purpose of clause 8.5 and calculating deemed receipt: 

(a) all references to time are to local time in the place of deemed receipt; and 

(b) if deemed receipt would occur in the place of deemed receipt on a Saturday or Sunday or a public holiday when banks are not open for business, deemed receipt is deemed to take place at 9.00 am on the day when business next starts in the place of receipt. 

13.7 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.

14. Third party rights

A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement.

15. Governing law

This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.

16. Jurisdiction

Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).

This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it. 

Execution as a Deed
� E.g. Funder, Purchaser, Tenant etc…


� The Subconsultants' deed of warranty should provide step-in rights for the Client as well as for any Mortgagee.


� E.g. Client, Funder, Purchaser, Tenant etc…
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