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Non-Disclosure Agreement



between 
Transport for London Limited
and
[Insert name of Applicant and Members∗]


Date:





∗ This Agreement should be signed by the Applicant(s), and where the Applicant is a Consortium or SPV, by the Applicant and each Member. Separate copies of the Agreement may be signed by each party as a counterpart but the names of the Applicant(s) and all Members must be inserted above as parties to the same Agreement.

Copyright on the whole and every part of this document is owned by Transport for London.  No reproduction of the whole or any part of this document is to be made without the authority of Transport for London.  This document is confidential to Transport for London.  No part of this document or information contained in this document may be disclosed to any party without the prior consent of Transport for London




AGREEMENT BETWEEN
(1) Transport for London Limited (“TfL”), a statutory corporation established under the Greater London Authority Act 1999 of 5 Endeavour Square, London, E20 1JN 

AND

(2) [Insert name], a company incorporated in [insert country of registration], having its registered office at [insert registered details] and whose registered number is [insert registered number].

(“the Applicant”)

[Insert other Applicant parties and Members as required]*

(the “Members”, each a “Member”)

(each a “Party” and together the “Parties”) WHEREAS:
(a) TfL has published an OJEU Notice announcing its intention to, inter alia, select a party to supply the Calibration Services.

(b) The Applicant has submitted a response to the OJEU Notice for the Supply of Calibration Services.

(c) TfL possesses certain information relating to the Supply of Calibration Services.

(d) The Applicant will require access to such information for the purpose of formulating a Proposal (as defined below) and negotiating (if selected to negotiate) with TfL for the entry into such contracts as necessary to deliver Bundle 

(e) It is a condition of participating in the procurement process for the Supply of Calibration Services that the Applicant enters into this Agreement.


In consideration of the disclosure to the Applicant of the Confidential Information (as defined below) as may be disclosed during the course of the Procurement Process, the Applicant undertakes (on a joint and several basis as regards the Applicant and all Members (if more than one person)) to TfL for the benefit of TfL and each Beneficiary as follows:

[bookmark: _GoBack]
1 DEFINITIONS
In this Agreement the following expressions have the following meanings:

1.1 “Award Date” means: (i) where the Applicant is not the successful bidder for the provision of ITT, the date that the award of contract for the provision of ITT is formally notified to the Applicant; or (ii) where the Applicant is the successful bidder for the provision of ITT, the date that the contract for the provision of ITT is completed and any conditions precedent to such contract coming into force have been satisfied in accordance with its terms;

1.2 “Applicant Information” means all information of whatsoever nature whether oral, written or in any other form made available by the Applicant to TfL, any other Beneficiary or their Representatives directly or indirectly as part of the content or terms of any TfL Proposal or any other information provided under Clause 2.1, provided always that information originating from a Beneficiary shall not constitute Applicant Information;

1.3 “Beneficiary” means any of TfL, and other members of Transport for London’s Group, and any other nominee of TfL or notified to the Applicant in writing and “Beneficiaries” shall be construed accordingly;

1.4 “Business Day” means any day on which the banks are generally open for business in the City of London, excluding Saturdays, Sundays and public holidays;

1.5 “Confidentiality Agreement” means the company confidentiality agreement between TfL and the Applicant relating to the supply and development of a technical proposal for the Programmable Logic Escalator Controller Maintenance & Servicing / Fault call .

1.6 “Confidential Information” means all information of whatsoever nature relating to the Programmable Logic Escalator Controller Maintenance & Servicing / Fault call  generally and/or to the business or affairs of any Beneficiary (whether oral, written or in any other form) obtained by, or made available to, the Applicant or its Representatives directly or indirectly from any Beneficiary including without limitation, this Agreement, the documents comprised in or issued with the Invitation to Tender,  all Data Site Information and all correspondence between the Applicant and the Beneficiaries and their respective Representatives and includes all documents or other information prepared by the Applicant or its Representatives which contain or reflect or are generated from any of the foregoing information;

1.7 “FOI Legislation” means the Freedom of Information Act 2000, all regulations made under it, the Environmental Information Regulations 2004 and any amendment or re-enactment of any of them and any guidance issued by the Information Commissioner, the Department of Constitutional Affairs, or the Department for Environment Food and Rural Affairs (including in each case its successors or assigns) in relation to such legislation;

1.8 "Group" means in relation to any body corporate that body and its subsidiaries, subsidiary	undertakings, holding companies and subsidiary or subsidiary undertakings of those holding companies (if any), in each case as defined in the Companies Act 2006 as amended;

1.9 “Intellectual Property” means trade marks, service marks, trade names, logos, get-up, patents, inventions, registered and unregistered design rights, copyrights, semi-conductor topography rights, database and all other similar proprietary rights which may subsist in any part of the world including, where such rights are obtained or enhanced by registration, any registration of such rights and applications and rights to apply for such registrations;

1.10 “Invitation to Tender or ITT” means the documents of the same name issued by TfL pursuant to the Procurement Process of which the template form of this Agreement forms part;

1.11 “Member” means, where the TfL Proposal is submitted by an SPV company, joint venture or consortium, a participant in such joint venture or consortium or any shareholder in the SPV company (provided that where the SPV’s shares are held by a holding company or companies set up for that purpose, the term “Member” shall include each shareholder in such holding company or companies);

1.12 “Procurement Process” means the process to be carried out by TfL (as may be varied from time to time) for the selection of a provider of the ITT, including submission and evaluation of tenders and best and final offers (if required), the negotiation and finalisation of all contracts and agreements relating to the ITT and any documents to be entered into under or in relation to such contracts or agreements;

1.13 “Representatives” means in relation to any person its and its Group’s officers, directors, employees, advisers and agents; in relation to the Applicant or a Beneficiary providers or potential providers of finance to the Applicant or to a Beneficiary in connection with the ITT; and, in relation to the Applicant, Members, subcontractors or potential subcontractors to the Applicant for the provision of ITT and the Representatives of such providers or subcontractors;

1.14 “TfL Proposal” means a proposal submitted by the Applicant in relation to the provision of the ITT consisting of, or incorporated in, any pre-qualification submission, tender submission or best and final offer (if required), any clarifications or addendums to any of the foregoing or any other similar document or proposal (or any part thereof); and

1.15 “TfL Group” means TfL and all its subsidiaries (as defined in section 1159 of the Companies Act 2006) from time to time and reference to “any member of the TfL group” shall refer to TfL or any such subsidiary.

2 PROVISION OF INFORMATION
2.1 The Applicant shall, if and to the extent so requested by TfL:

(a) provide TfL and its Representatives with such information concerning an TfL Proposal, the Applicant, any Member or any member of the Applicant’s Group and their respective businesses as TfL may require and shall present such information in such manner, including preparing such analyses and disaggregated presentations of information, as TfL may reasonably require; and

(b) provide TfL and its Representatives with reasonable access to the employees of the Applicant and any Member for the purpose of TfL or its Representatives preparing any reports, analyses or other documents in connection with an TfL Proposal or any alternative proposals for the provision of the ITT by any other person.

3 UNDERTAKINGS BY THE APPLICANT
3.1 The undertakings, acknowledgements and confirmations contained in this Agreement are given by the Applicant and by each Member for the benefit of TfL and each of the other Beneficiaries. The Applicant and each Member acknowledges and agrees that TfL is entering into these arrangements for itself and on behalf of each of the other Beneficiaries. Unless otherwise stated, the undertakings, acknowledgements and confirmations contained in this Agreement shall be binding on the Parties throughout the Procurement Process and for a period of 6 years following the Award Date unless otherwise expressly stated in the relevant Clause or otherwise agreed by the Parties in writing.

3.2 In consideration of Confidential Information being made available to the Applicant and subject to Clauses 3.3 and 3.4 below, the Applicant and each Member hereby agrees and undertakes that it and its Representatives:

(a) shall keep secret and confidential all Confidential Information, supplied or made available to the Applicant or its Representatives and shall not, whether or not the negotiations proceed, disclose such Confidential Information to any person other than (i) such persons as TfL may from time to time approve in writing; and (ii) the Applicant’s Representatives (subject to (c) and (g) below);

(b) shall not disclose to any person (other than the Applicant’s Representatives (subject to (c) and (g) below)) any information about the process or timing of an TfL Proposal or the processes associated with the Procurement Process generally nor any details relating to the status of the negotiations with TfL or any third parties;

(c) shall not disclose any of such Confidential Information to any of the Applicant’s Representatives or any member of the Applicant’s Group except to those who need to know the Confidential Information to the extent strictly required for the Agreed Purpose;

(d) shall use all such Confidential Information solely for the Agreed Purpose;

(e) shall not make contact with any other prospective or potential Applicant for the ITT or any of their Representatives in connection with an TfL Proposal without the prior written consent of TfL;

(f) shall, on written demand from TfL destroy or return any written Confidential Information provided to it or its Representatives without keeping any copies thereof and either hand over to TfL or destroy all notes or memoranda or other stored information of any kind prepared by the Applicant or its Representatives relating to any of the Confidential Information or the negotiations and, if required by TfL, provide written confirmation of compliance with this Clause 3.2 (f), provided that the Applicant shall not be required to return or destroy copies which are required to be retained by applicable law; and

(g) shall procure that any of the Applicant’s Representatives or any member of the Applicant’s Group to whom disclosure of such Confidential Information is made is aware of and abides by the terms of this Agreement which relate to the Confidential Information, and in the case of any person who is not an officer or employee of the Applicant or Applicant’s Group, enters into a confidentiality agreement on equivalent terms to this Agreement in respect of the Confidential Information. The Applicant and each Member acknowledges and agrees that it shall be responsible for any breach of the confidentiality provisions of this Agreement by any of its Representatives to whom it or its Representatives has disclosed Confidential Information.

3.3 The undertakings in Clause 3.2 above shall not apply to any disclosure of Confidential Information:

(a) required by any applicable law or by any supervisory or regulatory body  to whose authority the Applicant (including its shares or securities) is subject or with whose rules it is necessary for the Applicant to comply; or

(b) which is in or subsequently comes into the public domain (unless as a result of a breach of this undertaking); or

(c) which is lawfully in the Applicant’s possession (as can be demonstrated by its written records) prior to its disclosure by a Beneficiary and was not acquired directly or indirectly from any Beneficiary; or

(d) to the extent expressly approved in writing by TfL, 

provided that should the Applicant or its Representatives become aware that it or they may become compelled by law or by any such supervisory or regulatory body to disclose any Confidential Information, prompt notice of that fact will be given to TfL in writing so that it may seek an appropriate remedy to prevent such disclosure and the Applicant and its Representatives will take such steps as TfL may reasonably require for that purpose and will keep TfL promptly and fully informed of the details of the proposed disclosure and all developments relating to any such potential disclosure. The Applicant and each Member will ensure that any such disclosure will be limited to the minimum amount of Confidential Information required to satisfy any such disclosure obligation.

3.4 The Applicant and each Member further acknowledges and confirms as follows:

(a) that any information made available to the Applicant or its Representatives prior to, in the course of, or for the purpose of, the Procurement Process, will not constitute an offer by or on behalf of, any Beneficiary, nor will any such information form the basis of any contract or agreement for the ITT;

(b) that none of the Beneficiaries accept any responsibility or liability (other than in respect of fraudulent misrepresentation) for, or make any representation or warranty (express or implied) as to the accuracy, reasonableness or completeness of the Confidential Information or any oral communication in connection therewith;

(c) that neither the receipt of any Confidential Information nor any negotiations or discussion relating to the ITT constitutes the giving of investment advice by any Beneficiary or the creation of a customer relationship with any Beneficiary; and

(d) that nothing in this Agreement constitutes any commitment by any Beneficiary to invite the Applicant to tender, to negotiate and TfL reserves the right to terminate, suspend or vary the Procurement Process at any time, and/ or to disqualify the Applicant from the Procurement Process as provided in the ITT in each case without any liability for the Applicant’s costs.

3.5 The Applicant and each Member warrants, represents and undertakes to TfL and each of the Beneficiaries that, to the best of its knowledge:

(a) all the information, representations and other matters of fact communicated in writing to TfL or any Beneficiary or their respective Representatives by the Applicant or any of its Representatives, in connection with the  ITT are, unless otherwise notified in writing to TfL and accepted by it, accurate and not misleading in all material respects both as at the date communicated and as at the date of submission of any TfL Proposal;

(b) that the Applicant and each Member is acting as a principal on its own account and not as agent or broker for any other person(s) and will be responsible for any costs incurred by it on its behalf in connection with the  ITT; and

it will inform TfL in writing of any material change to any of the information, representations and other matters of fact communicated to TfL or any Beneficiary or any of their respective Representatives as part of or in connection with an TfL Proposal and of any material change in circumstances which may affect the truth, completeness or accuracy of any information provided as part of or in connection with an TfL Proposal immediately upon becoming aware of such changes.

4 SPECIFIC PERFORMANCE
4.1 The Applicant and each Member acknowledges and agrees that damages would not be an adequate remedy for any breach by it of the provisions of this Agreement and that, without prejudice to all other remedies to which they may be entitled as a matter of law, any Beneficiary shall be entitled to the remedies of interdict, injunction, specific implement, specific performance and other equitable relief for any threatened or actual breach of the provisions of this Agreement and no proof of special damages shall be necessary for the enforcement of this Agreement.

4.2 In addition, TfL reserves the right, in the event of any material breach of this Agreement by the Applicant, to eject the Applicant (or any Member or member of the Applicant’s Group) from the Procurement Process.

5 INTELLECTUAL PROPERTY
Disclosure of the Confidential Information does not imply or confer any licence or permission on the Applicant or any Member to use the Confidential Information for any purpose other than as set out and on the express terms contained in this Agreement. All Intellectual Property in the Confidential Information shall remain the property of TfL or the Beneficiary by whom it is disclosed or their respective licensors.

6 MISUSE OF INFORMATION
6.1 The Applicant and each Member acknowledges that:

(a) the Applicant and each Member or any other member of its Group may now or in the future be in a contractual or commercial relationship with TfL in relation to matters other than the Agreed Purpose; and

(b) the disclosure of Confidential Information permitted under Clause 3 may result in the Applicant disclosing Confidential Information to its Representatives and other persons or organisations that are now or may in the future be in a contractual or commercial relationship with TfL,  in relation to matters other than the Agreed Purpose.

6.2 The Applicant and each Member shall ensure that it, and shall procure that its Representatives, taking into account the circumstances described in Clause 6.1, shall:
(a) take all appropriate measures to ensure that all Confidential Information shall be used only for the Agreed Purpose; and

(b) keep all Confidential Information and work in relation to the Agreed Purpose distinct from other activities.

The methods used by the Applicant and its Representatives to ensure compliance with this Clause 6.2 shall include the use of secure storage of files, separate reporting arrangements and separate use of personnel. TfL will be entitled to audit compliance with this Clause 6 and the Applicant and each Member shall provide or procure such information and access to such Representatives, documents, systems and premises as TfL shall reasonably require for such audit.

7 RELATIONSHIP WITH PROCUREMENT DOCUMENTS
7.1 This Agreement is to be read in conjunction with, and is without prejudice to, the ITT.

8 WAIVER AND INVALIDITY
8.1 No failure or delay by any Party or any Beneficiary in exercising any right, power or privilege under this Agreement shall constitute a waiver thereof nor shall any single or partial exercise thereof preclude further exercise thereof or the exercise of any right, power of privilege hereunder or otherwise.

8.2 If any provision of this Agreement is prohibited or unenforceable in any jurisdiction in relation to any Beneficiary such prohibition or unenforceability will not invalidate the remaining provisions or affect the validity or enforceability of the provisions in relation to any other party or any other jurisdiction.

9 CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999
9.1 Subject to Clause 9.2, a person who is not a Party to this Agreement has no right under the Contract (Rights of Third Parties) Act 1999 (the “Third Parties Act”) to enforce any term of this Agreement (but this does not affect any right or remedy of a third party which exists or is available apart from the Third Parties Act).

9.2 Any Beneficiary who is not a Party to this Agreement may enforce the terms of this Agreement expressed to be for the benefit of or given by the Applicant to or in favour of such Beneficiary.

9.3 All terms of this Agreement may be varied, amended or otherwise released by an agreement in writing between TfL, each Member who is a party to this Agreement and the Applicant without reference to any Beneficiary.

10 ASSIGNMENT
No Party shall be entitled to assign any rights or obligations under this Agreement save that TfL shall be entitled to assign or novate its rights and obligations under this Agreement to a Beneficiary and the Applicant and each Member shall execute all such documents and do all such things as are reasonably necessary to give effect to such assignment or novation.

11 JOINT AND SEVERAL LIABILITY
The Applicant and all Members shall be jointly and severally liable for the performance of obligations conferred on the Applicant and/or any Member under the Agreement.

12 GOVERNING LAW AND JURISDICTION
This Agreement shall be governed by and construed in accordance with English law, and the parties hereby submit to the exclusive jurisdiction of the English Courts.






AS WITNESS this Agreement has been duly executed by the parties hereto the day and year before written.



SIGNED  for  and  on behalf of:
Transport for London Limited by:



AUTHORISED SIGNATORY
SIGNED  for  and  on behalf of :
[insert	Applicant's name] by:



AUTHORISED SIGNATORY






[Insert additional signature blocks as required for other parties comprising the Members]*


* See footnote on front page of Agreement
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