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Dated
  xx  January 2019
CONDITIONS OF APPOINTMENT
BETWEEN

THE MAYOR AND BURGESSES OF 
THE LONDON BOROUGH OF LEWISHAM
AND
[xxxx]
​​​_______________________________________
Contract for the Provision of
CARER SPECIALIST INFORMATION, ADVICE AND SUPPORT SERVICE

​​​_______________________________________
Head of Law

London Borough of Lewisham

Laurence House
Catford

SE6 4RU

TERMS AND CONDITIONS OF APPOINTMENT
THIS Contract is made the          day of 

                 2019
BETWEEN  

THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF LEWISHAM of Laurence House, Catford, London SE6 4RU (“the Council”)
AND 

[Name]  [Address] [number and RO] (“the Provider”)
WHEREAS

A. The Council wishes to engage the Provider to deliver a Carer’s Specialist Information, Advice and Support Service. The Service will provide a range of services as set out in the Specification. 
B. The Council and the Provider agree to enter into this Contract.

NOW IT IS AGREED as follows:

1. DEFINITIONS AND INTERPRETATIONS

1.1
In this Contract the words and phrases set out in Clause 1 and elsewhere in a Clause or other Schedule or Appendix to this Contract have the meanings there given to them.

1.2
Words in the singular include the plural and vice versa; the masculine includes the feminine and the neuter and vice versa; and words importing individuals shall be treated as importing corporations and vice versa.

1.3
Clause headings are for ease of reference only and do not affect construction of this Contract.

1.4
References to any Act of Parliament or any Order, Regulation, Statute, Statutory Instrument, Code of Practice, Guidance, Bylaw, Directive or instrument, including any European Union instruments, whether detailed expressly or incorporated by general reference, shall be deemed to include a reference to any amendment, re-enactment or replacement of it.

1.5
This Contract is binding on the parties to this Contract and their permitted successors and assigns.

DEFINITIONS

1.6
In this Contract or any part of it save where the context requires otherwise the following words have the following meanings:


Annually
means once every twelve months but at intervals of not less than six months


Appendix
means an appendix annexed to a Specification or to this Contract or otherwise as the context requires


Authorised Officer
means Corinne Moocarme, or his/her nominee, as may from time to time be notified to the Provider 


Best Practice

means all codes of practice, performance standards, charters, guidance on industry and professional standards issued by relevant trade and/or professional bodies or regulations relevant to the Service


Commencement Date
means [INSERT]

Contract
means the Contract between the parties hereto comprising this Contract and Schedules all as varied or amended from time to time in accordance with the provisions of this Contract


Contract Documents
means this Contract and the Schedules hereto: 


Schedule 1:  Service Specification; 


Schedule 2:  Pricing Schedule; 


Schedule 3:  Council’s Sustainable Procurement Code of Practice; and



Schedule 4: 
Tender Submissions



and any amendments thereof.  


Contract Manager
means the person appointed by the Provider to act as such under this Contract

Contract Period
means the period of 24 months, starting with the Commencement Date subject to extension for a total of 12 months and subject to earlier termination 

Contract Price
means the price the Council has agreed to pay for the provision of the Service as detailed in the Pricing Schedule contained in Schedule 2

Contract Year
means each year of the Contract Period commencing on the Commencement Date or any anniversary thereof 


Council
means the Mayor and Burgesses of the London Borough of Lewisham and its successors or permitted assignees
.

Data Protection Legislation 
means the Data Protection Act 2018, Freedom of Information Act, and the Environmental Information Regulations 2004 as amended or re-enacted from time to time and any Act, Directive, Regulation or law substantially replacing the same and for the purpose of this Agreement terms shall have the same meaning as set out in the relevant legislation.

Deduction
means any Default Costs the Council decides to deduct from a Payment or recover by any other method

Default
means any failure by the Provider to carry out any of their obligations under or arising out of this Contract or performs it other than in accordance with this Contract or is in breach of this Contract;

Default Costs
means all and any monies however due which accrue as a result of a Default by the Provider and become due to the Council by the Provider at any time (and whether before or after the termination of this Contract) under the provisions of this Contract 


Default Notice
means a notice and served pursuant to Clause 11.3

Intellectual Property Rights
means all intellectual property rights of whatsoever nature including without limitation rights in confidential information, all copyrights, patents or patent rights registered and unregistered design rights, registered and unregistered trade and Service marks, trade names, moral rights and all other intellectual or individual property rights wherever enforceable save where the context or this Contract otherwise dictates


Legislation
means all acts of Parliament and statutory regulations, instruments or orders and codes of practice issued pursuant thereto and all European Community Legislation applicable in England as any of the same may be amended or interpreted by the courts of England from time to time


Legislative Change
means the repeal, enactment or replacement of any Legislation or the issue, amendment, revocation or change in Best Practice 


Month
means a calendar month


Monthly
means once every calendar month but at intervals of at least 21 days


Notice
means a notice served in accordance with the provisions of this Contract

Pricing Schedule 
means the schedule of payments the Council shall make to the Provider which are set out in Schedule  2.

Process 
has the meaning given to it under the Data Protection Legislation but, for the purposes of this agreement, it shall include both manual and automatic processing.

Provider
means [INSERT] and shall include its permitted successors and assigns 


Provider's Staff
means all staff, servants, volunteers, sub-contractors or agents engaged or employed by the Provider from time to time in or about the provision of the Service or any of them at any time. 


Service
means the entire Service to be provided and performed by the Provider under this Contract as set out in Schedule 1

Service User 
means any person or group receiving the Service from the Provider

Specification
means the specification for the Service set out in Schedule 1

Successor Provider
means any third party at any time appointed by the Council to provide a Service or any part thereof in succession to or in substitution for the Provider including where relevant the Council itself


Taxes
means all present and future revenue capital or other taxes, levies, imposts, deductions, charges, compulsory loans, withholdings or like deductions or diminutions whatsoever together with interest and penalties thereon and all any payments made on or in respect thereof and shall include where the context requires VAT


Termination Date
means the date on which the Contract Period ends or on which this Contract terminates for any reason


Termination Event
has the meaning given to it in Clause 23.2


Variation
means a variation to all or any part of this Contract defined by reference to and/or approved or determined in accordance with Clause 14

Variation Notice
means a Notice served by the Council pursuant to Clause 14.1


VAT

means value added tax as provided for in the Value Added Tax 1994 or any Taxes replacing or introduced in addition to the same


Weekly

means once per week but at intervals of at least four days


Working Day
means Mondays to Fridays but excluding any Bank or Public Holiday

AND any other words shall where they are defined in a Specification or a Schedule or Appendix have the same meaning herein as so defined save where the context requires otherwise
.
2. THE CONTRACT

2.1
The Provider agrees to perform the Service on the terms set out in this Contract in return for performance by the Council of its part of this Contract.  No change may be made to the terms of this Contract except as agreed in accordance with this Contract.

3.
TERM OF THE CONTRACT

3.1
The Contract shall begin on the Commencement Date and will continue for a Contract Period of 18 months unless terminated earlier in accordance with the provisions of the Contract. 
4. AUTHORISED OFFICER

4.1
The Council must appoint an Authorised Officer to act as the main point of contact between the Provider and the Council.  The Council must tell the Provider in writing who the Authorised Officer is and how to contact them, and must tell the Provider in writing of any change to these details.

4.2
The Provider must comply with proper and lawful written instructions given by the Authorised Officer unless the instruction would amount to a Variation to this Contract in which case it will be dealt with in accordance with the procedure set out in this Contract.

4.3 The Authorised Officer may appoint one or more Monitoring Officers and must tell the Provider in writing who they are and how to contact them and the purpose and/or periods for which they are appointed.  A decision, request or orders of the Monitoring Officer(s) must be treated in the same way as one made by the Authorised Officer.

5. PROVIDER’S OBLIGATIONS – GENERAL

5.1 The Provider will provide the Service in an efficient, professional, ethical and courteous manner and in a manner which enhances the interests and reputation of the Council.  The Provider will provide the Service in accordance with the provisions of this Contract and, without limitation, in accordance with: 

5.1.1 all Legislation, Regulations, Consents and Best Practice as are relevant to the Service (including such standards or guidance as come into force after the Commencement Date);

5.1.2 the Contract Documents, including the Specification and any Appendices and Schedules; 


5.1.3 
the Council’s Constitution in relation to contracts and the Council’s Sustainable Procurement Code of Practice and shall ensure that its employees, servants and agents also comply with these requirements.

5.1.4
comply with all statutory provisions relevant to the provision of the Service and comply with all relevant legislation, including but without limitation section 34 of the Environmental Protection Act 1990 (“Duty of Care Legislation”);

5.2
The Provider must tell the Authorised Officer in writing immediately if it receives any notice or other communication relevant to the Service from any regulatory body alleging that the Provider does not comply, or suggesting that it may not comply, with the requirements of any Legislation, guidance and/or Best Practice and must immediately give a free copy of any such notice to the Council.

5.3
The Provider must make sure that the requirements of this Contract and any relevant policies of the Provider have been drawn to the attention of all of its staff, and that all its staff have a detailed knowledge of them and are required to comply fully.

5.4
Liaison  The Provider must liaise with and co-ordinate its activities with those of any other contractor or sub-contractor employed directly or indirectly by the Council so that the Service and any other service delivered by any other contractor or sub-contractor is delivered in the best possible way. 


5.5
Meetings  The Provider must attend such meetings as the Council may reasonably require in connection with the Contract. 

5.6 Reporting  The Provider must submit to the Council reports and such information as required by the Contract Documents including the Specification and Schedules or as may reasonably be requested by the Authorised Officer within any time limits specified.
5.7 The Provider must submit to the Council forthwith such information, receipts or other documentation as may be reasonably required by the Council in support of any invoice or request for payment submitted by the Provider.
5.8 Inspection The Provider must allow anyone authorised by the Council, including external and internal auditors, to enter and inspect with reasonable prior notice at any reasonable time any premises or vehicles used and to inspect any person, equipment or materials used in the performance of the Contract, provided that the Council shall treat as strictly confidential all information obtained during any inspection and comply with the Data Protection Act 1998. Whilst on the Provider’s premises, the Council shall comply with the Provider’s reasonable instructions and shall not disrupt operational activity.

5.9 The Provider must obey and ensure that its employees obey all health and safety and other rules and regulations in force whilst at the Council’s premises, including where such premises or part thereof are licensed to the Provider.
5.10 The Provider must ensure that whilst any of its employees, servants or agents are on the Council’s premises they will conform to the Council’s normal codes of employee conduct safety and security practice.

6. BEST VALUE

6.1 The Provider acknowledges that the Council is required by the Local Government Act 1999 to make arrangements to secure continuous improvement in the way in which its functions are exercised having regard to a combination of economy, efficiency and effectiveness (“Best Value”). The Provider agrees to take reasonable steps to co-operate with and assist the Council in fulfilling this duty. In particular the Provider must participate in any relevant Best Value reviews and benchmarking exercises (including providing information) conducted by the Council and must assist in the preparation of any Best Value performance plans. 

6.2 The Provider must agree with the Council how it is going to secure continuous improvement in the way in which the Service is provided having regard to a combination of economy, efficiency and effectiveness and where possible without increasing the cost to the Council.  The Provider must show the Council that the improvement has taken place, which will be assessed by reference to any measurable criteria notified to the Provider by the Authorised Officer.

7.
PROVIDER’S MANAGER AND PROVIDER’S STAFF
7.1
The Contract Manager (the Manager) 

7.1.1
The Provider must appoint a Contract Manager to act as the main point of contact for the Provider and must tell the Council in writing who they are and how to contact them, and must tell the Provider in writing of any change to those details. Any communication given to the Manager is deemed to have been given to the Provider.

7.1.2
The Provider must make sure that the Manager or a competent authorised representative is available to meet the Authorised Officer whenever the Authorised Officer reasonably requires.

7.1.3
The Manager must consult with the Authorised Officer or any Monitoring Officer as often as is necessary to ensure the continuous and efficient provision of the Service.

7.1.4
The Provider must make sure that at all times the Contract Manager or a deputy is contactable by telephone and email on details which have been notified to the Authorised Officer.

7.2
Provider's Staff

7.2.1
Continuity of Service  The Provider must employ enough staff to make sure that the Service is provided in accordance with this Contract including during weekends, public holidays and staff holidays and other staff absence whether through sickness, maternity or paternity leave, industrial action, or otherwise.

7.2.2
Standard of staff  The Provider must only employ or appoint such staff for provision of the Service as in its reasonable opinion, having made all necessary enquiries required hereunder or by law, are diligent careful skilled honest and suitably qualified and experienced in the work which they are to perform, and must instruct such staff in the following: 

a. all relevant provisions of the Contract;


b.
all relevant policies, rules, procedures and the standards of the Council;


c.
all relevant rules, procedures and statutory requirements affecting the relevant tasks to be undertaken by such person, including those relating to health and safety at work and including the Provider's own health and safety policy; and


d.
the prevention of danger to Service Users and other persons.

7.2.3
Removal of staff  The Provider must immediately remove from the provision of the Service anyone who either the Provider or the Council considers is not suitable to be involved with the Service because they present a risk to Service Users.  The Council must give written notice where it requires someone to be removed in this way. The Council shall not exercise its power to require removal of any of the Provider’s Staff arbitrarily, capriciously or vexatiously.  If it does require removal of any of the Provider’s Staff, the Council will not be liable either to the Provider or to the Provider's Staff for any liability, loss or damage occasioned by such removal and the Provider hereby fully indemnifies the Council against any claim made by such Provider's Staff.

7.2.4
Training  The Provider must make sure that the Provider's Staff are suitably trained in the use of relevant equipment, machinery and systems and in the performance of the tasks required.

7.2.5
Management  The Provider must provide to a good standard all necessary management, supervision and training to ensure that the Provider's Staff are at all times adequately supervised and can properly perform their duties in accordance with the Contract.

7.2.6
Standards and behaviour  The Provider must make sure that all the Provider's Staff abide by the standards, rules and regulations established by the Council for its own staff, including all safety and other regulations and completion of time recording requirements and that they maintain strict discipline and good order and do not engage in behaviour or activities which could be contrary to or detrimental to the Service or the Council's interests or would be offensive to any Service User or other person.

7.2.7 Misconduct  The Provider must have a policy approved by the Council in place to investigate any allegation of misconduct made against any of the Provider’s Staff and must follow that policy. “Misconduct” includes, without limitation, fraud or theft, physical or mental abuse (including threatening behaviour, physical restraint, deprivation of care or harassment), any type of sexual exploitation, and neglect of Service Users’ requirements. The Provider must keep a record of and tell the Authorised Officer about all instances of misconduct or alleged misconduct together with details of how such misconduct is being dealt with. Any investigations must be carried out to the satisfaction of the Council.

7.2.8 Adult Abuse The Provider’s adult protection procedure(s) must be compatible with the Council’s Interagency Adult Protection procedures where appropriate and as may be amended from time to time. The Provider’s procedures must include responsibilities:
a.       to report suspected, alleged, or observed abuse to the Authorised Officer and the relevant social work team within established timescales;

b.       to co-operate fully with an adult protection investigation; and 

c        to take measures to ensure the safety of other vulnerable adults when an allegation is made about a member of the Service User’s Staff.

The Provider must be familiar with and comply with the Council’s Interagency Adult Protection procedures. The Provider’s Staff must be given specific training and guidance into how to respond to disclosures, identify and report abuse or suspected abuse without compromising the personal safety of Service Users.
7.2.9 
Identification   The Provider must provide a means of identification to the Provider's Staff, in an Approved Form which must include photographs.  All of the Provider's Staff must carry such identification at all times and make it available for inspection by any person who might reasonably request sight of it. 

7.2.10 Staff payment   The Provider must at all times be fully responsible for the payment of all wages, salaries, sick and other pay, PAYE, income or other taxes, national insurance contributions or levies of any kind relating to or arising out of the employment of any Provider's Staff and must fully and promptly indemnify the Council in respect of any liability of the Council in respect thereof.

7.2.11 Dress   The Provider must have and follow its own policies on dress and presentation of Staff and the Provider’s Staff must at all times while engaged in the provision of the Service be properly and presentably dressed. 
7.2.12 Gifts   The Provider must have a written policy approved by the Council in place on the receipt of gifts and must follow that policy. The Provider and the Provider’s Staff must not accept financial inducements or any other form of money taking or reward from Service Users.


7.2.13 Service Users’ money   The Provider must have a written policy approved by the Council in place on handling and being involved in Service Users’ money which must make clear the acceptable limits of involvement by the Provider and the Provider’s Staff, and must follow that policy.
7.3
Disclosure of Convictions, etc

7.3.1
Removal The Provider must immediately remove from the provision of the Service, unless otherwise agreed by the Council in writing, any of the Provider's Staff whom the Provider knows or should reasonably have known:

a. have any criminal conviction, bindover, finding and/or caution OR have been subject to any finding by a Civil Court or Tribunal in connection with any matter rendering that person not suitable to be employed or otherwise engaged to perform, where any of those matters call into question the suitability of that person to be employed or otherwise engaged to perform any part of the Service; or


b.
have failed to provide information about any criminal convictions, bindover, findings and/or cautions requested by the Provider or the Council or any other authorised person;

AND must immediately remove from the provision of the Service anyone who the Council reasonably requires by notice in writing to the Provider pursuant to sub-clause 7.2.3, to be removed from the provision of the Service AND must tell the Council if it becomes aware of any circumstances which if brought to the attention of the Council might lead to the Council requiring the removal of any Provider's Staff.

7.3.3
Staff information  The Provider must be registered in order to receive disclosure information from the Disclosure and Barring Service (“DBS”), or use the services of an Umbrella Body (within the terms set by the DBS, and must ensure that Enhanced Disclosure is obtained for each member of the Provider’s staff, whether volunteer or otherwise and follow their policies and procedures once agreed by the Council. The Provider must require all the Provider's Staff to provide information to the Provider about such criminal convictions, bindovers, findings, cautions or other information as are referred to in this Clause.  If, owing to the nature of any part of the Service, any Provider's Staff are by virtue of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974, then the information to be required by the Provider must also relate to convictions which would otherwise be spent.

7.3.4  
Suitability   The Provider must take reasonable steps to make sure that all of the Provider's Staff are suitable to be employed in or otherwise engaged to perform the Service.  'Reasonable steps' means making checks and inquiries (before their engagement by the Provider) so that the Provider is able to assess their suitability; and taking suitable references about the person's character, background or convictions.  The Provider must not employ any such staff in the performance of this Contract who do not meet the relevant criteria.
7.3.5
Exercise of Power of Removal of Staff   The Council must not exercise its power to require removal of any of the Provider’s Staff arbitrarily, capriciously or vexatiously.  If it does require removal of any of the Provider’s Staff, the Council will not be liable either to the Provider or to the Provider's Staff for any liability, loss or damage occasioned by such removal.

7.3.6
Permission for checks The Provider must immediately upon demand by the Council obtain written permission from any or all of the Provider's Staff for the Council to make any checks with the Police, or Government Departments or any other similar bodies for details of any convictions including, where permitted, spent convictions or any convictions which would call into question the suitability of that person to be employed or engaged to perform any part of the Service and must immediately pass those written permissions to the Authorised Officer.  The receipt of those permissions by the Council does not release the Provider from any obligation under this Clause.

7.3.7
Agency Neither the Provider nor any of the Provider's Staff may hold themselves out as being servants or agents of the Council.  

7.3.8
Modern Slavery
The Provider shall comply with the provisions of the Modern Slavery Act 2015.

8
TUPE and the Staffing Profile

8.1
The Council and the Provider acknowledge that in certain circumstances, the provisions of TUPE and/or the ARD may apply. These can mean that staff are transferred from one employer to another employer.  For example, this can happen:

· when a Service is transferred from the Council to a Provider or 

· when a contract for the provision of a Service ends and a different Provider takes over the provision of the same Service.

This clause only applies if the provisions of TUPE and/or the ARD do apply. 


8.2 The Provider acknowledges that TUPE may apply to employees of any Previous Provider.  Therefore, such employees will if still employed by any Previous Provider immediately prior to the Commencement Date transfer to the Provider's employ with effect from the Commencement Date pursuant to TUPE and/or the ARD on the same terms and conditions as they had immediately prior to the Commencement Date.

8.3 The Provider must keep the Previous Provider fully indemnified against:


a.
all emoluments and outgoings in respect of Staff including (without limitation) all wages, bonuses, commission, PAYE, national insurance contributions and pensions contributions which may accrue after the Commencement Date and before the Termination Date;


b.
all and any costs, claims, liabilities and expenses (including reasonable legal expenses) arising due to or in connection with the termination or purported termination of the employment of any of the Staff on or after the Commencement Date and before the Termination Date and against all costs, damages, fines, judgements, expenses and liability whatsoever reasonably incurred in relation to any such claim;


c.
all actions, proceedings, costs, claims, demands, awards, fines, orders and liabilities whatsoever the cause of action of which arose as a result of the acts or omissions of the Provider after the Commencement Date and before the Termination Date in relation to the employment of the Staff;  and


d.
all and any costs, claims, liabilities and expenses (including reasonable legal expenses) arising due to or in connection with any action or claim by any of the Staff pursuant to Regulations 10 and 11 of TUPE in relation to a failure by the Provider to inform and consult with an appropriate representative with regard to affected employees as required by TUPE.

8.4 The Provider hereby warrants and undertakes that prior to the Commencement Date it has complied and will in future comply in all respects with its obligations in relation to TUPE and/or the ARD and will keep the Previous Provider indemnified in respect of all actions, damages, losses and claims in respect thereof.

8.5 The Provider must allow all Staff who were employed by the Previous Provider to transfer their accrued pension rights to (unless where prohibited by law) or to join (if not current members) the Provider's own pension scheme (where one exists).  

8.6 At any time during the period of six (6) months before the Termination Date the Provider must:-


a.
not hire or employ, transfer or terminate or give notice to terminate the employment of any of the Provider's Staff without the prior written consent of the Council;


b.
not alter any of the terms and conditions of employment of any of the Provider 's Staff without the prior written consent of the Council;


c.
provide to the Council as and when requested information requested by the Council about the Provider's Staff, whether contractual or not, which affects or might affect the contract of employment, the employment rights or the termination of employment of any of the Provider's Staff but only so far as it is lawful for the Provider to do so. The Provider hereby authorises the Council to use or disclose such information as it may consider necessary for the purposes of its business, including forwarding such information to any potential or actual Successor Provider;


d.
not employ more staff than are reasonably required for the continued provision of the Service (“Excess Staff”).  If the Provider does employ Excess Staff, the Provider must indemnify the Council for and against all statutory redundancy and other payments incurred by the Council (whether directly or indirectly) in the event that the Council or any Successor Provider dismisses any such excess staff within three months of the Termination Date.  

8.7 The Council and the Provider acknowledge that TUPE may or may not apply on the Termination Date and all parties will co-operate at all times in respect of the application or possible application of TUPE.  This means that the Council can require the Provider to provide information and assistance to any prospective Successor Provider.

8.8 If TUPE does not apply on the Termination Date the Provider must pay and be responsible for and must indemnify the Council against all actions or liabilities (including reasonable legal expenses) arising in respect of any claims which are made by or on behalf of any of the Provider's Staff as a result of the termination (however occurring) of this Contract or of the termination of their employment with the Provider whether such claims arise pursuant to TUPE or the ARD or otherwise.  The Provider must co-operate with the Council or any Successor Provider who may wish to offer employment to any of the Provider's Staff and must co-operate with the Council and/or any Successor Provider in relation to the transfer of any such employees.

8.9 The benefit of the indemnities contained in this Clause are assignable by the Council and will apply mutatis mutandis to any Successor Provider or to any Provider of the Service during a Suspense Period to whom staff employed in the provision of the Service may transfer on termination (however occurring) of this Contract.

9.
HEALTH & SAFETY AND ENVIRONMENTAL PROTECTION

9.1
Each party must take all necessary steps for the proper protection of the Provider's Staff, Council employees, Temporary Workers, members of the public and Service Users during the period of this Contract.

9.2
Policy  The Provider must have a written Health and Safety policy approved by the Council in place and must follow that policy and make sure its Staff comply and must make sure that all its supervisory and managerial staff have a detailed working knowledge of it.

9.3
Review  The Provider must review its Health and Safety Policy from time to time to make sure that it complies with Best Value legislation, guidance and professional and industry practice for similar operations and must submit the reviewed policy to the Council for approval (such approval not to be unreasonably withheld or delayed) before making any changes.

9.4
Emergencies  The Provider must ensure that the Provider’s Staff comply with all statutory fire and other safety regulations.

9.5
Breach of Health and Safety  If the Council, acting reasonably, considers that there is or is likely to be a breach by the Provider of any requirement relating to health and safety, any risk to any person, or an accident or other event which in the opinion of the Authorised Officer necessitates urgent remedial action the Council may:

a. require the Provider to immediately cease providing the Service or any part; and/or

b. tell the Provider in writing what action it requires the Provider to take to remedy that breach or abate that risk and may also state any time-scales within which such steps are to be taken; and/or

c. itself take such steps or remedial action (or pay or employ others to do the same) as may in the reasonable opinion of the Authorised Officer be necessary to remedy that breach or abate that risk, provided that the Authorised Officer must tell the Provider of the action required as soon as it is reasonably practicable to do so.  If any steps or remedial action are necessary because of the default of either party then the costs incurred by the other party  will be immediately payable by the party in default to the other party and recovered as a debt or in such other way as the other party chooses;  and/or


d.
suspend the provision of the Service or any part of it.

10.
EQUAL OPPORTUNITIES

10.1
The Council is an equal opportunities employer and Provider. The Provider must also be an equal opportunities employer and Provider and comply fully with equal opportunities legislation.

10.2
Each party must not treat any person less favourably than another person by reason only of his or her age, race, gender identity, colour, nationality, disability, marital, family, part-time status, ethnic origin religious beliefs or sexuality in relation to anything relevant to the delivery of the Service or otherwise and must follow Best Practice and comply with Legislation in relation to equal opportunities and (to the extent that they are not inconsistent with the foregoing) the Provider’s and the Council's Equal Opportunities Policies (but in the event of conflict must act as the Authorised Officer requires).

10.3
The Provider must adopt a policy which complies with its own obligations under the Equality Act 2010 and good practice in relation to that legislation AND which ensures that the Council also complies in relation to the provision of the Service, and must provide the Service in accordance with those requirements both in terms of the Provider's employment practices and in relation to the provision of the Service (including in relation to any premises used in connection with the Service).  

10.4
If any Court or Tribunal or the Equality and Human Rights Commission and/or any similar or equivalent body established to monitor the Equality Act 2010 makes any finding of unlawful discrimination against the Provider which is relevant to the Service, then the Provider must immediately give the Authorised Officer full details in writing of such findings and take all necessary steps to prevent recurrence.

10.5
The Provider must provide such information as the Council may reasonably request for the purpose of assessing the Provider's compliance with this Clause.

11.
SERVICE FAILURE AND PERFORMANCE DEFAULT

11.1
Indemnity  The Provider must indemnify the Council against all actions, claims, demands, costs, charges and expenses (including legal expenses on an indemnity basis and the Council’s administrative costs) which arise out of or in consequence of the negligent performance or non-performance by the Provider of its obligations under this Contract. Amounts which are proven to be due to the Council are payable by the Provider on demand by the Council.


11.2
Information  The Provider must:

11.2.1
tell the Authorised Officer of anything (including an act or omission by the Council) which might prevent the Provider from performing the Service either in part or at all and of any risk of such an event.  The Council must be told as soon as possible and given all the details; and


11.2.2
must as soon as reasonably practicable in the circumstances:

(a) write to the Authorised Officer suggesting ways to provide the affected Service or avoid the risk;  and

(b) do everything approved or directed by the Authorised Officer so that the Service is provided and any loss or damage to the Council, Service User(s) or anyone else is mitigated.


The Provider shall not be liable for any failure or delay in performing its obligations under this Contract where such failure or delay is caused by any act or omission of the Council, its employees, agents or subcontractors.

11.3
Default Notice  If a Performance Default occurs or if the Provider fails to adequately perform the Service or if the Provider fails to perform the Service or any part thereof or performs it other than in accordance with this Contract or is in breach of this Contract (which together are called 'Defective Service') the Council may serve on the Provider a Default Notice which must specify the Performance Default or the Defective Service.  The Default Notice must also specify any action which must be taken by the Provider to remedy the Performance Default or Defective Service (if it is capable of remedy), and the time within which such action is to be taken.

11.4
Suspension  In addition to its rights under Clause 11.3, if the Provider fails to act as required by the Default Notice to the Authorised Officer's reasonable satisfaction, the Council may at its discretion serve a Notice on the Provider suspending this Contract and/or the provision of the Service or any part of it by the Provider.  If this happens, the Council may appoint a Successor Provider to provide the suspended Service or part(s) thereof or may itself provide it.  The full and entire costs of that provision will be wholly and exclusively borne by the Provider on a full indemnity basis and will be payable on demand to the Council. If the period of suspension lasts for longer than one month, the Council may terminate the Contract by notice in writing to the Provider as from the date of such notice.

11.5
Standard  Any action taken by the Council to secure continuance of the Service need not use the cheapest alternative way of providing the Service but must be reasonable and act in the best interest of the Service Users in procuring rapid quality assured Best Practice replacement of the affected Service.


11.6
Other remedies  For the avoidance of doubt the Council’s powers pursuant to the preceding Clauses of this Clause 11 are in addition to the Council's ability to obtain any other remedy for any breach or non-observance of the Contract by the Provider. The Council is entitled to recover from the Provider the full and entire costs and expenses incurred (on a full indemnity basis) by the Council because of the Provider’s breach or other non-observance of the Contract. 
12.
OPERATIONAL AND FINANCIAL RECORDS

12.1
Complete records  The Provider must maintain current complete and accurate financial and operational records in relation to all work carried out in the provision of the Service.  These records and all other records referred to in this clause and in the Contract and Specification must be available for inspection by the Authorised Officer, internal or external auditors, and any other person authorised by the Council at all reasonable times, and copies must be provided to the Council upon request within the time limit set out in clause 12.5. Records must be kept in an approved form, and must be stored in a way which means that they are readily retrievable and do not suffer damage or deterioration, including where such records are held electronically.     

12.2
Staff records  The Provider must maintain complete current and accurate records of the activities of the Provider's Staff in the performance of the Service including any details required to be kept by the Provider pursuant to this Contract and details of attendances.  The records must show which staff exercise supervision.

12.3
Claims and complaints  The Provider must keep a complete and accurate record of all live claims or complaints by or against the Provider including those made by or against any Service User.  This record must contain sufficient details of the claims/complaints to allow an accurate assessment to be made of any liability or benefit thereunder.  The Provider must also keep a register of accidents and incidents relating to the Service and/or the Premises and concerning health and safety.

12.4
Retention of records  The Provider must retain all such records during the Contract Period and for at least six years after the Termination Date. 


12.5
Requests for information  The Provider must provide requested information or documents no later than ten Working Days from the date of the request, or sooner if (in the opinion of the Council) that is necessary.  This provision will survive the termination or earlier expiry of this Contract.

13. DATA PROTECTION AND CONFIDENTIAL INFORMATION
13.1 Both parties will comply with all applicable requirements of the Data Protection Legislation, and the terms Data Controller, Data Processor, Data Subject and Personal Data shall have the meaning set out in the Data Protection Legislation or in Guidance issued by the Information Commissioner. 
13.2 Without prejudice to the generality of clause [the previous subclause], the Council will ensure that it has all necessary appropriate consents and notices in place to enable lawful transfer of any Personal Data to the Provider for the duration and purposes of this agreement.
13.3 Without prejudice to the generality of clause [the previous subclause], the Provider shall, in relation to any Personal Data processed in connection with the performance by the Provider of its obligations under this agreement:

13.3.1 process that Personal Data only on the written instructions of the Council unless the Provider is required by the laws of any member of the European Union or by the laws of the European Union applicable to the Provider to process Personal Data (referred to in this clause as Applicable Laws). Where the Provider is relying on laws of a member of the European Union or European Union law as the basis for processing Personal Data, the Provider shall promptly notify the Council of this before performing the processing required by the Applicable Laws unless those Applicable Laws prohibit the Provider from so notifying the Council;

13.3.2 ensure that it has in place appropriate technical and organisational measures, reviewed and approved by the Council, to protect against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data, appropriate to the harm that might result from the unauthorised or unlawful processing or accidental loss, destruction or damage and the nature of the data to be protected, having regard to the state of technological development and the cost of implementing any measures (those measures may include, where appropriate, pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of its systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the technical and organisational measures adopted by it); 

13.3.3 ensure that all personnel who have access to and/or process Personal Data are obliged to keep the Personal Data confidential; and

13.3.4 not transfer any Personal Data outside of the European Economic Area unless the prior written consent of the Council has been obtained and the following conditions are fulfilled:

13.3.4.1 the Council or the Provider has provided appropriate safeguards in relation to the transfer;

13.3.4.2 the data subject has enforceable rights and effective legal remedies;

13.3.4.3 the Provider complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred; and

13.3.4.4 the Provider complies with reasonable instructions notified to it in advance by the Council with respect to the processing of the Personal Data;

13.3.5 assist the Council, at the Council's cost, in responding to any request from a data subject and in ensuring compliance with its obligations under the Data Protection Legislation with respect to security, breach notifications, impact assessments and consultations with supervisory authorities or regulators;

13.3.6 notify the Council without undue delay on becoming aware of a Personal Data breach;

13.3.7 at the written direction of the Council, delete or return Personal Data and copies thereof to the Council on termination of the agreement unless required by Applicable Law to store the Personal Data; and

13.3.8 maintain complete and accurate records and information to demonstrate its compliance with this clause and allow for audits by the Council or the Council's designated auditor.

13.4
The Council does not consent to the Provider appointing any third party processor of Personal Data under this agreement.
13.1 Neither Party may divulge any confidential information relating to the other party or the terms of this Contract except where prior permission is given by the other party in writing or where required by law.

13.2 Each party hereby indemnifies the other party in respect of any claims, fines, penalties or losses incurred by one party by reason on the other party’s breach of this clause 13, including for the avoidance of doubt reasonable legal and administrative costs incurred by the other party but excluding pure economic or consequential loss.

13.8 Nothing in this clause shall prevent the Council from complying with the provisions of the Freedom of Information Act 2000.

14.
VARIATION NOTICES 

14.1 The Council may serve on the Provider a Variation Notice requiring the Provider to give a written quotation, based on the Provider’s reasonable expectations of the price the Provider would charge or the reduction which would be made for doing all or any of the following:


a.
to omit or cease to provide any of the Service or any part of the Service for such period or periods as the Authorised Officer may determine;

b. to make any substantial amendment to the Service or the Specification;

EXCEPT THAT, for the avoidance of doubt, no notice or requirement of the Council will be deemed to be a Variation Notice where the notice or requirement refers to something that is already an obligation of the Provider and/or are given as a direct or indirect consequence of any breach of the Provider’s obligations under this Contract and/or where this Contract requires the Provider to bear the full costs of the notice or requirement including, without limitation, Legislative Change.

14.2
After the Provider quotes a price or reduction or agrees the Variation has no price consequence, the Authorised Officer may either:

a. instruct the Provider to implement the Variation at the price quoted or as otherwise agreed.  The Provider will then be bound by the Variation and must implement it within such reasonable time as the Authorised Officer instructs and the Payment must be decreased or increased by the agreed price (if any); or 

b. decide not to go ahead with the variation.

14.3
The Provider is not obliged to implement any Variation which would require the Provider to do anything not in the nature of the Service.

14.4 Any Variation to this Contract other than as described in this clause 14 may only be made by agreement of both parties and any such Variation must be made in writing and signed by both parties.

15. INDUSTRIAL ACTION

15.1 If the Provider's Staff take industrial action it remains the Provider's responsibility to meet the requirements of this Contract.  The Provider must tell the Authorised Officer immediately of the impending or actual dispute that may affect the Provider's ability to provide the Service to the standards required under the Contract.

15.2 If there is industrial action by Council staff or other Council contractors which affects the Service provided by the Provider, the Provider must co-operate with the Authorised Officer to ensure that the Service continues to be provided, or perform the level of Service decided by the Authorised Officer to be satisfactory in the circumstances. For the avoidance of doubt, industrial action by Council staff shall not relieve the Council of its obligations under this Contract.

16. PAYMENT 

16.1
In return for the performance of this Contract by the Service Provider, and subject to the Provider complying with all the provisions of it, the Council will pay the Provider the Contract Price as specified in the Pricing Schedule contained in Schedule 2, in accordance with the provisions of this clause 16. For the avoidance of doubt the Council may make a Deduction of any undisputed Default Costs, but is not obliged to do so, and any failure to do so is not a waiver of its rights to claim and recover such monies in any way howsoever.

16.2 The Provider will submit invoices in a form acceptable to the Council with any requested supporting documentation that the Council may reasonably request.
16.3 Subject to the Council’s rights under clause 16.1 and to any dispute arising under clauses 16.4, the Council will pay the Provider each invoiced amount within 30 days of the Council’s receipt of the invoice.

16.4 If the Council disputes any invoice the Council will promptly notify the Provider in writing of that dispute.  The Council must pay any undisputed amount of the invoice in accordance with clause 16.3 but may withhold payment of the amount disputed until the dispute is resolved by the parties.  

16.5 The parties must meet within 14 days of the Council giving Notice of the dispute under clause 16.4 and attempt to resolve the dispute.  If, following that meeting, the dispute is resolved, the Provider must submit a further invoice for the amount that has been agreed (a ‘Further Invoice’).

16.6 Following the resolution of a dispute in accordance with clause 16.5, the Council will pay the agreed amount specified in the Further Invoice within 28 days of the Council’s receipt of the Further Invoice.

16.7
Where a dispute is not resolved in accordance with clause 16.5 within 20 Working Days of the parties first meeting to resolve the dispute then the dispute will be referred to dispute resolution in accordance with clause 42 of this Contract.
16.8
The Provider agrees that it will maintain an open book accounting policy in respect of this contract and the Services, and that it will allow the Authorised Officer or another person nominated by him to inspect the Provider’s accounting records in so far as they relate to the Services.

17 NOT USED
18.

NOT USED
19.
TAXES

19.1
The Council must pay to the Provider all VAT properly payable.  The Provider must issue to the Council a tax invoice in respect of VAT.

19.2 The Provider and the Council must co-operate with each other in their dealings with HM Revenue and Customs in relation to VAT.  The Provider must supply separate details to the Council of any sums collected from Service Users which are subject to VAT and those which are not.  The Provider and the Council must give each other access to all relevant documents and accounting records as are necessary for each to be able to meet their legal obligations in respect of accounting for VAT.

20. WARRANTIES AND INDEMNITIES

20.1 The Provider warrants and represents to the Council that:

a.
before entering into this Contract it has made its own investigations and research and has satisfied itself in respect of all matters relating to the Contract.
b.
it has available to it resources which are sufficient to enable it to perform its obligations under the Contract;

c.
it has obtained and will maintain in full force and effect all necessary consents, licences and permissions to enable it to carry out the Service;

d.
it is not aware of any pending or threatened litigation proceedings or investigation that will materially affect the provision of the Service;

e.
in entering into this Contract it has not committed a Prohibited Act.

20.2
The Provider further warrants that;

a.
all information representations and other matters of fact communicated to the Council by the Provider are true to the best of its knowledge and complete and accurate in all respects;

b.
it is entitled to use and disseminate all or any of the information used by it in carrying out the Service and agrees to indemnify the Council in respect of all costs claims actions demands and proceedings made against it by third parties as a result of a breach by the Provider of this warranty or any copyright or on account of infringement of any other protected right contained therein;
20.3
The Provider also warrants to the Council that:-

a. the obligations of the Provider under this Contract will be performed by appropriately qualified and trained personnel with reasonable skill, care and diligence; and

b. the advice given by the Provider in connection with the performance of the Service and any documents conceived, originated, made or developed by the Provider as part of the Service, will be carried out in accordance with the standard of care imposed in clause 20.3.a.
20.4
Without prejudice to any other remedy, if any part of the Service is not performed in accordance with this Contract then the Council shall be entitled, where appropriate and acting reasonably, to:-

a. require the Provider promptly to re-perform or replace the relevant part of the Services without additional charge to the Council; or

b. assess the cost of remedying the failure (“the Assessed Cost”) and to deduct from any sums due to the Provider the Assessed Cost for the period that such failure continues.
20.5
Nothing in this Contract shall render the Council liable to indemnify the Provider in respect of any loss liability or damage of any kind incurred by the Provider  save where such loss liability or damage is due to the negligent act or omission of the Council.

20.5.1 Injury to Persons The Provider shall be solely liable for and shall indemnify the Council in respect of any liability, loss, claim or proceedings whatsoever arising under any statute or at common law in respect of personal injury to or the death of any person whomsoever arising out of or in the course of or caused by the execution of the work, unless due to any act or neglect of the Council or of any person for whom the Council is responsible. 

20.5.2
Damage to Property  All property of the Provider whilst on the Council’s premises shall be there at the risk of the Provider and the Council shall accept no liability for any loss or damage howsoever occurring to it.
The Provider shall be liable for and shall indemnify the Council against any loss, liability, claim or proceedings in respect of any injury or damage whatsoever to any property real or personal in so far as such injury or damage arises out of or in the course of or by reason of the execution of the work, and provided always that the same is due to any negligence, commission or default of the Provider, his servants or agents or of any sub-Provider.
20.5.3
Breach The Provider shall be liable for and shall indemnify and keep indemnified the Council against any expense, liability, loss, claim or proceedings arising as a result of or in connection with any breach of the terms of this Contract through the negligent error or omission of the Provider.
20.5.4
Insurance   The Provider shall ensure that it has adequate insurance cover, as set out in clause 22, with an insurer of good repute to cover claims under this Contract or any other claims or demands which may be brought or made against it by any person suffering any injury damage or loss under this clause 20 in connection with this Contract. The Provider shall upon request produce to the Council a letter from the Provider’s insurance broker which provides evidence of such insurance cover together with evidence that such insurance cover is in force and properly maintained.
20.6 Except in the case of death or personal injury caused by one party’s negligence or in other circumstances where liability may not be limited under applicable law, neither party shall be liable to the other for any loss of income or any type of special indirect or consequential loss.
20.7 The representations and warranties in this Clause will survive the execution of this Contract and be deemed to be repeated on each anniversary of the Commencement Date.
21. PROVIDER'S FURTHER AGREEMENTS


The Provider agrees with the Council that:

21.1
Information  All information given by the Provider is in all respects fully accurate and honestly given;

21.2
Liens  It will not at any time during the Contract Period or at any time thereafter claim or seek to enforce any lien, charge, right of possession or other rights or encumbrances over property of whatever nature owned by the Council or by any Service User;

21.3
Corruption and Probity  It must not do any of the following ('Prohibited Acts'):

a. offer, give or agree to give to any servant of the Council any gift or consideration of any kind as an inducement or reward;

(i) for doing or not doing (or for having done or not having done) anything in relation to the obtaining or performance of this or any other Contract with the Council, or



(ii)
for showing or not showing favour or disfavour to any person in relation to this or any other Contract with the Council;

b. have entered into this or any other Contract with the Council in connection with which commission has been paid or has been agreed to be paid by the Provider or on its behalf, or to its knowledge, unless before the Contract is made particulars of any such commission and of the terms and conditions of any such agreement for the payment thereof have been disclosed in writing to the Council;


c.
have solicited or accepted any gratuity or any other form of money taking or reward or collection or charged any part of the Service other than charges properly approved by the Council in accordance with the provisions of this Contract.

22. INSURANCE

22.1 Without prejudice to the Council's rights under this Contract the Provider must throughout the Contract Period take out and maintain with reputable insurers (who must be approved by the Council) such policy or policies of insurance as may be necessary to insure the Provider and any sub-contractor against all risks reasonably anticipated by a prudent company engaged in providing the Service including (without limitation) in respect of the following risks:

a. 
Professional Indemnity Insurance 
The Provider shall effect and maintain in full force and effect professional indemnity insurance (with a well established insurance office or underwriter of repute carrying on business in the United Kingdom) covering the performance of the Provider’s duties under this Contract for an indemnity limit of not less than Two Million Pounds (£2,000,000) for each and every claim throughout the period when the Services are provided and for a period of 12 years from the date of the completion of the Service;

b. 
Public Liability insurance 
The Provider shall effect and maintain in full force and effect (with a well established insurance office or underwriter of repute carrying on business in the United Kingdom) Public Liability insurance for an indemnity limit of not less that Five Million Pounds (£5,000,000) for any one occurrence or series of occurrences arising out of any one event throughout the period when the Service is provided.
c. Employer’s Liability insurance 
The Provider shall effect and maintain in full force and effect (with a well established insurance office or underwriter of repute carrying on business in the United Kingdom) Employer’s Liability insurance for an indemnity limit of not less that Five Million Pounds (£5,000,000) for any one occurrence or series of occurrences arising out of any one event throughout the period when the Service is provided

PROVIDED always that the sums specified under this clause must be reviewed by the parties annually and must be increased by such amounts as the Council reasonably requires.

22.2
The Provider must tell the Authorised Officer immediately of any cancellation or non-renewal of any insurance policy and of any claim made under any such policy. 
22.3
If the Council asks, the Provider must promptly give satisfactory documentary evidence that all policies of insurance required under this Clause are being maintained and provide information about those policies.  If the Provider fails to produce that evidence, the Council may (without prejudice to any rights it might have for breach of this Clause) take out in its own name or that of the Provider any such insurance and charge the cost of that action (to include the premium, the Council’s administrative expenses and any other costs) to the Provider.  

22.4
The Provider must provide the Council with a summary of all insurance claims in relation to the Service notified or made during the preceding year, no later than twenty-eight days after the end of each year of the Contract.  

23. TERMINATION EVENTS

23.2 The Council may terminate the Contract by giving the Provider six months written notice of its wish to terminate.

23.3 
If any of the events set out below occur (“the Termination Events”), the Council may in its discretion and without prejudice to any of its other rights or remedies terminate the Contract or the provision of the Service by written Notice on the date and time set out in the Notice.  If the Council chooses, the termination can take effect immediately upon receipt of the Notice by the Provider.  

23.4 Termination Events means one or more of the following:

a. The Provider is in fundamental breach of the Contract which includes but is not limited to:

(i) the occurrence of any negligent act or omission or wilful default of the Provider or its staff; 

(ii) any breach or occurrence that causes the death, serious injury to or serious illness of any person or has a significant adverse effect whether physical, emotional or psychological on any person;

(iii) failure by the Provider to remove anyone from the performance of the Service when reasonably required to do so by the Council;

(iv) the Provider having by act or omission caused the Council to be in material breach of any of its statutory duties or obligations;

(v) there is a change of control as defined in Income and Corporation Taxes Act 1988 s416 of the Provider and such change has not been approved in writing by the Council (such approval not to be unreasonably withheld);
b. The Provider is in material breach of this Contract and either the Provider fails to remedy the breach within such reasonable time as is set out in a Default Notice served on the Provider specifying the breach (if the breach is capable of remedy), or the material breach is not remediable;


c. The Provider or any person employed by it or acting on its behalf in connection with this Contract have:

(i) committed any offence under the Bribery Act 2010 or under the Proceeds of Crime Act 2002 Part 7;



(ii)
given any fee or reward the receipt of which is an offence under Section 117(2) of the Local Government Act 1972;

(ii) offered, given or approved the giving to any person of any gift, free commission or consideration of any kind as inducement or reward for doing or forbearing to do or for having done or forborne to do any action for showing favour or disfavour;  or



(iv)
solicited or accepted any gratuity or any other form of money taking or reward or collection or charge for the Service other than charges properly approved by the Council in accordance with the provisions of this Contract;


d. the Provider:

(i) is unable to pay its debts as they fall due or suspends making payments on all or any class of its debts, or announces an intention to do that;



(ii)
begins negotiations with any creditor with a view to the general readjustment or rescheduling of any of its indebtedness;  or



(iii)
proposes or enters into any composition or other arrangement for the benefit of its creditors generally or any class of creditors;


e. any proceedings are started (including the presentation of a bona fide petition which is not withdrawn or stayed) for:

(i) the Provider to be found insolvent;

(ii) the winding-up or dissolution of the Provider other than in connection with a solvent reconstruction, the terms of which have been previously approved in writing by the Council;  or

(iii) the appointment of a trustee, receiver, administrative receiver or similar officer in respect of the Provider or any of its assets;


f. any adjudication, order or appointment is made under or in relation to any such insolvency proceedings;


g.
an application is made to the court for an administration order to be made under the Insolvency Act 1986 or the Enterprise Act 2002 with respect to the Provider;

h.
the Provider suspends, ceases or threatens to suspend or cease to carry on all or a substantial part of its activities. 
24. EFFECT OF TERMINATION AND EXPIRY

24.1 Both before and after termination or expiry of this Contract or any part of it, the Provider must give assistance and comply with all reasonable requirements that the Council may specify with a view to ensuring the orderly and efficient handover of the Service to the Council or to any Successor Provider. 

24.2
Upon termination or expiry of the Contract or any part of it, the Provider must:

a. do everything necessary at no additional cost to the Council to make sure that the Service can be performed by the Council (or such other person as may be appointed by the Council) in the manner and to the standards set out in this Contract; and

b. do everything and execute and deliver all documentation necessary to comply with its obligations.

24.3
Upon termination of the Contract (whether of the whole Contract or part) by the Council under clause 23.2, the Council (without prejudice to any other rights it has under this Contract) will:

a. no longer be under any obligation to make further payment until the costs, loss and/or damage resulting from or arising out of the termination of the Contract have been calculated;


b.
have full and unfettered licence over all drawings, materials, details, descriptive schedules and other documents for use in connection with the Service;


c.
upon the happening of a Termination Event, be entitled to employ and pay other persons (including the Council) to provide and complete the provision of the Service or any part thereof and to use all such Provider's physical resources or other materials and all such drawings, details, descriptive schedules or other documents for the purpose thereof; and 

d.
upon the happening of a Termination Event, be entitled to recover all the reasonable costs and expenses of the Council caused by:


(i)    terminating the Provider's provision of the Service or part of it; and 


(ii)   making alternative arrangements for the provision of the Service or any part thereof including without limitation all costs of a tender process.

25. MEDIA

25.1
Neither party may without the prior written consent of the other make any press release, respond to enquiries from any newspaper, TV or radio company or other broadcasting organisation, or make any other statement to the media (together called ‘media activity’) about any matter which is the subject of this Contract (including matters concerning any Service User) or about its relationship with the other party or any Service User.

25.2
If either party seeks the written consent of the other party to undertake any media activity it must first submit to the other party the text of such media activity for approval and give details of to whom it is to be given.  The other party reserves the right to refuse such consent in its reasonable discretion and/or to reasonably require the party seeking consent to amend the content of the media activity.

26. CONFIDENTIALITY

26.1
Each Party shall keep confidential and must make sure its Staff keep confidential all information which is learnt or obtained by that Party and/or its Staff in connection with the provision of the Service, other than where prevented from complying with this clause by law.

26.2
Before issuing any statement (written or verbal) to any person relating to the Service, the other Party or any of its customers, employees, members or other Providers, each Party shall obtain the other party's written approval of the content of the statement and must not issue the statement without such approval which must not be unreasonably withheld or delayed.

26.2 This Clause will remain effective after the rest of this Contract has been terminated or otherwise ceases to be of any effect.

26.3 Nothing in this clause shall prevent the Council from complying with the provisions of the Freedom of Information Act 2000.

27.
FREEDOM OF INFORMATION ACT 2000

27.1
The Provider and the Council acknowledge and agree that the Council is subject to legal duties under the Freedom of Information Act 2000 (“FOIA”), which may require it to disclose on request information relating to this Contract or otherwise relating to the Provider.

27.2
The Provider and the Council acknowledge and agree that the Council is required by law to consider each and every request made under FOIA for information.

27.3
The Provider acknowledges and agrees that all decisions made by the Council pursuant to a request under FOIA is solely a matter for and at the discretion of the Council. 

27.4
Notwithstanding anything in this Contract to the contrary (including without limitation any obligations of confidentiality), the Council shall be entitled to disclose information in whatever form pursuant to a request made under FOIA, save that in relation to any information that is Exempt Information. The Council shall use reasonable endeavours (but shall not be obliged) to consult the Provider and shall not:

a)
confirm or deny that information is held by either of them; or

b)
disclose information requested to the extent that in the Council’s opinion the information is eligible in the circumstances for an exemption and therefore the Council may lawfully refrain from doing either of the things described in parts (a) and (b) of this Clause.

27.5
The Council shall in no event be liable to the Provider for any loss, damage, harm or detriment, howsoever caused, arising from or in connection with the proper and lawful disclosure under FOIA of any Exempt Information or other information whether relating to this Contract or otherwise relating to the Provider.

27.6
The Provider shall assist the Council, at no cost to the Council, as reasonably necessary to enable the Council to comply with its obligations under FOIA.

27.7
The Provider shall treat as confidential all documents and information provided by the Council during or in connection with the performance of this Contract which contains Exempt Information.  Such documents and information shall not be used by the Provider except for the purposes for which they were made available and shall not be disclosed by the Provider to any other person without the prior written consent the Council.  The Provider shall use all reasonable endeavours to ensure that its employees and its sub-contractors are under a similar obligation of confidentiality in respect of the relevant documents and information.  The above restriction shall not apply to information which:

(a)
is or has become part of the public domain other than as a result of a breach of the obligations of confidentiality under this Contract; or

(b)
is disclosed to sub-contactors contracted to deliver all or part of the Services.

27.8
The Council reserves the right to share information about the Provider’s performance under this Contract with the Department of Communities and Local Government and any other government department or government agency or other public body.

27.9
The provisions of this clause 27 will apply for the duration of the Contract and after its termination.

28.
NOT USED
27. ASSIGNMENT AND SUB CONTRACTING

29.1
The Provider shall not assign or sub-contract the whole or any part of the Contract to any person without the Council’s prior written consent.  Any such consent must be sought in writing and where such consent is given by the Council, it shall not relieve the Provider from any of it’s obligations under the Contract and the Council will hold the Provider responsible under Contract for all acts of a sub-contractor.    

28. RECOVERY OF SUMS DUE

30.1
The Council is entitled at common law and in equity to set off against its indebtedness to the Provider any debt owed to it by the Provider under this Contract, any debt owed under any other Contract the Provider may have with the Council, or any liability, damage, loss, costs, charges and expenses which the Council has incurred because of any breach by the Provider of this Contract or of any other Contract with the Council, provided that the Council may not exercise such right in relation to any amount which the Provider, acting reasonably, disputes is owing to the Council.

31.
INTELLECTUAL PROPERTY RIGHTS
31.1
The Provider warrants that in the performance of this Contract it will not infringe any copyright, patent, registered design, design rights or trademark or other intellectual property rights of any third party.

31.2
The Provider must fully indemnify the Council on demand against all losses, action, claims, proceedings, expenses, costs and damages of whatsoever nature arising out of the breach of the warranty in this clause.

31.3
Copyright in the Contract Documents vests so far as it lawfully can in the Council but the Provider may obtain or make at its own expense any further copies required for use by the Provider in the provision of the Service.

31.4
Where copyright in any document or database related to the provision of the Service is vested in the Provider or any agent or sub-contractor, the Council has the unrestricted right to use such documents or database for the purposes of this Contract only, provided always that the Council shall treat all information so obtained strictly confidential and comply with its obligations under the Data Protection Act 1998.

31.5
During the course of the provision of Services under this agreement by the Provider, the Parties recognise that the Council may disclose to the Provider intellectual property and confidential information belonging to the Council. The Provider agrees that all such property and information remains the property of the Council at all times, both during the contract and after the termination or expiry thereof, howsoever arising.

32.
ASSISTANCE IN LEGAL PROCEEDINGS

32.1
The Provider must co-operate fully with the Council in connection with any legal proceedings, Ombudsman inquiries, public inquiry, tribunal or arbitration in which the Council may become involved or any relevant disciplinary hearing internal to the Council arising out of the provision of the Service (together called “proceedings”).  This includes providing documentation and statements from staff and giving evidence in proceedings.

32.2
Where the Provider or any of the Provider’s staff become aware of anything which might cause an Ombudsman’s enquiry, claim or legal proceedings in connection with the Service or the Contract it must notify the Authorised Officer immediately in writing.  Such notification must include all relevant information to enable the Authorised Officer to investigate the matter fully.

32.3
Any liability which the Council incurs as a result of failure by the Provider to comply with the obligations herein is recoverable by the Council from the Provider.

34.
CONFLICT OF INTEREST

34.1
The Provider must tell the Authorised Officer immediately in writing of any possible conflict of interest between the interests of any of the Council, the Provider, and any other client of the Provider.  The Provider must take all reasonable steps to remove or avoid the cause of any such conflict of interest to the satisfaction of the Authorised Officer.

35.
WAIVER

35.1
No forbearance, indulgence, waiver or relaxation on the part of the Council shown or granted to the Provider in respect of its obligations under this Contract will in any way affect, restrict or diminish the rights and powers of the Council under the Contract or operate as or be deemed a waiver of any breach of Contract.

35.2
The rights of the Council hereunder may be waived only in writing and specifically.

36.
SEVERANCE

36.1
If any provision of the Contract is invalid or unenforceable in any way, that will in no way impair or affect any other provisions all of which will remain in full force and effect.

29. NOTICES

37.1
Notices in writing

All notices must be in writing and in the English Language. 

37.2
Forms of service

Any notice may be served by leaving it with or sending it by pre-paid first class post to the parties at their addresses set out in this Contract (or to such addresses as shall have been duly notified in accordance with this clause).

29.2 Times of Service


Notices delivered by hand shall be deemed to have been delivered when handed over. Notices sent by post shall be deemed (in the absence of proof to the contrary) to have been delivered on the second Working Day after posting and notices given by facsimile shall be deemed to have been served upon successful transmission between the hours of 9am and 5pm on any Working Day, subject to a confirmatory copy being sent by pre-paid first class post or by hand by the end of the next Working Day.

38.
APPLICABLE LAW

38.1
This Contract will be governed by and construed in accordance with English Law.  Each party agrees to submit to the exclusive jurisdiction of the English courts as regards any claim or matter arising under this Contract or the performance of the Service.

39
NO PARTNERSHIP OR AGENCY

39.1
Nothing in this Contract creates a partnership or relationship of agency between the Council and the Provider.

40.
CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999 DECLARATION

40.1
The parties to this Contract agree that none of the provisions of this Contract or any document to be entered into under this Contract are intended to or will operate to confer any benefit under the Contracts (Rights of Third Parties) Act 1999 on any person who is not named as a party to this Contract. 

41. 
FORCE MAJEURE

41.1
Neither party shall be held liable for a failure to perform its obligations hereunder if such failure is due to an event, occurrence or situation beyond that party’s reasonable contemplation or control, including without limitation Acts of God, strikes and lockouts (subject to clause 16 above), acts of terrorism, armed conflict, legislative changes or other acts of government, civil disturbances, riots, floods, earthquakes, fires, disruptions to electricity, water or gas supplies, explosions, etc (“Event of Force Majeure”).

41.2
The obligations hereunder of a party hereto which are affected by an Event of Force Majeure shall be suspended for the duration of such Event SAVE THAT should an Event of Force Majeure continue for a period of 28 days or longer either party may without prejudice terminate this Contract by Notice.

41.3
This Contract shall terminate automatically without prejudice to either party should an Event of Force Majeure continue for a period of more than three months.

42. DISPUTE RESOLUTION

42.1 
The parties shall attempt in good faith to negotiate a settlement to any dispute between them arising out of or in connection with the Contract.  If the dispute cannot be resolved within 14 days of written notice being given by one party to the other of the dispute, the dispute shall be referred to mediation.

42.1     If a dispute is submitted to mediation it will be under the auspices of the Centre for Dispute Resolution (“CEDR”).  Each party shall take part in the mediation in good faith but it shall be without prejudice to the legal right of each/any party if the mediation is not successful, to pursue its rights at law and shall not be a bar to the seeking of interlocutory relief by way of injunction or other emergency procedure in a proper case.
43 SURVIVAL OF CERTAIN CLAUSES
43.1 Any provisions of this Contract which expressly or by their nature extend  beyond the expiry or termination of the arrangements set out in this Contract, will survive such expiration or termination.
EXECUTED UNDER SEAL BY THE PROVIDER
IN THE PRESENCE OF:

PRINT NAME:

DIRECTOR:

Or Alternatively

SIGNED BY TWO DIRECTORS OR DIRECTOR & COMPANY SECRETARY

SIGNED:……………………………………………………………..
NAME:……………………………………………………………….
DIRECTOR

SIGNED:……………………………………………………………… 
NAME:………………………………………………………………… 
DIRECTOR/SECRETARY

EXECUTED UNDER THE COMMON SEAL OF THE LONDON BOROUGH OF LEWISHAM

IN THE PRESENCE OF: 
PRINT NAME:……………………………………………………………… 
POSITION:…………………………………………………………………..
SCHEDULE 1

SERVICE SPECIFICATION
[ see tender documents]
SCHEDULE 2

PRICING SCHEDULE

[ per tender submitted]
SCHEDULE 3
COUNCIL’S SUSTAINABLE PROCUREMENT CODE OF PRACTICE 

[see tender documents]
SCHEDULE 4
TENDER SUBMISSIONS
[ copy of tender submission documents]
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