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SUMMARY INSTRUCTIONS AND DETAILS OF CONTRACT
	ITEM
	CONTRACT DETAILS

	Contract Description:
	Contract For the Support and Maintenance of the VNX5300 & VNX5400 Storage Arrays

	Quantity:
	As per specification

	Period of Contract:
	1st February 2019 to 31st January 2020 with 1 x 12 month option to extend

	Procurement Officer:
	Simon Hagan

	Submission instructions:
	Submissions must be received via The Chest
https://www.The-Chest.org.uk
Please note you are required to register, express an interest, download the Request For Quotation (RFQ) documentation and upload the completed RFQ documentation by below deadline.


	



Indicative Timetable
This timetable is indicative only. The Council reserves the right to change it at its discretion.

	Stage
	Date(s)/time

	Issue of Request For Quotation
	[bookmark: _GoBack]9th January 2019

	Deadline for Clarification questions 
	By 12:00:00 Noon 11th January 2019  via Chest

	Deadline for Submission of Quotations
	12:00:00 Noon 15th January 2019

	Evaluation of Quotations
	16th January 2019

	Notification of result of evaluation
	17th January 2019

	Expected Contract commencement
	1st February 2019
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IMPORTANT NOTICE – GENERAL

This Request for Quotation (“RFQ”) is issued to those companies who have expressed an interest (“bidders”) to Cheshire East Council (the “Council”) to provide  Support and Maintenance of the VNX5300 & VNX5400 Storage Arrays (the “Contract”), their professional advisers and other parties essential to preparing a Quotation for this Contract (the “Quote”) and for no other purpose.
The contents of this RFQ, and of any other documentation sent to you in respect of this quotation process, are provided on the basis that they remain the property of the Council and must be treated as confidential.  If you are unable or unwilling to comply with this requirement you should destroy this RFQ and all associated documents immediately and not retain any electronic or paper copies.
No bidder will undertake any publicity activities with any part of the media in relation to the Contract or this RFQ process without the prior written agreement of the Council, including agreement on the format and content of any publicity.
This RFQ is made available in good faith. No warranty is given as to the accuracy or completeness of the information contained therein and any liability or any inaccuracy or incompleteness is therefore expressly disclaimed by the Council and its advisers. 
The Council reserves the right to cancel the quotation process at any point. The Council is not liable for any costs resulting from any cancellation of this Quotation process nor for any other costs incurred by those quoting for this Contract.
IMPORTANT NOTICE: CONSORTIUM BIDDERS

Consortia Bids
If the potential supplier is bidding on behalf of a group, for example, a consortium, or intends to use sub-contractors, there are different actions required for completion of Part 3 of the standard Selection Questionnaire compared to Part 1 and Part 2.  
The consortium lead should complete all of the questions on behalf of the consortium and/or any sub-contractors. The consortium lead should make it clear who the lead member of the group is, and who will be contractually responsible for delivery of the contract.
All members of the group are required to provide the information required in Part 3 of the standard Selection Questionnaire or procurement documents, as part of a single composite response (unless the question specifically directs otherwise). We may require members of the group to assume a specific legal form if awarded the contract, if considered necessary for the satisfactory performance of the contract. Where the group is proposing to create a separate legal entity, such as a Special Purpose Vehicle (SPV) or consortium, they should provide details of the actual or proposed percentage shareholding of the constituent members within the new legal entity. They should also provide the name for the new entity and details of its legal and operational structure. An SPV is a legal entity that is formed to perform a specific contract. 
Consortium arrangements may be subject to future changes and any updates to the bidding model should be provided to the contracting authority so that a further assessment can be carried out (by applying the selection criteria to the new information provided). The contracting authority reserves the right to deselect the Supplier prior to any award of contract, based on an assessment of the updated information.
[bookmark: _Toc350772935]
INSTRUCTIONS

[bookmark: _Toc350772936][bookmark: _NN97]BACKGROUND

Further details of the Council’s requirements under the Contract and other relevant information are provided in the Service Specification. 

If you have any questions or require any clarifications, please contact the Procuring Officer via The Chest www.the-chest.org.uk by the deadline in the timetable.

Other than the person identified above, no Council employee or member of the Council has the authority to give any information or make any representation (express or implied) in relation to this RFQ or any other matter relating to the Contract.

The Council reserves the right to issue supplementary documentation at any time during the quotation process to clarify any issue or amend any aspect of the RFQ.  All such further documentation which may be issued shall be deemed to form part of the RFQ and shall supplement and/or supersede any part of the RFQ to the extent indicated.

Under the Contract the Council will require compliance with its policies. Bidders are advised to satisfy themselves that they understand all of the requirements of the Contract before submitting their quote.

The Council will not be held responsible for organisations who do not keep their Chest contact details up to date.

Organisations not currently operating in the UK should, when answering each of the questions substitute where relevant the appropriate legislation/codes of practice, equivalent accreditations, appropriate professional, registrar of companies, commercial or other register applicable within  their domestic jurisdiction.

[bookmark: _Toc350772937]QUOTATION SUBMISSION REQUIREMENTS

Please ensure you leave sufficient time to upload your RFQ prior to the closing date/time. The council cannot be held responsible for technical/ICT issues in leaving the uploading of your submissions too late.

Only one quotation is permitted from each bidder. In the event that more than one is submitted by a Bidder, the one with the latest time of submission will be evaluated and the other(s) disregarded.

The Quote (including price) should remain valid for a minimum period of 90 days.

The Quote must not be qualified in any way.

Quotes submitted by post or fax will not be accepted.  No submission received after this closing date and time will be considered other than where there are exceptional Circumstances, which may be considered by Legal Services. Please note that submissions, which are partly through being uploaded at the closing time, will be considered to have not been received.

Any signatures must be made by a person who is authorised to commit the Quotation to the Contract.

Submissions must be made using the response document only; answers to questions must be in the box provided within the response document and Cross Referencing Answer to Answer is not permitted.

Please do not send any additional bidder literature, brochures, appendices, attachments if these have not been requested by the Authority.  Answers to accreditation / certification questions in the Response Document are self certify until award, unless the authority have specifically required additional literatures. 

The bidder should have the relevant levels of insurance in place at the time of bidding or agree to obtain prior to contract award.

Technical Support - Assistance
	If you experience any technical problems in using The Chest, please email or ProcontractSuppliers@proactis.com   telephone 0330 005 0352

Bidder help guides are available on The Chest from www.the-chest.org.uk

Social Value: Cheshire East Council is committed to the Public Services (Social Value) Act 2012 (PSSVA 2012); ensuring that social, economic and environmental issues are considered at all stages of our commissioning and procuring process, and as part of the whole life cost of a contract.

Cheshire East Social Value policy sits within the overarching Cheshire East Corporate Plan. The Corporate Plan consists of six outcomes that demonstrate how Cheshire East Council will put the residents of Cheshire East first in the way that services are provided. Outcome numbers 1-5 focus on the activities directly affecting residents and local businesses. Outcome number 6 focuses on maximising value for money in the way the Council operates.  

Outcome 1 – Our local communities are strong and supportive	
Outcome 2 – Cheshire East has a strong and resilient economy
Outcome 3 – People have the life skills and education they need to thrive
Outcome 4 – Cheshire East is a green and sustainable place
Outcome 5 – People live well and for longer
Outcome 6 – A responsible, effective and efficient organisation 

The Cheshire East Council Social Value Policy can be found at the following link
http://www.cheshireeast.gov.uk/business/procurement/procurement_strategy.aspx

 Additional information on the PSSVA (2012) can be found at 
 https://www.gov.uk/government/publications/social-value-act-information-and-resources/social-value-act-information-and-resources

If Social Value forms part of the award criteria, it will be given a weighting and scored as per the evaluation matrix.


[bookmark: _NN99]CONTRACT DOCUMENTS

Any resulting Contract will be on the Contractual Terms and Conditions (as attached at Appendix 2). The Contract will be subject to English law and the exclusive jurisdiction of the English Courts. 

Please note that no work must be commenced by the successful bidder and no payment can be made until the contractual terms and conditions are signed by both parties.

The Council reserves the right, as within Cheshire East Council’s Contract Procedure Rules, to employ a Best and Final Offer stage (BAFO). Where that BAFO changes an element of evaluation criteria for the Core Requirement, then that element of the bidders quote will be re-scored. This process will be managed through The Chest.

[bookmark: _Toc350772939]CLARIFICATIONS

1. 
2. 
3. 
4. 
4.1. Pre-Submission Clarifications
· All clarifications raised by bidders prior to the submission deadline (as indicated in the timetable) in regard to this RFQ must be submitted via the e-tendering portal – “The Chest”: www.the-chest.org.uk by the date shown on the “Indicative Timetable”. 
· The Council shall endeavour to respond to queries within two working days. If the Council considers any question or request for clarification to be of material significance, both the query and the response will be circulated in a suitably anonymous form to all bidders. 
· Any clarifications in respect of the Conditions of Contract or any specific industry related issues must be raised as a clarification during the pre- submission clarification stage as the terms and conditions will NOT be open to negotiation post award.  

4.2. Post-Submission Clarifications

· The Council reserves the right, after submissions have been opened, to clarify with any bidder, any aspect of the submission and to retain all and any of the information supplied to it by the bidder(s). It is imperative that all bidders are immediately available during the evaluation period of this submission. 

· The Council may decide to interview Bidders or hold clarification meetings to assist its RFQ process, and Bidders will be notified in due course. 

5. [bookmark: _Toc350772940]SQ & RFQ: EVALUATION CRITERIA

The evaluation will be based upon two stages within a single RFQ Response Document and will have two key areas consisting of:

· A Mandatory ‘Standard Selection Questionnaire’ (SQ); and
· An RFQ ‘Award’ section, made up of:
· Financial Evaluation 

Only those offers that meet the qualifying criteria in the ‘SQ’, will then
be scored against the RFQ ‘Award’ criteria. Those deemed not to meet
the qualifying criteria within the SQ will not be considered further.

The Council does not undertake to accept the lowest priced or any quotation and reserves the right to accept the whole or any part of any quotation submitted. 

Completed RFQ Response Documents will be evaluated against the award criteria set out in Table 1 and Table 2 below.

5.1 	SQ Evaluation Matrix 

The mandatory SQ set within the new Public Contract Regulations 2015, will be based upon the following criteria in Table 1, any quote failing any of the below mandatory criteria, giving rise to concerns which cannot be satisfied, will not be evaluated further.
Table 1
	Schedule / Section
	Assessment
	“Fail” on

	Schedule 1
Form of Tender and  Certificate of Non-Collusion & Non-Canvassing
	This question is based on pass and fail.  To accept formally by form or tender and confirm non collusion and canvassing.
	No Acceptance /Signature of Schedule 1

	Schedule 2
Standard Selection Questionnaire (SQ)

	Part 1 – Section 1
Potential Supplier Information

	
These sections are to be scored on a pass/fail basis.

If an Organisation does not provide correct details to the Council, The Council reserves the right to disqualify the Organisation from the process at this point in the evaluation.
	
Incomplete Response

	Part 2 – Section 2
Exclusion Grounds
	These sections are to be scored on a pass/fail basis.

If an Organisation cannot confirm any of the statements, The Council reserves the right to disqualify the Organisation from the process at this point in the evaluation.
	Unlawful Actions

	Part 2 - Section 3.
Grounds for Discretionary Exclusion 
	
	Unlawful Actions

	Part 3 - Section 4.
Economic & Financial Standing 
Wider Group
Modern Slavery Act
	This section is to be scored on a pass/fail basis.

If an Organisation cannot confirm any of the statements, The Council reserves the right to disqualify the Organisation from the process at this point in the evaluation.
	Unlawful Actions

	Part 3 - Section 5. 
Additional SQ modules 
8.1) Insurance


	This section is to be scored on a pass/fail basis.

Suppliers will fail if they are unwilling to obtain the Councils mandatory insurance levels prior to contracting.
	Unacceptable Response

	Schedule 6.
Declaration
	This is based on pass and fail. To accept completion of document formally.
	No Acceptance /Signature of Schedule 6





6. PROJECT BRIEF/REQUIREMENTS 

[bookmark: _Toc350772941]6.1       INTRODUCTION

Role and Responsibilities
Cheshire East Council are the lead authority for this procurement, which is a joint requirement for both Cheshire East Council and Cheshire West and Chester. The contract will be formed between Cheshire East Council and the contractor.  Cheshire West and Chester will be a beneficiary under the contract.
The ICT Shared Service will manage the contract. 

The underlying technical architecture for CEC and CWaC is shared, there is no segmentation of the network.

The ICT Shared Service currently supports and operates a mixed ICT estate predominately comprising of Wintel servers running Microsoft Windows Server OS. Some non-Windows equipment (i.e. Unix) does exist but it is of a relatively small scale.  In addition there is also two new hyper-converged environments recently purchased.
[bookmark: _Toc350772942]
[bookmark: _Toc350772943]6.2	REQUIREMENTS/SPECIFICATION

2. 
See Appendix 1.

7. SUBMISSION EVALUATION 

7.1 RFQ ‘Standard Selection Questionnaire’ (SQ) SCORING

Questions will be scored on an information only or pass/fail basis.


	NOTE TO ORGANISATION: For the SQ Technical Capability Questions, please see Schedule 2 Section 4 and 5 of the RFQ Response Document.  



7.2 RFQ ‘Qualitative Evaluation Questions’ Award Criteria 

Response to Request for Quotation (RFQ) will be evaluated to determine the Most Economically Advantageous Tender (MEAT) taking into consideration the following award criteria:

· The Council does not undertake to accept the lowest price or any Tender and reserves the right to accept the whole or any part of any Tender submitted.
· Where the pricing of a Quotation is abnormally low The Council reserves the right to reject the Tender in accordance with the requirements for further investigation under The Public Contracts Regulations 2015.   http://www.legislation.gov.uk/uksi/2015/102/contents/made
· Each RFQ Response will be checked initially for compliance with all requirements of the RFQ.
· Tenders will be evaluated against the award criteria set out below in Table 2 and further detailed in 7.3.
· ‘Scored’ Qualitative Evaluation Questions will be scored between 0 and 10 according to the pre-agreed scoring grid.

7.3 RFQ  Evaluation Summary Table

Table 2 
	Schedule / Section
	Assessment

	Full Response Document:  
Initial Compliance Checks
	

	Compliance with Form of tender and Certificate of Non-Collusion & Non-Canvassing (Schedule 1)
	Pass / Fail

	Compliance with SQ & RFQ process and of completeness of Information (Schedule 1-6)
	Pass / Fail

	Mandatory

	Schedule 2 Standard Selection Questionnaire ( SQ )
Part 1Potential Supplier Information
Part 2 Exclusion Grounds
Part 3 Selection Questions
	Pass / Fail

	Award

	Schedule 3 Pricing Schedule
	100%

	Schedule 4 Compliance with Specification
	Pass / Fail

	Schedule 5 RFQ Declaration
	Pass / Fail



RFQ Qualitative Evaluation Questions: Information required

	NOTE TO ORGANISATION: For the RFQ Qualitative Evaluation Questions and a summary of information suppliers are to provide within each response. please see Schedule 4 of the RFQ Response Document.



1. 
2. 
3. 
3.1. 

1. 
2. 
3. 
3.3 
7.3.1 Financial Evaluation – 100% Weighting

[bookmark: _Toc350772952]The price is converted into a score as a percentage. The lowest, but feasible, price is awarded 100%, with all other prices awarded as a percentage of the lowest price in accordance with the below.
Please note that the evaluated price should be the whole life cost of the contract (excluding VAT), which must include ALL charges in respect of the terms of the contract.  Failure to quote for all aspects of the specification will result in a score of zero for this section. If no separate charge is made for any of the above please indicate the charge is 0 rather than leaving the box blank.

[bookmark: _Toc350772953]The sum of all of these derived percentages allows ranking of applicants.

[bookmark: _Toc350772954]EXAMPLE

Pricing Element = 100% weighting:
Bidder A = £1000.00
Bidder B = £2000.00
Bidder C = £3000.00
Lowest Price/Submitted Price x Price Criteria Weighting:
Therefore – Bidder A = £1000.00/£1000.00 x 0 = 100%
	                 Bidder B = £1000.00/£2000.00 x 100 = 50%
  		        Bidder C = £1000.00/£3000.00 x 100 = 33.3%


8. NATIONAL FRAUD INITIATIVE

8.1. The Bidder should be aware that the Council may take part in bi-annual National Fraud Initiative (NFI) exercises undertaken by the Audit Commission, or equivalent body.  This requires that the Council provides details of transactional activity for a period of time, namely invoice details, plus bidder master-file data e.g. bidder name, vat / bidder registration details, bank account details.  Data matching exercises are then undertaken by the Audit Commission, or equivalent body, to assist in the prevention and detection of fraud.

9. WHISTLEBLOWING POLICY

9.1. The Supplier shall comply with Cheshire East Council’s Whistle Blowing Policy which shall ensure that employees of the Supplier are able to bring to the attention of the Council malpractice, fraud and breach of Laws on the part of the Supplier or any sub-contractor without fear of disciplinary and other retribution or discriminatory action.

9.2. Tenderers and their employees may wish to acquaint themselves with the implications of the Policy for them.  Tenderers’ employees may wish, for example, to report any breaches in the way in which the contract is being performed or any unacceptable behaviour by either a fellow employee or a Council employee.

9.3. For further information and guidance along with details as to how to make such a disclosure, please refer to the Whistleblowing Policy (PDF, 85KB) or email whistleblowing@cheshireeast.gov.uk.

10. CONFLICTS, PAST PERFORMANCE & ‘SELF CLEANING’

10.1. Conflicts of interest
In accordance with RFQ Response Document, SQ question 3.1 and regulation 57(8e), the authority may exclude the Supplier if there is a conflict of interest which cannot be effectively remedied. The concept of a conflict of interest includes any situation where relevant staff members have, directly or indirectly, a financial, economic or other personal interest which might be perceived to compromise their impartiality and independence in the context of the procurement procedure.
Where there is any indication that a conflict of interest exists or may arise then it is the responsibility of the Supplier to inform the authority, detailing the conflict in the fields above; provided that it has been carried out in a transparent manner, routine pre-market engagement carried out by the Authority should not represent a conflict of interest for the Supplier.

10.2. Taking Account of Bidders’ Past Performance
In accordance with RFQ Response Document SQ question 3.1 and regulation 57(8g), the authority may assess the past performance of a Supplier (through a Certificate of Performance provided by a Customer or other means of evidence). The authority may take into account any failure to discharge obligations under the previous principal relevant contracts of the Supplier completing the SQ. The Authority may also assess whether specified minimum standards for reliability for such contracts are met.

In addition, the authority may re-assess reliability based on past performance at key stages in the procurement process (i.e. supplier selection, tender evaluation, contract award stage etc.). Suppliers may also be asked to update the evidence they provide in the SQ Schedule to reflect more recent performance on new or existing contracts (or to confirm that nothing has changed).

10.3. ‘Self-cleaning’
Any Supplier that answers ‘YES’ to questions 2.1 and 3.1 should provide sufficient evidence  using the fields above, that provides a summary of the circumstances and any remedial action that has taken place subsequently and effectively “self cleans” the situation referred to in that question. The supplier has to demonstrate it has taken such remedial action, to the satisfaction of the authority in each case. 

If such evidence is considered by the authority (whose decision will be final) as sufficient, the economic operator concerned shall be allowed to continue in the procurement process.  In order for the evidence referred to above to be sufficient, the Supplier shall, as a minimum, prove that it has;

· paid or undertaken to pay compensation in respect of any damage caused by the criminal offence or misconduct;
· clarified the facts and circumstances in a comprehensive manner by actively collaborating with the investigating authorities; and
· taken concrete technical, organisational and personnel measures that are appropriate to prevent further criminal offences or misconduct.

The measures taken by the Supplier shall be evaluated taking into account the gravity and particular circumstances of the criminal offence or misconduct. Where the measures are considered by the Authority to be insufficient, the Supplier shall be given a statement of the reasons for that decision.
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EMC PREMIUM SUPPORT

The following chart lists the service features of Premium Support provided under EMC'’s

warranty and/or maintenance terms.

Premium Support is available as to:

1. EMC® Equipment which is identified on the EMC Product Warranty and

Maintenance Table as:

e including Premium Support during the applicable warranty period; or

e eligible for upgrade to Premium Support during the applicable warranty period; or

e eligible for Premium Support during a subsequent maintenance period

2. EMC Software which is identified on the EMC Product Warranty and Maintenance
Table as eligible for Premium Support during a maintenance period

SERVICE FEATURE

DESCRIPTION

PREMIUM SUPPORT—COVERAGE
DETAILS

GLOBAL TECHNICAL SUPPORT

Customer may contact EMC by telephone
or web interface on a 24x7 basis to report
an Equipment or Software problem and
provide input for initial assessment of
Severity Level".

EMC provides (i) a response by remote
means based on the Severity Level of the
problem; or, (i) when deemed necessary
by EMC, Onsite Response as described
below.

Included.

Initial response objective, based upon
Severity Level, within the following time
period after receipt of Customer contact:
Severity Level 1: 30 minutes; on a 24x7
basis

Severity Level 2: 2 hours; on a 24x7 basis
Severity Level 3: 3 local business hours
Severity Level 4: 8 local business hours

ONSITE RESPONSE

EMC sends authorized personnel to
installation site to work on the problem
after EMC has isolated the problem and
deemed Onsite Response necessary.

Included for Equipment only.

Initial Onsite Response objective is based
on Severity Level, within the following
time period after EMC deems Onsite
Support is necessary.

Severity Level 1: 4 hours on a 24x7 basis
Severity Level 2: Within 12 hours on a
24x7 basis

Severity Level 3: Next business day, local
business hours

Severity Level 4: Next business day, local
business hours

Onsite Response does not apply to
Software, but may be separately
purchased.

HANDOUT



http://www.emc.com/collateral/warranty-maintenance/h4276-emc-prod-warranty-maint-table.pdf

http://www.emc.com/collateral/warranty-maintenance/h4276-emc-prod-warranty-maint-table.pdf

http://www.emc.com/collateral/warranty-maintenance/h4276-emc-prod-warranty-maint-table.pdf
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REPLACEMENT PARTS DELIVERY

EMC provides replacement parts when
deemed necessary by EMC.

Included.

Replacement part delivery objective is
based upon Severity Level, within the
following time period after EMC deems a
replacement part is necessary:

Severity Level 1: 4 hours on a 24x7 basis
Severity Level 2: Within 12 hours on a
24X7 basis

Severity Level 3: Next business day, local
business hours

Severity Level 4: Next business day, local
business hours

Local country shipment cut-off times may
impact the same day/next local business

day delivery of replacement parts and the
related Onsite Response.

Installation of all replacement parts
performed by EMC as part of Onsite
Response, but Customer has option to
perform installation of Customer
Replaceable Units (CRUS).

See EMC Product Warranty and
Maintenance Table for listing of parts
designated as CRUs for specific
Equipment.

If EMC installs the replacement part,
EMC will arrange for its return to an EMC
facility. If Customer installs the CRU,
Customer is responsible for returning the
replaced CRU to a facility designated by
EMC.

RIGHTS TO NEW RELEASES OF
SOFTWARE

EMC provides the rights to new Software
Releases as made generally available by
EMC.

Included.

INSTALLATION OF SOFTWARE
RELEASES

EMC will perform the installation of new
Software Releases.

Included for Software which EMC
determines is Equipment operating
environment Software and only when the
associated Equipment into which the
operating environment Software is being
installed is covered by an EMC warranty
or then current EMC maintenance
contract.

Customer will perform the installation of
new Software Releases of Software (that
is, Software not classified as Equipment
operating environment Software), unless
otherwise deemed necessary by EMC.

24X7 REMOTE MONITORING AND
REPAIR

Certain EMC products will automatically
and independently contact EMC to
provide input to assist EMC in problem
determination.

EMC will remotely access products if
necessary for additional diagnostics and
to provide remote support.

Included for products that have remote
monitoring tools and technology available
from EMC.

Once EMC is notified of a problem, the
same response objectives for Global
Technical Support and Onsite Response
will apply as previously described.




http://www.emc.com/collateral/warranty-maintenance/h4276-emc-prod-warranty-maint-table.pdf
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Customers who have properly registered Included.
have access on a 24x7 basis to EMC’s

web-based knowledge and self-help

customer support tools via the EMC

Online Support site.

24X7 ACCESS TO ONLINE SUPPORT
TOOLS

RENEWAL OF MAINTENANCE CONTRACT

The following chart lists the additional service features included as part of a purchase of
a renewal of an EMC Premium Support Option maintenance contract on or after May
31, 2018 for the eligible EMC Equipment identified on the EMC Product Warranty and
Maintenance Table, subject to the Customer activating and maintaining the currently
supported version(s) of EMC Secure Remote Support (‘ESRS”) software during the
applicable renewal term. ESRS enablement is a prerequisite for these additional

renewal service features.

SERVICE FEATURE

DESCRIPTION

PREMIUM SUPPORT—COVERAGE
DETAILS

ENVIRONMENTAL ASSESSMENT

e Verification of solid state drive
(“SSD”) wear levels**

e Validation of remote connectivity
activation

e  Check for failed components in
eligible Equipment.

e Verification of operating environment
Software against target code
recommendations

e Validation of disk drive and
component firmware levels

e Identification of field change orders,
EMC technical advisories, and EMC
security alerts that may impact the
affected EMC Equipment

e Summary of open service request

Included.

Customer is eligible to request one (1)
Environmental Assessment analysis per
each twelve (12) month period during the
applicable renewal term of a current
Premium Support Option maintenance
contract.

PROACTIVE SOLID STATE DRIVE
REPLACEMENT

If the Endurance Level (as defined below)
for any solid state drive reaches five
percent (5%) or less (as determined by
EMC) during a then current maintenance
renewal term of a Premium Support
Option maintenance contract, the
Customer is eligible to receive a
replacement solid state drive. Endurance
Level means the average percentage of
life span remaining on the eligible SSD.

Included.

Response objective is based on the
Replacement Parts Delivery and Onsite
Response service features detailed
above.

“Severity Levels:

e Severity 1—Critical: a severe problem preventing customer or workgroup from

performing critical business functions.

e Severity 2—High: the customer or workgroup able to perform job function, but
performance of job function degraded or severely limited.

e Severity 3—Medium: the customer or workgroup performance of job function is

largely unaffected.

e Severity 4—Request: minimal system impact; includes feature requests and other

non-critical questions.

** Available for solid state drives in eligible Equipment that persistently store Customer
data, including metadata, as determined by EMC.



http://www.emc.com/collateral/warranty-maintenance/h4276-emc-prod-warranty-maint-table.pdf
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CONTACT US

To learn more, contact your local
representative or authorized reseller.

The warranty periods and support options (“EMC Support Information”) on this website
apply (i) only between EMC and those organizations that procure the applicable
products and/or maintenance under a contract directly with EMC (the “EMC Customer”);
and (i) only to those products or support options ordered by the EMC Customer at the
time that the EMC Support Information is current. EMC may change the EMC Support
Information at any time. The EMC Customer will be notified of any change in the EMC
Support Information in the manner stated in the then current product ordering and/or
maintenance related agreement between EMC and the EMC Customer, but any such
change shall not apply to products or support options ordered by the EMC Customer
prior to the date of such change.

EMC will have no obligation to provide Support Services with respect to Equipment that
is outside the EMC Service Area. “EMC Service Area” means a location that is within (i)
one hundred (100) drivable miles of an EMC service location; and (ii) the same country
as the EMC service location, unless otherwise defined in your governing agreement
with EMC, in which case the definition in the governing agreement prevails.

Products or services obtained from any EMC reseller are governed solely by the
agreement between the purchaser and the reseller. That agreement may provide terms
that are the same as the EMC Support Information on this website. The reseller may
make arrangements with EMC to perform warranty and/or maintenance services for the
purchaser on behalf of the reseller. Please contact the reseller or the local EMC sales
representative for additional information on EMC’s performance of warranty and
maintenance services on Products obtained from a reseller.

DEALEMC

Copyright © 2008-2017 Dell Inc. or its subsidiaries. All Rights Reserved. Dell, EMC, and other trademarks are trademarks of Dell Inc. or its
subsidiaries. Other trademarks may be the property of their respective owners. Published in the USA.. H4273.10

EMC Corporation believes the information in this document is accurate as of its publication date. The information is subject to change

without notice.
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Appendix A - Specification 



		Heading

		Contract For the Support and Maintenance of VNX5300 & VNX5400 Array  


PERIOD: 12 months 1st February 2019 to 31st January 2020 with 1 x 12 month option to extend to 31st January 2021



		Title Page

		Support and maintenance of VNX5300 & VNX5300 Array based at Kelly House, Data Centre, Chester.  



		Introduction

		The Councils


Following a review of local government structures conducted in 2007, it was proposed and accepted by Parliament that Cheshire’s two tiers of County Council and six District Councils should be replaced by two single tier unitary authorities. As a consequence, Cheshire West and Chester Council (CWaC) and Cheshire East Council (CEC) were established on the 1st April 2009 as part of these structural changes to local government in England. 


In June 2009, the two unitary authorities signed an agreement to pave the way for the sharing of a number of service delivery functions. Included in these shared services are Information & Communications Technology (ICT), Human Resources and Finance. Each Shared Service is assigned a ‘host’ authority, the ICT Service Delivery host authority is Cheshire East Council as from 1st April 2016. 

Role and Responsibilities


Cheshire East Council is the lead authority for this procurement, which is a joint requirement for both Cheshire East and Cheshire West and Chester Borough Council. 


The contract will be formed between Cheshire East Council and the contractor.  Cheshire West and Chester Borough Council will be a beneficiary under the contract.


Cheshire East ICT Service Delivery will manage the contract on behalf of both Councils.





		Scope

		Start Date is 1st February 2019 for a support period of 1 Year ending 31st January 2020 with 1 x 12 month option to extend. 



		Quality Requirements

		Support and Maintenance for the following hardware is required for 1 year with the option to extend by 1 x 12 month period. VNX5300 serial number: CKM00134601420 


VNX5400 serial number: CKM00144700045

Both Arrays are currently out of support. 






		Whole of life support

		 

[image: image1.emf]DELL EMC Premium  Support.pdf






		Security

		None – Support and Maintenance only



		Training

		Not Required  



		Implementation Timetable

		Support will need to start at 00.00 1st February 2019 and end at 23.59pm 31st January 2020, unless extended by 12 months and will then end at 23.59pm 21st January 2021
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DZALEMC

EMC PREMIUM SUPPORT

The following chart lists the service features of Premium Support provided under EMC'’s

warranty and/or maintenance terms.

Premium Support is available as to:

1. EMC® Equipment which is identified on the EMC Product Warranty and

Maintenance Table as:

e including Premium Support during the applicable warranty period; or

e eligible for upgrade to Premium Support during the applicable warranty period; or

e eligible for Premium Support during a subsequent maintenance period

2. EMC Software which is identified on the EMC Product Warranty and Maintenance
Table as eligible for Premium Support during a maintenance period

SERVICE FEATURE

DESCRIPTION

PREMIUM SUPPORT—COVERAGE
DETAILS

GLOBAL TECHNICAL SUPPORT

Customer may contact EMC by telephone
or web interface on a 24x7 basis to report
an Equipment or Software problem and
provide input for initial assessment of
Severity Level".

EMC provides (i) a response by remote
means based on the Severity Level of the
problem; or, (i) when deemed necessary
by EMC, Onsite Response as described
below.

Included.

Initial response objective, based upon
Severity Level, within the following time
period after receipt of Customer contact:
Severity Level 1: 30 minutes; on a 24x7
basis

Severity Level 2: 2 hours; on a 24x7 basis
Severity Level 3: 3 local business hours
Severity Level 4: 8 local business hours

ONSITE RESPONSE

EMC sends authorized personnel to
installation site to work on the problem
after EMC has isolated the problem and
deemed Onsite Response necessary.

Included for Equipment only.

Initial Onsite Response objective is based
on Severity Level, within the following
time period after EMC deems Onsite
Support is necessary.

Severity Level 1: 4 hours on a 24x7 basis
Severity Level 2: Within 12 hours on a
24x7 basis

Severity Level 3: Next business day, local
business hours

Severity Level 4: Next business day, local
business hours

Onsite Response does not apply to
Software, but may be separately
purchased.

HANDOUT
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REPLACEMENT PARTS DELIVERY

EMC provides replacement parts when
deemed necessary by EMC.

Included.

Replacement part delivery objective is
based upon Severity Level, within the
following time period after EMC deems a
replacement part is necessary:

Severity Level 1: 4 hours on a 24x7 basis
Severity Level 2: Within 12 hours on a
24X7 basis

Severity Level 3: Next business day, local
business hours

Severity Level 4: Next business day, local
business hours

Local country shipment cut-off times may
impact the same day/next local business

day delivery of replacement parts and the
related Onsite Response.

Installation of all replacement parts
performed by EMC as part of Onsite
Response, but Customer has option to
perform installation of Customer
Replaceable Units (CRUS).

See EMC Product Warranty and
Maintenance Table for listing of parts
designated as CRUs for specific
Equipment.

If EMC installs the replacement part,
EMC will arrange for its return to an EMC
facility. If Customer installs the CRU,
Customer is responsible for returning the
replaced CRU to a facility designated by
EMC.

RIGHTS TO NEW RELEASES OF
SOFTWARE

EMC provides the rights to new Software
Releases as made generally available by
EMC.

Included.

INSTALLATION OF SOFTWARE
RELEASES

EMC will perform the installation of new
Software Releases.

Included for Software which EMC
determines is Equipment operating
environment Software and only when the
associated Equipment into which the
operating environment Software is being
installed is covered by an EMC warranty
or then current EMC maintenance
contract.

Customer will perform the installation of
new Software Releases of Software (that
is, Software not classified as Equipment
operating environment Software), unless
otherwise deemed necessary by EMC.

24X7 REMOTE MONITORING AND
REPAIR

Certain EMC products will automatically
and independently contact EMC to
provide input to assist EMC in problem
determination.

EMC will remotely access products if
necessary for additional diagnostics and
to provide remote support.

Included for products that have remote
monitoring tools and technology available
from EMC.

Once EMC is notified of a problem, the
same response objectives for Global
Technical Support and Onsite Response
will apply as previously described.
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Customers who have properly registered Included.
have access on a 24x7 basis to EMC’s

web-based knowledge and self-help

customer support tools via the EMC

Online Support site.

24X7 ACCESS TO ONLINE SUPPORT
TOOLS

RENEWAL OF MAINTENANCE CONTRACT

The following chart lists the additional service features included as part of a purchase of
a renewal of an EMC Premium Support Option maintenance contract on or after May
31, 2018 for the eligible EMC Equipment identified on the EMC Product Warranty and
Maintenance Table, subject to the Customer activating and maintaining the currently
supported version(s) of EMC Secure Remote Support (‘ESRS”) software during the
applicable renewal term. ESRS enablement is a prerequisite for these additional

renewal service features.

SERVICE FEATURE

DESCRIPTION

PREMIUM SUPPORT—COVERAGE
DETAILS

ENVIRONMENTAL ASSESSMENT

e Verification of solid state drive
(“SSD”) wear levels**

e Validation of remote connectivity
activation

e  Check for failed components in
eligible Equipment.

e Verification of operating environment
Software against target code
recommendations

e Validation of disk drive and
component firmware levels

e Identification of field change orders,
EMC technical advisories, and EMC
security alerts that may impact the
affected EMC Equipment

e Summary of open service request

Included.

Customer is eligible to request one (1)
Environmental Assessment analysis per
each twelve (12) month period during the
applicable renewal term of a current
Premium Support Option maintenance
contract.

PROACTIVE SOLID STATE DRIVE
REPLACEMENT

If the Endurance Level (as defined below)
for any solid state drive reaches five
percent (5%) or less (as determined by
EMC) during a then current maintenance
renewal term of a Premium Support
Option maintenance contract, the
Customer is eligible to receive a
replacement solid state drive. Endurance
Level means the average percentage of
life span remaining on the eligible SSD.

Included.

Response objective is based on the
Replacement Parts Delivery and Onsite
Response service features detailed
above.

“Severity Levels:

e Severity 1—Critical: a severe problem preventing customer or workgroup from

performing critical business functions.

e Severity 2—High: the customer or workgroup able to perform job function, but
performance of job function degraded or severely limited.

e Severity 3—Medium: the customer or workgroup performance of job function is

largely unaffected.

e Severity 4—Request: minimal system impact; includes feature requests and other

non-critical questions.

** Available for solid state drives in eligible Equipment that persistently store Customer
data, including metadata, as determined by EMC.
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CONTACT US

To learn more, contact your local
representative or authorized reseller.

The warranty periods and support options (“EMC Support Information”) on this website
apply (i) only between EMC and those organizations that procure the applicable
products and/or maintenance under a contract directly with EMC (the “EMC Customer”);
and (i) only to those products or support options ordered by the EMC Customer at the
time that the EMC Support Information is current. EMC may change the EMC Support
Information at any time. The EMC Customer will be notified of any change in the EMC
Support Information in the manner stated in the then current product ordering and/or
maintenance related agreement between EMC and the EMC Customer, but any such
change shall not apply to products or support options ordered by the EMC Customer
prior to the date of such change.

EMC will have no obligation to provide Support Services with respect to Equipment that
is outside the EMC Service Area. “EMC Service Area” means a location that is within (i)
one hundred (100) drivable miles of an EMC service location; and (ii) the same country
as the EMC service location, unless otherwise defined in your governing agreement
with EMC, in which case the definition in the governing agreement prevails.

Products or services obtained from any EMC reseller are governed solely by the
agreement between the purchaser and the reseller. That agreement may provide terms
that are the same as the EMC Support Information on this website. The reseller may
make arrangements with EMC to perform warranty and/or maintenance services for the
purchaser on behalf of the reseller. Please contact the reseller or the local EMC sales
representative for additional information on EMC’s performance of warranty and
maintenance services on Products obtained from a reseller.

DEALEMC

Copyright © 2008-2017 Dell Inc. or its subsidiaries. All Rights Reserved. Dell, EMC, and other trademarks are trademarks of Dell Inc. or its
subsidiaries. Other trademarks may be the property of their respective owners. Published in the USA.. H4273.10

EMC Corporation believes the information in this document is accurate as of its publication date. The information is subject to change
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		Cheshire East Borough Council

Westfields

C/O Municipal Buildings

Earle Street

CREWE

CW1 2BJ



For the benefit the Council [and its Affiliates] / [, Cheshire West and Chester Borough Council and their Affiliates] together the Council

		and

		[Supplier Name] (“Supplier”)

[Supplier Address]







		Start Date

		

		End Date

		

		Ref:

		



		Extension Permitted

		Yes / No

		Maximum Number of Extensions

		[n]

		Extension Period

		[n] months / years







		HARDWARE



		Hardware

		Delivery Date

		Quantity

		Charges

(Excl. VAT)



		Details of Hardware being supplied

		

		

		







		SERVICES



		Type of Service

		No of Days

		Daily Rate

(Excl. VAT)

		Total Service Charges

(Excl. VAT)



		Description of services to be provided e.g. installation, configuration, training

		

		

		







		HARDWARE SUPPORT AND MAINTENANCE



		Hardware

		Charges (Excl. VAT)



		

		Per Annum Support Charge 

		Total Support Charge

(Excl. VAT)



		Name of hardware being supported

		

		







		CHARGES & PAYMENT PROFILE



		

		Payment Profile

		Year 1 Charges

		Per Annum Charges for subsequent year(s)

		Total Charges (Excl. VAT)



		Hardware

Description of hardware being supplied

		On installation / acceptance at the Location

		

		N/A

		



		Support & Maintenance

Details of software / hardware  being supported

		Annually in advance on acceptance or first use in a live environment and each anniversary thereafter

		

		

		



		Services

Description of services to be provided

		Monthly in arrears from delivery of the Services 

		

		

		



		TERMS AND CONDITIONS BELOW

		Total Charges

		









		Signed for and on behalf of: 

CHESHIRE EAST BOROUGH COUNCIL

		

		Signed for and on behalf of:

[Insert Supplier name]



		Authorised Signatory:

		

		

		Authorised Signatory:

		



		Name:

		     

		

		Name:

		     



		Title:

		     

		

		Title:

		     



		Date:

		

		

		Date:
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[bookmark: _Ref452715745]Specification

1. Specification

[Insert Specification or document containing Specification]



2. Location

		Address

		Postcode



		[insert address / addresses of location(s) to where Equipment will be delivered]

		[insert location post code]







[bookmark: _Ref455569412]Services

 [Insert details of Services]





[bookmark: _Ref531274918]Hardware Support and Maintenance Services

[Insert Support and Maintenance Services]





[bookmark: a833125][bookmark: _Toc413142168][bookmark: main]

Interpretation

The definitions and rules of interpretation in this clause apply in this agreement.

		Acceptance Criteria

		the acceptance criteria agreed between the parties.



		Acceptance Tests

		the acceptance tests to be prepared by the Supplier to test that the Software and Services operate in accordance with the Specification.



		Affiliates

		any person, partnership, joint venture, corporation or other form of enterprise, domestic or foreign, including subsidiaries that directly or indirectly are controlled by, or are under common control with the relevant party and/or its parent company.



		Charges

		the charges payable to the Supplier, as specified above.



		Confidential Information

		information that is proprietary or confidential and is either clearly labelled as such or identified as Confidential Information.



		Council

		means a) Cheshire East Borough Council and its Affiliates and/or b) Cheshire East Borough Council and Cheshire West and Chester Council.



		Equipment

		the Hardware listed above and any applicable Software.



		FOIA

		the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such legislation.



		Good Industry Practice

		the exercise of the degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person or body engaged within the relevant industry or business sector;



		Intellectual Property Rights

		patents, utility models, rights to inventions, copyright and neighbouring and related rights, trade marks and service marks, business names and domain names, rights in get-up and trade dress, goodwill and the right to sue for passing off or unfair competition, rights in designs, database rights, rights to use, and protect the confidentiality of, confidential information (including know-how and trade secrets), and all other intellectual property rights, in each case whether registered or unregistered and including all applications and rights to apply for and be granted, renewals or extensions of, and rights to claim priority from, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist now or in the future in any part of the world.



		Law

		any law, subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, bye-law, enforceable right within the meaning of Section 2 of the European Communities Act 1972, regulation, order, regulatory policy, mandatory guidance or code of practice, judgment of a relevant court of law, or directives or requirements with which the Supplier is bound to comply.



		Maintenance and Support

		any repairs and upgrades that the Supplier may provide or perform with respect to the Hardware, as well as any other support or training services provided to the Council under this agreement, all as described in Schedule 2 



		Normal Business Hours

		7.00 am to 7.00 pm local UK time, each Business Day.



		Notice

		means the notice issued in accordance with the Public Contracts Regulations 2015 and/or the Councils Contract Procedure Rules as amended from time to time.



		Project Plan

		the plan agreed between the parties to be developed by the Supplier.



		Service Levels 

		the service levels set out in Schedule 3.



		Services

		Services and/or Support and Maintenance as set out above and in Schedule 2 and Schedule 3, and all other obligations of the Supplier. 



		Software

		Any and all computer programs and computer software (of whatever type and in whatever form or media) installed on or supplied with the Equipment at the time of its delivery and either necessary for its operation in the manner contemplated by the Council or otherwise referred to in this agreement.



		Specification

		the specifications for the Equipment and/and Services, as set out at Schedule 1 



		Sub-Contractor

		Means any supplier selected, appointed and managed by the Supplier.  The terms “Sub-Contract” and “Sub-Contractor” shall be similarly construed.



		Supplier Personnel

		means all employees, agents, consultants and contractors of the Supplier and/or any Sub-Contractor.



		Supplier's Project Manager

		the Supplier's project manager as notified to and agreed by the Council.



		Term

		the term of this agreement commencing on the Start Date and terminating on the End Date.



		Use

		In relation to Software, includes the right to use the Software on the Equipment and any back-up or standby equipment, to make such copies as are necessary to use the Software on each part of the Equipment and to make copies for back-up purposes as well as all other ancillary rights implied by law.



		Virus

		any thing or device (including any software, code, file or programme) which may:

prevent, impair or otherwise adversely affect the operation of any computer software, hardware or network, any telecommunications service, equipment or network or any other service or device;

prevent, impair or otherwise adversely affect access to or the operation of any programme or data, including the reliability of any programme or data (whether by rearranging, altering or erasing the programme or data in whole or part or otherwise); or 

adversely affect the user experience, including worms, trojan horses, viruses and other similar things or devices.



		Working Day

		a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.



		

		





Clause, Schedule and paragraph headings shall not affect the interpretation of this agreement.

A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).

A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.

Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.

Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.

A reference to writing or written includes faxes and email.

References to clauses and Schedules are to the clauses and Schedules of this agreement and references to paragraphs are to paragraphs of the relevant Schedule.

A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.

A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.

Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.

If there is an inconsistency between any of the provisions in the main body of this agreement and the Schedules, the provisions in the main body of this agreement shall prevail.

[bookmark: _Toc413142169][bookmark: a208142]Supplier's obligations 

[bookmark: a193416]The Supplier undertakes that it will perform all the Services with all reasonable skill and care, in a timely and efficient manner, using appropriately qualified and experienced staff. 

The Supplier shall provide to the Council the Hardware and Services in accordance with:

any agreed timetable and Project Plan; and

the relevant Service Levels at all times throughout the Term of this agreement.

The Supplier shall use all reasonable endeavours to liaise, co-operate and/or work with the Council.

The Supplier shall comply with all applicable laws and regulations with respect to its activities under this agreement.

This agreement shall not prevent the Supplier from entering into similar agreements with third parties or from independently developing, using, selling or licensing materials, products or services which are similar to those provided under this agreement.

[bookmark: a627305][bookmark: _Toc413142170]Council's obligations

The Council shall: 

provide the Supplier with: 

all necessary co-operation reasonably required in relation to this agreement; and

all necessary access to such premises, equipment and/or information as may reasonably be required by the Supplier;

in order to render the Services, including security access information; 

provide such personnel assistance, as may be reasonably requested by the Supplier from time to time. The Supplier shall use all reasonable endeavours to ensure continuity of its personnel assigned to this agreement;

[bookmark: a443131]appoint the Council's Project Manager, who shall have the authority to contractually bind the Council on all matters relating to this agreement;

comply with all applicable laws and regulations with respect to its activities under this agreement; and

carry out all other Council responsibilities set out in this agreement or in any of the Schedules in a timely and efficient manner.

[bookmark: _Toc413142171][bookmark: _Ref498502471][bookmark: a494767]Warranties and representations

[bookmark: _Ref406765090]The Supplier warrants and represents that:

it has full capacity and authority and all necessary consents (including, where its procedures so require, the consent of its parent company) to enter into and to perform this agreement and that this agreement is executed by a duly authorised representative of the Supplier;

this agreement shall be performed in compliance with all Laws as amended from time to time;

it shall perform its obligations hereunder (including the provision of the Services) by using appropriately experienced, qualified and trained personnel and sub-contractors;

it shall discharge its obligations hereunder (including the provision of the Services) with all due skill, care and diligence including in accordance with good industry practice and its own established internal procedures;

for the Term, all Supplier Personnel used to provide the Services will be vetted in accordance with Good Industry Practice, the Council’s policies as notified from time to time to the Supplier ;

it has taken and shall continue to take all steps, in accordance with good industry practice, to prevent the introduction, creation or propagation of any disruptive element (including any Virus) into the Equipment, Services, systems, data, Software or Confidential Information (held in electronic form) owned by or under the control of, or used by, the Council;

it shall take all measures to avoid any and all data loss and data corruption during the provision of the Services in accordance with good industry practice;

it shall take all measures to avoid the failure or reduced performance (in whole or in part) of the Services;

it owns, has obtained or shall obtain valid licences for all Intellectual Property Rights that are necessary for the performance of this agreement;

the Equipment will conform with the quality, description and other particulars of the Equipment stated in this Agreement; 

the Equipment will conform to all samples, drawings, descriptions and specifications provided to the Council by the Supplier; 

the Equipment will conform with all standards referred to on any part of the Equipment and in any product packaging and/or documentation in, with or in relation to which the Equipment is supplied;

the Equipment will be of satisfactory quality and fit for any intended uses expressly or impliedly made known to the Supplier, and will be free from all defects in materials, workmanship and installation for a period of 12 months from the date of delivery; 

the Equipment will comply with all performance and other specifications stated in this Agreement, and all applicable legislation for the time being in force;

all components and equipment supplied or used in the course of the provision of the Maintenance Services shall operate in accordance with the relevant Specification;

[bookmark: _Ref452714750]the Supplier has and will continue to have the full right and title to license the Council and hereby grants to the Council without further charge the irrevocable right and licence to Use the Software on the Equipment;

where the Software is licensed directly to the Council by the Supplier's licensor, the Supplier will procure for the Council rights in all respects no less favourable than those it would have granted had it granted the rights directly under the express licence at clause 4.1(p)

at the time of installation the Software will be free from viruses, worms, time locks or anything else that would impair performance of the Software as it might reasonably be expected to operate on the Equipment; and

it will provide to the Council high quality user manuals and training and other documentation for the Equipment and the Software without further charge in such form and quantities as the Council may reasonably stipulate at any time before 14 days after delivery. 

[bookmark: _Ref406765524]The Supplier acknowledges that any breach of the warranties in Clause 4.1 shall be remedied as a matter of urgency at no cost to the Council. Failure to remedy (if capable of remedy) such to comply with Clause 4.1 within five (5) Working Days of notification by the Council shall constitute a breach of this agreement entitling the Council to terminate in accordance with Clause 20.2(m).

The Council’s rights under this agreement are in addition to the statutory terms implied in favour of the Council by the Sale of Goods Act 1979 and any other statute.

The Council and the Supplier each warrants to the other that it has undertaken all requisite corporate and other action to approve the entering into and performance of this agreement.

[bookmark: a270097][bookmark: _Toc419901431][bookmark: _Toc432514990][bookmark: _Toc413142172]Quantities

Unless the Council has agreed otherwise in writing, the Supplier shall deliver the exact specified quantities of items comprised in the Equipment [in accordance with this Agreement]. [Without affecting its other rights and remedies, the Council reserves the right to reject incomplete deliveries and to return excess quantities at the Supplier's risk and expense.]

[bookmark: a137876][bookmark: _Toc419901432][bookmark: _Toc432514991]Inspection and testing of Equipment

The Supplier shall:

carefully test and inspect the Equipment before delivery to ensure that it complies with the requirements of this Agreement; and

if so requested by the Council, give the Council reasonable advance notice of such tests (which the Council shall be entitled to attend).

The Council reserves the right to call for certificates or test certificates for the Equipment at any stage of manufacture or assembly. Such certificates shall clearly state the Council's order numbers and any item or equipment numbers. If, as a result of any inspection or test, the Council finds that the Equipment or any items comprised within it do not comply with this Agreement, or are unlikely to comply with it on completion of manufacture, processing or performance, the Council may inform the Supplier, and the Supplier shall take such steps as are necessary to ensure compliance.

[bookmark: a943021][bookmark: _Toc419901433][bookmark: _Toc432514992]Delivery, installation and acceptance of Equipment

[bookmark: a551857]The Supplier shall deliver the Equipment in the Quantity on the Delivery Date specified in this Agreement or, if no such Delivery Date is specified, within 28 days of the date of this Agreement.  Time is of the essence as to the delivery of the Equipment under this agreement and if the Supplier does not comply with its obligations in the preceding sentence, the Council may:

cancel this agreement in whole or in part without incurring any liability to the Supplier; 

refuse to accept any subsequent delivery of items comprised in the Equipment which the Supplier attempts to make; 

purchase substitute items elsewhere; and 

hold the Supplier accountable for any loss and additional costs incurred.

The Equipment shall be properly packed and secured in such manner as to enable it to reach its destination in good condition. No charge shall be made for wrapping, packing, cartons, boxes, crating or containers unless specified in this Agreement, and the Council shall not be responsible for returning any such materials. 

[bookmark: a314594]The Equipment shall be delivered by the Supplier carriage free to the Location specified in this Agreement, or as otherwise specified by the Council by means of advice notes quoting the Council's order number. The Equipment shall be received at the Location, subject to the Council's inspection and approval. Any Equipment which the Council rejects as not conforming with this Agreement shall be returned at the Supplier's risk and expense. 

Unless the Council and the Supplier have, before or at the same time as this Agreement, agreed in writing (signed on behalf of the Council) additional conditions regarding preparation of or environmental requirements at the site at which the Equipment is to be installed, the Supplier acknowledges and agrees that the Equipment is suitable to be installed and used at the premises at which the Council intends to use it and that there are no additional conditions regarding site preparation or environmental requirements. 

[bookmark: a1036878]In relation to installation and acceptance tests:

[bookmark: a85328]except where clause 7.5(e) applies, the Supplier shall, without further charge to the Council, install the Equipment at the Location at which the Council intends to use it and subject the Equipment to its standard installation and acceptance tests; 

[bookmark: a286595]if the Equipment passes those tests, the Supplier will issue an acceptance certificate to that effect to the Council, but receipt by the Council of such an acceptance certificate will not constitute legal acceptance by the Council;

if the Equipment does not (on any attempt) pass those tests, the Supplier will (without affecting the Council's other rights and remedies) promptly and at its expense carry out all necessary remedial work and re-submit the Equipment to the tests as set out in clause 7.5(a) and clause 7.5(b);

[bookmark: a581627]If all the tests have not been successfully completed within 14 days after delivery, the Council shall have the same rights as it would have had if the Supplier had not performed its obligations under clause 7.1;

[bookmark: a652351]if the Council and the Supplier have, before or at the same time as this Agreement, agreed otherwise in writing (signed on behalf of the Council), then the Council (itself or through a third party) will be responsible for installing the Equipment and clause 7.5(a) to clause 7.5(d) shall not apply.

Notwithstanding clause 7.5, the Council shall not be deemed to have accepted the Equipment until it has had 14 days to inspect it after delivery. The Council may also reject the Equipment as though it had not been accepted for 12 months after any latent defect in the Equipment has become apparent.

[bookmark: a981755][bookmark: _Toc419901434][bookmark: _Toc432514993]Risk and property

The Equipment shall be at the risk of the Supplier until delivery to the Council at the place of delivery specified in this Agreement, or as otherwise specified by the Council in accordance with clause 7.3. The Supplier shall off-load the Equipment at its own risk as directed by the Council. 

Ownership of the Equipment shall pass to the Council on completion of delivery (including off-loading) in accordance with this Agreement, except that if the Equipment is paid for before delivery ownership shall pass to the Council once payment has been made. The passing of ownership in the Equipment is without prejudice to any right of rejection to which the Council may be entitled under this agreement or otherwise. 

Charges and payment 

The Council shall pay the amounts in accordance with the payment profile set out above.

All amounts and fees stated or referred to in this agreement are exclusive of value added tax, which shall be added to the Supplier's invoice(s) at the appropriate rate. 

The Supplier shall invoice the Council in accordance with the payment profile set out above.

[bookmark: _Toc413142173][bookmark: a202326]Change control 

The Council's Project Manager and the Supplier's Project Manager shall meet as agreed to discuss matters relating to this agreement. If either party wishes to change the scope of the Services (including Council requests for additional Services), it shall submit details of the requested change to the other in writing.

If the Council requests a change to the scope or execution of the Services, the Supplier shall, within a reasonable time, provide a written estimate to the Council of:

the likely time required to implement the change; 

any variations to the Charges arising from the change; 

the likely effect of the change on the Project Plan; and

any other impact of the change on the terms of this agreement.

If the Council wishes the Supplier to proceed with the change, the Supplier has no obligation to do so unless and until the parties including the Council’s ICT team have agreed in writing the necessary variations to the Charges and any other relevant terms of this agreement to take account of the change.

[bookmark: _Toc413142174][bookmark: a956654]Proprietary rights 

The Supplier represents, warrants and undertakes that it has all the rights in relation to the Services that are necessary to grant all the rights it purports to grant and perform all the obligations it agrees to perform under, and in accordance with, the terms of this agreement.

[bookmark: a561446][bookmark: _Toc413142175]Confidentiality

Each party may be given access to Confidential Information from the other party in order to perform its obligations under this agreement. A party's Confidential Information shall not include information that: 

is or becomes publicly known other than through any act or omission of the receiving party;

was in the other party's lawful possession before the disclosure;

is lawfully disclosed to the receiving party by a third party without restriction on disclosure;

is independently developed by the receiving party, which independent development can be shown by written evidence; or 

is required to be disclosed by law, by any court of competent jurisdiction or by any regulatory or administrative body.

Each party shall hold the other's Confidential Information in confidence and, unless required by law, not make the other's Confidential Information available to any third party, or use the other's Confidential Information for any purpose other than the implementation of this agreement. 

Each party shall take all reasonable steps to ensure that the other's Confidential Information to which it has access is not disclosed or distributed by its employees or agents in violation of the terms of this agreement. 

Neither party shall be responsible for any loss, destruction, alteration or disclosure of Confidential Information caused by any third party. 

No party shall make, or permit any person to make, any public announcement concerning this agreement without the prior written consent of the other parties (such consent not to be unreasonably withheld or delayed), except as required by law, any governmental or regulatory authority (including any relevant securities exchange), any court or other authority of competent jurisdiction.

This Clause 12 shall survive termination of this agreement, however arising.

[bookmark: _Ref411421283][bookmark: _Toc413142176][bookmark: a284922]Appointment of Sub-Contractors

The Supplier shall exercise due skill and care in the selection of any Sub-Contractors to ensure that the Supplier is able to:

manage any Sub-Contractors in accordance with Good Industry Practice;

comply with its obligations under this agreement in the delivery of the Goods and/or Services; and

assign, novate or otherwise transfer to the Council or any Replacement Supplier any of its rights and/or obligations under each Sub-Contract that relates exclusively to this agreement.

[bookmark: _Ref359425071]Prior to sub-contacting any of its obligations under this agreement, the Supplier shall provide the Council with:

the proposed Sub-Contractor’s name, registered office and company registration number;

the scope of any Goods and/or Services to be provided by the proposed Sub-Contractor; and

where the proposed Sub-Contractor is an Affiliate of the Supplier, evidence that demonstrates to the reasonable satisfaction of the Council that the proposed Sub-Contract has been agreed on arm’s-length terms.

[bookmark: _Ref359336661]If requested by the Council within ten (10) Working Days of receipt of the Supplier’s notice issued pursuant to Clause 13.2, the Supplier shall also provide:

a copy of the proposed Sub-Contract; and

any further information reasonably requested by the Council.

The Council may, within ten (10) Working Days of receipt of the Supplier’s notice issued pursuant to Clause 13.2 (or, if later, receipt of any further information requested pursuant to Clause 13.3), object to the appointment of the relevant Sub-Contractor they consider that:

the appointment of a proposed Sub-Contractor may prejudice the provision of the Goods and/or Services or may be contrary to the interests respectively of the Council under this agreement; 

the proposed Sub-Contractor is unreliable and/or has not provided reasonable goods and/or services to its other customers; and/or

the proposed Sub-Contractor employs unfit persons,

in which case, the Supplier shall not proceed with the proposed appointment.

If the Council has not notified the Supplier that it objects to the proposed Sub-Contractor’s appointment by the later of ten (10) Working Days of receipt of:

the Supplier’s notice issued pursuant to Clause 13.2; and

any further information requested by the Council pursuant to Clause 13.3;

the Supplier may proceed with the proposed appointment.

Where a Sub-Contractor is appointed pursuant to this Clause 13 the Supplier shall impose obligations on its Sub-Contractor in the same terms as those imposed on it pursuant to this agreement and shall procure that the Sub-Contractor complies with such terms.

[bookmark: _Toc413142177]Supply chain protection

The Supplier shall ensure that all Sub-Contracts contain a provision:

requiring the Supplier to pay any undisputed sums which are due from it to the Sub-Contractor within a specified period not exceeding thirty (30) days from the receipt of a valid invoice; and 

a right for the Council to publish the Supplier’s compliance with its obligation to pay undisputed invoices within the specified payment period.

[bookmark: _Ref359339111]The Supplier shall pay any undisputed sums which are due from it to a Sub-Contractor within thirty (30) days from the receipt of a valid invoice.

Notwithstanding any provision of Clauses 12 (Confidentiality) and 24 (Publicity) if the Supplier notifies the Council that the Supplier has failed to pay an undisputed Sub-Contractor’s invoice within thirty (30) days of receipt, or the Council otherwise discovers the same, the Council shall be entitled to publish the details of the late or non-payment (including on government websites and in the press).

[bookmark: _Toc413142178]Termination of Sub-Contracts

The Council may require the Supplier to terminate a Sub-Contract where:

the acts or omissions of the relevant Sub-Contractor have caused or materially contributed to the Council's right of termination pursuant any of the termination events in Clause 20 (Term and Termination) except Clause 21 (Termination for convenience / break); and/or

the relevant Sub-Contractor or its Affiliates embarrassed the Council or otherwise brought the Council into disrepute by engaging in any act or omission which is reasonably likely to diminish the trust that the public places in the Council, regardless of whether or not such act or omission is related to the Sub-Contractor’s obligations in relation to the Goods and/or Services or otherwise.

[bookmark: _Ref411346741][bookmark: _Toc413142179]Retention of legal obligations

Notwithstanding the Supplier's right to sub-contract pursuant to this Clause 16 (Retention of legal obligations), the Supplier shall remain responsible for all acts and omissions of its Sub-Contractors and the acts and omissions of those employed or engaged by the Sub-Contractors as if they were its own.

[bookmark: _Toc413142180]Records and audit

[bookmark: a56569]For the duration of this agreement, and for a period of seven years from termination or expiry of this agreement, the Supplier shall maintain full and accurate records, in accordance with Good Industry Practice and Law, in a form to be approved in writing by the Council, of:

all charges, prices, costs and expenses associated with and invoiced in respect of the Services; and

its performance against the Service Levels 

and shall, for the duration of this agreement, ensure that relevant accounts are produced in addition to its annual audited accounts and shall, if requested, promptly provide to the Council copies of such records and accounts and any other financial information reasonably requested by the Council.

[bookmark: a976617]At the Council's request and its expense, the Supplier shall grant access to the Council or its auditors to the premises, records and accounts of the Supplier and its subcontractors, and to such of its and where applicable their supporting documents and explanations from its and where applicable their staff (including the Supplier's Project Manager and the Supplier Personnel)  as is reasonable to ascertain compliance with this agreement.

The Council has the right to audit the Supplier’s compliance with this agreement on giving seven days written notice to the Supplier. At the Council’s option, this audit may cover documents only or may include onsite audit, subject to notifying the Supplier of the identity of any onsite auditors and giving confirmation that any external auditors have entered into appropriate confidentiality agreements.

[bookmark: a919165]This access shall be granted during Normal Business Hours and subject to reasonable prior notice from the Supplier. 

If, on examination, the Council determines that any charges, prices, costs or expenses exceed the amounts properly chargeable to, or recoverable from, the Supplier, the Supplier shall, without affecting the Council's other rights, promptly refund to the Council the amount over­charged.

[bookmark: a475732][bookmark: _Toc413142181]Anti-bribery

The Supplier shall:

comply with all applicable laws, regulations, codes and sanctions relating to anti-bribery and anti-corruption including the Bribery Act 2010 (Relevant Requirements);

[bookmark: a236381]not engage in any activity, practice or conduct which would constitute an offence under sections 1, 2 or 6 of the Bribery Act 2010 if such activity, practice or conduct had been carried out in the UK;

[bookmark: a1009481]have and shall maintain in place throughout the term of this agreement its own policies and procedures, including adequate procedures under the Bribery Act 2010, to ensure compliance with the Relevant Requirements and Clause 18.1(b), and will enforce them where appropriate;

promptly report to the Council any request or demand for any undue financial or other advantage of any kind received by the Supplier in connection with the performance of this agreement;

immediately notify the Council (in writing) if a foreign public official becomes an officer or employee of the Supplier and acquires a direct or indirect interest in the Supplier (and the Supplier warrants that it has no foreign public officials as officers or employees or as direct or indirect owners at the date of this agreement); and

without prejudice to Clause 17.1, Clause 17.2 and Clause 17.4, within two (2) months of the date of this agreement, and annually thereafter, certify to the Council in writing signed by an officer of the Supplier, compliance with this Clause 18 by the Supplier and all persons associated with it and all other persons for whom the Supplier is responsible under Clause 18.1(c). The Supplier shall provide such supporting evidence of compliance as the Council may reasonably request.

Without prejudice to Clause 33, the Supplier shall ensure that any person associated with the Supplier who is performing services [or providing goods] in connection with this agreement does so only on the basis of a written contract which imposes on and secures from such person terms equivalent to those imposed on the Supplier in this Clause 18 (Relevant Terms). The Supplier shall in all circumstances be responsible for the observance and performance by such persons of the Relevant Terms, and shall in all circumstances be directly liable to the Council for any breach by such persons of any of the Relevant Terms.

Breach of this Clause 18 shall be deemed a material breach, which is irremediable, under Clause 20.

For the purpose of this Clause 18, the meaning of adequate procedures and foreign public official and whether a person is associated with another person shall be determined in accordance with section 7(2) of the Bribery Act 2010 (and any guidance issued under section 9 of that Act), sections 6(5) and 6(6) of that Act and section 8 of that Act respectively. For the purposes of this Clause 18 a person associated with the Supplier includes any subcontractor of the Supplier.

[bookmark: a795669][bookmark: _Toc413142183]Limitation of liability

[bookmark: a926436]Neither party excludes or limits liability to the other party for:

fraud or fraudulent misrepresentation;

death or personal injury caused by negligence;

a breach of any obligations implied by section 12 of the Sale of Goods Act 1979 or section 2 of the Supply of Goods and Services Act 1982; or

tangible property or physical damage.

Subject to Clause 19.1 and Clause 19.3 neither party shall be liable whether in contract, tort (including for negligence and breach of statutory duty howsoever arising), misrepresentation (whether innocent or negligent), restitution or otherwise, for:

any loss (whether direct or indirect) of profits, business, business opportunities, revenue, turnover, reputation or goodwill;

loss (whether direct or indirect) of anticipated savings or wasted expenditure (including management time); or

any loss or liability (whether direct or indirect) under or in relation to any other contract.

[bookmark: _Ref410915592][bookmark: a94615]Except for any liability of the Supplier under the indemnities given under this agreement and under Clauses 12 and 13 and subject to Clause 19.1 (where in each case liability shall be unlimited), each party's total aggregate liability in contract, tort (including negligence and breach of statutory duty howsoever arising), misrepresentation (whether innocent or negligent), restitution or otherwise, arising in connection with the performance or contemplated performance of this agreement or any collateral contract shall be limited to of 125% of the total charges payable for the Software and Services by the Council to the Supplier during the 12-month period immediately before the date on which the cause of action first arose or, if the cause of action arose during any period before 12 months had elapsed from the Start Date, 125% of the total charges payable during that shorter period. 

[bookmark: a178744][bookmark: _Toc413142184]Term and Termination

This agreement shall commence on the Start Date and shall expire on the End Date. 

[bookmark: _Ref410915647]Without affecting any other right or remedy available to it, the Council may terminate this agreement with immediate effect by giving written notice to the other party if:

the Supplier commits a material breach of any other term of this agreement which breach is irremediable or (if such breach is remediable) fails to remedy that breach within a period of 30 days after being notified in writing to do so;

the Supplier repeatedly breaches any of the terms of this agreement in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms of this agreement;

the Supplier breaches any of Clauses 4, 12 and/or 18.

[bookmark: a804694]the Supplier suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986;

the Supplier commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors other than (being a company) for the sole purpose of a scheme for a solvent amalgamation of that Supplier with one or more other companies or the solvent reconstruction of that Supplier;

a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of that Supplier (being a company) other than for the sole purpose of a scheme for a solvent amalgamation of that Supplier with one or more other companies or the solvent reconstruction of that Supplier;

an application is made to court, or an order is made, for the appointment of an administrator, or if a notice of intention to appoint an administrator is given or if an administrator is appointed, over the Supplier (being a company);

[bookmark: _Ref498502618]the holder of a qualifying floating charge over the assets of that Supplier (being a company) has become entitled to appoint or has appointed an administrative receiver;

a person becomes entitled to appoint a receiver over the assets of the Supplier or a receiver is appointed over the assets of the Supplier;

[bookmark: a494390]a creditor or encumbrancer of the Supplier attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of the Supplier's assets and such attachment or process is not discharged within 14 days;

any event occurs, or proceeding is taken, with respect to the Supplier in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in Clause 20.2(d) to Clause 20.2(j) (inclusive);

the Supplier suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business; or

[bookmark: _Ref406765682]fails to remedy a breach of warranties in accordance with the provisions of Clause 4.2.

On termination of this agreement for any reason: 

each party shall return and make no further use of any equipment, property, materials and other items (and all copies of them) belonging to the Supplier;

any rights, remedies, obligations or liabilities of the parties that have accrued up to the date of termination, including the right to claim damages in respect of any breach of the agreement which existed at or before the date of termination shall not be affected or prejudiced.

[bookmark: _Ref411346607][bookmark: _Toc413142185][bookmark: _Ref498502791][bookmark: _Ref498502835][bookmark: _Ref498502846][bookmark: a742263]Termination for convenience / break

The Council shall have the right to terminate this agreement at any time by giving 30 days written notice to the Supplier.

[bookmark: _Toc413142186]Consequences of expiry or termination

[bookmark: _Ref497318410]Subject to Clause 22.2, where the Council terminates the Contract pursuant to Clause 20  and then makes other arrangements for the supply of the Services:

[bookmark: _Ref497318252]the Council may recover from the Supplier the cost reasonably incurred in making those other arrangements and any additional expenditure incurred by the Council in securing the Contract Services in accordance with the requirements of the Contract;

the Council shall take all reasonable steps to mitigate such additional expenditure; and

no further payments shall be payable by the Council to the Supplier until the Council has established the final cost of making those other arrangements, whereupon the Council shall be entitled to deduct an amount equal to the final cost of such other arrangements from the further payments then due to the Supplier.

[bookmark: _Ref498502780]Clause 22.1 shall not apply where the Council terminates the Contract solely pursuant to Clause 21.

Where the Council terminates the Contract under Clause 21, the Council shall indemnify the Supplier against any reasonable and proven commitments, liabilities or expenditure which would otherwise represent an unavoidable loss by the Supplier by reason of the termination of the Contract, provided that the Supplier takes all reasonable steps to mitigate such loss. The Supplier shall submit a fully itemised and costed list, with supporting evidence, of losses reasonably and actually incurred by the Supplier. Where the Supplier holds insurance, the Supplier shall reduce its unavoidable costs by any insurance sums available. 

Extension of the term of the contract

[bookmark: _Ref410915781][bookmark: _Ref356825807]Subject to satisfactory performance of its obligations under this agreement by the Supplier during the Term, the Council may extend this agreement by the Extension Period up to the Maximum Number of Extensions, by giving the Supplier not less than 90 days notice in writing prior to the End Date or subsequent anniversary of the End Date where this agreement has been extended pursuant to this Clause 23.1.

[bookmark: _Ref392249481][bookmark: _Toc413142187]Publicity

The Supplier shall not:

make any press announcements or publicise this agreement in any way; or

use the Council’s name or brand in any promotion or marketing or announcement of this agreement, without the Council’s prior written consent. The Supplier shall ensure the observance of the provisions of this Clause 24 by all Supplier Personnel.

The Council shall be entitled to publicise this agreement in accordance with any legal obligation upon the Council, including any examination of this agreement by the National Audit Office pursuant to the National Audit Act 1983 or otherwise.

The Supplier acknowledges to the Council that nothing in this agreement either expressly or by implication constitutes an endorsement of any goods and/or services of the Supplier and the Supplier agrees not to conduct itself in such a way as to imply or express any such approval or endorsement.

[bookmark: _Toc357770836][bookmark: _Toc413142188]Insurance

[bookmark: _Ref357599243]During the Term and for a period of six (6) years following expiry of termination of this agreement the Supplier shall take out and maintain or procure the maintenance of the following minimum insurances:

£5 million public liability insurance is required in respect of each and every claim.

£10 million employers liability insurance is required in respect of each and every claim (*this would not be required if sole trader or business that only employs members of the family).

£1 million professional indemnity insurance is required in respect of each and every claim.

The Supplier shall produce to the Council within five (5) working days of request, brokers letters for all insurance policies referred to in Clause 25.1 or such other evidence as agreed between the Council and the Supplier that will confirm the extent of the cover given by those policies, together with receipts or other evidence of payment of the latest premiums due under those policies.

The terms of any insurance or the amount of cover shall not relieve the Supplier of any liabilities under this agreement.  It shall be the responsibility of the Supplier to ensure that the amount of insurance cover is adequate to enable it to satisfy all its potential liabilities subject to the limit of liability specified in Clause 19.

If, for whatever reason, the Supplier fails to give effect to and maintain the insurances required by this agreement the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Supplier.

[bookmark: _Toc357770842][bookmark: _Toc413142191]Transparency requirements

The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this agreement is not Confidential Information.  The Council shall be responsible for determining at its absolute discretion whether any of the content of this agreement is exempt from disclosure in accordance with the provisions of the FOIA.  Notwithstanding any other term of this agreement, the Supplier hereby gives their consent for the Council to publish this agreement in its entirety, (but with any information which is exempt from disclosure in accordance with the provision of the FOIA redacted) including from time to time agreed changes to this agreement, to the general public.

The Council may consult the Supplier to inform its decision regarding any redactions but the Council shall have the final decision in its absolute discretion.

The Supplier shall assist and cooperate with the Council to enable the Council to publish this agreement.

[bookmark: _Toc357770830][bookmark: _Toc413142192]Recovery of sums due

The Council shall be permitted to deduct and withhold from any sum due to the Supplier under this agreement any sum of money due from the Supplier under this agreement.

[bookmark: _Toc413142194]Force majeure 

Neither party shall be in breach of this agreement nor liable for delay in performing, or failure to perform, any of its obligations under this agreement if such delay or failure results from events, circumstances or causes beyond its reasonable control, including strikes; lock-outs or other industrial disputes (whether involving the workforce of the Supplier or any other party); failure of a utility service or transport or telecommunications network or the internet; act of God; war; riot; civil commotion; malicious damage; compliance with any law or governmental order, rule, regulation or direction; accident; breakdown of plant or machinery; fire, flood, or storm; or default of suppliers or sub-contractors. In such circumstances the affected party shall be entitled to a reasonable extension of the time for performing such obligations, provided that if the period of delay or non-performance continues for six months, the party not affected may terminate this agreement by giving 30 days' written notice to the other party.

[bookmark: a646951][bookmark: _Toc413142195]Waiver

A waiver of any right under this agreement is only effective if it is in writing and it applies only to the party to whom the waiver is addressed and to the circumstances for which it is given. 

Unless specifically provided otherwise, rights arising under this agreement are cumulative and do not exclude rights provided by law.

[bookmark: a534359][bookmark: _Toc413142196]Rights and remedies

Except as expressly provided in this agreement, the rights and remedies provided under this agreement are in addition to and not exclusive of, any rights or remedies provided by law.

[bookmark: _Toc413142197][bookmark: a251742]Severance 

If any provision (or part of a provision) of this agreement is found by any court or administrative body of competent jurisdiction to be invalid, unenforceable or illegal, the other provisions shall remain in force. 

If any invalid, unenforceable or illegal provision would be valid, enforceable or legal if some part of it were deleted, the provision shall apply with whatever modification is necessary to give effect to the commercial intention of the parties.

[bookmark: a926921][bookmark: _Toc413142198]Entire agreement

This agreement and any documents referred to or annexed in it constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.

Each party acknowledges that in entering into this agreement it does not rely on any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement.

Each party agrees that it shall have no claim for innocent or negligent misrepresentation based on any statement in this agreement.

Nothing in this clause shall limit or exclude any liability for fraud.

[bookmark: a725765][bookmark: _Toc413142199]Assignment

[bookmark: a650996]The Council may at any time assign, transfer, mortgage, charge or deal in any other manner with any or all of its rights and obligations under this agreement. The Council may subcontract or delegate in any manner any or all of its obligations under this agreement to any third party or agent.

This agreement is personal to the Supplier and the Supplier shall not assign, transfer, mortgage, charge, subcontract, declare a trust of or deal in any other manner with any or all of its rights and obligations under this agreement without the prior written consent of the Council (such consent not to be unreasonably withheld or delayed).

Notwithstanding Clause 12, a party assigning any or all of its rights under this agreement may disclose to a proposed assignee any information in its possession that relates to this agreement or its subject matter, the negotiations relating to it and the other party which is reasonably necessary to disclose for the purposes of the proposed assignment, provided that no disclosure under this Clause 33 shall be made until notice of the identity of the proposed assignee has been given to the other party. 

[bookmark: a202381][bookmark: _Toc413142200]No partnership or agency

Nothing in this agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the parties, constitute any party the agent of another party, nor authorise any party to make or enter into any commitments for or on behalf of any other party.

[bookmark: a627071][bookmark: _Toc413142201]Variation

No variation of this agreement shall be effective unless it is in writing and signed by the parties (or their authorised representatives). 

[bookmark: _Toc413142202][bookmark: a633679]Third party rights 

This agreement does not confer any rights on any person or party (other than the parties to this agreement and (where applicable) their successors and permitted assigns) pursuant to the agreements (Rights of Third Parties) Act 1999. 

[bookmark: a843260][bookmark: _Toc413142203]Notices

Any notice required to be given under this agreement shall be in writing and shall be delivered by hand or sent by pre-paid first-class post or recorded delivery post to the other party at its address set out in this agreement, or such other address as may have been notified by that party for such purposes. 

A notice delivered by hand shall be deemed to have been received when delivered (or if delivery is not in business hours, at 9 am on the first Business Day following delivery). A correctly addressed notice sent by pre-paid first-class post or recorded delivery post shall be deemed to have been received at the time at which it would have been delivered in the normal course of post.

[bookmark: a836652][bookmark: _Toc413142204]Governing law

This agreement and any disputes or claims arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) are governed by, and construed in accordance with, the law of England. 

[bookmark: a198335][bookmark: _Toc413142205]Jurisdiction

The parties irrevocably agree that the courts of England have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).
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