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SCHEDULE 5.5 – EXTERNAL FUNDING
1  TC "
BACKGROUND" \l1 
BACKGROUND
On XX 
June 2020 the Authority entered into a Grant Funding Agreement for ERDF funds with the Secretary of State for Communities and Local Government. This Schedule 5.5 contains provisions relating to this ERDF Funding as obtained by the Authority for the purpose of this Contract.  
1.
  TC "1
DEFINITIONS" \l DEFINITIONS


Capitalised terms in this Schedule 5.5 that are not defined in Schedule 1 (Definitions) 
shall have the following meanings:
	Aggregation Node
	the point in the network where network traffic is aggregated. The aggregation node will depend on the nature of the technology, including but not limited to:

· Fibre to the Cabinet – the powered DSLAM fed by the fibre cabinet

· Fibre to the Premises – the fibre aggregation point

· Fibre to Remote Node – the powered node

· Wireless – the antenna aggregating network traffic

	Approved Use

Disposal


	[Bidder Note: Technologies to be inserted as part of contract finalisation]
means the use of wholesale access infrastructure within the Network as contemplated under this Contract

means the disposal, sale, transfer or the grant of any estate or interest in any Funded Asset including a Lease Disposal, where relevant in the context, and includes the creation of any charge, legal mortgage, debenture, lien or other encumbrance and any contract for the disposal and "Dispose" shall be construed accordingly;

	ERDF Eligible Expenditure
	means the Qualifying Expenditure Categories set out in appendix 2 and appendix 3, and taking into account the non-qualifying categories set out in appendix 4 and appendix 5 and excluded categories set out in appendix 6, to schedule 5.1 and:

· in connection with making Wholesale Access Products and Services available to one or more SMEs in the Project Intervention Area; and

· is defrayed by the Authority in respect of a Milestone prior to 29 February 2020.

	ERDF Funding
	means funding claimed from the European Regional Development Fund for use in connection with the Contract;

	ERDF Maximum Sum
	means the maximum amount of ERDF Funding claimable in respect of ERDF Eligible Expenditure  under the Contract, being £8,469,786;

	Funded Asset
	means any wholesale access infrastructure within the Network with a value as at the date of creation or deployment of at least £5,000 (five thousand pounds) that has been funded by ERDF Funding under this Contract;

	Publicity Material
	means all physical and on-line marketing materials under the Contract including without limitation direct mail, advertisements, brochures and guides, advertisement boards, stationary, letterheads, compliment slips, business cards, site hoardings, informational signs and roadside network boxes;

	Small to Medium Sized Enterprise or ‘SME’
	means a small to medium sized enterprise as set out in the ‘General Block Exemption Regulation’ (Commission Regulation (EU) No 651/2014)


 2.
  TC "2
GENERAL" \l1 GENERAL
2.1 This Schedule contains those additional terms which the Authority requires the Supplier to comply with relating to ERDF funding.

2.2 The Supplier shall provide such assistance and information as the Authority may reasonable require in relation to the ERDF funding.
3.
  TC "3
ERDF EXPENDITURE" \l1 ERDF EXPENDITURE

3.1 The Supplier will work with the Authority to ensure that infrastructure and Funded Assets deployed through this Contract qualifies as ERDF Eligible Expenditure: 

3.1.1 The Authority shall review each Phase of the Implementation Plan prior to commencement of work towards Milestone M0 to ensure that at least one eligible SME is served by each planned Aggregation Node and the Authority will confirm this status with the Supplier. 

3.1.2 If planned Aggregation Nodes are identified that do not serve at least one SME, the identified Aggregation Node(s) will be withdrawn and the Authority will work with the Supplier to identify an alternative Network deployment, subject to the Change Control procedure described in Schedule 6.2.

3.2
The Authority shall not refuse, delay or seek to recover any payment to the Supplier following Achievement of the corresponding Milestone Type 0 on the basis that the Authority’s SME data is or becomes inaccurate.  

3.3 
If the Authority reasonably believes that the total amount of ERDF Funding available to it will be less than the ERDF Maximum Sum then it will promptly inform the Supplier.  Upon receipt of such notice the Parties will convene a meeting to discuss how best to adjust the scope of the Project Plan, Implementation Plan, Deployed Services, Speed and Coverage Template and Milestone Payments with a view to keeping the balance of risk and cost to both Parties substantially the same as at the Effective Date.  Any changes to the Contract will be subject to the Change Control Procedure.  

4.
  TC "4
ASSETS" \l1 ASSETS
4.1
In accordance with the provisions of clause 37.2 and paragraph 5.1.2 of Schedule 5.1 (Milestone Payments and Claims Procedure), the Supplier shall establish and maintain a record of all Funded Assets. 

4.2
Subject to paragraph 4.4 below, throughout the Term the Supplier shall not:

 

4.2.1
physically remove, decommission or disable any wholesale infrastructure 
within the Network funded under this Contract once it has been deployed if 
that change will materially and permanently degrade the services received 
by any End User of the Network; 

4.2.2
use any Funded Asset for any purpose other than the Approved Use;

4.2.3
dispose of any interest in any Funded Asset; and/or

4.2.4
create any charge, legal mortgage, debenture, or lien over any Funded Asset,


without the prior consent of the Authority such consent not to be unreasonably withheld or delayed.

4.3
Where the Supplier Disposes of any interest in any Funded Asset without the prior written consent of the Authority, then the proceeds of the Disposal (limited to the total amount of ERDF Funding paid by the Authority to the Supplier in respect of the Funded Asset under this Contract) shall be held on trust by the Supplier for the benefit of the Authority.

4.4
The provisions relating to the assignment, novation or disposal of an Affiliate under Clause 66.1 shall also apply to this paragraph in the event that the Supplier sells, assigns, mortgages, pledges, leases, charges, transfers or otherwise disposes of any interest it has in the Network. 

4.5
For the avoidance of doubt, nothing in this paragraph 4 shall prevent the Supplier from undertaking routine maintenance of, and upgrades (including replacement) to, the Funded Assets provided that the Supplier updates the record of Funded Assets accordingly.  

5.
  TC "5
AUDIT" \l1 AUDIT

5.1
Subject to Clause 50.7, the Authority may share (i) the Project Accounts, (ii) the MPC Supporting Documentation and (iii) any other information that has been provided by the Supplier pursuant to a request by the Authority under paragraph 6.2 of Schedule 5.1 with The Department for Communities and Local Government where required to do so in order to satisfy its audit obligation under the ERDF Grant Funding Agreement pursuant to Clause 50.6.4. 

6.
  TC "6
PUBLICITY" \l1 PUBLICITY

6.1
The Supplier shall at all times comply with:

6.1.1
Articles 115 and Annex II of Regulation 1303; 

6.1.2
Chapter II and Annex II of Regulation 821; and

6.1.3
the National ERDF Publicity Guidance.

6.2
The Supplier shall, in relation to all Publicity Material created and/or used by the Supplier for this Contract:
6.2.1
display the ERDF Logo;
6.2.2
acknowledge ERDF as a source of funding under this Contract; and

6.2.3
include the following note in any editorial notes:
"The [Superfast 3 – Inclusive Growth Project is part financed by the European Regional Development Fund Programme 2014 to 2020. The Department for Communities and Local Government is the managing authority for the European Regional Development Fund Programme, which is one of the funds established by the European Commission to help local areas stimulate their economic development by investing in ERDF Projects which will support local businesses and create jobs. For more information visit https://www.gov.uk/guidance/england-2014-to-2020-european-structural-and-investment-funds.
7.
  TC "6
PUBLICITY" \l1 ERDF Network Eligibility requirements
7.1
The ERDF funding is available to use for the network build required to reach ERDF eligible SMEs. 
7.2
The Authority will need to be able to identify any portions of the network build which are not essential for ERDF eligible SMEs. The Authority will identify ERDF eligible SMEs from an analysis of the addresses covered and will request the costings associated with certain parts of the network which the Supplier must be able to provide.  For example:
7.2.1 A fibre cable could serve a final address at the ‘end of the line’ which is not an ERDF eligible SME. This fibre cable could serve an SME at an address 200m further back, on the way to the final address. The Authority will request the costs associated with extending the network for the 200m from the SME to the final address.

7.2.2 A wireless network could install a mast with three separate sectors/transceivers. One of these may not cover any ERDF eligible SMEs. The Authority will request the costs associated with this transceiver.

7.3
The Project has been funded to allow for network to be built to ineligible addresses. It will not be the Supplier’s responsibility to identify the ERDF eligible SMEs or to restrict coverage to ERDF eligible SMEs.

�The GFA agreement is due to be signed by 24/6/20, exact date of signature will be added when confirmed.
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