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These Terms and Conditions may only be varied with the written agreement of the Authority. No Terms or Conditions put forward at any time by the Contractor shall form any part of the Contract.

These Terms and Conditions are clauses that relate specifically to the Grounds Maintenance Service and are provided in addition to the Standard Terms and Conditions of Contract for the Purchase and (Continuing) Supply of Goods and Services.  All Terms and Conditions included within both volumes will apply to this Contract along with the responses returned during the Procurement Process. Should any confusion or inconsistency arise between similar clauses in this volume and Torbay Council’s Standard Terms and Conditions, these clauses will prevail. 
1.
DEFINITIONS AND INTERPRETATION

1.1 In this Agreement unless the context otherwise requires:

	"Abandonment Event"
	means any of the following:

(a) a failure to provide the Highways Grounds Maintenance Services for a period of five (5) consecutive days; or
(b) a failure to provide the Parks and Open Spaces Services for a period of five (5) consecutive days.

	"Access Rights"

	means: 

(a) rights of access to and egress from the Sites (other than the Facilities) as are necessary for the Contractor and any Contractor Related Party to perform its obligations and exercise its rights under this Agreement and in particular for the purposes of carrying out the service provided that such rights may be varied by the Authority from time to time and such variation shall be deemed to be an Authority Change;

provided that:

(b) the rights are granted insofar as the Authority is capable of granting them or procuring the granting of them without incurring any expenditure;

(c) the rights are subject to the Contractor or any Contractor Related Party observing and performing by way of indemnity only any restrictions, covenants, obligations and other encumbrances relating to the Sites (other than the Facilities); and

(d) the rights shall not in any circumstances entitle the Contractor or any Contractor Related Party to exclusive occupancy or exclusive possession of any part of the Sites (other than the Facilities);

	"ACOP"
	has the meaning given to it in clause 6.6.2.1;

	"Action Notice"

	has the meaning given to it in clause 34.2;

	"Acts"
	has the meaning given to it in clause 19.21 (Equal Opportunities); 

	"Ad-hoc Report"
	means any reports to be provided by The Contractor at the reasonable request of the Authority, the requirements of which shall be notified by the Authority to The Contractor from time to time in accordance with clause 12 (Monitoring and Reviews) and Schedule Three (3) (Monitoring and Reporting);

	"Additional Authority Costs"
	means, if the Authority carries out the Service itself or engages a New Service Provider to carry out the Service, the cost:

(a) to which the Authority is put in procuring and engaging such New Service Provider; and

(b) the amount by which the costs payable under any replacement contract(s) with the New Service Provider or the cost of the Authority providing the Service itself (as applicable) exceeds the aggregate Service Payments (as forecast in the then current Base Case) under this Agreement up to and including the Expiry Date;

	"Adjudicator"
	has the meaning given to it in clause 51.3 (Adjudication); 

	"Administering Authority"

	means Devon Pension Services, Estuary House,  Peninsula Park, Rydon Lane, Exeter EX2 7XB acting in its capacity as the administering authority of the Devon County Council Pension Fund for the purposes of the LGPS Regulations; 

	"Admission Body"

	means a transferee admission body for the purposes of regulation 6 of the LGPS Regulations;

	"Affiliate"

	means in relation to any person, any holding company or subsidiary of that person or any subsidiary of such holding company, and "holding company" and "subsidiary" shall have the meaning given to them in Section 1159 of the Companies Act 2006 provided that the Authority shall not be construed for any purposes as being an Affiliate of The Contractor or the Guarantor;

	"Agreement"

	means this agreement;

	"Alleged New Employer"
	has the meaning given to it in clause 24.8; 

	"Amended Reinstatement Outline"

	has the meaning given to it in clause 27.16.3;

	"Annual Service Report"
	means the annual service report provided in accordance with clause 18.2, the requirements of which are set out in Schedule Three (3) (Monitoring and Reporting); 

	"Assigned Employees"
	has the meaning given to it in clause 17.1.1; 

	"Authority Change"

	has the meaning given to it in Volume A Instructions to Applicants);

	"Authority Default"

	means a failure by the Authority to make payment of any amount exceeding £[this will be an amount equal to approximately three (3) months aggregate Service Payments in respect of the Service] that is due and payable (and is not the subject of a Dispute) by the Authority to The Contractor under this Agreement within ten (10) Business Days of receipt by the Authority of a formal written demand by The Contractor under clause 10.3. 

	"Authority Default Termination Sum"
	means an amount equal to aggregate of the:

(a) Contractor Loss of Profit;

(b) Contractor Breakage Costs;

(c) Contractor Redundancy Costs; 

(d) Outstanding Service Payments; and

(e) Project Premium;

	"Authority Insurance Review Changes"

	has the meaning given to it in clause 20.7.2;

	"Authority Monthly Reply"

	has the meaning given to it in clause 10.2;

	"Authority Notice of Change"
	has the meaning given to it in Volume A Instructions to Applicants;

	"Authority Policies"

	means the Authority's internal standard documents, policies,  guidance and/or such other requirements as may be set out in the Authority's Policy Framework in force or issued by the Authority from time to time, relating to the performance of the Service and/or the Project and notified to The Contractor by the Authority from time to time in writing;

	"Authority Policy Event" 

	means a change to the Authority Policies which has a material adverse effect on the delivery of the Service.

	"Authority Property"

	has the meaning given to it in clause 15.1.2;

	"Authority Related Party"

	means an officer, employee, servant, agent, contractor or sub-contractor of the Authority acting in the course of his office or employment or appointment (as appropriate);

	"Authority Response Time"
	has the meaning given to it in Volume A Instructions to Applicants;

	"Authority Termination Notice"

	has the meaning given to it in clause 23.1.1;

	"Authority's Representative"

	means the person appointed by the Authority in accordance with clause 7.7;

	"Authority's Requirements"

	means the requirements of the Authority in respect of the Project for the Service as set out in Volume B Specification as the same may be amended or varied by Schedule Five (5) (Change Protocol);

	"Best Value Duty"
	has the meaning given to it in Volume A Instructions to Applicants;

	"Best Value Inspector"
	has the meaning given to it in Volume A Instructions to Applicants);

	"Best Value Performance Indicators"
	has the meaning given to it in Volume A Instructions to Applicants;

	"Business Day"

	means a day (other than a Saturday or Sunday) on which the banks are ordinarily open for business in the City of London;

	"CAA"
	has the meaning given to it in Volume A Instructions to Applicants;

	"CAA Change"
	has the meaning given to it in Volume A Instructions to Applicants;

	"CAA Change Notice"
	has the meaning given to it in Volume A Instructions to Applicants;

	"CAA Date"
	has the meaning given to it in Volume A Instructions to Applicants;

	"CAA Plan"
	has the meaning given to it in Volume A Instructions to Applicants;

	"CAA Reduction Target"
	means, for each relevant Contract Year during the Term, the following reductions in carbon dioxide emissions: 

 Contract Year
CAA Reduction Target (%) over Baseline Emissions Level
1
2010/11
10%
2
2011/12
15%
3
2012/13
20%
and following the end of the third Contract Year, such CAA related carbon reduction targets as may be binding obligations upon the Authority from time to time in relation to the performance by The Contractor of the Service or its other operations provided that if, following the end of the third Contract Year, the Authority requires The Contractor to deliver reductions in carbon dioxide emissions in excess of those which The Contractor is required by Law to comply with then any such excess shall be the subject of an Authority Change in accordance with Schedule Five (5) (Change Protocol);  

	"Capital Expenditure"

	means any capital expenditure accepted as such under normal accounting principles generally accepted and applied in the United Kingdom;

	"Carbon Dioxide Emissions Reduction Report" 
	means the annual carbon dioxide emissions reduction report provided in accordance with clause 12.2, the requirements of which are set out in Schedule Three (3) (Monitoring and Reporting); 

	"Carbon Dioxide Emissions Reduction Target" 
	means for the relevant Contract Year, an amount equal to the greater of:

(a) the CAA Reduction Target; and

(b) the CRC Target; 



	"CDM Regulations"
	has the meaning given to it in clause 6.6.1;

	"Cessation Date"

	means any date on which The Contractor or the relevant Sub-Contractor ceases to be an Admission Body other than as a result of the termination of this Agreement or because it ceases to employ any Eligible Employees;

	"Change"

	has the meaning given to it in Volume A Instructions to Applicants;

	"Change in Costs"
	means in respect of any Compensation Event, the effect of that Compensation Event (whether of a one-off or recurring nature, and whether positive or negative) upon the actual or anticipated costs, losses or liabilities of  The Contractor (without double counting), including, as relevant, the following:

(a) the reasonable additional costs of complying with the Authority Policy or Emergency Event which is the subject of the Authority Policy Event or the Emergency Event (as applicable);

(b) the costs (including pension costs) of continued employment of, or making redundant, staff who are no longer required for the provision of the Service;

(c) the costs (including pension costs) of employing additional staff;

(d) reasonable professional fees;

(e) the costs to The Contractor of financing any Authority Policy Event or Emergency Event (and the consequences thereof), lost interest on any of The Contractor's own capital employed and any finance required pending receipt of a lump sum payment or adjustments to the Service Payment;

(f) additional operating costs, or life cycle, maintenance or replacement costs;

(g) any deductible or increase in the level of deductible, or any increase in premium under or in respect of any insurance policy; and

(h) Direct Losses or Indirect Losses, including reasonable legal expenses on an indemnity basis;

	"Change in Revenue"

	means in respect of any Compensation Event the effect of that Compensation Event (whether of a one-off or recurring nature, and whether positive or negative) upon the actual or anticipated income of The Contractor under this Agreement;

	"Code"

	means the Code of Practice on Workforce Matters in Local Authority Service Contracts as currently contained in ODPM Circular 3/03 Annex D;

	"Commencement Date"

	means the date of this Agreement;

	"Compensation Event"

	means: 

(a) an Authority Policy Event;

(b) an Emergency Event; or 

(c) a breach by the Authority of any of its obligations under this Agreement;

	"Compensation Regulations"

	means the Local Government (Early Termination of Employment) (Discretionary Compensation) England and Wales Regulations 2006 (SI 2006/2914);

	"Confidential Information"

	means secret or confidential commercial, financial, marketing, technical or other information know-how, trade secrets and other information in any form or medium whether disclosed orally or in writing before, on or after the Commencement Date, together with any reproductions of such information in any form or medium or any part(s) of this information (and "confidential" means that the information, either in its entirety or in the precise configuration or assembly of its components, is not publicly available);

	"Contact Employee"

	means any employee assigned to perform the Service who in the provision of the Service does, or might reasonably be expected to, come into regular or unsupervised contact with children or vulnerable adults and where the Criminal Records Bureau or the Independent Safeguarding Authority permits checks to be carried out in respect of that type of work carried out by that employee from time to time;

	"Contamination"

	means all or any pollutants or contaminants, including any chemical or industrial, radioactive, dangerous, toxic or hazardous substance, waste or residue (whether in solid, semi-solid or liquid form or a gas or vapour) and including without limitation genetically modified organisms;

	"Contract Year"

	means a period of twelve (12) Months commencing on 1 April provided that:

(a) the first Contract Year shall be the period commencing on the Full Service Commencement Date and ending on the immediately following 31 March; and

(b) the final Contract Year shall be the period commencing on 1 April immediately preceding the last day of the Term and ending on that day;

	"Convictions"

	means, other than in relation to any minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding-overs (including any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement or amendment to that Order);

	"Core Performance Standards"
	means the relevant standards described as such in the Authority's Requirements set out in Volume B Specification;

	"Corrupt Gifts and Fraud Termination Sum"
	means an amount equal to the:

(a) Outstanding Service Payments;

LESS

(b) Additional Authority Costs;

	"CP Longstop Date"

	means the date which falls immediately before the Full Service Commencement Date being the last day of the Transition Period;

	"CRB"
	means the Home Office Criminal Records Bureau; 

	"CRC Default Sum"
	means 

A x (B – C) where: 

A means the cost per tonne incurred by the Authority in purchasing carbon credits under the national carbon credit trading scheme; 

B means the Total Carbon Dioxide Emissions;  and 

C means, in the relevant Contract Year, the number of tonnes of carbon dioxide which may be emitted by The Contractor without it exceeding the CRC Target. 



	"CRC Target"
	means, for each relevant Contract Year during the Term, the carbon dioxide reduction targets set under the national carbon trading scheme as may be binding obligations on the Authority from time to time and which relate directly to the performance by The Contractor of the Service or its other obligations under this Agreement provided that, if the Authority requires The Contractor to deliver carbon reduction targets which exceed those which The Contractor is required by Law to comply with then any such excess shall be the subject of an Authority Change in accordance with Schedule Five (5) (Change Protocol);  

	"Customer Satisfaction Survey"
	means each of the surveys carried out in accordance with Schedule One (1) (Best Value and Continuing Value for Money);

	"Cyclical Service"

	means the service specified as such and as are set out in Volume B Specification;

	"Cyclical Services Performance Deductions"
	means any Performance Deductions in respect of any of the Cyclical Services as the same are accrued and applied in accordance with Schedule Seven (7) (Form of Service Payment Monthly Report);

	"Data"
	means without limitation all reports, specifications, software (including without limit all source codes, templates), materials, documents, information and things produced or provided or which are necessary to be produced or provided to fulfil The Contractor's obligations in connection with the Service; 

	"Decision Date"
	has the meaning given to it in clause 16.26;

	"Direct Carbon Dioxide Emissions" 
	means, in the relevant Contract Year, the emissions of carbon dioxide from the combustion of fossil fuels in The Contractor owned or controlled sources as a result of the performance by The Contractor of the Service or its other obligations under this Agreement; 

	"Direct Losses"

	means all damages, losses, liabilities, costs, expenses (including legal and other professional charges and expenses) and charges whether arising under statute, contract or at common law, or in connection with judgments, proceedings, internal costs or demands;

	"Directive"

	means EC Council Directive 2001/23/EC;

	"Disclosed Data"

	means information relating to the Service disclosed by the Authority to The Contractor including in:

(a) the Tender
(b) any responses to clarification or conveyed throughout the Procurement Process;

	"Disclosing Party"

	means the Party providing Confidential Information to the other Party;

	"Dispute"

	means any difference or dispute of whatever nature between the Parties arising under, out of, or in connection with this Agreement (including any question as to the interpretation, existence, breach, termination or validity of this Agreement);

	"DPA"

	means the Data Protection Act 1998;

	"Efficiency Target Reports"

	means the reports provided in accordance with clause 11 (Efficiency Targets) and Schedule Three (3) (Monitoring and Reporting) which shall be in such form as the Authority may reasonably require in order to satisfy any Government or central reporting requirements;

	"Efficiency Targets"
	means the Authority's obligations under the Government's 2007 Comprehensive Spending Review (CSR07) to achieve cashable efficiency savings in each Contract Year throughout the Term of not less than four per cent (4%) measured against the costs of the Cyclical Services (only) as set out in the Authority's Baseline Model or such other amount as may be binding on the Authority from time to time; 

	"Eligible Employees"

	means:

(a) the Transferring Employees who are active members of or have the right to acquire benefits under the LGPS on a Relevant Transfer Date;

(b) the Transferring Original Employees who are active members of or have the right to acquire benefits under either the LGPS or a broadly comparable pension scheme provided by their existing employer on a Relevant Transfer Date; and 

(c) any other individuals nominated by The Contractor or Sub-Contractor (as appropriate),

for so long as they are employed in connection with the provision of the Service or part of such Service;

	"Employee Liability Information"

	means the employee liability information to be provided pursuant to Regulation 11 of TUPE;

	"Equal Pay Legislation"

	means all and any anti-discrimination and equal pay opportunities laws, including but not limited to the Equal Pay Act 1970, the Sex Discrimination Act 1975, the Equal Pay Directive (Council Directive 75/117/EEC), the Equal Treatment Directive (Council Directive 76/207/EEC), Article 117 of the Treaty of Rome, the Disability Discrimination Act 1995, the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2002), the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, the Employment Equality (Sexual Orientation) Regulations 2003, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Age) Regulations 2006 and the Equality Act 2006;

	"Equal Pay Ruling"

	means:

(a) a determination by an employment tribunal or court of competent jurisdiction or the settlement or compromise to which the Authority shall have consented in either case relating to any claim brought by any Transferring Employee on before or after the Full Service Commencement Date under Equal Pay Legislation that the terms and conditions of employment of the Transferring Employee relating to his remuneration contravene the Equal Pay Legislation; and/or

(b) in relation to any Transferring Employee (in relation to their period of employment until the Full Service Commencement Date) any alteration to the salaries and payscales prescribed by the NJC terms and conditions in order to settle, address or compromise threatened or extant claim under the Equal Pay Legislation against local authority employers and/or employers engaged as at the date of this Agreement or substantially engaged in the provision of services to local authority employers; 

	"Estimated Change in Services Costs"
	means, in respect of any Compensation Event, the aggregate of any Change in Costs and Change in Revenue;

	"Expiry Date"

	means the date of expiry of the Term;

	"Extended Geographical Area"
	means an area equal to:

in relation to the Cyclical Services set out in Volume B Specification, the "Geographical Areas" to which such Cyclical Services apply (excluding Hard Surface Pathways in Parks and Open Spaces); and

in each case increased by a factor of one per cent (1%) of extent of such areas (as the same are defined on the Full Service Commencement Date) in each Contract Year of the Term, up to a limit of 110%;

	"Extension Meeting Date"

	has the meaning given to it in clause 2.3;

	"Final Employee List"
	has the meaning given to it in clause 16.10;

	"Final Retendering Information"
	has the meaning given to it in clause 17.1.3; 

	"Final Warning Notice"

	has the meaning given to it in clause 16.2.2;

	"First Employee List"
	has the meaning given to it in clause 16.9 (Employment Costs); 

	"First Retendering Information"
	has the meaning given to it in clause 17.1.1;

	"Force Majeure Balancing Payment"
	means an amount equal to:

[A - B] 

where:

"A" means all Operating Expenditure incurred by The Contractor up to and including the Termination Date provided that such amounts shall not, for the purposes of this calculation, exceed the amounts of Operating Expenditure set out in the Base Case; and

"B" means the aggregate of Service Payments received by, or owed to, The Contractor up to and including the Termination Date provided that any Performance Deductions which have been accrued or applied in accordance with Schedule Seven (7) (Form of Service Payment Monthly Report) shall be ignored for the purposes of this calculation as if the same had not been accrued or applied;

	"Force Majeure Event"

	means the occurrence after the date of this Agreement of:

(a) war, civil war, armed conflict or terrorism;

(b) nuclear, chemical or biological contamination unless the source or cause of the contamination is the result of the actions of or breach of the obligations under this Agreement by The Contractor or the Contractor Related Party; or

(c) pressure waves caused by devices travelling at supersonic speeds,

which directly causes any Party to be unable to comply with all or a material part of its obligations under this Agreement;

	"Force Majeure Termination Sum"

	means an amount equal to the aggregate of the:

(a) Force Majeure Balancing Payment; and 

(b) Contractor Breakage Costs;

	"Full Service Commencement Date"
	means the date which immediately follows the last day of the Transition Period;

	"GIS Mapping Documents"

	means the geographical mapping system used by the Authority to identify the areas over which the Service must be carried out as set out in Volume B Specification and as provided by the Authority to The Contractor in accordance with clause 2;

	"Good Industry Practice"

	means using standards, practices, methods and procedures conforming to the requirements of the Law and exercising that degree of skill and care, diligence, prudence and foresight and operating practice which would reasonably be expected from a skilled and experienced person engaged in a similar type of undertaking;

	"Guidance"

	means any applicable guidance, policies, regulations or directions issued by a Relevant Authority with which The Contractor is bound to comply pursuant to Law,  Good Industry Practice or otherwise under the terms of this Agreement;

	"Highways Grounds Maintenance Services"
	has the meaning given to it in Volume B Specification

	"Indemnified Party"
	has the meaning given to it in clause 47.1;

	"Indemnifying Party" 
	has the meaning given to it in clause 47.1;

	"Independent Safeguarding Authority"
	means the authority established under the Safeguarding Vulnerable Groups Act 2006; 

	"Indirect Carbon Dioxide Emissions" 
	means, in the relevant Contract Year, the emissions of carbon dioxide from sources that are not owned or controlled by The Contractor but which relate directly to the performance by The Contractor of the Service or its other obligations under this Agreement including from:

(a) The Contractor and all Sub-Contractors consuming or using Utilities in relation to the Service;

(b) The Contractor's and all Sub-Contractors' staff using private vehicles for the performance by The Contractor of the Service or its other obligations under this Agreement;

(c) all Sub-Contractors where such carbon dioxide emissions would be considered to be Direct Carbon Dioxide Emissions but for the source being a Sub-Contractor and not The Contractor;

(d) staff of The Contractor and Sub-Contractors travelling to and from work; and

(e) all other sources of carbon dioxide not owned or controlled by The Contractor; 

	"Indirect Losses"

	means loss of profits, loss of use, loss of production, loss of business, loss of business opportunity, or any claim for consequential loss or for indirect loss of any nature;

	"Insurance Renewal Date"

	means the date on which each of the Required Insurances (as applicable) is required to be renewed;

	"Intellectual Property Rights"

	means any patent, copyright, database right, moral right, design right, registered design, trade mark, service mark, domain name, know-how, utility model, unregistered design or, where relevant, any application for any such right, or other industrial or intellectual property right subsisting anywhere in the world;

	"The Contractor Breakage Costs"
	means the Direct Losses that have been or will be reasonably and properly incurred by The Contractor as a direct result of the termination of this Agreement, but, subject to the terms of this Agreement, only to the extent that:

(a) the Direct Losses are incurred in connection with the Service and in respect of the provision of the Service, including:

(i) any material or goods ordered or sub-contract placed that cannot be cancelled without such Direct Losses being incurred; 

(ii) any expenditure incurred in anticipation of the provision of services or the completion of any works in the future;

(iii) the cost of demobilisation including the cost of any relocation of equipment used in connection with the Service; and

(b) the Direct Losses are incurred under arrangements and/or agreements that are consistent with terms that have been entered into in the ordinary course of business and on reasonable commercial terms; and

(c) The Contractor and any relevant sub-contractor has each used its reasonable endeavours to mitigate the Direct Losses;

	"The Contractor Change"

	has the meaning given to it in Volume A Instructions to Applicants

	"The Contractor Consents"

	means all permits, licences, permissions, consents, approvals, certificates and authorisations (whether statutory or otherwise) which are required for the performance of any of The Contractor's obligations under this Agreement, whether required in order to comply with Law, as a result of the rights of any third party or otherwise which are not the Authority Consents;

	"The Contractor Costs"

	means the costs incurred in provision of the Service;

	"The Contractor Default"
	
means the occurrence of any one or more of the following in respect of The Contractor (or, where relevant, the Contractor Related Party):

(a) a breach by The Contractor of any of its obligations under this Agreement which materially and adversely affects the performance of the Service, and which, if capable of remedy, is not remedied in accordance with clause 23.1.2;

(b) a court makes an order that The Contractor or the Contractor Related Party be wound up or a resolution for a voluntary winding-up of The Contractor or the Contractor Related Party is passed and such order is not discharged pursuant to Insolvency Rules 1986 rule 7.47 within twenty five (25) Business Days of such order; 

(c) any receiver, administrative receiver, administrator (either pursuant to an administration order or an out of court appointment by way of notice of appointment or notice of intention to appoint an administrator as set out in the Insolvency Act 1986 Schedule B1) or receiver manager in respect of The Contractor or the Contractor Related Party is appointed except if they are removed but not replaced within twenty five (25) Business Days or possession is taken by or on behalf of any creditor of any property that is the subject of a charge; 

(d) any voluntary arrangement is made for a composition of debts or a scheme of arrangement is approved under the Insolvency Act 1986 or the Companies Act 2006 other than as a solvent reorganisation of The Contractor; 

(e) an administration order is made by any court; or

(f) a breach by The Contractor of its obligations under clause 39 (Assignment, Sub-Contracting and Third Parties) occurs; 

(g) failure by The Contractor to comply with the provisions of clause 11.1; 

(h) an Abandonment Event;

(i) failure by The Contractor to take out and maintain insurances in accordance with clause 27 (Insurance Policies);

(j) material breach by the Private Sector Shareholder of The Contractor Shareholders Agreement which is not remedied in accordance with its terms;

(k) The Contractor, through any act or omission to act, (other than the provision of the Service in accordance with the terms of this Agreement) brings the reputation of the Authority into disrepute; and/or

(l) The Contractor fails to comply with its obligations under clause 25.12 (The Contractor Scheme);

	"The Contractor Default Sum"
	means an amount equal to the:

(a) Project Premium;

PLUS

(b) Outstanding Service Payments;

LESS

(c) Additional Authority Costs;

	"The Contractor Estimate" 
	has the meaning given to it in Volume A Instructions to Applicants;

	"The Contractor Loss of Profit"
	means an amount equal to:

Margin * [A + B]

where:

"Margin" means the % profit margin as identified in cell reference "G12", Worksheet "Pro-forma 1" of the Base Case;

"A" means an amount equal to the aggregate of all payments in relation to Cyclical Services for the twelve (12) month period immediately following the Termination Date as set out in the Base Case; and

"B" means an amount equal to the aggregate of all payments in relation to Ordered Services received by The Contractor in the twelve (12) month period immediately preceding the Termination Date calculated in accordance with Schedule Seven (7) (Form of Service Payment Monthly Report) provided that any outstanding payments which are the subject of a Dispute shall be included in this calculation when such amounts are agreed or otherwise determined in accordance with clause 44 (Dispute Resolution Procedure);  

	"The Contractor Notice of Change"

	has the meaning given to it in Volume A Instructions to Applicants;

	"The Contractor Personnel"

	means the employees of The Contractor who are engaged in providing the Service from time to time;

	"The Contractor Redundancy Costs"
	means redundancy payments made by The Contractor to employees of The Contractor that have been or will be reasonably incurred by The Contractor as a direct result of termination of this Agreement; 

	"The Contractor Related Party"
	means:

(a) any officer, servant, employee or agent of The Contractor and any officer, servant or agent of such a person;

(b) any Sub-Contractor or sub-contractor of The Contractor and any of such Sub-Contractor's (or sub-contractor's (as the case may be)) officers servants or agents; or

(c) any person on or at the Sites or on or in any of the premises to which The Contractor has access or a right of access or otherwise utilises to carry out the Service or the Service at the express or implied invitation of The Contractor other than the Authority or any Authority Related Party;

	"The Contractor Representative"

	means the person appointed by The Contractor pursuant to clause 7.1;

	"The Contractor Scheme"
	has the meaning given to it in clause 18.12;

	"The Contractor Termination Notice"

	has the meaning given to it in clause 21.1;

	"Law"

	means any applicable law, statute, statutory instrument, standards, law, proclamation, order, resolution, regulation, notice, judgment, determination, rule,  bye-law, directive, code of conduct or other instrument or requirement in each case as aforesaid having the force of law within any national or local jurisdiction issued, declared, passed or given effect to in any manner by HM Parliament, the legislative making institutions of the European Union, any court, tribunal or other person or body exercising judicial functions or any Commission of Inquiry, local authority, statutory undertaker or Relevant Authority or any other body or person having such powers and any exercise of the Royal Prerogative;

	"LGPS"
	
means the Local Government Pension Scheme established pursuant to regulations made by the Secretary of State in exercise of powers under sections 7 and 12 of the Superannuation Act 1972;

	"LGPS Benefit Regulations"
	means the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (SI 2007/1166), as amended from time to time;

	"LGPS Regulations"

	means the Local Government Pension Scheme (Administration) Regulations 2008 (SI 2008/239);

	"Local Labour Agreement"

	means the local labour agreement set out in clauses 19.2 to 19.4 (inclusive);

	"Local Performance Indicators"
	has the meaning given to it in Volume A Instructions to Applicants;

	"Losses"

	means all Direct Losses and Indirect Losses;

	"Method Statement"

	means the proposals of The Contractor to deliver the Service to satisfy the Authority's Requirements as set out in Volume Two (2) Qualification, Selection and Award as may be amended from time to time in accordance with this Agreement;

	"Minority Group"
	has the meaning given to it in clause 19.27.1;

	"Monitoring and Evaluation Plan"

	means the plan set out in Volume A Instructions to Applicants;

	"Monitoring Reports"

	has the meaning given to it in clause 12.2;

	"Month"

	means a calendar month;

	"Monthly Report"

	means the monthly report provided in accordance with clause 12.2, the requirements of which are set out in Schedule Three (3) (Monitoring and Reporting);

	"National Indicators" or "NIs"
	means the single set of national indicators published in "The New Performance Framework for Local Authority and Local Authority Partnerships" published by the Secretary of State, in October 2007 as supplemented by the "National Indicators for Local Authorities and Local Authority Partnerships Handbook of Definitions" published by the Secretary of State, April 2008 or any other national performance indicators issued by any competent Authority relating to performance for local authorities and/or local authority partnerships as may be issued from time to time;  

	"Necessary Consents"

	means The Contractor Consents and Authority Consents;

	"New Employees"

	means those employees employed by The Contractor and/or any Sub-Contractor to provide the Service (excluding the Transferring Employees and the Transferring Original Employees);

	"New Employer" 
	has the meaning given to it in clause 18.19.2;

	"New Service Provider"

	means any replacement service provider nominated by the Authority to provide services the same as or similar to any of the Service following the expiry or termination of this Agreement;

	"NJC"
	means the National Joint Council for Local Government Services; 

	"Notice of Adjudication"
	has the meaning given to it in clause 44.3 (Adjudication); 

	"Operating Expenditure"
	means operating expenditure (accepted as such under normal accounting principles generally accepted and applied in the United Kingdom) of The Contractor in relation to the Service;

	"Operational Panel"
	has the meaning given to it in clause 44.4.1;

	"Ordered Service"

	has the meaning given to it in Volume A Instructions to Applicants;

	"Ordered Services Performance Deduction"
	means any Performance Deductions in respect of any of the Ordered Services as the same are accrued and applied in accordance with Schedule Seven 7 (Form of Service Payment Monthly Report); 

	"Outstanding Service Payments" 
	means the aggregate amount of all unpaid sums in connection with the Service actually provided in accordance with this Agreement up to the Termination Date; 

	"Parks and Open Spaces Service"
	has the meaning given to it in Volume A Instructions to Applicants;

	"Parties"

	means the Authority and The Contractor and "Party" means either the Authority or The Contractor as appropriate;

	"PAYE"
	means HM Revenue & Customs' Pay As You Earn method of collecting Income Tax and National Insurance contributions; 

	"Pensionable Pay"
	has the meaning given to it in clause 18.8.1; 

	"Performance Deductions"
	shall be appied as per Schedule Seven 7 (Form of Service Payment Monthly Report);

	"Performance Standards"

	means the Core Performance Standards and the Specific Performance Standards as the same are set out in Volume B Specification);

	"Personal Data"

	means personal data as defined in the DPA which is supplied to The Contractor by the Authority or obtained by The Contractor in the course of performing the Service or its involvement with the Service;

	"Physical Damage Policies"

	has the meaning given to it in clause 20.14;

	"PI Insurance"

	has the meaning given to it in clause 20.12;

	"Procurement Process"

	means the competitive tendering process carried out by the Authority to procure a grounds maintenance provider through a notice in the Official Journal of European Union number tbc;

	"Prohibited Act"
	means 

(a) offering, giving or agreeing to give any officer of or person employed by or on behalf of the Authority or any member of the Authority any gift or consideration of any kind as an inducement or reward:

(i) for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Agreement or any other contract with the Authority; or

(ii) for showing or not showing favour or disfavour to any person in relation to this Agreement or any other contract with the Authority;

(b) entering into this Agreement or any other contract with the Authority in connection with which commission has been paid or has been agreed to be paid by The Contractor or on its behalf, or to its knowledge, unless before the relevant contract is entered into particulars of any such commission and of the terms and conditions of any such contract for the payment thereof have been disclosed in writing to the Authority;

(c) committing any offence:

(i) under the Prevention of Corruption Acts 1889‑1916;

(ii) under Laws creating offences in respect of fraudulent acts;

(iii) at common law in respect of fraudulent acts in relation to this Agreement or any other contract with the Authority; 

(d) defrauding or attempting to defraud or conspiring to defraud the Authority; or
(e) notwithstanding limbs (a), (b), (c) and (d) above, committing an offence included in Regulation 23(1) of the Public Contracts Regulations 2006 (as amended);

	"Prohibited Owner"

	means any entity which itself, or through any Affiliate, carries out (or is otherwise involved in (or has any interest in)) any of the following:

(a) the production, distribution or sale of tobacco products, alcoholic drinks and/or pornography; 

(b) any activity which could pose a threat to security (whether on a national or local basis); and/or

(c) any activity similar to those set out in limbs (a) or (b) above,

in each case where, in the reasonable opinion of the Authority, any contractual relationship between The Contractor and the relevant entity could have an adverse effect on the reputation of the Authority, The Contractor and/or the Service;

	"Project Documents"

	means:

(a) the service Contract;

	"Project Premium"
	means any amount received by the Authority by way of lump sum payment in cleared funds from a New Service Provider in respect of the Project on or prior to the date which falls six (6) Months after the Termination Date provided that such amount shall be deemed to be zero where:

(a) this Agreement is not the last in time of the Service Contracts to be terminated; or

(b) the "Project Premium" (as defined in the relevant Services Contract) is paid by the Authority under another Services Contract;

	"Proposed Workforce"
	has the meaning given to it in clause 16.13.1;

	"Proposed Workforce Information"
	means the information in relation to The Contractor's workforce set out in Appendix One (1) (TUPE staff);

	"Quarter" 

	means a period of three (3) Months ending on 31 March, 30 June, 30 September and 31 December, provided that: 

(a) the first Quarter during the Term shall exclude any days up to (but excluding) the Full Service Commencement Date; 

(b) the first Quarter during the Term shall start on the Full Service Commencement date and end on the first to occur of 31 March, 30 June, 30 September and 31 December; 

(c) each such three (3) month period shall start on the day following the last day of the preceding Quarter; 

(d) and the last Quarter during the Term shall end upon the expiry of the Term (whether by the effluxion of time or otherwise);  

	"Quarterly Reports"

	means the quarterly reports provided in accordance with clause 12.2, the requirements of which are set out in Schedule Three (3) (Monitoring and Reporting);

	"Receiving Party"

	means the Party receiving Confidential Information from the other Party;

	"Referral Notice"
	has the meaning given to it in clause 44.6 (Referral of the Dispute); 

	"Referring Party"
	has the meaning given to it in clause 44.3 (Adjudication); 

	"Reinstatement Outline"
	has the meaning given to it in clause 20.16.1

	"Reinstatement Plan"

	has the meaning given to it in clause 20.16.5;

	"Reinstatement Works"

	has the meaning given to it in clause 20.16.1;

	"Relevant Authority" 
	means any court with the relevant jurisdiction and any local, national or supra-national agency, local authority, inspectorate, minister, ministry, official or public or statutory person of the government of the United Kingdom or of the European Union;

	"Relevant Employees"

	means the employees who are the subject of a Relevant Transfer;

	"Relevant Event"
	means any Authority Change, any Compensation Event or other matter as a result of which there may be an adjustment to the Service Payment in accordance with clause 48);

	"Relevant Incident"

	has the meaning given to it in clause 20.16;

	"Relevant Proceeds"

	has the meaning given to it in clause 20.16.6.2;

	"Relevant Transfer"

	means a relevant transfer for the purposes of TUPE or the Directive;

	"Relevant Transfer Date"

	means the date on which an Eligible Employee transfers to The Contractor  or any sub-contractor whether by virtue of any Relevant Transfers or deemed Relevant Transfers or otherwise;

	"Relief Event"
	means, without prejudice to The Contractor's obligations under this Agreement, any of the following:

(a) fire, explosion, lightning, ionising radiation (to the extent it does not constitute a Force Majeure Event), earthquakes, riot and civil commotion;

(b) any failure or shortage of power, fuel or transport;

(c) any blockade or embargo which does not constitute a Force Majeure Event, and

(d) any:

(i) official or unofficial strike;

(ii) lockout;

(iii) go slow; or

(iv) other dispute, 

generally affecting the Service industry or a significant sector of it in each case on a national basis,

unless any of the events listed in paragraphs (a) to (d) inclusive arises (directly or indirectly) as a result of any wilful act or wilful default of The Contractor or the Contractor Related Party;

	"Remuneration Costs"
	has the meaning given to it in clause 16.13.2;

	"Reorganisation Costs"
	has the meaning given to it in clause 16.13.3;

	"Required Action"

	has the meaning given to it in clause 34.3;

	"Responding Party"
	has the meaning given to it in clause 44.3 (Adjudication);

	"Response"
	has the meaning given to it in clause 44.7 (Response to the Referral);

	"Restricted Premises"
	has the meaning given to it on clause 19.11.1;

	"Retendering Information" 
	has the meaning given to it in paragraph 17.2; 

	"Return Date"

	means in respect of any of the Service the date on which The Contractor ceases to provide that Streetscene Service or those Services whether upon expiry or earlier termination of this Agreement or pursuant to any notice served by the Authority or for any other reason;

	"Returning Employees"

	means those employees wholly or mainly engaged in the provision of the Service at or immediately before the expiry or termination of the provision by The Contractor of those Service and whose employment transfers to the Authority or a New Service Provider pursuant to TUPE;

	"Scheduled Monuments"

	means those monuments within the Sites that are listed as scheduled monuments and such other monuments falling within the Sites as may be designated as scheduled monuments from time to time;

	"Service Client Liaison Meeting"
	has the meaning given to it in Schedule Two (2) (Management Groups and Meetings);

	"Service Payment"

	means the fee payable by the Authority to The Contractor  in accordance with clause 9 (Service Payments) and calculated in accordance with Schedule Seven (7) (Form of Service Payment Monthly Report);

	"Service Payment Monthly Report"

	means the report to be provided under clause 10 in the form set out in Schedule Seven (7) (Form of Service Payment Monthly Report);

	"Service Termination Date"

	means the date on which The Contractor ceases to provide the Service for whatever reason;

	"Services"

	means the service provided by The Contractor to the Authority under the service Contracts;

	"Services Contract"

	Means this Agreement;

	"Single Status"
	has the meaning given to it in clause 23.31A.1;

	"Sites"

	means all of the geographical area which will be utilised by The Contractor in order to provide the Service as identified in the GIS Mapping Documents;

	"Specific Performance Deductions"
	means the relevant specific Performance Deductions to be applied in Schedule Seven (7) (Form of Service Payment Monthly Report); 

	"Specific Performance Standards"
	means the relevant standards described as such in the Authority's Requirements set out in Volume B Specification;

	"SSSIs"
	means the areas within the Sites that have been designated as Sites of Special Scientific Interest and such other sites or areas as may be designated as Sites of Special Scientific Interest from time to time;

	"Standards Board"
	means the Authority's standards board; 

	"Strategic Client Liaison Meeting"
	has the meaning given to it in Schedule Two (2) (Management Groups and Meetings);

	"The Service"

	means the service to be carried out in accordance with this Agreement including the service to be carried out to satisfy the Authority's Requirements and under and in accordance with the Method Statements; 

	"Sub-Contractor"

	means any person engaged directly by The Contractor from time to time as may be permitted by this Agreement to perform the Service (or any of them).  References to "sub-contractors" means sub-contractors (of any tier) of The Contractor;

	"Term"

	means, subject to the earlier termination of this Agreement in accordance with its terms, a period of nine (9) years from the Full Service Commencement Date as such period may be extended in accordance with the provisions of clause 2 (Authority's Option to Extend the Term);

	"Terminated Service"

	means any or all of the Service which The Contractor ceases to provide for whatever reason;

	"Termination Date"

	means the date of early termination of this Agreement in accordance with clauses 21, 23, 25, 27 or 29;

	"Termination Notice"

	means an Authority Termination Notice or a The Contractor Termination Notice or any other notice of termination given by either Party in accordance with the terms of this Agreement;

	"Termination Sum"

	means the Authority Default Termination Sum, The Contractor Default Termination Sum, the Force Majeure Termination Sum, the Prohibited Act and Corrupt Gifts Termination Sum or any other compensation payable pursuant to any other term of this Agreement;

	"Third Party Claim"
	has the meaning given to it in clause 47.1;

	"Third Party Contractor"

	means any contractor (other than The Contractor) engaged by or on behalf of the Authority to perform any service equivalent to any of the Service;  

	"Third Party Intellectual Property Rights"

	means any Intellectual Property Rights that are not owned by The Contractor or the Authority;

	"Total Carbon Dioxide Emissions"
	means the aggregate of:

(a) the Direct Carbon Dioxide Emissions; and

(b) the Indirect Carbon Dioxide Emissions;

	"Transferee Admission Agreement"

	means an admission agreement entered into in accordance with regulation 6 of the LGPS Regulations by the Administering Authority, the Authority and The Contractor or a Sub-Contractor (as appropriate);

	"Transferring Employee"

	means an employee of the Authority (excluding, without limitation, any person engaged by the Authority as an independent contractor or persons employed by any Third Party Contractor) whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Authority and the Contractor, a contract of employment with someone other than the Authority;

	"Transferring Original Employee"
	means an employee of the Authority:

(a) who became, by the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out a contract between the Authority and another body, an employee of someone other than the Authority; 

(b) whose contract of employment on each occasion when an intervening contract was carried out became, by virtue of the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out the intervening contract, a contract of employment with someone other than his existing employer; and

(c) whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Authority and The Contractor, a contract of employment with someone other than the Authority;

For the purposes of this definition, "intervening contract" has the meaning ascribed to that phrase in paragraph 10 of the Best Value Authorities Staff Transfers (Pensions) Direction 2007;

	"Transition Period"

	means the period of sixty (60) Business Days immediately following the Commencement Date;

	"TUPE"

	means the Transfer of Undertakings (Protection of Employment) Regulations 2006;

	"Utilities"

	means water (including sewerage), gas and electricity;

	"VAT"

	means any value added tax as provided for in the Value Added Tax Act 1994 or any other tax of similar nature;

	"Warning Notice"
	has the meaning given to it in clause 23.2.1;

	"Warranties"

	means the representations and warranties set out in Clause 3;

	"Week" 
 
	means a period of seven (7) days ending at 23:59 on a Sunday, provided that: 

(a) the first Week during the Term shall start on the Full Service Commencement Date and end on the next Sunday; 

(b) such seven (7) day period shall start on the day following the last day of the preceding Week; and 

(c) the last Week during the Term shall end upon the expiry of the Term (whether by the effluxion of time or otherwise);  

	"Weekly Reports"

	means the weekly reports to be produced by The Contractor in accordance with clause 12.2, the requirements of which are set out in Schedule Three (3) (Monitoring and Reporting); and


1.2 Interpretation

In this Agreement except where the context otherwise requires:

1.2.1 the masculine includes the feminine and vice-versa;

1.2.2 the singular includes the plural and vice-versa;

1.2.3 a reference to any clause, sub-clause, paragraph, schedule, recital or annex is, except where expressly stated to the contrary, a reference to such clause, sub-clause, paragraph, schedule, recital or annex of and to this Agreement;

1.2.4 save where otherwise provided in this Agreement, any reference to this  Agreement or to any other document shall include any permitted variation, amendment or supplement to such document;

1.2.5 any reference to any enactment, order, regulation or other similar instrument shall be construed as a reference to the enactment, order, regulation or instrument as amended, replaced, consolidated or re-enacted;

1.2.6 a reference to a person includes firms, partnerships and corporations and their successors and permitted assignees or transferees;

1.2.7 headings are for convenience of reference only;

1.2.8 words preceding "include", "includes", "including" and "included" shall be construed without limitation by the words which follow those words;

1.2.9 any obligation on a Party to do any act, matter or thing includes, unless expressly stated otherwise, an obligation to procure that it is done; and

1.2.10 subject to any express provisions of this Agreement to the contrary, the obligations of either Party are to be performed at that Party's own cost and expense.

1.3 Schedules

The Schedules to this Agreement form part of this Agreement.

1.4 Save as otherwise expressly provided, the obligations of the Authority under this Agreement are obligations of the Authority in its capacity as a contracting counterparty and nothing in this Agreement shall operate as an obligation upon, or in any other way fetter or constrain the Authority in any other capacity, nor shall the exercise by the Authority of its duties and powers in any other capacity lead to any liability under this Agreement (howsoever arising) on the part of the Authority to The Contractor. 
1.5 Precedence of Documentation

In the event of any inconsistency between the provisions of the body of this Agreement and the Schedules, the body of this Agreement shall take precedence.  In the event of any inconsistency between the provisions of the body of this Agreement and the Authority’s Standard Terms and Conditions of Contract for Goods and Services, the body of this Agreement shall take precedence.

1.6 Responsibility for Related Parties

Subject to the provisions of this Agreement, The Contractor shall be responsible as against the Authority for the acts and omissions of The Contractor Related Parties as if they were the acts and omissions of The Contractor and the Authority shall be responsible as against The Contractor for the acts and omissions of the Authority Related Parties as if they were the acts and omissions of the Authority.  The Contractor shall, as between itself and the Authority, be responsible for the selection of and pricing by the Contractor Related Party.  

1.7 Approval

Unless expressed to the contrary neither the giving of any approval, consent, examination, acknowledgement, knowledge of the terms of any agreement or document nor the review of any document or course of action by or on behalf of the Authority, nor the failure of the same, shall unless otherwise expressly stated in this Agreement, relieve The Contractor of any of its obligations under the Project Documents or of any duty which it may have hereunder to ensure the correctness, accuracy or suitability of the matter or thing which is the subject of the approval, consent, examination, acknowledgement or knowledge.

1.8 Succession

References to a public sector organisation (including the Authority) shall be deemed to include a reference to any successor to such public sector organisation or any organisation or entity which has taken over either or both the functions and responsibilities of such public sector organisation.  References to other persons (including the Authority) shall include their successors and assignees.

2. AUTHORITY'S OPTION TO EXTEND THE TERM

2.1 The Authority may, by giving written notice to The Contractor no later than the date which falls twelve (12) months prior to the expiry of the Term, extend the Term in accordance with provisions of this clause 2.  

2.2 The Authority may exercise its right under this clause 2 to extend the Term on no more than two (2) occasions provided that the duration of each such extension shall not exceed two (2) years and the aggregate of such extensions shall not exceed four (4) years.

2.3 Where the Authority exercises its option pursuant to clause 2.1 above, the Parties shall meet, within ninety (90) days of the issue by the Authority of the notice referred to in clause 2.1 (each an "Extension Meeting Date"), to agree any variations to the Project Documents which should apply for the extension to the Term.

2.4 In the event that the Parties do not reach agreement following the Extension Meeting Date referred to in clause 2.2 by the date which falls thirty (30) days after the relevant Meeting Extension Date, then no such extension shall take effect and this Agreement shall expire in accordance with clause 31 (Expiry).

2.5 The provisions of clause 44 (Dispute Resolution Procedure) shall not apply to this clause 2.

3. WARRANTIES 

3.1 The Contractor and the Guarantor each hereby warrant and represent to the Authority as at the following dates:

3.1.1 the Full Service Commencement Date; and

3.1.2 the date of the commencement of any extension to the Term in accordance with clause 2 (Authority's Option to Extend the Term) (by reference to the circumstances then prevailing),

in terms of the Warranties and it is acknowledged and agreed by The Contractor and the Guarantor that the Authority relies upon such Warranties in entering into this Agreement. 

3.2 The Contractor and the Guarantor each undertake to the Authority that from the Commencement Date for so long as this Agreement remains in full force and effect it will, upon becoming aware that any litigation, arbitration, administrative or adjudication or mediation proceedings before or of any court, arbitrator or relevant authority may be threatened or pending and immediately after the commencement thereof, give the Authority notice of such litigation, arbitration, administrative or adjudication or mediation proceedings which would affect The Contractor's ability to perform its obligations under this Agreement or otherwise perform its obligations in relation to the Service.
3.3 The Contractor undertakes to the Authority that from the Commencement Date for so long as this Agreement remains in full force and effect:
3.3.1 it will comply, and will procure that the Contractor Related Party complies, with the provisions of the Project Documents (as applicable);

3.3.2 it will throughout the Term comply with and will ensure that all The Contractor Related Parties comply with:

3.3.2.1 the Law; and

3.3.2.2 any reasonable instructions and guidelines issued by the Authority or the Authority's Representative from time to time; and
3.3.3 it will provide the Authority with all assistance it reasonably requires in relation to procuring the Authority Consents provided that in doing so The Contractor shall not be obliged to incur any material costs unless the Authority agrees to reimburse the same.

3.4 All warranties, representations, undertakings, indemnities and other obligations made, given or undertaken by The Contractor in this Agreement are cumulative and none shall be given a limited construction by reference to any other.

4. AUTHORITY WARRANTIES

4.1 No Warranty by Authority 

Subject to clause 4.3, the Authority does not give any warranty or undertaking as to the relevance, completeness, accuracy or fitness for any purpose of any of the Disclosed Data.

4.2 No Liability to The Contractor
Neither the Authority nor any Authority Related Party shall be liable to The Contractor in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of:

4.2.1 any inaccuracy, omission, unfitness for any purpose or inadequacy of any kind whatsoever in the Disclosed Data; or

4.2.2 any failure to make available to The Contractor any materials, documents, drawings, plans or other information relating to the Agreements.

4.3 Fraudulent Statements

Nothing in this clause 6 shall exclude any liability which the Authority or any Authority Related Party would otherwise have to The Contractor in respect of any statements made fraudulently prior to the date of the Commencement Date.

4.4 The Contractor's Due Diligence

4.4.1 The Contractor shall, subject to the terms of this Agreement, be deemed to have satisfied itself as to the Sites, the Facilities and the Access Rights to which it will acquire rights and the nature and extent of the risks and obligations assumed by it under this Agreement and gathered all information necessary to perform its obligations under this Agreement and other obligations assumed by it, including:

4.4.1.1 information as to the nature, location, adequacy and condition of the Sites, the Facilities, the Access Rights, the SSSIs and the Scheduled Monuments (including hydrological, geological geo-technical and sub-surface conditions); and

4.4.1.2 information relating to archaeological finds, areas of archaeological scientific or natural interest, local conditions and facilities and the quality of existing structures.

4.5 Subject to clause 4.3, The Contractor shall not in any way be relieved from any obligation under this Agreement nor shall it be entitled to claim against the Authority on grounds that any information, whether obtained from the Authority or from any Authority Related Party or otherwise (including information made available by the Authority), is incorrect or insufficient and shall make its own enquiries as to the accuracy and adequacy of that information.

5. THE AUTHORITY'S OBLIGATIONS

5.1 The Authority undertakes that it shall, from the Full Service Commencement Date:

5.1.1 supply The Contractor with such information held by the Authority (and not available elsewhere), as The Contractor may reasonably require to enable The Contractor to fulfil its obligations under this Agreement (but without the Authority being obliged to incur any material expenditure in relation to the provision of the same); and

5.1.2 subject to the terms of this Agreement and to The Contractor complying with the terms of this Agreement, use reasonable endeavours to carry out its obligations and exercise its rights under this Agreement so as to minimise any disruption to the provision of the service by The Contractor. 
6. PROVISION OF THE SERVICE

6.1 The Authority engages The Contractor and The Contractor hereby shall provide (or procure the provision of) the Service throughout the Term in accordance with and subject to the terms and conditions of this Agreement.

6.2 In performing the Service, The Contractor shall operate as, and have the status of, an independent contractor and shall not operate or have the status of agent, employee or representative of the Authority.

6.3 The Contractor undertakes throughout the Term to: 

6.3.1 ensure that it and The Contractor Related Parties will be appropriately qualified and experienced to undertake their tasks and will use all professional skill and care (subject to and in accordance with the provisions of this Agreement) in the provision of the Service which will be supplied in a professional and competent manner and will be fully supervised at all times and in accordance with Good Industry Practice;

6.3.2 provide all The Contractor Related Parties with such training as is appropriate and necessary to enable them to perform the Service in accordance with the provisions of this Agreement;

6.3.3 inform the Authority promptly, giving details of the circumstances, reasons and likely duration, in the event it becomes aware of anything of whatsoever nature and whether or not the result of any act or omission on the part of The Contractor and/or the Contractor Related Party which may prevent or hinder The Contractor fulfilling its obligations in accordance with this Agreement; 

6.3.4 in accordance with this Agreement provide the Service efficiently and in a manner which represents value for money for the Authority;

6.3.5 ensure that the Service fully complies with and meet all the requirements of this Agreement, the Authority's Requirements, the Method Statements, Good Industry Practice, Guidance, all Necessary Consents and all applicable Authority Policies and Law;

6.3.6 ensure that new materials only will be used in carrying out the Service (unless the Authority agrees otherwise in writing or the contrary is set out in the Authority's Requirements) and all goods used or included in the provision of the Service will be of satisfactory quality, and there will not be used or included in the Service any products or materials which are not in conformity with relevant British or European Union Standards or codes of practice which at the time of use are widely known to building or services contractors or members of the relevant design profession within the European Union to be deleterious to health or safety or to the durability of buildings and/or other structures and/or finishes and/or plant and machinery in the particular circumstances in which they are used;

6.3.7 provide the Service in a way that ensures that the Efficiency Targets are satisfied;

6.3.8 carry out the Service in a manner that does not breach any provisions of the Title Deeds;

6.3.9 carry out the Service to ensure that no act or omission to act by The Contractor or any Contractor Related Party shall give rise to a right for any person to obtain title to or any right or interest over the Sites or any part of them; 

6.3.10 otherwise provide the Service in accordance with the terms of this Agreement.

6.4 Site Matters and Environmental Liability

6.4.1 Subject to the other terms of this Agreement,) The Contractor shall be deemed to have:

6.4.1.1 carried out a ground physical and geophysical investigation and to have inspected and examined the Sites and their surroundings and (where applicable) any existing structures or works on, over or under the Sites;

6.4.1.2 satisfied itself as to the nature of the Site Conditions, the ground and the subsoil, the form and nature of the Sites, the loadbearing and other relevant properties of the Sites, the risk of injury or damage to property affecting the Sites, the nature of the materials (whether natural or otherwise) to be excavated and the nature of the design, works and materials necessary for the provision of the Service;

6.4.1.3 satisfied itself as to the adequacy of the means and rights of access and egress to, through and from the Sites and any accommodation it may require for the purposes of fulfilling its obligations under this Agreement (such as equipment storage);

6.4.1.4 satisfied itself as to the possibility of interference by persons of any description whatsoever (other than the Authority) with access to or use of, or rights in respect of, the Sites with particular regard to the owners of any land adjacent to the Sites; and

6.4.1.5 satisfied itself as to the precautions, times and methods of working necessary to prevent any nuisance or interference, whether public or private, being caused to third parties.

6.4.2 Subject to the other terms of this Agreement, The Contractor accepts full responsibility for all matters referred to in clause 6.5.1 (Site Matters) and The Contractor shall:

6.4.2.1 not be entitled to make any claim against the Authority of any nature whatsoever on any grounds including the fact that incorrect or insufficient information on any matter relating to the Sites was given to it by any person, whether or not an Authority Related Party; and

6.4.2.2 be responsible for, and hold the Authority harmless from, cleaning up and otherwise dealing with any Contamination at the Sites in accordance with this Agreement and so that it shall at all times comply with its obligations under this Agreement including (without limitation) complying with, at its own cost, Good Industry Practice, any applicable Law and any Necessary Consents, orders, notices or directions of any regulatory body (whether made against the Authority or The Contractor).

6.4.3 The Authority shall be responsible for any Contamination which:

6.4.3.1 is identified in the Environmental Baseline Surveys; and

6.4.3.2 could have been identified in the Environmental Baseline Surveys (taking into account the scope of such surveys) had such survey (as applicable) been carried out with the level of skill and care reasonably to have been expected from competent professionals carrying out such survey.
If the Authority is not responsible for such ground conditions and/or Contamination under this clause 6.5.3 then The Contractor shall be so responsible.

6.4.4 Where pursuant to clause 6.5.3 the Authority is responsible for any of the matters referred to then, to the extent that any Contamination (for which the Authority is responsible under clause 9.5.3) is required by Law to be cleaned up, remediated, or otherwise dealt with, the Authority shall be responsible for (or shall procure) the cleaning up of or remediation of or otherwise dealing with such Contamination and The Contractor shall provide the Authority (or any person acting on behalf of the Authority) with such access (during normal working hours) to the relevant Site as may be reasonably required by the Authority.
6.4.5 The Parties shall, in cleaning up, remediating or otherwise dealing with any Contamination, do so in accordance with Good Industry Practice, any applicable Law and any Necessary Consents, orders, notice or directions of any regulatory body (whether made against the Authority or The Contractor).

6.4.6 To the extent that any part(s) of the Sites suffer from or are affected by Contamination arising from a source off Site (whether or not on adjacent land) The Contractor shall be responsible for the cleaning up and otherwise dealing with such Contamination and taking such steps on the Sites as may be reasonable to mitigate the possibility of the recurrence of such Contamination on the Sites and then the following provisions shall apply:

6.4.6.1 where any such matter arises after the Full Service Commencement Date for such Site The Contractor shall be entitled to such relief from its obligations under this Agreement as shall be reasonably necessary in the circumstances and no Performance Deductions may be made in respect of the relevant Service which are directly affected pursuant to Schedule Seven (7) (Form of Service Payment Monthly Report) for a reasonable period (to be agreed between the Parties acting reasonably) but any work or change to the Service required or instructed to be done in consequence of it, shall be The Contractor's responsibility and shall not constitute an Authority Change; 

6.4.6.2 The Contractor shall:

6.4.6.2.1 clean up, remediate, or otherwise deal with, such Contamination, and take steps reasonably necessary to prevent the recurrence of the same, all in accordance with Good Industry Practice, all relevant Necessary Consents and the Law; and

6.4.6.2.2 other than where clause 6.5.6.3 applies, hold the Authority harmless from, and indemnify the Authority in respect of, all Direct Losses incurred by the Authority resulting from such Contamination; and

6.4.6.3 the Authority shall, but only to the extent that The Contractor is able to demonstrate to the Authority that it does not have the right to take action against third parties in its own name to recover the losses suffered or incurred by The Contractor in cleaning up, remediating or otherwise dealing with such Contamination, at the Authority's option either:

6.4.6.3.1 take such action against third parties in its own name as The Contractor may (acting reasonably) direct; or

6.4.6.3.2 permit The Contractor to take such action in the name of the Authority at The Contractor's own expense in which case the provisions of clause 47 (Conduct of Claims) shall apply as if The Contractor were the Indemnifying Party and the Authority were the Indemnified Party, except that The Contractor shall not pay or settle such claims without prior consent of the Authority, 

subject to The Contractor indemnifying the Authority in respect of all costs reasonably and properly incurred by the Authority in respect of such action.  Where the Authority takes such action under clause 6.5.6.3.1 the Authority shall be liable to The Contractor for all losses suffered or incurred by The Contractor as a result of its obligations under this clause 6.5.6.3, provided that The Contractor's entitlement in respect of any matter to which this clause 6.5.6.3 applies shall be limited to the amount recovered by or in the name of the Authority from the relevant third party in respect of the losses referred to in clause 6.5.6.3;

6.5 Carbon Dioxide Emissions

6.5.1 In each Contract Year The Contractor shall reduce the Total Carbon Dioxide Emissions by not less than the relevant Carbon Dioxide Emissions Reduction Target for the relevant Contract Year.

6.5.2 Where the Authority must account for The Contractor's carbon dioxide emissions under the national carbon credit trading scheme, and The Contractor has failed to reduce the Total Carbon Dioxide Emissions to an amount equal to or greater than the CRC Target in accordance with clause 6.8.1 above, The Contractor shall pay to the Authority the CRC Default Sum.  

6.6 Compliance with the CDM Regulations
6.6.1 In this clause 6.6, the CDM co-ordinator, construction phase plan, contractor, designer and principal contractor have the same meanings as in the Construction (Design and Management) Regulations 2007 (the "CDM Regulations").
6.6.2 The Contractor shall in respect of the Service to which the CDM Regulations apply:
6.6.2.1 observe, perform and discharge or procure the observance, performance and discharge of all the obligations, requirements and duties of the principal contractor and/or a contractor pursuant to the CDM Regulations and any code of practice for the time being approved by the Health and Safety Commission or equivalent body and issued in connection with the CDM Regulations (the "ACOP"); and

6.6.2.2 observe, perform and discharge or procure the observance, performance and discharge of all the obligations, requirements and duties of a designer pursuant to the CDM Regulations and the ACOP in relation to any of the Service for which The Contractor has a design responsibility.

6.6.3 The Contractor hereby warrants to the Authority that is competent to observe, perform and discharge or procure the observance, performance and discharge of all the obligations, requirements and duties imposed on a contractor, the principal contractor and/or a designer by the CDM Regulations and the ACOP and shall indemnify the Authority on demand from and against all Losses suffered or incurred by the Authority which arise from any failure by The Contractor to comply with the said obligations, requirements and duties.
6.6.4 Without prejudice to any of the foregoing, The Contractor shall:

6.6.4.1 provide the Authority and the CDM co-ordinator with any construction phase plan for any Service prior to commencing that Service and with any updated, reviewed, revised or refined construction phase plan from time to time during the course of the provision of the Service; 

6.6.4.2 provide any construction phase plan pursuant to clause 6.9.4.1 in sufficient time to reasonably allow the Authority and/or the CDM co-ordinator the opportunity to comment thereon prior to the commencement of the Service and prior to any change in the method of the provision of the Service; and 

6.6.4.3 act on any comments that the Authority and/or the CDM co-ordinator may have in respect of any construction phase plan at any stage,

provided that, no approval, perusal, inspection of any construction phase plan or any comments thereon by the Authority or the CDM co-ordinator shall wholly or partly relieve The Contractor of its obligations and liabilities under this clause 6.9 (Compliance with the CDM Regulations).
6.7 Notwithstanding The Contractor's other obligations to carry out the Service under this Agreement, The Contractor acknowledges and agrees that it shall be responsible (at its own cost) throughout the Term for the provision of the Cyclical Services in relation to the Extended Geographical Area.

6.8 In relation to the ordering and provision of Ordered Services, the Parties shall comply with the provisions of Schedule Eight (8) (Ordered Services).
7. REPRESENTATIVES AND COMMUNICATIONS

7.1 The Contractor Representative

The Contractor shall employ a representative, the identity of whom will be subject to the prior written approval of the Authority (such approval not to be unreasonably withheld or delayed), to act as The Contractor's Representative in connection with the provision of the Service and generally in connection with this Agreement (the "The Contractor Representative"). 

7.2 Authority of The Contractor's Representative

The Contractor's Representative shall have full authority to act on behalf of The Contractor for all purposes of this Agreement.  The Authority and the Authority's Representative shall be entitled to treat any act of The Contractor's Representative in connection with this Agreement as being expressly authorised by The Contractor (save where The Contractor has notified the Authority in writing that such authority has been revoked) and the Authority shall not be required to determine whether any express authority has in fact been given.

7.3 Appointment of Successor

The Contractor may by notice to the Authority change The Contractor's Representative. Where The Contractor wishes to do so it shall by written notice to the Authority propose a substitute for approval, taking account of the need for liaison and continuity in respect of the provision of Service.  Such appointment shall be subject to the approval of the Authority (not to be unreasonably withheld or delayed).  

7.4 Management Groups and Meetings

The Authority and The Contractor (or their authorised representatives) shall attend the meetings and comply with the requirements as set out in Schedule Two (2) (Management Groups and Meetings).

7.5 Authority's Representative

The Authority shall appoint an individual to be the Authority's Representative and as such to liaise with The Contractor's Representative (the "Authority's Representative"), and shall keep The Contractor informed of the identity from time to time of the Authority's Representative.

7.6 Authority of Authority's Representative

The Authority's Representative shall have full authority to act on behalf of the Authority for all purposes of this Agreement. The Contractor shall be entitled to treat any act of the Authority's Representative in connection with this Agreement as being expressly authorised by the Authority (save where the Authority has notified The Contractor that such authority has been revoked) and The Contractor shall not be required to determine whether any express authority has in fact been given.

7.7 Appointment of Successor

The Authority may by notice to The Contractor change the Authority's Representative. Where the Authority wishes to do so it shall by written notice to The Contractor propose a substitute for approval (such approval not to be unreasonably withheld or delayed), taking account of the need for liaison and continuity in respect of the provision of Service. 

7.8 Notices etc

Subject to clause 43 (Notices), any notice, information, instructions or public communication given to:

7.8.1 The Contractor's Representative shall be given in writing and shall be deemed to have been given to The Contractor; and

7.8.2 the Authority's Representative shall be given in writing and shall be deemed to have been given to the Authority. 

8. UTILITIES

8.1 From the Full Service Commencement Date, The Contractor shall be responsible for:

8.1.1 the cost of Utilities at the Facilities, any New Facilities and for any metered Utilities on any other Sites as identified in the GIS Mapping Documents, including payments to, interaction with and performance of other obligations to any statutory undertaker; 

8.1.2 the connection and running costs of any telecommunications at the Facilities and any New Facilities including payments to, interaction with and performance of obligations to any statutory undertaker; and

8.1.3 minimising the usage and costs of Utilities in the performance of its obligations under this Agreement provided always that such obligation shall not relieve The Contractor of any of its other obligations under this Agreement.

9. SERVICE PAYMENTS

9.1 The Authority shall from the Full Service Commencement Date until the Expiry Date or earlier termination of this Agreement pay The Contractor the: 
9.1.1 Service Payment in accordance with clause 10 (Service Payment Reports and Invoicing) and Schedule Seven (7) (Form of Service Payment Monthly Report); and

9.1.2 Ordered Services Payment in accordance with Schedule Eight (8) (Ordered Services).

9.2 Each Service Payment shall have VAT applied at the prevalent rate set by Her Majesty's Revenue and Customs applicable at the time of delivery or performance of the Service to which the relevant Service Payment relates. 

10. SERVICE PAYMENT REPORTS AND INVOICING

10.1 No later than five (5) Business Days following the last Business Day of each Month during the Term, The Contractor shall provide to the Authority's Representative a Service Payment Monthly Report setting out the calculation of the Service Payment claimed by The Contractor for the preceding Month after the application of Performance Deductions and all other deductions that the Authority is entitled to make in accordance with this Agreement.

10.2 Within ten (10) Business Days of receiving the Service Payment Monthly Report the Authority Representative shall provide to The Contractor with an Authority monthly reply (the "Authority Monthly Reply") which shall state:

10.2.1 whether or not the Authority's Representative agrees with the Service Payment Monthly Report; and

10.2.2 if the Authority's Representative does not agree with the Service Payment Monthly Report, such disagreement and the amount which in the Authority's Representative's opinion is due to The Contractor for such Month together with evidence to support such an opinion.

10.3 The Authority shall pay any agreed (in accordance with clause 10.2) element of the Service Payment set out in that Service Payment Monthly Report within ten (10) Business Days of receipt by the Authority of a valid VAT invoice in respect thereof.  
10.4 If the Authority fails to pay any undisputed amount in accordance with clause 1.3, then The Contractor shall (not earlier than ten (10) Business Days following receipt by the Authority of the invoice referred to in clause 10.3) serve a further written demand on the Authority and the Authority's Representative attaching a copy of the invoice referred to in clause 10.3 and requiring payment within a further ten (10) Business Days of receipt by the Authority of such demand.
10.5 If in any Authority Monthly Reply, the Authority's Representative notifies The Contractor that the Authority disagrees with the relevant Service Payment Monthly Report, The Contractor shall thereupon as soon as reasonably practicable and in any event within five (5) Business Days of receipt of the Authority Monthly Reply notify the Authority's Representative of The Contractor's confirmation or modification of the Service Payment Monthly Report. 

10.6 If The Contractor disputes any matter referred to in the Authority's Monthly Reply The Contractor shall promptly notify the Authority's Representative giving reasonable details and the Authority's Representative shall take proper account of such objection and shall thereupon as soon as reasonably practicable and in any event within ten (10) Business Days of receipt of The Contractor's notification of such dispute notify The Contractor of its confirmation or modification of the Authority Monthly Reply.

10.7 If the Authority's Representative and The Contractor do not agree on the amount of any Service Payment on or before the date which falls thirty (30) Business Days after submission of the Authority Monthly Reply then such dispute shall be referred for determination in accordance with clause 44 (Dispute Resolution Procedure).

10.8 Following resolution of the dispute the amount agreed or adjudged to be due shall be treated as not in dispute and shall, together with interest thereon at a rate of 1% above the base rate of Barclays Bank PLC from time to time calculated on a daily basis from the Business Day after the date on which the Service Payment was due but for the dispute, until the date of payment of the disputed amount, be paid by the Authority within ten (10) Business Days of receipt by the Authority of a valid invoice in respect thereof. 

10.9 Whenever The Contractor is liable under or in connection with this Agreement to pay any sum of money to the Authority, it shall pay to the Authority (to such account as the Authority shall have notified to The Contractor in each notice or demand for payment submitted to The Contractor) within twenty (20) Business Days of the Authority's demand for payment and if not so paid the Authority shall be entitled to recover interest on any monies due at the rate of 1% above the base rate of Barclays Bank PLC from time to time calculated on a daily basis from the due date for payment until the date that payment is received by the Authority whether before or after judgment.

10.10 The Contractor shall comply with its obligations set out in Schedule Seven (7) (Form of Service Payment Monthly Report).
11. EFFICIENCY TARGETS

11.1 The Contractor acknowledges that the Authority is required by the Government's 2010 Comprehensive Spending Review (CSR10) to meet the Efficiency Targets, and may be required in the future to meet alternative Efficiency Targets, and The Contractor undertakes that it shall, in relation to the Service, on reasonable notice from the Authority, meet with the Authority and any other persons required by the Authority in order to discuss with the Authority and otherwise provide assistance to the Authority in achieving the Efficiency Targets.  

11.2 The Contractor acknowledges and agrees that in satisfying its obligations under clause 17.1: 

11.2.1 it shall maintain and produce evidence of “cashable efficiency gains” to the Authority (in such form and at such times as the Authority may reasonably require) an audit trail of any such "cashable efficiency gains" which is sufficient in all respects so as to clearly demonstrate such "cashable efficiency gains" to both the Authority, any Authority Related Parties and any external auditor of the Authority. 

11.3 Without prejudice to clause 11.1, The Contractor shall provide the Service in order to assist the Authority in meeting the Efficiency Targets.

11.4 No later than the date which is sixty (60) Business Days prior to the end of each Contract Year, The Contractor shall deliver to the Authority a plan setting out the measures it intends to take during the following Contract Year (or such longer period as the Authority may require) to assist the Authority in achieving the relevant Efficiency Targets (the "Draft Efficiency Plan").

11.5 The Authority may, within twenty (20) Business Days of receipt by the Authority of the Draft Efficiency Plan, provide written  comments to The Contractor in respect of the contents of the Draft Efficiency Plan and within five (5) Business Days of receipt by The Contractor of the Authority's comments, The Contractor and the Authority shall meet to discuss and seek to agree the revised Efficiency Plan provided that the Authority shall only be entitled to make comments in respect of the Draft Efficiency Plan if, in the reasonable opinion of the Authority, the Draft Efficiency Plan (or any part thereof) would not, if implemented, assist the Authority in meeting the Efficiency Targets for the relevant Contract Year. 

11.6 If the Authority and The Contractor fail to agree the revised Draft Efficiency Plan within five (5) Business Days of meeting (in accordance with clause 11.4) then the matter shall be referred for determination in accordance with clause 44 (Dispute Resolution Procedure) save that, notwithstanding any Dispute, The Contractor may implement measures in the Draft Efficiency Plan where the same are consented to in writing by the Authority. 

11.7 The Draft Efficiency Plan when agreed or otherwise determined shall become the Efficiency Plan for the following Contract Year.   

11.8 The Contractor shall:

11.8.1 not later than twenty (20) Business Days following the end of each Contract Year, report to the Authority on its delivery of the Efficiency Targets in accordance with the provisions of clause 18 (Monitoring and Reviews); 

11.8.2 report to the Authority on its forecast delivery of the Efficiency Targets which shall be delivered to the Authority not later than the last Business Day of September in each Contract Year; and

11.8.3 otherwise provide such information as the Authority may reasonably require in relation to Efficiency Targets throughout the Term including in relation to any central reporting requirements for forecast and outcome positions.

12. MONITORING AND REVIEWS 

12.1 From the Full Service Commencement Date The Contractor shall monitor the performance of the Service in accordance with the Performance Standards and Schedule Seven (7) (Form of Service Payment Monthly Report).

12.2 The Contractor shall provide the Authority with:

12.2.1 the Annual Service Reports;

12.2.2 the Efficiency Target Reports;

12.2.3 the Carbon Dioxide Emissions Reduction Reports;

12.2.4 the Quarterly Reports; 

12.2.5 the Monthly Reports; 

12.2.6 the Ad-hoc Reports;

(together the "Monitoring Reports") in accordance with the requirements of Schedule Three (3) (Monitoring and Reporting) or, in relation to Ad-hoc Reports, in accordance with such requirements as the Authority may notify The Contractor from time to time provided that the Authority shall, in relation to Ad-hoc Reports only, be responsible for reimbursing The Contractor its reasonable and proper costs incurred in providing the same.

12.3 The Authority or an authorised representative of the Authority may at all reasonable times enter any property occupied or utilised by The Contractor for the purposes of carrying out its obligations under this Agreement to observe, inspect and satisfy itself as to the adequacy of the monitoring procedures put in place by The Contractor to enable it to comply with the requirements of Schedule Three (3) (Monitoring and Reporting).

12.4 Without prejudice to the Authority's rights under clause 23 (Termination on The Contractor Default), in the event that any of the Monitoring Reports or management meetings demonstrate that The Contractor is failing to meet its obligations in respect of this Agreement, the Authority may by notice to The Contractor (containing reasonable detail of the additional measures to be taken by the Authority or by The Contractor (as the case may be) in monitoring the performance of The Contractor) increase the level of its monitoring of The Contractor, or (at the Authority's option) of The Contractor's monitoring of its own performance of its obligations under this Agreement until such time as The Contractor shall have demonstrated to the reasonable satisfaction of the Authority that it will perform (and is capable of performing) its obligations under this Agreement.

13. Best Value, Continuing Value for Money and customer satisfaction

13.1 The Authority and The Contractor shall throughout the Term comply with the provisions of Schedule One (1) (Best Value and Continuing Value for Money).

13.2 The Authority and The Contractor shall throughout the Term comply with the provisions of Schedule Four (4) (Customer Satisfaction Surveys Protocols).

14. CHANGES 

The provisions of Schedule Five (5) (Change Protocol) shall have effect in respect of Changes except as otherwise expressly provided in this Agreement.  

15. INDEMNITIES

15.1 The Contractor shall, subject to clause 15.2, be responsible for, and shall release and indemnify the Authority, any Authority Related Party and their employees, agents and contractors on demand from and against, all liability for Losses and arising from:

15.1.1 death or personal injury; 

15.1.2 loss or damage to property (including property belonging to the Authority or for which it is responsible) ("Authority Property"); 

15.1.3 breach of statutory duty; and

15.1.4 actions, claims, demands, costs, charges and expenses (including legal expenses on an indemnity basis) arising from third party claims, 

which may arise out of or in consequence of, the provision of the Service or the performance or non-performance by The Contractor of its obligations under this Agreement or the presence on the Authority Property of The Contractor or the Contractor Related Party, their employees or agents and any equipment or personnel of any of them.

15.2 The Contractor shall not be responsible for or be obliged to indemnify the Authority under clause 15.1 for:

15.2.1 any of the matters referred to in clauses 15.1.1 to 15.1.4 which arises as a direct result of The Contractor acting on the instructions (excluding any instruction given in relation to the Ordered Services) of the Authority or the Authority's Representative or any Authority Related Party; and

15.2.2 any injury, loss, damage, cost and expense caused by the negligence or wilful misconduct of the Authority, any Authority Related Party or their employees, agents, or contractors or by the breach by the Authority of its obligations under this Agreement. 

16. TUPE

Relevant Transfers

16.1 The Authority and The Contractor agree that the following events:

16.1.1 the Full Service Commencement Date; and

16.1.2 where the identity of a provider (including the Authority) of any service which constitutes or which will constitute any element of the Service is changed whether in anticipation of changes pursuant to this Agreement or not,

shall constitute a Relevant Transfer and that the contracts of employment (together with any collective agreement) of any Relevant Employees shall have effect (subject to Regulation 4(7) of TUPE) thereafter as if originally made between those employees and the new provider except insofar as such contracts relate to any benefits for old age, invalidity or survivors under any occupational pension scheme (save as required under sections 257 and 258 of the Pensions Act 2004).

16.2 The Authority shall comply with its obligations under TUPE in respect of each Relevant Transfer pursuant to this Agreement and The Contractor shall comply and shall procure that each Sub-Contractor shall comply with its obligations (including without limitation the obligation under Regulation 13(4) of TUPE) in respect of each Relevant Transfer pursuant to this Agreement and each of the Authority and The Contractor shall indemnify the other against any Direct Losses sustained as a result of any breach of this clause 15.2 by the Party in default.

Offer of Employment

16.3 If TUPE does not apply to any person who is an Authority Existing Employee, The Contractor shall offer to or shall procure the offer by the relevant Sub-Contractor to each and every such employee a new contract of employment commencing on the Full Service Commencement Date under which the terms and conditions including full continuity of employment shall not differ from those enjoyed immediately prior to the Full Service Commencement Date (except insofar as such contracts relate to any benefits for old age, invalidity or survivors under any occupational pension scheme (save as required under sections 257 and 258 of the Pensions Act 2004)) and the offer shall be in writing, shall be open to acceptance for a period of not less than ten (10) Business Days and shall be made:

16.3.1 if it is believed that TUPE will not apply to such a person, not less than ten (10) Business Days before the Full Service Commencement Date; or

16.3.2 if it is believed that TUPE applies to such a person but it is subsequently decided that TUPE does not so apply, as soon as is practicable and in any event no later than ten (10) Business Days after that decision is known to The Contractor.

16.4 Where any such offer as referred to in clause 16.3 is accepted, the Authority shall indemnify and keep indemnified in full The Contractor on the same terms and conditions as those set out in clauses 16.25, 16.27 and 16.28 of this Agreement as if there had been a Relevant Transfer in respect of each and every Authority Existing Employee who has accepted any such offer and the provisions of clauses 16.13 to 16.20 shall apply in the event of any resulting increase or decrease in the Remuneration Costs and Reorganisation Costs.

16.5 Where any such offer as referred to in clause 16.3 is accepted, The Contractor shall act and shall procure that each relevant Sub-Contractor shall act in all respects as if TUPE had applied to each and every Authority Existing Employee who has accepted any such offer and shall comply with clause 18 (Pensions) of this Agreement in respect of each and every such employee who was immediately before the Full Service Commencement Date an Authority Existing Employee.

16.6 Where any offer as referred to in clause 16.3 is not accepted and TUPE does not apply, the relevant Authority Existing Employee shall remain an employee of the Authority.

Emoluments and Outgoings 

16.7 The Authority shall be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees, including without limitation all wages, holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions, pension contributions and otherwise, up to the Full Service Commencement Date.

16.8 The Contractor shall be responsible or shall procure that any relevant Sub-Contractor is responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees and any other person who is or will be employed or engaged by The Contractor or any Sub-Contractor in connection with the provision of any of the Service, including without limitation all wages, holiday pay, bonuses, commission, payment of PAYE, national insurance contributions, (subject to clause 18 (Pensions)) pension contributions and otherwise, from and including the Full Service Commencement Date.

Employment Costs

16.9 The Authority has supplied to The Contractor the information, as at the date of this Agreement, which is contained in Appendix One (1) TUPE Staff regarding the:

16.9.1 employee number;

16.9.2 age;

16.9.3 status;
16.9.4 contract type;

16.9.5 gender;

16.9.6 normal weekly working hours;

16.9.7 basic pay;

16.9.8 overtime provision;

16.9.9 bonus provision;

16.9.10 pension provision; 

16.9.11 vehicle use); and

16.9.12 annual leave provision, 

in respect of each of those employees of the Authority and of any Third Party Contractor who it is expected, if they remain in the employment of the Authority or of the Third Party Contractor as the case may be until immediately before the Full Service Commencement Date, would be Relevant Employees but the Authority gives no warranty as to the accuracy or completeness of this information. 

16.10 The Authority shall supply to The Contractor an update of the First Employee List at monthly intervals from the date of this Agreement and an updated list ten (10) Business Days before the Full Service Commencement Date. The Authority shall also supply to The Contractor within five (5) Business Days after the Full Service Commencement Date information, which was correct as at the Full Service Commencement Date, in respect of the Relevant Employees on all the same matters as should be provided in the First Employee List.  This list is the "Final Employee List". The Authority gives and shall give no warranty as to the accuracy or completeness of any information contained in any update of the First Employee List or in the Final Employee List. 

16.11 Without prejudice to clauses 16.9, 16.10 and 16.16 the Authority shall or shall procure if it has the contractual or legal powers to do so and shall otherwise use all reasonable endeavours to procure that each Third Party Contractor shall: 

16.11.1 provide the Employee Liability Information to The Contractor at such time or times as required by TUPE; and 

16.11.2 update the Employee Liability Information to take account of any changes as required by TUPE.

16.12 The Authority gives and shall give no warranty as to the accuracy or completeness of the Employee Liability Information supplied by the Authority or any of its Third Party Contractors.

16.13 The Contractor has provided to the Authority, and the Authority has agreed, the details set out in Appendix Two (2) (TUPE staff) which shows, in respect of each of the service, the following information:

16.13.1 the workforce which The Contractor proposes to establish to provide the Service (the "Proposed Workforce") classified by reference to grade, job description, hours worked, shift patterns, pay scales, rates of pay, terms and conditions and pension arrangements;

16.13.2 the monthly costs of employing the Relevant Employees who are expected to be engaged in the provision of the Service. These costs (the "Remuneration Costs") have been calculated on the basis of (amongst other things) the information contained in the First Employee List; and

16.13.3 the costs, including any lump sum payments, which have been agreed between the Parties for the purposes of any reorganisation which may be required to establish the Proposed Workforce or a workforce which is as close as  reasonably practicable to the Proposed Workforce (including but not limited to costs associated with dismissal by reason of redundancy or capability and costs of recruitment). These costs (the "Reorganisation Costs") have been calculated by The Contractor and the Sub-Contractors on the basis of (amongst other things) the information contained in the First Employee List and are set out in Appendix Two (2) (TUPE staff) and identified in the Base Case.

16.14 Any redundancies required to be implemented amongst the Transferring Employees in order to establish the Proposed Workforce will be implemented by The Contractor following the Full Service Commencement Date.  The Contractor shall be responsible for ensuring that any such redundancies are implemented in accordance with:

16.14.1 all relevant statutory provisions;

16.14.2 all relevant provisions of all applicable union recognition agreements (including for the avoidance of doubt all such agreements to which the Authority is a party); and

16.14.3 good employment practice.

16.15 The Contractor shall be responsible for making all payments due to any Transferring Employees who are made redundant on or after the Full Service Commencement Date on the termination of their employment whether contractual statutory or otherwise.

16.16 If at any time (including after the submission of the Final Employee List) the Remuneration Costs and/or the Reorganisation Costs require to be adjusted on account of any differences between the information contained in the First Employee List and that contained in the Final Employee List (including any adjustment following any appeal of the type referred to in clause 23.31A (Equal Pay Appeals and Compromises), or on account of any inaccuracies in or omissions from the information contained in the First Employee List or the Final Employee List then (subject to clauses 16.17, 16.18 and 16.19) there shall be a corresponding adjustment to the Service Payment (in accordance with the provisions of clause 48 (Financial Adjustments) to compensate for any such difference).

16.17 If the circumstances described in clause 16.16 arise in circumstances where there are more Relevant Employees than shown on the Final Employee List, then the Parties shall discuss the implications for the provision of the Service, and The Contractor and the relevant Sub-Contractor shall take all reasonable steps to mitigate any additional costs and any adjustment to the Service Payment shall be calculated as if they had done so.

16.18 In calculating any adjustment to be made to the Service Payment pursuant to clause 16.16:

16.18.1 no account shall be taken of a decrease in the Remuneration Costs or Reorganisation Costs to the extent that it arises from a reduction in the number of Relevant Employees or their whole time equivalent such that there are, immediately after the Full Service Commencement Date, fewer suitably qualified persons available than are required in order to establish the Proposed Workforce;

16.18.2 to avoid double counting, no account shall be taken of any change to the Remuneration Costs or the Reorganisation Costs to the extent that The Contractor has been or will be compensated as a result of any indexation of the Service Payment under this Agreement;

16.18.3 no downwards adjustments under clause 16.16 shall be made in respect of overpayments made by The Contractor or a Sub-Contractor to Relevant Employees which arise from reliance on the Final Employee List to the extent that The Contractor or the Sub-Contractor is unable to correct overpayments in respect of continuing employment having taken reasonable steps to do so;

16.18.4 if there are underpayments by The Contractor or a Sub-Contractor to Relevant Employees, whether claimed or established as unlawful deductions from wages or as a breach of contract, which arise from reliance on the Final Employee List, there shall be an immediate increase to the Service Payment in respect of all such liabilities of The Contractor or the Sub-Contractor for all such underpayments which are retrospective (save that any such liabilities which relate to the period prior to the Full Service Commencement Date shall be dealt with in accordance with clauses 16.7 or 16.25 to 16.28) and an appropriate increase in respect of such liabilities of The Contractor which represent ongoing costs; and

16.18.5 in order to prevent duplication, no adjustment shall be made under this clause 16.18 if any indemnity given by the Authority under any other provision of this Agreement would apply.

16.19 Either Party may propose an adjustment to Service Payment pursuant to clause 16.16 by giving not less than ten (10) Business Days' notice to the other.  Each Party will provide or procure the provision to the other, on an open book basis, access to any information or data which the other Party reasonably requires for the purpose of calculating or confirming the calculation of any adjustment pursuant to clause 16.16.

16.20 In relation to all matters described in clauses 16.17 and 16.18 The Contractor and the Authority shall, and The Contractor shall procure that the relevant Sub-Contractor shall, co-operate with the other or others and take all reasonable steps to mitigate any costs and expenses and any adverse effect on industrial or employee relations.

16.21 The Authority and The Contractor shall, and The Contractor shall procure that each and every Sub-Contractor shall, take all reasonable steps, including co-operation with reasonable requests for information, to ensure that each and every Relevant Transfer pursuant to this Agreement takes place smoothly with the least possible disruption to the activities of the Authority (including the Service) and to the employees who transfer.

Union Recognition

16.22 The Authority shall and shall procure if it has the contractual or legal powers to do so and shall otherwise use all reasonable endeavours to procure that every Third Party Contractor shall supply to The Contractor no later than five (5) Business Days prior to the Full Service Commencement Date true copies of its union recognition agreement(s) and The Contractor shall and shall procure that each and every Sub-Contractor shall in accordance with TUPE recognise the trade unions representing Relevant Employees (as relevant to each Sub-Contractor) after the transfer to the same extent as they were recognised by the Authority or the relevant Third Party Contractor before the Full Service Commencement Date. 

16.23 The Contractor shall procure that, on each occasion on which the identity of a Sub-Contractor changes pursuant to this Agreement, the new Sub-Contractor shall (if relevant in accordance with TUPE) recognise the trade unions representing the employees whose contracts of employment transfer to the new Sub-Contractor to the same extent as they were recognised before the change of identity of the Sub-Contractor in respect of the provision of any of the Service. 

16.24 The Contractor shall and shall procure that any Sub-Contractor shall not adversely amend any terms and conditions of employment of any employee engaged in the provision of any of the Service where the amendment of such terms and conditions is governed by any collective agreement applicable to the relevant employees' employment, in which case any such adverse amendment of terms and conditions shall take place in accordance with the terms of the applicable collective agreement.  This clause 16.24 shall not apply in the case of amendments to terms and conditions required to comply with Law.  

Indemnities
16.25 The Authority shall indemnify and keep indemnified in full The Contractor (for itself and for the benefit of each relevant Sub-Contractor) against all Direct Losses incurred by The Contractor or any relevant Sub-Contractor in connection with or as a result of:

16.25.1 a breach by the Authority of its obligations under clause 16.7; and

16.25.2 subject to clause 16.26 any claim or demand by (i) any Transferring Employee or by (ii) any trade union or staff association or employee representative in respect of all or any of the Transferring Employees, in either case that arises out of or relates to the employment of any such Transferring Employee by the Authority or any Third Party Contractor prior to the Full Service Commencement Date, provided that such claim or demand arises from any act, fault or omission of the Authority or Third Party Contractor in relation to any such employee prior to the date of the Relevant Transfer including any act, fault or omission that leads to an Equal Pay Ruling.

16.26 Where the financial effects of an Equal Pay Ruling are to be borne by The Contractor in respect of future payments to the Transferring Employees and/or New Employees and/or Authority Existing Employees who accept an offer of employment with The Contractor or a Sub-Contractor made under clause 16.3  following the date on which an Equal Pay Ruling is made (the "Decision Date") then the Service Payment shall be adjusted in respect of all such future payments to such employees by adjusting the Service Payment on an annual basis to reflect the financial effects of such Equal Pay Ruling.  For the avoidance of doubt, in respect of all payments relating to the period prior to the Decision Date but after the Service Commencement Date the Authority shall indemnify and keep indemnified in full The Contractor (for itself and for the benefit of each relevant Sub-Contractor) against all Direct Losses incurred by The Contractor or any relevant Sub-Contractor in connection with or as a result of or in connection with the Equal Pay Ruling.

16.27 Save as provided in this Agreement, where any liability in relation to any Transferring Employee, in respect of his or her employment by the Authority or its termination which transfers in whole or part in accordance with TUPE and/or the Directive arises partly as a result of any act or omission occurring on or before the Full Service Commencement Date and partly as a result of any act or omission occurring after the Full Service Commencement Date, the Authority shall indemnify and keep indemnified in full The Contractor or the relevant Sub-Contractor against only such part of the Direct Losses sustained by The Contractor or any Sub-Contractor in consequence of the liability as is reasonably attributable to the act or omission occurring before the Full Service Commencement Date.

16.28 The indemnities contained in clause 16.25 shall apply as if references in those clauses to any Transferring Employee also included a reference to any Relevant Employee and references to any act, fault or omission of the Authority also included a reference to the relevant Third Party Contractor employer of the Relevant Employee prior to the  Full Service Commencement Date to the extent that the Authority recovers any sum in respect of the subject matter of those indemnities from such Third Party Contractor under any indemnity or other legal entitlement it has against such Third Party Contractor.  The Authority will use all reasonable endeavours to recover any such sums under any such entitlement as in mentioned in this clause 16.28.

16.29 The Contractor shall indemnify and keep indemnified in full the Authority, and at the Authority's request each and the New Service Provider, against:

16.29.1 all Direct Losses incurred by the Authority or any New Service Provider in connection with or as a result of any claim or demand against the Authority or any New Service Provider by:

16.29.1.1 any person who is or has been employed or engaged by The Contractor or any Sub-Contractor in connection with the provision of any of the Service; or

16.29.1.2 any trade union or staff association or employee representative in respect of any such person,

in either case where such claim is alleged to have arisen as a result of any act, fault or omission of The Contractor and/or any Sub-Contractor on or after the Full Service Commencement Date; 

16.29.2 all Direct Losses incurred by the Authority or any New Service Provider in connection with or as a result of a breach by The Contractor of its obligations under clause 16.8; and

16.29.3 all Direct Losses incurred by the Authority or any New Service Provider in connection with or as a result of any claim by any Relevant Employee, trade union or staff association or employee representative (whether or not recognised by The Contractor and/or the relevant Sub-Contractor in respect of all or any of the Relevant Employees) arising from or connected with any failure by The Contractor and/or any Sub-Contractor to comply with any legal obligation to such trade union, staff association or other employee representative whether under Regulation 13 of TUPE, under the Directive or otherwise and, whether any such claim arises or has its origin before or after the date of the Full Service Commencement Date.

16.30 The Contractor shall indemnify and keep indemnified in full the Authority against all Direct Losses incurred by the Authority in connection with or as a result of:

16.30.1 any claim by any Relevant Employee that any proposed or actual substantial change by The Contractor or any Sub-Contractor to the Relevant Employees' working conditions or any proposed measures of The Contractor or the relevant Sub-Contractor are to that employee's detriment whether such claim arises before or after the Full Service Commencement Date; and

16.30.2 any claim arising out of any misrepresentation or mis-statement whether negligent or otherwise made by The Contractor or any Sub-Contractor to the Relevant Employees or their representatives whether before on or after the Full Service Commencement Date and whether liability for any such claim arises before on or after the Full Service Commencement Date.

16.31 The indemnities in clauses 16.29 and 16.30 shall not apply in respect of any sum for which the Authority is to indemnify The Contractor or a relevant Sub-Contractor pursuant to clause 16.25 or as a result of any adjustment to the Service Payment in accordance with clause 16.16 or to the extent that the claim arises from a wrongful act or omission of the Authority or any New Service Provider.


Equal Pay Appeals and Compromises

23.31A  For the avoidance of doubt:


23.31A.1
the Authority shall conduct all appeals made by Transferring Employees against the determination of their levels of pay by the Authority under the "Single Status" job evaluation process being conducted by the Authority in 2008/09 ("Single Status"), whenever such appeals are made and shall have the right to compromise any claim made by a Transferring Employee under Equal Pay Legislation in respect of any period of employment of that Transferring Employee (other than where that claim relates exclusively to a period of employment by The Contractor); 


23.31A.2
The Contractor shall abide by and comply with:



23.31A.2.1
each and every determination by the Authority of such an appeal (to the extent that such determination is not overturned or amended by an Equal Pay Ruling); and/or



23.31A.2.2
the terms of any compromise of any claim made by a Transferring Employee under Equal Pay Legislation; and


23.31A.3
The Contractor shall as required by the Authority be a Party to any compromise negotiated by the Authority with a Transferring Employee in respect of any claim made by that Transferring Employee under Equal Pay Legislation (whether in relation to Single Status or otherwise).

Provision of Details and Indemnity

16.32 The Contractor shall as soon as reasonably practicable and in any event within five (5) Business Days following a written request by the Authority provide to the Authority details of any measures which The Contractor or any Sub-Contractor envisages it or they will take in relation to any employees who are or who will be the subject of a Relevant Transfer, and if there are no measures, confirmation of that fact, and shall indemnify the Authority against all Direct Losses resulting from any failure by The Contractor to comply with this obligation.

Compliance with Code Obligations

16.33 The Authority and The Contractor shall have regard to the Code in interpreting and applying the Code Obligations.

16.34 Subject to clause 16.36, The Contractor shall procure that any New Employees shall be employed on terms and conditions of employment which are, overall fair and reasonable and no less favourable than those of the Transferring Employees engaged in the provision of the Service who are working alongside and holding the same or a similar position to that of the New Employees.

16.35 The Contractor shall procure that any relevant Sub-Contractor shall consult with the recognised trade unions and where there is no recognised trade union any other employee representative body on the terms to be offered to the New Employees pursuant to clause 16.34.

16.36 In addition to its obligations under clause 16.34, The Contractor shall procure that the New Employees are offered either:

16.36.1 membership of the LGPS where the employer has Admission Body status within the LGPS and makes the requisite contribution; or

16.36.2 membership of a good quality employer pension scheme, being either:

16.36.2.1 a contracted-out final salary-based defined benefit scheme; or 

16.36.2.2 a defined contribution scheme under which the employer must match employee contributions up to six percent (6%); or

16.36.2.3 a stakeholder pension scheme, under which the employer matches employee contributions up to at least six percent (6%).  

16.37 During the term of this Agreement, The Contractor shall on request by the Authority provide or procure that the Authority is provided with such accurate and complete information as requested by the Authority as soon as reasonably practicable, including the terms and conditions of employment of the Transferring Employees and the New Employees, where this is required to monitor The Contractor's compliance with its Code Obligations.

16.38 The Contractor shall and shall procure that any relevant Sub-Contractor shall support any central Government-sponsored review and monitoring programme on the impact of the Code and on request by the Authority provide the Authority with such accurate and complete information as requested by the Authority as soon as reasonably practicable in order to assist the Authority in doing this.

16.39 The Authority and The Contractor shall in the first instance seek to resolve by discussions between them any complaints from any employee or any recognised trade union in relation to compliance by The Contractor and any Sub-Contractor of its Code Obligations.

16.40 Where it appears to the Authority or The Contractor that it is not possible to resolve the matter by continuing discussions between them pursuant to clause 16.39 or where an employee of The Contractor or any recognised trade union writes to the Authority to confirm that it has been unable to resolve its complaint directly with The Contractor or any Sub-Contractor in relation to The Contractor's Code Obligations:

16.40.1 the Authority shall first write to The Contractor to seek an explanation for the alleged failure by The Contractor to comply with its Code Obligations.  The Contractor shall or shall procure that the relevant Sub-Contractor shall provide such an explanation in writing within five (5) Business Days of receipt of the request from the Authority;

16.40.2 if the response provided by The Contractor or any Sub-Contractor satisfies the Authority that the Code Obligations have been met, then the Authority will inform the complainant of this and the matter will (as between the Authority and The Contractor) be deemed to have been concluded;

16.40.3 in the event that the Authority is not satisfied with the response provided by The Contractor or any Sub-Contractor the Authority shall write to The Contractor within five (5) Business Days to require The Contractor to take immediate action to resolve this dispute. 

16.41 The provisions of clause 16.26 shall apply in respect of any adjustment required to be made to the remuneration of any New Employee as a result of an Equal Pay Ruling. 

17. EMPLOYMENT ISSUES ON TERMINATION AND RETENDERING

Termination and Retendering Information

17.1 The Contractor shall (and shall procure that any Sub-Contractor shall) within the period of twelve (12) months immediately preceding the expiry of this Agreement or following the service of a Termination Notice in respect of any of the Service or as a consequence of the Authority notifying The Contractor of its intention to retender any of the Service under this Agreement:

17.1.1 on receiving a written request from the Authority provide to the Authority at no cost to the Authority as soon as is reasonably practicable and in any event within five (5) Business Days in respect of any person engaged or employed by The Contractor or any Sub-Contractor or any of them as appropriate and who is wholly or substantially engaged in the provision of any element of the service which The Contractor shall cease to provide by virtue of such expiry or the service of such Termination Notice or retendering (the "Assigned Employees") full and accurate details regarding the following:

17.1.1.1 employee number;

17.1.1.2 age;

17.1.1.3 status;

17.1.1.4 contract type;

17.1.1.5 gender;

17.1.1.6 normal weekly working hours;

17.1.1.7 basic pay;

17.1.1.8 overtime provision;
17.1.1.9 bonus provision;

17.1.1.10 pension provision; 

17.1.1.11 vehicle use; and;
17.1.1.12 
annual leave provision, 

together with absence statistics and training and development issues affecting each of those Assigned Employees who it is expected, if they remain in the employment of The Contractor or of any Sub-Contractor as the case may be until immediately before the relevant Service Termination Date, would be Returning Employees (the "First Retendering Information");

17.1.2 notify the Authority forthwith in writing of any material changes to the First Retendering Information promptly as and when such changes arise;

17.1.3 provide to the Authority within five (5) Business Days after the Return Date information, which was correct as at the Return Date, in respect of the Assigned Employees on all the same matters as should be provided in respect of the First Retendering Information.  This list is the "Final Retendering Information";

17.1.4 be precluded from (other than in the ordinary course of business and with the Authority's prior written consent (such consent not to be unreasonably withheld or delayed)):

17.1.4.1 making any material increase or decrease in the numbers of Assigned Employees;

17.1.4.2 making any increase in the remuneration or other change in the terms and conditions of employment of the Assigned Employees; 

17.1.4.3 dismissing any of the Assigned Employees; and/or

17.1.4.4 transferring any of the Assigned Employees to another part of its or their business or moving other employees from elsewhere in its or their business who have not previously been employed or engaged in providing the Service to provide the Service.

17.2 The Contractor shall indemnify and shall keep indemnified in full the Authority and at the Authority's request any New Service Provider against all Direct Losses arising from any claim by any person as a result of the Contractor or Sub-Contractor failing to provide or promptly to provide the Authority and/or any New Service Provider where requested by the Authority with any "Retendering Information" (which expression shall include the First Retendering Information, all material changes to the First Retendering Information which The Contractor is obliged to provide under clause 17.1.2 above and the Final Retendering Information) and/or Employee Liability Information or to provide full Retendering Information and/or Employee Liability Information or as a result of any material inaccuracy in or omission from the Retendering Information and/or Employee Liability Information provided that this indemnity shall not apply to the extent that such information was originally provided to The Contractor by the Authority and was materially inaccurate or incomplete when originally provided.

Termination of the provision of the Service
17.3 On the termination of the provision of the Service by The Contractor, whether on the expiry or earlier termination of this Agreement or for any other reason, the Authority and The Contractor agree that it is their intention that TUPE shall apply in respect of the provision thereafter of any service equivalent to the Terminated Services but the position shall be determined in accordance with the law at the date of expiry or termination as the case may be and this clause is without prejudice to such determination.

17.4 Subject to the provisions of clause 18, The Contractor shall or shall procure that all wages, salaries and other benefits of the Returning Employees and other employees or former employees of The Contractor or the Sub-Contractors who had been engaged in the provision of the Terminated Services and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of the Returning Employees and such other employees or former employees of The Contractor or Sub-Contractors up to the Return Date are satisfied and The Contractor shall indemnify and shall keep indemnified in full the Authority and at the Authority's request any New Service Provider against all Direct Losses arising from any breach of The Contractor's obligations under this clause 17.4.

17.5 The Authority shall ensure or shall procure that all wages, salaries and other benefits of the Returning Employees (who had been engaged in the provision of the Service) and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of the Returning Employees on and after the Return Date are satisfied.

17.6 Without prejudice to clause 17.4, The Contractor shall:

17.6.1 remain (and procure that Sub-Contractors shall remain) (as relevant) responsible for all The Contractor's or the Sub-Contractor's employees (other than the Returning Employees) on or after the Return Date and shall indemnify the Authority and any New Service Provider against all Direct Losses incurred by the Authority or any New Service Provider resulting from any claim whatsoever whether arising before on or after the Return Date by or on behalf of any of The Contractor's or Sub-Contractor's employees who do not constitute the Returning Employees; and

17.6.2 in respect of those employees who constitute Returning Employees The Contractor shall indemnify the Authority and any New Service Provider against all Direct Losses incurred by the Authority or any New Service Provider resulting from any claim whatsoever by or on behalf of any of the Returning Employees arising out of or in respect of the period on or after the Full Service Commencement Date but on or before the Return Date (whether any such claim, attributable to the period up to and on the Return Date, arises before, on or after the Return Date) where such claim arises out of any act, fault or omission of The Contractor and/or any Sub-Contractor including but not limited to any failure by The Contractor or any Sub-Contractor to comply with its or their obligations under Regulation 13 of TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact apply save to the extent that any such failure to comply arises as a result of an act or omission of the Authority or any New Service Provider.

17.7 The Contractor shall discharge all of its obligations arising under TUPE in respect of or in connection with its ceasing to provide any of the Service for any reason (and in particular under Regulations 11, 13 and 14 of TUPE and/or Article 6 of the Directive) and acknowledges that the indemnities it gives in clause 17.6 above shall be without prejudice to:

17.7.1 any remedies available to the Authority or any New Service Provider in respect of any alleged failure by The Contractor to discharge such obligations (and in particular under Regulation 12 of TUPE); or

17.7.2 any arguments which the Authority may wish to advance in defence of any claims made by employees or their representatives in respect of any alleged breaches of Regulations 13 and 14 of TUPE and/or Article 6 of the Directive. 

17.8 If it is found or alleged that the employment of any employee of The Contractor or any Sub-Contractor other than the people identified by The Contractor as Returning Employees has transferred to the Authority and/or any New Service Provider or any sub-contractor of any of them ("Alleged New Employer") at any time during the term of this Agreement or as a result of The Contractor or any Sub-Contractor ceasing to provide the Service and whether pursuant to TUPE or otherwise:

17.8.1 the Authority shall notify The Contractor, or shall take reasonable steps to procure that the Alleged New Employer notifies The Contractor, of that finding or allegation as soon as reasonably practicable after becoming aware of it;

17.8.2 in consultation with the Alleged New Employer, The Contractor may within five (5) Business Days of becoming aware of that allegation or finding make that person a written offer of employment to commence immediately on the same terms and conditions as that person was employed prior to the transfer (actual or alleged), and under which The Contractor would agree to recognise that employee's prior service with The Contractor or the Sub-Contractor as appropriate;

17.8.3 the Alleged New Employer may, within 28 days after becoming aware of that finding or allegation, if that person is still an employee of the Alleged New Employer and has either not received or (if received) has not accepted an offer of employment made in accordance with clause 17.8.2 above, dismiss that person; and 

17.8.4 The Contractor shall in the circumstances described in clause 17.8.3 above indemnify and keep indemnified the Authority and/or the Alleged New Employer against all Direct Losses which the Authority and/or the Alleged New Employer may suffer or incur in relation to that dismissal and the employment of that person up to the date of that dismissal.

17.9 The Authority shall be entitled to assign the benefit of the indemnities set out in clauses 17.2, 17.4, 17.6 and 17.8 to any New Service Provider or Alleged New Employer.

17.10 The Authority shall indemnify The Contractor (for itself and for the benefit of each relevant Sub-Contractor) in respect of those employees who constitute Returning Employees against all Direct Losses incurred by The Contractor or any relevant Sub-Contractor in connection with or as a result of any failure by the Authority or any New Service Provider to comply with its or their obligations under Regulation 13 of TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact so apply save to the extent that any such failure arises as a result of any act or omission of The Contractor or any relevant Sub-Contractor.

Offer of Employment if TUPE does not apply

17.11 If on the termination of the provision of the Service by The Contractor, whether on the expiry or earlier termination of this Agreement or for any other reason, TUPE does not apply, the Authority shall procure that each New Service Provider (including the Authority) shall offer employment to persons employed by The Contractor or a Sub-Contractor and assigned to the provision of the Service immediately before the Return Date.

17.12 If an offer of employment is made in accordance with clause 17.11, the employment shall be on the same terms and conditions (except for entitlement to membership of an occupational pension scheme, which shall be dealt with in accordance with clause 18 (Pensions)) as applied immediately before the expiry or earlier termination of this Agreement including full continuity of employment, except that the Authority or New Service Provider may at its absolute discretion not offer such terms and conditions if there has been any change to the terms and conditions of the persons concerned in breach of clause 17.1.4.

17.13 Where any such offer as referred to in clause 17.11 is accepted, The Contractor shall indemnify and keep indemnified in full the Authority and/or any New Service Provider on the same terms and conditions as those set out in 16.29 as if there had been a Relevant Transfer in respect of each and every employee who has accepted any such offer and for the purposes of this clause and clause 16.29 each and every such employee shall be treated as if they were a Returning Employee.

17.14 Where any offer as referred to in clause 17.11 is not accepted and TUPE does not apply, the relevant employee shall remain an employee of The Contractor or Sub-Contractor as appropriate. 

Sub-Contractors

17.15 In the event that The Contractor enters into any sub-contract in connection with this Agreement, it shall impose obligations on its Sub-Contractors in the same terms as those imposed on it pursuant to this clause 17 (Employment Issues on Termination and Retendering), to clause 16 (TUPE), to clause 18 (Pensions) and to clause 19 (Employees – General) and shall procure that each Sub-Contractor complies with such terms.  
17.16 The Contractor shall also procure that each Sub-Contractor shall impose obligations on any sub-contractors in the same terms as those imposed on it pursuant to this clause 17 and clause 16 (TUPE), to clause 18 (Pensions) and to clause 19 (Employees General) and shall procure that each sub-contractor complies with such terms.

17.17 The Contractor shall indemnify and keep the Authority indemnified in full against all Direct Losses incurred by the Authority or any New Service Provider as a result of or in connection with any failure on the part of The Contractor to comply with clauses 17.15 or 17.16 and/or any sub-contractor's failure to comply with such terms.

Third Party Rights
17.18 Notwithstanding anything to the contrary provided in any other clause of this Agreement, it is agreed that any New Service Provider has the benefit of and may enforce the terms of any of the indemnities given by The Contractor to the Authority in this clause 17 subject to and in accordance with the provisions of the Contracts (Rights of Third Parties) Act 1999.

18. PENSIONS

The Contractor and Sub-Contractors to Become Admission Bodies
Where The Contractor or a Sub-Contractor employs any Eligible Employees from the Full Service Commencement Date and wishes to offer those Eligible Employees membership of the LGPS, The Contractor shall procure that it and/or each relevant Sub-Contractor shall become an Admission Body.  The Contractor shall on or before the Full Service Commencement Date execute and procure that each relevant Sub-Contractor executes a Transferee Admission Agreement, which will have effect from and including the Full Service Commencement Date.  


Transferee Admission Agreement
18.1 The Authority shall before the Full Service Commencement Date use reasonable endeavours to ensure that the Administering Authority executes each such Transferee Admission Agreement on or before the Full Service Commencement Date.

Indemnity for a Breach of the Transferee Admission Agreement

18.2 Without prejudice to the generality of this clause 18, The Contractor hereby indemnifies the Authority and/or any New Service Provider and, in each case, their sub-contractors on demand from and against all Direct Losses suffered or incurred by it or them which arise from any breach by The Contractor or any Sub-Contractor of the terms of the Transferee Admission Agreement to the extent that such liability arises before or as a result of the termination or expiry of this Agreement (howsoever caused).

Transferee Admission Agreement - Funding

18.3 The Authority shall procure that, for the purposes of each Transferee Admission Agreement, the benefits of those Eligible Employees who are Transferring Employees or Transferring Original Employees which accrued under the LGPS prior to the Relevant Transfer Date are fully funded as at the Relevant Transfer Date, as determined by the actuary to the LGPS. 

18.4 Subject to the payment of contributions by The Contractor or the relevant Sub-Contractor in accordance with clauses 18.6 and 18.7, the Authority shall be responsible for any deficiency in the LGPS funding in respect of the Eligible Employees described in clause 18.1 calculated on the termination of the relevant Transferee Admission Agreement, save where the relevant Transferee Admission Agreement is terminated in consequence of any act, omission, breach and/or default by The Contractor or the Sub-Contractor of the terms of that Transferee Admission Agreement, in which case The Contractor shall be responsible. 

18.5 In relation to the LGPS, where The Contractor (or any Sub-Contractor):

18.5.1 grants an early retirement request in relation to an Eligible Employee (including where such Eligible Employee is a deferred member of the LGPS);

18.5.2 grants an augmentation of benefits in relation to any Eligible Employee which is in addition to any augmentation that an Eligible Employee is entitled to as of right under the LPGS Regulations;

18.5.3 reduces or waives any contributions due from any Eligible Employee;

18.5.4 awards pay increases to Eligible Employees the average percentage increase of which exceeds the rate for pay increases assumed in the last valuation of the LGPS prior to the award of the pay increase in question;

18.5.5 pursuant to Regulation 19 of the LGPS Benefit Regulations, terminates the employment contract of an Eligible Employee who is aged 55 or over at the time by reason of redundancy or in the interests of efficiency (or otherwise allows such employee to retire on those grounds);

18.5.6 terminates the employment contract of an Eligible Employee on the grounds of permanent ill-health or infirmity of mind or body;

18.5.7 brings the deferred benefit of an Eligible Employee into payment on the grounds of permanent ill-health or infirmity of mind or body;

18.5.8 increases the normal working hours of Eligible Employees engaged in the provision of the service to the extent that such increase results in an increase in the pensionable pay of such Eligible Employees; and/or

18.5.9 commits any act or omission (including but not restricted to any breach or default) which results in any additional costs, expenses or liabilities not envisaged by this Agreement or any Transferee Admission Agreement, or the termination of any Transferee Admission Agreement,

then the additional cost, expense or liability (as calculated by the actuary to the LGPS) shall be assessed by and met in full by The Contractor, and shall not be subject to clauses 18.4 and 18.8.  Where a dispute arises as to such assessment, it shall be considered as a dispute under the relevant Transferee Admission Agreement and the provisions of that agreement shall apply in relation to that dispute.

Transferee Admission Agreement – Contribution
18.6 Subject to the provisions of clauses 18.4 to 18.6 (Transferee Admission Agreement – Funding) (inclusive) and clause 18.10 (Right of Set-Off), The Contractor shall (and shall procure that the relevant Sub-Contractor shall), pursuant to the relevant Transfer Admission Agreement, pay to the Administering Authority for the credit of the LGPS such employer contributions as are required under Regulation 39 of the LGPS Regulations. 

18.7 Notwithstanding the provisions of clause 18.7, but subject always to the provisions of clause 18.6, if the payments that The Contractor or a relevant Sub-Contractor is required to make to the Administering Authority in respect of the employer contributions under the relevant Transferee Admission Agreement:

18.7.1 exceed an amount equal to [17]% of pensionable pay (as defined in the Regulation 4 of the LGPS Benefit Regulations) of the Eligible Employees (who are from time to time members of the LGPS) ("Pensionable Pay") then, upon receipt of written evidence of such excess by the Authority, the provisions of Schedule Seven (7) (Form of Service Payment Monthly Report) shall apply; or

18.7.2 are less than an amount equal to [17]% of Pensionable Pay then, upon receipt of written evidence of such lesser amount by the Authority (and The Contractor shall be obliged to provide such written evidence as soon as reasonably practicable after it becomes aware of such lesser amount), the provisions of Schedule Seven (7) (Form of Service Payment Monthly Report) shall apply.

18.8 Indemnity or Bond

18.8.1 Without prejudice to the generality of the requirements of this clause 18, but subject to the remaining provisions of this clause 18.9, The Contractor shall procure that it and each relevant Sub-Contractor shall as soon as reasonably practicable obtain any indemnity or bond required in accordance with the Transferee Admission Agreements.

18.8.2 The costs of obtaining, maintaining, reviewing and adjusting any indemnity or bond required in accordance with any Transferee Admission Agreement shall be borne by the Authority, subject to the provisions of Schedule Seven (7) (Form of Service Payment Monthly Report).

Right of Set Off

18.9 The Authority shall have a right to set off against any payments due to The Contractor under this Agreement an amount equal to any overdue employer and employee contributions and other payments (and interest payable under the LGPS Regulations) due from The Contractor or from any relevant Sub-Contractor (as applicable) under the relevant Transferee Admission Agreement.

The Contractor or a Sub-Contractor Ceases to be an Admission Body

18.10 If The Contractor or any Sub-Contractor employs any Eligible Employees from a Relevant Transfer Date and:

18.10.1 the Authority, The Contractor or any relevant Sub-Contractor are all of the opinion that it is not possible to operate the provisions of clauses 18.1 (The Contractor to Become an Admission Body) to 18.10 (Right of Set Off) inclusive; or 

18.10.2 if for any reason after the Full Service Commencement Date The Contractor or any relevant Sub-Contractor ceases to be an Admission Body other than on the date of termination or expiry of this Agreement or because it ceases to employ any Eligible Employees,

then the provisions of clauses 18.1 (The Contractor and Sub-Contractors to Become Admission Bodies) to 18.10 (Right of Set Off) inclusive shall not apply (without prejudice to any rights of the Authority under those clauses) and the provisions of clause 18.12 (The Contractor Scheme) shall apply.

The Contractor Scheme

18.11 Where this clause 18.12 applies pursuant to clause 18.11, the following shall apply:

18.11.1 The Contractor shall or shall procure that any relevant Sub-Contractor shall not later than the Relevant Transfer Date or the Cessation Date (as the case may be) nominate to the Authority in writing the occupational pension scheme or schemes which it proposes shall be The Contractor Scheme for the purposes of this clause 18.12.  Such pension scheme or schemes must be:

18.11.1.1 established within three (3) months of the Relevant Transfer Date or Cessation Date (as the case may be) and maintained;

18.11.1.2 reasonably acceptable to the Authority (such acceptance not to be unreasonably withheld or delayed);

18.11.1.3 a registered pension scheme for the purposes of Part 4 of the Finance Act 2004; and

18.11.1.4 certified by the Government Actuary's Department or an actuary nominated by the Authority in accordance with relevant guidance produced by the Government Actuary's Department as providing benefits which are the same as, broadly comparable to or better than those benefits provided by the LGPS. However, in the case of Eligible Employees who are Transferring Original Employees and who are being offered membership of The Contractor Scheme with effect from the Relevant Transfer Date, The Contractor Scheme must be certified as providing benefits which are the same as, broadly comparable to or better than provided under their pension scheme immediately before the Relevant Transfer Date (where this scheme was not the LGPS);

18.11.2 The Contractor undertakes to the Authority (for the benefit of the Authority itself and for the Authority as agent and trustee for the benefit of the Eligible Employees) that it shall and shall procure that any relevant Sub-Contractor shall procure that:

18.11.2.1 the Eligible Employees shall by three (3) months before the Relevant Transfer Date or the Cessation Date (as the case may be) be offered membership of The Contractor Scheme with effect from and including the Relevant Transfer Date or Cessation Date (as the case may be);

18.11.2.2 The Contractor Scheme shall provide benefits in respect of the Eligible Employees' periods of service on and after the Relevant Transfer Date or Cessation Date (as the case may be) which the Government Actuary's Department or an actuary nominated by the Authority in accordance with relevant guidance produced by the Government Actuary's Department shall certify to be the same as, broadly comparable to or better than the benefits which the Eligible Employees were entitled to under the LGPS at the Relevant Transfer Date or the Cessation Date (as the case may be).  In the case of Eligible Employees who are Transferring Original Employees, the benefits provided from the Relevant Transfer Date must be the same as, broadly comparable to or better than the benefits provided by their pension scheme immediately before the Relevant Transfer Date  (where this scheme was not the LGPS);

18.11.2.3 if The Contractor Scheme is terminated, a replacement pension scheme shall be provided with immediate effect for those Eligible Employees who are still employed by The Contractor or relevant Sub-Contractor.  The replacement scheme must comply with this clause 18.12 (The Contractor Scheme) as if it were The Contractor Scheme; 

18.11.2.4 before the Relevant Transfer Date or Cessation Date (as the case may be) the trustees of The Contractor Scheme shall undertake by deed to the Authority and to the Administering Authority that they shall co-operate with the provisions of clauses 18.12 (The Contractor Scheme), 18.13 (Undertaking from The Contractor) to the extent applicable to them; and

18.11.2.5 where The Contractor Scheme has not been established at the Relevant Transfer Date or Cessation Date (as the case may be), the Eligible Employees shall be provided with benefits in respect of death-in-service which are no less favourable than the death-in-service benefits provided by the LGPS immediately before the Relevant Transfer Date or Cessation Date (as the case may be). Such benefits will continue to be provided until broadly comparable death-in-service benefits are provided by The Contractor Scheme.
Undertaking from The Contractor
18.12 The Contractor undertakes to the Authority (for the benefit of the Authority itself and for the Authority as agent and trustee for the benefit of the Eligible Employees) that:

18.12.1 (other than in the implementation of any provision of a collective agreement agreed in line with national practice and procedure) it shall not and shall procure that no Sub-Contractor shall during the term of this Agreement change any term or condition of employment of any Eligible Employee engaged in the Service in a manner which has or may have the effect of increasing the liabilities of the Authority under the LGPS or this clause 25 without the prior consent of the Authority (which shall not be unreasonably withheld);

18.12.2 all information which the Authority or the Administering Authority or their respective professional advisers may reasonably request from The Contractor or any relevant Sub-Contractor for the administration of the LGPS or concerning any other matters raised in clause 18.12 (The Contractor Scheme) or this clause 18.13) shall be supplied to them as expeditiously as possible;

18.12.3 it shall not and shall procure that any relevant Sub-Contractor shall not, without the consent in writing of the Authority (which shall only be given subject to the payment by The Contractor or the relevant Sub-Contractor of such reasonable costs as the Authority or the Administering Authority may require) consent to, instigate, encourage or assist any event which could impose on the LGPS or on the Authority a cost in respect of any Eligible Employee greater than the cost which would have been payable in respect of that Eligible Employee had that consent, instigation, encouragement or assistance not been given;

18.12.4 until the Relevant Transfer Date, it shall not and shall procure that any relevant Sub-Contractor shall not issue any announcements (whether in writing or not) to the Eligible Employees concerning the matters stated in clauses 18.1 (The Contractor to Become an Admission Body) to 18.11 (The Contractor or a Sub-Contractor ceases to be an Admission Body) inclusive without the consent in writing of the Authority and the Administering Authority (not to be unreasonably withheld or delayed);

18.12.5 it shall not and shall procure that any relevant Sub-Contractor shall not take or omit to take any action which would materially affect the benefits under the LGPS or under The Contractor Scheme of any Eligible Employees who are or will be employed wholly or partially in connection with the Service without the prior written agreement of the Authority (not to be unreasonably withheld or delayed) provided that The Contractor and/or such Sub-Contractor will be so entitled without the requirement of consent to give effect to any pre-existing contractual obligations to any Eligible Employees; and

18.12.6 it shall and shall procure that any relevant Sub-Contractor shall offer any Eligible Employee who ceases to be eligible for membership of the LGPS, as a result of their ceasing to be engaged in the provision of the Service or any other services to the Authority, membership of an appropriate defined contribution pension scheme as soon as reasonably practicable after ceasing to be so engaged unless such an Eligible Employee has voluntarily agreed to the loss of his LGPS membership as part of the change.  For the purposes of this clause 18.13.6 and "an appropriate defined contribution pension scheme" means a defined contribution pension scheme under which the relevant employer under this clause 18.13.6 is able to and does discharge the obligations of "the transferee" under s258(2)(b) of the Pensions Act 2004 in respect of the relevant Eligible Employees.
Discretionary Benefits
18.13 Where The Contractor or a Sub-Contractor is an Admission  Body, The Contractor shall and/or shall procure that any relevant Sub-Contractor shall award benefits (where permitted) to the Eligible Employees under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Authority.

18.14 Where the award of benefits in clause 18.14 is not permitted under the Compensation Regulations and/or the LGPS, or The Contractor and/or the Sub-Contractor is not an Admission Body, The Contractor shall and/or shall procure that any Sub-Contractor shall award benefits to the Eligible Employees which are identical to the benefits the Eligible Employees would have received under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Authority.

18.15 Under clauses 18.14 and 18.15, where such benefits are of a discretionary nature, they shall be awarded on the basis of the Authority's written policy in relation to such benefits at the time of the Relevant Transfer Date (which the Authority shall provide upon request).  Where the payment of such benefits is not, for whatever reason, possible, The Contractor shall and/or shall procure that any relevant Sub-Contractor shall compensate the Eligible Employees in a manner which is broadly comparable or equivalent in cash terms.

Claims from Eligible Employees or Trade Unions

18.16 The Contractor hereby indemnifies the Authority and/or any New Service Provider and, in each case, their sub-contractors from and against all Direct Losses suffered or incurred by it or them which arise from claims by Eligible Employees of The Contractor and/or of any Sub-Contractor or by any trade unions, elected employee representatives or staff associations in respect of all or any such Eligible Employees which losses:

18.16.1 relate to pension rights in respect of periods of employment on and after the Relevant Transfer Date until the date of termination or expiry of this Agreement; or

18.16.2 arise out of the failure of The Contractor and/or any relevant Sub-Contractor to comply with the provisions of this clause 18 before the date of termination or expiry of this Agreement.

Liability for Costs

18.17 The costs of the Authority necessarily and reasonably incurred in connection with all Transferee Admission Agreements and/or of obtaining the necessary certification of comparability in accordance with clause 18.12.1.4 (The Contractor Scheme) shall be borne by The Contractor.

Transfer to another Employer

18.18 Save on expiry or termination of this Agreement, if the employment of any Eligible Employee transfers to another employer (by way of a transfer under TUPE) The Contractor shall and shall procure that any relevant Sub-Contractor shall:

18.18.1 consult with and inform those Eligible Employees of the pension provisions relating to that transfer; and

18.18.2 procure that the employer to which the Eligible Employees are transferred (the "New Employer") complies with the provisions of this clause 18 provided that references to the "Sub-Contractor" will become references to the New Employer, references to "Full Service Commencement Date" and to "Relevant Transfer Date" will become references to the date of the transfer to the New Employer and references to "Eligible Employees" will become references to the Eligible Employees so transferred to the New Employer.

Pension Issues on Expiry or Termination

18.19 The Contractor shall and shall procure that any relevant Sub-Contractor shall:

18.19.1 maintain such documents and information as will be reasonably required to manage the pension aspects of any onward transfer of any person engaged or employed by The Contractor or any Sub-Contractor in the provision of the Service on the expiry or termination of this Agreement (including without limitation identification of the Eligible Employees);

18.19.2 promptly provide to the Authority such documents and information mentioned in clause 18.20.1 which the Authority may reasonably request in advance of the expiry or earlier termination of this Agreement; and 

18.19.3 fully co-operate (and procure that the trustees of The Contractor Scheme shall fully co-operate) with the reasonable requests of the Authority relating to any administrative tasks necessary to deal with the pension aspects of any onward transfer of any person engaged or employed by The Contractor or any Sub-Contractor in the provision of the Service on the expiry or termination of this Agreement.

Transferring Original Employees

18.20 Where there are Transferring Original Employees who are not Eligible Employees but who are active members of or have the right to acquire benefits under an occupational pension scheme provided by their existing employer on a Relevant Transfer Date, The Contractor shall and shall procure that any relevant Sub-Contractor shall provide pension benefits in respect of those Transferring Original Employees' periods of service on and after the Relevant Transfer Date which the Government Actuary's Department or an actuary nominated by the Authority shall certify to be the same as, broadly comparable to or better than the benefits  provided by the Transferring Original Employees' existing pension scheme immediately before the Relevant Transfer Date.

19. EMPLOYEES – GENERAL

The Contractor's Employees

19.1 The Contractor shall during the period of this Agreement be entirely responsible for the employment and conditions of service of all employees engaged in the provision of the Service and shall procure that all Sub-Contractors are likewise responsible for their staff.

Recruitment and Local Labour Agreement

19.2 The Contractor shall use all reasonable endeavours (including in terms of the advertising of vacancies and the selection of candidates) to ensure that (subject always to the conditions set out in clauses 19.3 and 19.4 below):

19.2.1 as many people as possible recruited as employees (whether by The Contractor or any sub-contractor) to provide the Service live within the Borough of Torbay; and

19.2.2 the proportion of its workforce assigned to the provision of the Service which comprises people who were formerly unemployed, or who are ex-offenders, have learning difficulties or are otherwise disabled increases from the proportion of the Transferring Employees falling within those categories.

19.3 The conditions relating to the discharge by The Contractor of its obligations under clause 19.2 are as follows:

19.3.1 Nothing in clause 19.2 shall:

19.3.1.1 require The Contractor or any sub-contractor to commit any form of unlawful discrimination (whether under the United Kingdom or European Union legislation) in discharging its obligations under that clause; or

19.3.1.2 release The Contractor from any other obligation under this Streetscene Service Contract and in particular (but without prejudice to the generality of the foregoing) its obligations set out in clauses 19.5 to 19.9 below.

19.4 The quality of the provision of the Service provided must not be compromised by The Contractor or any sub-contractor employing or recruiting people in accordance with the provisions of clause 19.2 and neither The Contractor or any sub-contractor shall be permitted to rely on such matters in defending or responding to:
19.4.1 any alleged breach of this Agreement by The Contractor; and/or

19.4.2 any application of any Performance Deductions by the Authority.
Work Permits

19.5 The Contractor shall procure that all employees engaged in the provision of the Service from time to time (whether employed by The Contractor or any sub-contractor) are in possession of valid work permits or other appropriate evidence of a right to work in the United Kingdom.

Criminal Records Bureau

19.6 The Contractor shall procure that before a proposed Contact Employee begins to perform  the Service:

19.6.1 they are questioned as to whether they have any Convictions or ASBOs;

19.6.2 the results are obtained of a check of the most extensive available kind made with the Criminal Records Bureau in respect of each Contact Employee; 

19.6.3 appropriate checks are made with the Independent Safeguarding Authority against the name of any person whom The Contractor or any sub-contractor proposes to deploy as a Contact Employee; and  

19.6.4 to the extent permitted by Law or Guidance (and subject to The Contractor procuring that each such proposed Contact Employee consents to The Contractor informing the Authority that the results of any such check are satisfactory) The Contractor shall confirm to the Authority that the results of any such check are satisfactory..

19.7 The Contractor shall procure that no person who discloses any Convictions or Asbos, or who is found to have any Convictions following the results of a Criminal Records Bureau or Independent Safeguarding Authority check, or who refuses to consent to having a Criminal Records Bureau or Independent Safeguarding Authority check carried out, or who refuses to consent to The Contractor informing the Authority as to whether or not the results of a check are satisfactory:

19.7.1 shall be permitted to become a Contact Employee; or

19.7.2 shall be employed or engaged in the provision of any of the Service without the Authority's prior written consent.

19.8 The Contractor shall procure that the Authority is kept advised at all times of any employee engaged in the provision of the Service who, subsequent to his/her assignment to the provision of the Service, receives a Conviction or ASBO or whose previous Convictions or ASBO become known to The Contractor (whether an employee of The Contractor or any Sub-Contractor).  The duty to keep the Authority advised as described in this clause 19.8 shall arise as soon as The Contractor becomes aware of, or ought reasonably to have become aware of, such Conviction or ASBO.  The Authority reserves the right to require The Contractor with immediate effect to redeploy any such person such that they are no longer a Contact Employee, or to remove them from the provision of the Service overall.

19.9 Clauses 19.6 to 19.8 shall not apply to those individuals who shall be required by The Contractor or any sub-contractor to provide emergency reactive services in respect of the Service.  In the case of such individuals, The Contractor shall or shall procure that any sub-contractor shall ensure that such individuals are accompanied at all times while on each Site by a member of The Contractor or any sub-contractor's staff who has been properly employed or engaged in accordance with clauses 19.6 to 19.8.

Conduct of Staff

19.10 Whilst engaged in the provision of the Service The Contractor shall and shall procure that any Sub-Contractor shall comply with the Authority Policies relating to the conduct of staff and security arrangements. The Authority (acting reasonably) may: 

19.10.1 instruct The Contractor that disciplinary action is taken against any employee of The Contractor or of any Sub-Contractor involved in the provision of the Service where such employee allegedly misconducts themselves or is incompetent or negligent in their duties (in which case the Authority shall co-operate with any disciplinary or capability proceedings and shall be advised in writing of the outcome); or

19.10.2 where the Authority has reasonable grounds for considering that the presence or conduct of an employee at any location relevant to the performance of the Service is undesirable, require the exclusion of the relevant employee from the relevant location(s) or from the provision of the Service in their entirety.   

Admission to Restricted Premises

19.11 Subject to the remainder of clause 19.11 and clauses 19.12 and 19.13:

19.11.1 The Contractor shall, at least twenty (20) Business Days before the Full Service Commencement Date provide the Authority with a written list of the names and addresses of all employees or other persons who it expects may require admission to any premises not belonging to or occupied by The Contractor or the relevant Sub-Contractor as appropriate ("Restricted Premises") in connection with the provision of the Service, specifying the capacities in which those employees or other persons are concerned with the provision of the service and giving such other particulars as the Authority may require;

19.11.2 The Contractor shall update this information as and when any such individuals are replaced or complemented by others, not less than twenty (20) Business Days before their inclusion; and

19.11.3 The decision of the Authority on whether any person is to be refused admission to any Restricted Premises shall be final and conclusive and the Authority shall not be obliged to give reasons for its decision. 

19.12 Where The Contractor is unable (acting reasonably) to comply with clause 19.11 by the time period specified in it, The Contractor shall comply with its obligations under that clause as soon as reasonably practicable and by no later than the end of the day on which the relevant individual first visits the premises in question.  Until such time as The Contractor has complied with its obligations in respect of that individual, he or she shall at all times be accompanied to any Restricted Premises by a member of The Contractor's or the relevant Sub-Contractor's staff who has been properly notified to the Authority in accordance with clause 19.11.

19.13 Clauses 19.11 and 19.12 shall not apply to those individuals who shall be required by The Contractor or any Sub-Contractor to attend Restricted Premises to provide emergency reactive services.  In the case of such individuals, The Contractor shall or shall procure that any Sub-Contractor shall ensure that such individuals are accompanied at all times while on any Restricted Premises by a member of The Contractor or the relevant Sub-Contractor's staff who has been properly notified to the Authority in accordance with clause 19.11.

Security
19.14 The Contractor shall provide a means of identification to all employees engaged in the provision of the Service in a form approved by the Authority in writing and in advance, and shall require such employees to wear and keep visible such identification at all times whilst providing the Service.  All such employees shall carry such identification at all times and make it available for inspection on request by any officer(s) of the Authority who shall similarly disclose their identity.

Refusal of Admission

19.15 The Authority reserves the right to refuse to admit to any Restricted Premises any person, employed or engaged by The Contractor or a sub-contractor, whose admission would, in the opinion of the Authority, present a risk to themselves or any other person or property, and shall not be obliged to give any reasons for such refusal. 

Decision to Refuse Admission

19.16 The decision of the Authority as to whether any person is to be refused admission to Restricted Premises pursuant to clause 19.15 (Refusal of Admission) shall be final and conclusive. If the Authority declines to give reasons and/or where reasons are given but are found to be unreasonable for exercising its rights under clauses 19.10 (Conduct of Staff), 19.11 to 19.13 (Admission to Restricted Premises), 19.15 (Refusal of Admission) and 19.17 (Removal from Restricted Premises) the Authority shall indemnify The Contractor and keep The Contractor indemnified (for itself and for the benefit of each relevant sub-contractor) against all Direct Losses suffered or incurred by The Contractor as a result of such decision by the Authority, provided that The Contractor or the relevant sub-contractor or sub-contractors has or have used its or their reasonable endeavours to re-deploy that person elsewhere and/or to mitigate the claim. 

Removal from Restricted Premises

19.17 The Contractor shall comply with and/or procure compliance by any Sub-Contractor with any notice issued by the Authority from time to time requiring the removal from any of Restricted Premises of any person who in the opinion of the Authority acting reasonably is not acceptable on the grounds of risk to themselves or any other person or property and that such persons shall not be employed again in connection with the provision of the Service without the written consent of the Authority.

Relief from Performance Deductions

19.18 Where the Authority exercises its rights under clause 19 and it can be shown that:

19.18.1 The Contractor or any Sub-Contractor has acted in accordance with the relevant provisions of this clause 19; or

19.18.2 the Authority did not act reasonably in instructing The Contractor not to employ and/or in requesting any removal and/or in refusing admission,

then the Authority shall give The Contractor such relief from Performance Deductions for a reasonable period to allow The Contractor or any Sub-Contractor to make alternative arrangements to replace the person whose employment has been refused or whose removal has been requested.  Any relief from Performance Deductions given under this clause 19.18shall only be in respect of the Service in which such person is or would have been engaged. 

Resources and Training

19.19 The Contractor shall procure that:

19.19.1 there shall be at all times a sufficient number of staff (including all relevant grades of supervisory staff) engaged in the provision of the Service with the requisite level of skill and experience.  This obligation shall include ensuring that there are sufficient staff to cover periods of holiday, sickness, other absences and anticipated and actual peaks in demand for the Service; and

19.19.2 all staff receive such training and supervision as is necessary to ensure the proper performance of the Service under this Agreement. 

Personnel Policies and Procedures

19.20 The Contractor shall procure that there are set up and maintained by it and by all Sub-Contractors involved in the provision of the Service, appropriate personnel policies and procedures covering all relevant matters (including discipline, grievance, equal opportunities, the avoidance of harassment and health and safety).  The Contractor shall procure that the terms and implementation of such policies and procedures comply with Legislation and Good Industry Practice and that they are published in written form and that copies of them (and any revisions and amendments to them) are forthwith issued to the Authority.

Equal Opportunities

19.21 The Contractor shall in relation to the Service comply with and maintain policies to ensure that and all Sub-Contractors comply with their and the Authority's statutory obligations under the equal opportunities legislation from time to time in force, including but not limited to the following statutes and statutory instruments as amended from time to time, and all relevant Guidance:

19.21.1 the Equality Act 2006;

19.21.2 the Equal Pay Act 1970

19.21.3 the Sex Discrimination Act 1975;

19.21.4 the Race Relations Act 1976;

19.21.5 the Disability Discrimination Act 1995

19.21.6 the Employment Equality (Age) Regulations 2006;

19.21.7 the Employment Equality (Sexual Orientation) Regulations 2003; and

19.21.8 the Employment Equality (Religion or Belief) Regulations 2003 (together the "Acts"),
such obligations to include, for the avoidance of doubt, assisting the Authority with compliance with its (and, if applicable under the Acts, The Contractor's) general duty under:

19.21.9 Section 71(1) of the Race Relations Act 1976;

19.21.10 Section 49A of the Disability Discrimination Act 1996; and

19.21.11 Section 76A(1) of the Sex Discrimination Act 1975,

and assisting the Authority with compliance with any equality scheme of the Authority in respect of race, gender and/or disability as reasonably and expressly directed by the Authority and, accordingly, The Contractor shall not and shall where reasonable use its best endeavours to secure that all employees and agents of The Contractor and its Sub-Contractors do not discriminate contrary to the Acts (whether directly or indirectly or whether by victimisation or harassment or otherwise) against any person because of their sex, gender, age, sexual orientation, marital, part-time or fixed term status, colour, race, nationality (including citizenship), national or ethnic origin, religion or belief or on the grounds of their disability or age in their employment.

19.22 The Contractor shall and shall procure that its Sub-Contractors shall in the discharge of the Service take all steps as the Authority may reasonably require of The Contractor and its Sub-Contractors to ensure that:

19.22.1 the Authority maintains its 'Achieving' level under the Equality Framework for Local Government; and

19.22.2 it and/or they assist the Authority in achieving and maintaining the 'Excellent' level under the Equality Framework for Local Government

and The Contractor shall not and shall procure that no Sub-Contractor shall do or fail to do anything which prejudices the achievement and/or maintenance of the 'Achieving' or 'Excellent' levels under Equality Framework for Local Government, 
19.23 In the event of any finding of unlawful discrimination being made against The Contractor or any Sub-Contractor in relation to the Service due to failure to comply by The Contractor or any Sub-Contractor with clause 19.21 or any other relevant legal obligation, by any court or tribunal, or of an adverse finding in any formal investigation pursuant to any statutory powers or duties by the Commission for Equality and Human Rights (or any body or bodies which replace that Commission) over the same period, The Contractor shall:

19.23.1 inform the Authority of this finding promptly upon becoming aware of it and (if any unlawful discrimination is any way connected with this Agreement or the provision of the Service) shall (but, in the event of an appeal, only after the final and unsuccessful outcome of the appellate process) take appropriate steps to the reasonable satisfaction of the Authority to prevent repetition of the unlawful discrimination; and

19.23.2 indemnify the Authority against any Direct Losses in connection with any investigation or proceedings, save to the extent that the Authority or any Third Party Contractor is found to be at fault in respect of the matters which are the subject of the relevant investigation or proceedings, in which case the provisions of clause 19.25.2 shall apply to the extent that the Authority is found to be at fault.  This exception to the indemnity given by The Contractor in this clause 19.23.2 shall however not apply where The Contractor is aware of such matters and has unreasonably failed to resolve them prior to the commencement of such investigation or proceedings).

19.24 The Contractor shall, and shall procure that any relevant Sub-Contractor shall, where any investigation is undertaken by any body in respect of equal opportunities and/or proceedings are instituted in connection with any matter which is or is alleged to be contrary to any legislation or Guidance described in clause 19.21:

19.24.1 provide any information requested by the investigation body or relevant Court or Tribunal or the Authority in the reasonable time allotted;

19.24.2 attend any meetings on reasonable notice as required by the investigation body or relevant Court or Tribunal or the Authority and request any of its employees or the employees of any sub-contractor to attend;

19.24.3 promptly allow access to and investigation of any documents or data deemed by the investigation body or relevant Court or Tribunal or the Authority to be relevant;

19.24.4 request any its employees or the employees of any sub-contractor to appear as a witness in any investigation or proceedings; and

19.24.5 co-operate as far as reasonably practicable  as required by the person or body conducting such investigation or relevant Court or Tribunal or the Authority.

19.25 The Contractor shall promptly provide the Authority with full written details of any steps taken under clauses 19.21 to 19.24 inclusive.

19.26 The Contractor shall provide such information as the Authority may reasonably request for the purpose of assessing The Contractor's and its sub-contractors' compliance with its obligations pursuant to clauses 19.21 to 19.24 inclusive, headed Equal Opportunities including, if requested, examples of any instructions, recruitment advertisements or other literature and details of the monitoring of applicants and employees.

19.27 Without prejudice to clause 19.21, The Contractor shall:

19.27.1 monitor the representation among the staff providing the Service of persons of different racial groups (which shall mean groups of persons classified as "ethnic groups" in the most recent official census by the Office of National Statistics or successor body), and of different gender identities or disability (together "Minority Groups") having regard to the Authority's procedures for monitoring representation among its own employees; and

19.27.2 where it appears to The Contractor (in relation to particular work) either that the staff engaged in the provision of the Service include no members of a particular Minority Group doing that work or that members of that Minority Group are under-represented amongst such staff doing that work compared to their representation in the staff as a whole or in the population from which such staff are normally recruited, undertake and require any relevant sub-contractor to undertake the following actions as may be appropriate and practicable (but subject always to its statutory obligations not to unlawfully discriminate):

19.27.2.1 the placing and use of job advertisements to reach members of such Minority Groups and to encourage applications;

19.27.2.2 the use of employment agencies and career offices in areas where members of such minority groups live and work;

19.27.2.3 the promotion of recruitment and training schemes for school-leavers and/or unemployed persons intended to reach members of such Minority Groups; and

19.27.2.4 the provision of appropriate training and the encouragement of members of staff from such Minority Groups to apply for promotion or transfer to do work in which such Minority Groups are under-represented.


The Standards Board

19.28 The Contractor shall, and shall procure that any relevant Sub-Contractor shall, where any investigation is undertaken or any meeting is convened by the Standards Board (or any replacement or equivalent body):

19.28.1 provide any information requested by the Standards Board within a reasonable period;

19.28.2 attend any meetings on reasonable notice as required by the Standards Board and require any of its employees or the employees of any sub-contractor to attend;

19.28.3 promptly allow access to and investigation of any documents or data deemed by the Standards Board to be relevant;

19.28.4 require any its employees or the employees of any sub-contractor to appear as a witness in any investigation or proceedings; and

19.28.5 co-operate as far as reasonably practicable as required by the Standards Board.

19.29 The Contractor shall in its Annual Report in respect of the Streetscene Service and within a reasonable time of any request from the Authority submit a report to the Authority demonstrating its compliance with clauses 19.2, 19.5, 19.6 and 19.21 to 19.27 inclusive.

20. INSURANCE POLICIES

20.1 The Contractor shall, from the dates set out in |Volume Two (2) Qualification, Selection and Award, take out and maintain in full force and effect at its own cost the Required Insurances and such other insurance policies as are appropriate and adequate having regard to its obligations and liabilities under this Agreement and any other insurances required by Law. These insurances must be effective in each case not later than the date on which the relevant risk commences. 

20.2 No Party to this Agreement shall take any action or fail to take any reasonable action, or (insofar as it is reasonably within its powers) permit anything to occur in relation to it, which would entitle any insurer to refuse to pay any claim under any insurance policy in which that Party is an insured, a co-insured or an additional insured person.

20.3 With the exception of any insurances required by Law, the insurances referred to in clause 20.1 shall:

20.3.1 name The Contractor and the Authority as co-insured Parties with any other Party maintaining the insurance and note the Authority's interest throughout the policy;

20.3.2 provide for non-vitiation protection in respect of any claim made by the Authority as co-insured;
20.3.3 contain a clause waiving the insurer's subrogation rights against the Authority, its employees and agents;

20.3.4 provide for thirty (30) days prior written notice of their cancellation, non-renewal or amendment to be given to the Authority; and

20.3.5 in respect of physical damage policies provide for payment of any proceeds received by The Contractor to be applied in accordance with clause 20.14 (Reinstatement).

20.4 The Contractor shall provide to the Authority:

20.4.1 copies on request of all insurance policies referred to in clause 20.1 and (together with any other information reasonably requested by the Authority relating to such insurance policies) the Authority shall be entitled to inspect them during ordinary business hours; and

20.4.2 evidence that premiums payable under the Required Insurances have been paid and that the insurances are in full force and effect in accordance with the requirements of this clause 20.

20.5 Renewal certificates in relation to any of the insurances required by clause 20.1 shall be obtained as and when necessary and copies (certified in a manner acceptable to the Authority) shall be forwarded to the Authority as soon as possible but in any event on or before the renewal date. 

20.6 Without prejudice to the Authority's right to terminate this Agreement in accordance with clause 23 (Termination on The Contractor Default), in the event that The Contractor fails to maintain any of the Required Insurances, the Authority may itself provide or arrange such insurance and The Contractor shall reimburse the Authority immediately upon written demand for the cost of such insurance, together with an administration charge of 10% of such costs. 

20.7 Insurance Review Procedure

20.7.1 No later than thirty (30) Business Days prior to each Insurance Renewal Date, The Contractor shall procure that its insurance broker shall prepare and provide to the Authority a report setting out full details of the Required Insurances in place to include:

20.7.1.1 the details of the sums currently insured and the limits of indemnity;

20.7.1.2 any changes proposed by The Contractor to the sum insured and/or the scope of the Required Insurances (including any proposed change in scope of the insured risks and/or perils);

20.7.1.3 details of any changes in cover which the insurer intends to impose or introduce upon renewal of the Required Insurance; and

20.7.1.4 confirmation by The Contractor that it has notified the Authority of all claims relating to the Required Insurances which The Contractor is required to do in accordance with the terms of this Agreement.    

20.7.2 No later than fifteen (15) Business Days prior to the Insurance Renewal  Date the Authority shall notify The Contractor in writing of any alterations or additions it requires to be made to the Required Insurances as a result of its review of the report (the "Authority Insurance Review Changes") and The Contractor shall implement the Authority Insurance Review Changes on the Insurance Renewal Date.

20.7.3 If, following the implementation of the Authority Insurance Review Changes, there is an increase or decrease in the costs of providing the Required Insurances the Authority Insurance Review Changes shall be treated as an Authority Change and the provisions of clause 14 (Changes) shall apply to that change.

20.8 The Contractor shall:

20.8.1 give the Authority notification within ten (10) Business Days after any claim in excess of one hundred thousand pounds sterling (£100,000) (indexed) on any of the Required Insurances or which, but for the application of the applicable policy excess, would be made on any of the Required Insurances and (if required by the Authority) give full details of the incident giving rise to the claim; 

20.8.2 in relation to all claims relating to the Required Insurances, give the Authority details of the value and nature of all such claims as may from time to time be required by the Authority provided always that such information shall be supplied by The Contractor no less frequently than once every three (3) Months; and

20.8.3 notwithstanding clause 20.8.2, no later than two (2) Months after the end of each Contract Year, provide to the Authority written details of all insurance claims which have been made by The Contractor and claims which have been made against The Contractor including the current status of such claims and including details of whether any insurance proceeds have been received by The Contractor and how such insurance proceeds have or will be applied, in each case for the immediately preceding Contract Year. 

20.9 Limit of Liability 

Neither failure to comply nor full compliance with the insurance provisions of this Agreement shall limit or relieve The Contractor of its other liabilities and obligations under this Agreement. 

20.10 Premia

20.10.1 The insurance premia for the Required Insurances and the amount of any loss that would otherwise be recoverable under any of the Required Insurances but for the applicable uninsured deductible and limit of indemnity in respect of such insurance shall at all times be the responsibility of The Contractor. 

20.10.2 The insurance premiums in respect of the insurances referred to in clause 20.1 shall be the responsibility of The Contractor. 

20.11 Authority Approval 

The Required Insurances shall be effected with insurers approved by the Authority, such approval not to be unreasonable withheld or delayed. 

20.12 Professional Indemnity Insurance

In addition to the Required Insurances, The Contractor undertakes to procure that each sub-contractor takes out and maintains in force professional indemnity insurance ("PI Insurance"), provided that such insurance is generally available in the market to members of the relevant Party's profession at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the relevant Party's own claims record or other acts, omission, matters or things peculiar to the relevant Party will be deemed to be within the reasonable rates and, where such insurances is effected, and to:

20.12.1 provide evidence satisfactory to the Authority (as and when reasonably required by the Authority) of the PI Insurance being in full force and effect from the date of the relevant sub-contractor's engagement or appointment until the date twelve (12) years from and including the completion of any works or Service carried out by the relevant sub-contractor (such evidence to include details of the cover) including confirmation of territorial limits, levels of excess, insurers, policy number and indemnity limit (which shall be a minimum of ten million pounds sterling (£10,000,000) either each and every loss or in the aggregate (if in the aggregate then in any one (1) year of insurance a minimum of one (1) automatic reinstatement of the aggregate indemnity limit is required));

20.12.2 provide the Authority with notice of:

20.12.2.1 any cancellation of the PI Insurance not less than thirty (30) days prior to the relevant cancellation date; 

20.12.2.2 any adverse material changes to or suspension of cover relevant to the Service not less than thirty (30) days prior to the relevant change or suspension; and

20.12.2.3 inform the Authority as soon as reasonably practicable of any claim under the PI Insurance in respect of the Service of in excess of one million pounds sterling (£1,000,000), provide such information to the Authority as the Authority may reasonably require in relation to such claim and provide notice of  any potential breach of the aggregate limit.

20.13 Claims

The Contractor shall where it is obliged to effect insurance under this clause 20 not bring any claim or action against the Authority (or any Authority Related Party) in respect of any loss or damage caused by the Authority (or any Authority Related Party) in circumstances where The Contractor is able to recover such loss or damage under such insurance (or where it would have been able to recover such loss had it been complying with its obligations under this Agreement) provided that, to avoid doubt, this clause shall not by itself prevent The Contractor from claiming against the Authority (or any Authority Related Party) for any loss or damage not covered because of the level of deductibles under such insurance permitted by this Agreement or to the extent such loss or damage exceeds the maximum level of such insurance required by this Agreement. 

20.14 Reinstatement and change of requirement after insured event

20.14.1 All insurance proceeds received under any policy referred to Volume Two (2) Qualification, Selection and Award shall be applied to repair, reinstate and replace each part or parts of the  the Sites (as applicable) in respect of which such proceeds were received. 

20.14.2  Without prejudice to clause 20.14.1, The Contractor shall apply the proceeds of any claims under the Required Insurances exclusively to the claim to which such proceeds relate.

20.15 Joint Accounts 

The Contractor shall set up and at all times maintain an account in the joint names of the Authority and The Contractor (the "Joint Insurance Account"). All insurance proceeds paid under any Physical Damage Policy in respect of a single event (or a series of related events) in an amount in excess of one hundred thousand pounds sterling (£100,000.00) (indexed) shall be paid into the Joint Insurance Account. 

20.16 Obligations 

Where a claim is made or proceeds of insurance are received or are receivable under any Physical Damage Policy in respect of a single event (or a series of related events) in respect of Sites (the "Relevant Incident") in an amount in excess of one hundred thousand pounds sterling (£100,000.00) (indexed):

20.16.1 The Contractor shall deliver to the Authority as soon as practicable and in any event within twenty (20) Business Days after the making of the claim a plan prepared by The Contractor for the carrying out of the works necessary (the "Reinstatement Works") to repair or reinstate (the "Reinstatement Outline") the Sites which is or are the subject of the relevant claim or claims in accordance with clause 20.16.7 (Works Carried Out). The Reinstatement Outline shall set out:

20.16.1.1 the identity of the person proposed to effect the Reinstatement Works, which shall be subject to the prior written approval of the Authority; and

20.16.1.2 
the proposed terms and timetable upon which the Reinstatement Works are to be effected, the final terms of which shall be subject to the prior written approval of the Authority (such approval not to be unreasonably withheld or delayed);

20.16.2 the Authority shall within ten (10) Business Days of receipt of the Reinstatement Outline notify The Contractor in writing that:

20.16.2.1 it is satisfied that the Reinstatement Outline will enable The Contractor to comply with its obligation to carry out the Reinstatement Works within a reasonable timetable and that the identity of any person (set out in the Reinstatement Outline) that may be appointed to effect the Reinstatement Works is approved; or

20.16.2.2 the identity of any person (set out in the Reinstatement Outline) that may be appointed to effect the Reinstatement Works is not approved together with its reasons for such non-approval in sufficient detail so as to enable The Contractor to understand the nature and extent of such non-approval and to assess whether the Authority's approval under clause 20.16.1.1 has been unreasonably withheld; or

20.16.2.3 the Authority does not approve the Reinstatement Outline together with its reasons for such non-approval, in sufficient detail so as to enable The Contractor to understand the nature and extent of such non-approval and to assess whether the Authority's approval under clause 2016.1.1 has been unreasonably withheld; or

20.16.2.4 if the Authority does not make one (1) of the said responses within the period specified in clause 20.16.2 it shall be deemed to have approved the Reinstatement Outline, save where the Authority has reasonably requested any further information from The Contractor in which case the time limit outlined in clause 20.16.2 will be deemed to commence upon receipt of such information by the Authority. 

20.16.3 If the Authority gives notice of non-approval in accordance with clauses 20.16.2.3 or 20.16.2.4 The Contractor may amend and re-submit the Reinstatement Outline (the "Amended Reinstatement Outline") to the Authority for its reconsideration and the Authority shall give its approval or non-approval within five (5) Business Days of the submission of the Amended Reinstatement Outline to the Authority. If the Authority does not approve the Amended Reinstatement Outline, it shall provide reasons for non-approval in sufficient detail so as to enable The Contractor to understand the nature and extent of such non-approval and to assess whether the Authority's approval has been unreasonably withheld. 

20.16.4 In the event that the Amended Reinstatement Outline or a person proposed to carry out the Reinstatement Works is not approved by the Authority in accordance with clause 19.18 (Obligations), The Contractor may submit the Amended Reinstatement Outline under clause 44 (Dispute Resolution Procedure) to the Disputes Resolution Procedure in order for it to be determined whether the Authority's approval under clause 20.16.3 was unreasonably withheld.

20.16.5 The Reinstatement Outline or the Amended Reinstatement Outline (as the case may be) as approved by the Authority pursuant to this clause 19.18  (Obligations) or as determined pursuant to the Dispute Resolution Procedure shall become the reinstatement plan (the "Reinstatement Plan").

20.16.6 The Contractor shall effect the Reinstatement Works in accordance with the Reinstatement Plan, and:

20.16.6.1 shall enter into contractual arrangements to effect the Reinstatement Works with the person(s) identified in the Reinstatement Plan;

20.16.6.2 prior to the earlier to occur of the Termination Date or the Expiry Date, any amounts standing to the credit of the Joint Insurance Account (the "Relevant Proceeds") (together with any interest accrued) may be withdrawn by The Contractor from the Joint Insurance Account as required to enable it to make payments in accordance with the terms of the contractual arrangements entered into to effect the Reinstatement Works and to meet any other reasonable costs and expenses of The Contractor for the sole purpose of funding the Reinstatement Works as to which the Authority shall operate the signing requirements of the Joint Insurance Account to give effect to such payment. Following the earlier to occur of the Termination Date and the Expiry Date, the Authority may withdraw amounts standing to the credit of the Joint Insurance Account for the purpose of funding any Reinstatement Works;

20.16.6.3 the Authority agrees and undertakes that, subject to compliance by The Contractor with its obligation under clause 20.14 (Reinstatement and Change of Requirement after Insured Event), and provided that The Contractor procures that the Reinstatement Works are carried out and completed in accordance with this clause 20.16.6 it shall not exercise any right which it might otherwise have to terminate this Agreement by virtue of the event which gave rise to the claim for Relevant Proceeds;

20.16.6.4 the Authority undertakes to use reasonable endeavours to assist The Contractor in the carrying out of the Reinstatement Plan;

20.16.6.5 after the Reinstatement Plan has been implemented to the reasonable satisfaction of the Authority and in accordance with clause 20.16.7 (Works Carried Out) the Authority shall permit withdrawal by The Contractor of any Relevant Proceeds then held in the Joint Insurance Account that have not been paid under this clause 20.16.7 (Works Carried Out) in respect of the Relevant Incident, together with any interest accrued; and
20.16.6.6 The Contractor shall be solely responsible for the payment of any deficiency.

20.16.7 Works Carried Out

Where the insurance proceeds are to be used in accordance with this Agreement to repair, reinstate or replace any part of any of the Sites, The Contractor shall carry out the work in accordance with this Agreement (including the Authority's Requirements and the Method Statement) so that on completion of the work the provisions of this Agreement are complied with.

20.17 Without prejudice to clause 20.16, where a claim is made or the proceeds are received or are receivable under any of the Required Insurances in respect of a single event (or a series of related events) in an amount in excess of fifty thousand pounds sterling (£50,000) or in the reasonable opinion of The Contractor, any claim or the circumstances surrounding or giving rise to a claim presents or could present a reputational risk to the Authority, The Contractor or the Service then The Contractor shall as soon as reasonably practicable notify the Authority of such claim and the Parties shall, within two (2) days of receipt of such notification, meet and use reasonable endeavours to agree how best to manage such claim.

20.18 If the Parties fail to agree how best to manage the relevant claim (which is the subject of clause 20.17) within ten (10) days of the meeting referred to in clause 20.17, then the matter shall be referred for determination in accordance with clause 44 (Dispute Resolution Procedure).

21. TERMINATION FOR AUTHORITY DEFAULT 

21.1 If an Authority Default has occurred and The Contractor wishes to terminate this Agreement, it must serve a termination notice, (a "The Contractor Termination Notice") on the Authority within ten (10) Business Days of becoming aware of the Authority Default.

21.2 The Contractor Termination Notice must specify the details of the Authority Default which has occurred and when such Authority Default occurred.

21.3 This Agreement will terminate on the day falling forty (40) Business Days after the date that the Authority received The Contractor Termination Notice, unless the Authority rectifies the Authority Default within thirty (30) Business Days of receipt of The Contractor Termination Notice.

21.4 If one (but not both) of the other Services Contracts is terminated in accordance with clause 21 (Termination for Authority Default) or clause 29 (Voluntary Termination by the Authority) (of the relevant Services Contract) then the Authority shall issue an Authority Change under this Agreement in accordance with Schedule Five (5) (Change Protocol).

22. COMPENSATION FOR AUTHORITY DEFAULT

22.1 On termination of this Agreement following an Authority Default the Authority shall pay compensation to The Contractor in accordance with clause 22.2.

22.2 Where clause 22.1 applies, the Authority shall pay to The Contractor the Authority Default Termination Sum in accordance with clause 32 (Consequences of Termination).
23. TERMINATION ON THE CONTRACTOR DEFAULT

23.1 Right to Terminate on The Contractor Default

23.1.1 If a The Contractor Default has occurred and the Authority wishes to terminate this  Agreement, it must serve a termination notice on The Contractor (an "Authority Termination Notice").

23.1.2 The Authority Termination Notice must specify:

23.1.2.1 the type and nature of The Contractor Default that has occurred giving reasonable details of the same; and

23.1.2.2 that in the case of the Contractor Default falling within limbs (a) or (k) of the definition of The Contractor Default this Agreement will terminate on the day falling forty (40) Business Days after the date The Contractor receives the Authority Termination Notice, unless:

23.1.2.2.1 in the case of a breach under limb (a) of the definition of The Contractor Default, The Contractor puts forward an acceptable rectification programme within thirty (30) Business Days after the date that The Contractor receives the Authority Termination Notice (and implements such programme in accordance with its terms and rectifies The Contractor Default in accordance with the programme); or

23.1.2.2.2 in the case of the Contractor Default falling within limbs (a) or (k)  of the definition of The Contractor Default The Contractor rectifies The Contractor Default within thirty (30) Business Days after the date that The Contractor receives the Authority Termination Notice. 

23.1.2.3 that in the case of any other The Contractor Default (not being limbs (a) or (k)), this Agreement will terminate on the date falling thirty (30) Business Days after the date that The Contractor receives the Authority Termination Notice.

23.1.3 If:

23.1.3.1 in the case of a The Contractor Default within limb (a) of the definition of The Contractor Default, no acceptable rectification programme has been put forward pursuant to clause 23.1.2.2.1 and The Contractor fails to rectify The Contractor Default within the time period specified in the Authority Termination Notice; or

23.1.3.2 in the case of a The Contractor Default falling within limb (k) of the definition of The Contractor Default, The Contractor fails to rectify The Contractor Default within the time period specified in the Authority Termination Notice,

the Authority may give notice stating that this Agreement will terminate on the date falling seven (7) Business Days after the date of receipt of such notice.

23.1.4 If The Contractor fails to implement any rectification programme in accordance with its terms, this Agreement will terminate on the date falling seven (7) Business Days after the date of notification by the Authority to The Contractor of such failure to implement the rectification programme in accordance with its terms. 

23.1.5 If The Contractor either rectifies The Contractor Default within the time period specified in the Authority Termination Notice or implements the rectification programme, if applicable, in accordance with its terms, the Authority Termination Notice will be deemed to be revoked and this Agreement will continue.

23.1.6 In any event, if The Contractor disputes the service of or grounds concerning the Authority Termination Notice or The Contractor Default, the matter shall be treated as a Dispute and shall be resolved in accordance with clause 51 and the Authority shall not terminate this Agreement until any such dispute has been determined by the adjudicator under that procedure.
23.2 Persistent Breach

23.2.1 If a particular breach, other than any breach for which Performance Deductions could have been awarded and/or deductions could have been made, has continued for more than ten (10) Business Days or occurred three (3) or more times in any six (6) month period then the Authority may serve a notice (a "Warning Notice") on The Contractor: 

23.2.1.1 specifying that it is a formal warning notice;

23.2.1.2 giving reasonable details of the breach; and

23.2.1.3 stating that such breach is a breach which, if it recurs frequently or continues, may result in a termination of this Agreement.

23.2.2 If, following service of a Warning Notice, the breach specified has continued beyond twenty (20) Business Days or recurred three (3) or more times within the six (6) month period after the date of service of the Warning Notice, then the Authority may serve another notice ("Final Warning Notice") on The Contractor:

23.2.2.1 specifying that it is a Final Warning Notice;

23.2.2.2 stating that the breach specified has been the subject of a Warning Notice served, in the case of a recurring breach, within the six (6) month period prior to the date of service of the Final Warning Notice; and 

23.2.2.3 stating that if such breach continues for more than ten (10) Business Days or recurs in three (3) or more Months within the six (6) month period after the date of service of the Final Warning Notice, this Agreement may be terminated.

23.2.3 A Warning Notice may not be served in respect of any breach which has previously been counted in the making of a separate Warning Notice.

24. COMPENSATION ON TERMINATION FOR THE CONTRACTOR DEFAULT AND PERSISTENT BREACH

24.1 If this Agreement is terminated under clauses 23.1 or 23.2 then the Authority shall pay to The Contractor in accordance with clause 32 (Consequences of Termination) an amount equal to The Contractor Default Sum. 
24.2 To the extent that The Contractor Default Sum is a negative number, then an amount equal to The Contractor Default Sum shall be due and payable by The Contractor to the Authority as a debt recoverable on demand. 

25. TERMINATION ON FORCE MAJEURE

25.1 No Party shall be entitled to bring a claim for a breach of obligations under this Agreement by the other Party nor incur any liability to the other Party for any Losses incurred by that other Party to the extent that a Force Majeure Event occurs and it is prevented from carrying out its obligations by the occurrence of that Force Majeure Event. For the avoidance of doubt the Authority shall not be entitled to terminate this Agreement for a The Contractor Default if such The Contractor Default arises from a Force Majeure Event (but without prejudice to clause 25.5 or 25.6).

25.2 Nothing in clause 25.1 shall affect the Authority's entitlement to make Performance Deductions pursuant to the provisions of Schedule Seven (7) (Form of Service Payment Monthly Report) in the period during which the Force Majeure Event is subsisting.

25.3 On the occurrence of a Force Majeure Event, the affected Party shall notify the other Party as soon as practicable.  The notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the affected Party and any action proposed to mitigate its effect.

25.4 As soon as practicable following such notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of this Agreement.

25.5 If no such terms are agreed on or before the date falling sixty (60) Business Days after the date of commencement of the Force Majeure Event and such Force Majeure Event is continuing or its consequence remains such that the affected Party is unable to comply with its obligations under this Agreement for a period of more than sixty (60) Business Days, then, subject to clause 25.6 either Party may terminate this Agreement by giving twenty (20) Business Days written notice to the other.

25.6 If this Agreement is terminated under clause 25.5 then compensation shall be payable by the Authority in accordance with clause 26 (Compensation on Termination for Force Majeure).

25.7 The Parties shall at all times following the occurrence of a Force Majeure Event use all reasonable endeavours to prevent and mitigate the effects of any delay and The Contractor shall at all times during which a Force Majeure Event is subsisting take all steps in accordance with Good Industry Practice to overcome or minimise the consequences of the Force Majeure Event.

25.8 The affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected Party to be unable to comply with its obligations under this Agreement. Following such notification this Agreement shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event.

26. COMPENSATION ON TERMINATION FOR FORCE MAJEURE

26.1 On termination of this Agreement under clause 25 (Termination on Force Majeure) the Authority shall pay to The Contractor the Force Majeure Termination Sum. 

26.2 The compensation payable pursuant to clause 25.1 shall be paid in accordance with clause 32 (Consequences of Termination).  

27. TERMINATION ON CORRUPT GIFTS AND FRAUD

27.1 If The Contractor, the Guarantor, the Private Sector Shareholder or any sub-contractor (or anyone employed by or acting on behalf of any of them) or any of its or their agents or shareholders commits any Prohibited Act, then the Authority shall be entitled to act in accordance with this clause 27.

27.2 If a Prohibited Act is committed by The Contractor, the Guarantor, the Private Sector Shareholder or by an employee of The Contractor the Guarantor or the Private Sector Shareholder (as applicable) not acting independently of The Contractor, the Guarantor or the Private Sector Shareholder, then the Authority may terminate this Agreement by giving notice to The Contractor. 

27.3 If the Prohibited Act is committed by an employee of The Contractor, the Guarantor, or the Private Sector Shareholder acting independently of The Contractor, then the Authority may give notice to The Contractor of termination and this Agreement shall terminate, unless within fifteen (15) Business Days of receipt of such notice The Contractor terminates that employee's employment and (if necessary) procures the performance of such part of the Service by another person.

27.4 If the Prohibited Act is committed by a sub-contractor or by an employee of that sub contractor not acting independently of that sub-contractor, then the Authority may give notice to The Contractor of termination and this Agreement will terminate, unless within fifteen (15) Business Days of receipt of such notice The Contractor terminates the relevant sub-contract and procures the performance of such part of the Service by another person.

27.5 If the Prohibited Act is committed by an employee of a sub-contractor acting independently of that sub-contractor, then the Authority may give notice to The Contractor of termination and this Agreement will terminate, unless within fifteen (15) Business Days of receipt of such notice the sub-contractor terminates the employee's employment and (if necessary) procures the performance of such part of the Service by another person.

27.6 Any notice of termination under this clause 27 (Termination on Corrupt Gifts and Fraud) shall specify:

27.6.1 the nature of the Prohibited Act;

27.6.2 the identity of the party whom the Authority believes has committed the Prohibited Act; and

27.6.3 the date on which this Agreement will terminate, in accordance with the applicable provision of this clause 27.

28. COMPENSATION ON TERMINATION FOR CORRUPT GIFTS AND FRAUD
28.1 On termination of this Agreement under clause 27 (Termination on Corrupt Gifts and Fraud) the Authority shall pay to The Contractor the Corrupt Gifts and Fraud Termination Sum.

28.2 To the extent that the Corrupt Gifts and Fraud Termination Sum is a negative number, then an amount equal to the Corrupt Gifts and Fraud Termination Sum shall be due and payable by The Contractor to the Authority as a debt recoverable on demand.
29. VOLUNTARY TERMINATION BY THE AUTHORITY

29.1 The Authority may terminate this Agreement at any time by giving no less than sixty (60) Business Days' written notice to The Contractor. 

30. COMPENSATION ON VOLUNTARY TERMINATION

30.1 Where the Authority exercises its rights pursuant to clause 36.1, it shall be liable to pay to The Contractor, in accordance with clause 32 (Consequences of Termination), an amount equal to the Authority Default Termination Sum but shall have no obligation to compensate The Contractor further or make any other payment to The Contractor.

31. EXPIRY

31.1 This Agreement shall terminate automatically on the expiry of the Term unless it shall have been terminated earlier in accordance with the provisions of this Agreement. The Contractor shall not be entitled to any compensation for termination of this Agreement on expiry of the Term.

32. CONSEQUENCES OF TERMINATION 

32.1 On the expiry or termination of this Agreement (for whatever reason) the following provisions shall apply: 

32.1.1 the relationship of the Parties shall cease in relation to the Service; 

32.1.2 any provision of this Agreement which expressly or by implication is intended to come into or remain in force on or after termination shall continue in full force and effect (including clauses 18, 36 and 44);

32.1.3 The Contractor shall promptly return to the Authority or dispose of in accordance with the Authority's instructions all Confidential Information and other data and documents and copies thereof disclosed or supplied to The Contractor pursuant to or in relation to this Agreement and shall certify in writing to the Authority when the same has been completed;

32.1.4 The Contractor shall co-operate with the Authority and/or any  New Service Provider of the Service appointed by the Authority in ensuring the smooth handover and continued running of the Service during such handover and in particular The Contractor shall render such assistance to the Authority and/or the New Service Provider as the Authority may reasonably request;

32.1.5 the provisions of clauses 16 (TUPE) to 19 (Employees – General) (inclusive) shall apply;  

32.1.6 any amounts payable by the Authority or The Contractor (as applicable) under clauses 7, 22, 24, 25 or 30 shall be paid by the Authority or The Contractor to the other (as applicable) in cleared funds on or prior to the Termination Date or the Expiry Date (as applicable) provided that, any amounts which are payable under clauses 7, 22, 24, 25 or 30 which cannot be calculated or which are the subject of a Dispute (in each case as at the Termination Date or Expiry Date (as applicable)) shall be paid by the relevant Party to the other as soon as is reasonably practicable after such sum is calculated, agreed or determined; and
32.1.7 The Contractor will no longer be entitled to exercise the Access Rights.
32.2 Save as otherwise expressly provided in this Agreement or as already taken into account in the calculation of any Termination Sum or other payment of compensation on termination pursuant to this Agreement, and notwithstanding the provisions of clause 41.4:

32.2.1 termination of this Agreement shall be without prejudice to any accrued rights or obligations under this Agreement as at the date of termination; and

32.2.2 termination of this Agreement shall not affect the continuing rights and obligations of The Contractor and the Authority under any provision of this Agreement which is expressed to survive termination or which is required to give effect to such termination or the consequences of such termination.

32.3 The rights to terminate this Agreement given by clauses 21 (Termination for Authority Default), 23 (Termination on The Contractor Default), 25 (Termination on Force Majeure), 27 (Termination on Corrupt Gifts and Fraud), or 29 (Voluntary Termination by the Authority) shall not prejudice any other right or remedy of either Party in respect of the breach concerned (if any) or any other breach.

32.4 Any termination of this Agreement for any reason shall not affect any accrued rights or liabilities of either Party, nor the coming into force, or the continuance in force, of any provision of this Agreement which is expressly or by implication intended to come into or continue in force on or after such termination, including without limitation clauses on warranty, indemnity, limitation of liability, termination and confidentiality or any right or entitlement of either Party to claim damages arising from such termination (subject to and in accordance with the provisions of this Agreement).

33. Compensation Events AND RELIEF EVENTS
33.1 Effect of a Compensation Event

33.1.1 If, on or after the Full Service Commencement Date, as a direct result of the occurrence of a Compensation Event, The Contractor will either:

33.1.1.1 be unable to comply with its obligations under this Agreement; and/or 

33.1.1.2 incur costs or lose revenue, 

then The Contractor is entitled to apply for an extension of time and/or relief from its obligations and/or to claim compensation under this Agreement (as applicable).

33.2 Procedure for relief and compensation

33.2.1 To obtain relief, extension and/or claim compensation The Contractor must: 

33.2.1.1 as soon as practicable, and in any event within fifteen (15) Business Days after it became aware that the Compensation Event has caused or is likely to cause delay, breach of an obligation under this Agreement and/or The Contractor to incur costs or lose revenue, give to the Authority a notice of its claim for an extension of time, payment of compensation and/or relief from its obligations under this Agreement; 

33.2.1.2 within ten (10) Business Days of receipt by the Authority of the notice referred to in clause 33.2.1.1, give full details of the Compensation Event and the extension of time and/or relief from its obligations under this Agreement and/or any Estimated Change in Services Costs claimed; and 

33.2.1.3 demonstrate to the reasonable satisfaction of the Authority that: 

33.2.1.3.1 the Compensation Event was the direct cause of:

(a) the Estimated Change in Services Costs; 

(b) breach of The Contractor's obligations under this Agreement referred to in clause 40.2.1.1; and 

(c) the requested extension of time referred to in clause 33.2.1.2;

33.2.1.3.2 the Estimated Change in Services Costs, and/or, time lost, and/or relief from the obligations under this Agreement claimed, could not reasonably be expected to be mitigated or recovered by The Contractor acting in accordance with Good Industry Practice. 

33.3 Giving of relief and compensation 

33.3.1 In the event that The Contractor has complied with its obligations under clause 41.2 (Procedure for relief and compensation), then, in the case of:

33.3.1.1 an additional cost being incurred or revenue being lost by The Contractor:

33.3.1.1.1 in relation to the delivery of the Service; or 

33.3.1.1.2 as a result of Capital Expenditure being incurred by The Contractor,  

the Authority shall compensate The Contractor for the Estimated Change in Services Costs as adjusted to reflect the actual costs reasonably incurred and, without double counting, for revenue actually lost (to the extent it could not reasonably have been mitigated) within twenty (20) Business Days of its receipt of a written demand by The Contractor supported by all relevant information; 

33.3.1.2 a payment of compensation for the Estimated Change in Services Costs and/or, without double counting, loss of revenue that does not result in Capital Expenditure being incurred by The Contractor referred to in clause 33.3.1.1.2 above, but which reflects a change in the costs and/or, without double counting, loss of revenue being incurred by The Contractor after the Full Services Commencement Date, the Authority shall compensate The Contractor in accordance with clause 33.6 (Method of calculating compensation) by an adjustment to the Service Payment in accordance with clause 48 (Financial Adjustments); and/or

33.3.1.3 the Authority shall give The Contractor such relief from its obligations under this Agreement as is reasonable for such a Compensation Event. 

33.4 Late provision of notice or information

In the event that information is provided after the dates referred to in clause 33.2 (Procedure for relief and compensation), then The Contractor shall not be entitled to any extension of time, compensation or relief from its obligations under this Agreement in respect of the period for which the relevant information is delayed.

33.5 Failure to agree

If the Parties cannot agree the extent of any compensation, delay incurred and/or relief from The Contractor's obligations under this Agreement, or the Authority disagrees that a Compensation Event has occurred (or as to its consequences), or that The Contractor is entitled to relief under this clause 33 (Compensation Events), the Parties shall resolve the matter in accordance with clause 44 (Dispute Resolution Procedure).

33.6 Method of calculating compensation 

Any payment of compensation referred to in clause 33.3 (Giving of relief and compensation) shall be calculated in accordance with clause 48 (Financial Adjustments). 

33.7 Authority option to waive obligation 

Notwithstanding any of the provisions of this clause 33 (Compensation Events) and subject to clause 33.8 the Authority may, at its absolute discretion, waive The Contractor's obligation to comply with the Authority Policy which is the subject matter of the relevant Compensation Event, in which case the following shall apply:

33.7.1 The Contractor shall not be entitled to any relief under this clause  33  (Compensation Events); and

33.7.2 no Performance Deductions shall be made to the Service Payment in respect of any failure by The Contractor to comply with the relevant Authority Policy.  

33.8 Withdrawal of option to waive obligation 

Where the Authority has waived The Contractor's obligation to comply with an Authority Policy under clause 33.7 (Authority option to waive obligation) the Authority may withdraw such waiver in writing at any time giving reasonable notice to The Contractor and the provisions of clause 33.1 to 33.6 shall apply and The Contractor may apply for relief in accordance with this clause 33 (Compensation Events), and no previous agreement between the Parties that the Authority Policy constitutes an Authority Policy Event shall be binding on the Parties. 

33.9 Consequences of a Relief Event

33.9.1 If and to the extent that a Relief Event adversely affects the ability of The Contractor to perform any of its obligations under this Agreement then The Contractor is entitled to apply for relief from any rights of the Authority arising under clause 23 (Termination on The Contractor Default).

33.9.2 To obtain relief The Contractor must:
33.9.2.1 as soon as practicable, and in any event within fifteen (15) Business Days after it becomes aware that the Relief Event has adversely affected the ability of The Contractor to perform its obligations, give to the Authority a notice of its claim for relief from termination under this Agreement including full details of the nature of the Relief Event, the date of occurrence and its likely duration; and

33.9.2.2 demonstrate to the reasonable satisfaction of the Authority that:

33.9.2.2.1 The Contractor and The Contractor Related Parties could not have avoided such occurrence or consequences by steps which they might reasonably be expected to have taken, without incurring material expenditure;

33.9.2.2.2 the time lost and/or relief from termination under this Agreement claimed could not reasonably be expected to be mitigated or recovered by The Contractor acting in accordance with Good Industry Practice, without incurring material expenditure; and

33.9.2.2.3 The Contractor is using reasonable endeavours to perform its obligations under this Agreement.

33.9.3 In the event that The Contractor has complied with its obligations under clause 33.9.2 above, then the Authority shall not be entitled to exercise its rights to terminate this Agreement under clause 23 (Termination on The Contractor Default).

33.9.4 Nothing in clause 33.9.3 above shall affect any entitlement to make Performance Deductions in accordance with Schedule Seven (7) (Form of Service Payment Monthly Report) during the period in which the Relief Event is subsisting.

33.9.5 In the event that information is required by clause 33.9.2 above is provided after the dates referred to in that clause, then The Contractor shall not be entitled to any relief during the period for which the information is delayed.

33.9.6 The Contractor shall notify the Authority if at any time it receives or becomes aware of any further information relating to the Relief Event, giving details of that information, to the extent that such information is new or renders information previously submitted materially inaccurate or misleading.

33.9.7 If the Parties cannot agree the extent of the relief required, or the Authority disagrees that a Relief Event has occurred the Parties shall resolve the matter in accordance with clause 44 (Dispute Resolution Procedure).
34. STEP IN RIGHTS

34.1 If the Authority reasonably believes that it needs to take action in connection with this Agreement:

34.1.1 because a serious risk exists to the health or safety of persons or property or to the environment; 

34.1.2 to discharge a statutory duty; and/or

34.1.3 to remedy a breach of this Agreement (including in relation to any "A" service failure calculated and applied in accordance with Schedule Seven (7) (Form of Service Payment Monthly Report)), 

then the Authority shall be entitled to take action in accordance with the provisions of this clause 34.

34.2 If clause 34.1 applies and the Authority wishes to take action, the Authority shall notify (by way of an "Action Notice") The Contractor of the following:

34.2.1 the action it wishes to take;

34.2.2 the reason for such action; 

34.2.3 the date it wishes to commence such action;

34.2.4 the time period which it believes will be necessary for such action; and 

34.2.5 the effect on The Contractor and its obligations to provide the Service during the period such action is being taken; 

provided always that where The Contractor has remedied the problem to the reasonable satisfaction of the Authority, prior to the date referred to in clause 34.2.3, the Action Notice shall be deemed to be withdrawn and therefore clause 34.3 shall not apply.

34.3 Following service of any Action Notice, the Authority may take such action as notified under clause 34.2 above and any consequential additional action as it reasonably believes to be necessary (together the "Required Action"):

34.3.1 at The Contractor's cost if such action results from a breach of this Agreement; or

34.3.2 at the Authority's cost if such action does not result from a breach of this Agreement and The Contractor shall give all reasonable assistance to the Authority while it is taking such Required Action.

34.4 The taking of the Required Action shall be subject to the following conditions:

34.4.1 the Authority shall employ suitably qualified contractors or personnel;

34.4.2 the Authority shall take reasonable steps to properly manage any contractors or works being carried out so as to procure that any rights and/or remedies available to it or The Contractor against any contractors are preserved;

34.4.3 the Authority shall take all reasonable steps to mitigate the effects of the circumstances to the extent that such effects are giving rise to the Required Action including taking all reasonable steps to minimise the period of the Required Action; and 

34.4.4 the Authority shall have due regard to all reasonable recommendations put forward by The Contractor.

34.5 The Authority shall be entitled to take the Required Action until the circumstances giving rise thereto have ceased to subsist or until such times as The Contractor is able to demonstrate to the Authority's reasonable satisfaction that it has implemented sufficient measures to allow resumption of performance of the Service without such circumstances persisting.

34.6 To the extent that the Required Action affects the ability of The Contractor to provide any part of the Service, The Contractor shall, without prejudice to the Authority's rights under clauses 23 (Termination on The Contractor Default) and 24 (Compensation on Termination for The Contractor Default, Persistent Breach and Corrupt Gifts and Fraud), be relieved of its obligations to provide such part of the Service provided that if the Authority takes the Required Action as a result of a breach of this Agreement by The Contractor and The Contractor is unable to provide the Service in whole or in part the Authority shall be entitled to make Performance Deductions.

35. RIGHTS OF ACCESS

35.1 The Authority, any authorised representative of the Authority and/or the Authority's Representative may, on giving reasonable notice to The Contractor, enter any property used by The Contractor (excluding any property occupied by the Private Sector Shareholder which is not utilised for the physical delivery of the Service) to inspect all information and facilities relating to the provision of the Service and The Contractor's obligations under this Agreement.  

35.2 The Authority, any authorised representative of the Authority and/or the Authority's Representative may, on giving reasonable notice to The Contractor, enter any of the Contractor’s Facilities and/or the Sites at any time and for any purpose including:

35.2.1 for the Authority to satisfy its statutory requirements pursuant to Section 5 of the Local Government Act 1972 and the Accounts and Audit Regulations 2003 (as amended); and

35.2.2 any other audit or reporting requirements which the Authority is obliged to carry out.
35.3 The Contractor shall procure that satisfactory facilities (including photocopying, telephone, IT access and office space) are made available to the Authority, any authorised representative of the Authority and/or the Authority's Representative if required and that reasonable assistance is given for the purpose of this clause 35.

36. INTELLECTUAL PROPERTY

36.1 The Contractor hereby grants (and will in the case of any Third Party Intellectual Property Rights procure that such third party grants) to the Authority a non-exclusive, royalty free, unrestricted (including the right to sub-licence and/or assign the benefit (to Authority Related Parties only)) irrevocable perpetual licence to use and otherwise exploit for any purpose the Intellectual Property Rights in all Data.

36.2 The Contractor shall use all reasonable endeavours to ensure that any Intellectual Property Rights in Data created, brought into existence or acquired during the Term vest, and remain vested throughout the Term, in The Contractor and The Contractor shall enter into appropriate written agreements, with the Contractor Related Party (or other third parties) that may create or bring into existence, or from which it may acquire, any such Intellectual Property Rights to assign any such Intellectual Property Rights to The Contractor without charge and pending such assignment The Contractor shall procure a written licence from any such The Contractor Related Party (or other third parties) to The Contractor of any such Intellectual Property Rights on the same basis as set out in clause 36.1.
36.3 In addition The Contractor shall:

36.3.1 take all reasonable steps to ensure that it has in its possession and/or control: 
36.3.1.1 all appropriate originals, counterparts and copies of the agreements, licences and assignments referred to in clause 36.2; and

36.3.1.2 sufficient copies of all tangible materials embodying the Data referenced in clause 36.2 including all relevant source code, technical and user manuals and specifications in order to enable the Authority to exercise its rights under clause 36.1;
36.3.2 make the materials referred to in clause 36.3.1 available to the Authority as and when required to do so by the Authority; 
36.3.3 ensure that all software provided by it in connection with the Service is managed in accordance with Good Industry Practice so as to ensure the Performance Standards can be met including without limitation ensuring that any information processed by such software is kept in a secure environment protecting the confidentiality of the same with appropriate disaster recovery measures, having regard to clause 36.9 to ensure the uninterrupted Provision of Service for the Authority; and
36.3.4 at all times support and maintain all software provided by it in connection with the Service managed in accordance with Good Industry Practice in order to enable the Authority to exercise its rights under clause  REF c43p1 \h 
36.1.

36.4 Without prejudice to the generality of the foregoing and subject to the provisions of clause 36.5 below, any Intellectual Property Rights in anything provided by the Authority (including any information, Data, concept, documentation, know-how, or in anything made or derived from any such thing), which may be supplied to The Contractor by the Authority, in relation to this Agreement, shall not be construed as granting any licence or assignment of such Intellectual Property Rights to The Contractor save and to the extent explicitly agreed in writing.

36.5 The Authority hereby grants (and will in the case of any Third Party Intellectual Property Rights use all reasonable endeavours to procure that such third party grants) to The Contractor a non-exclusive, royalty free, non-assignable, revocable (upon expiry or earlier termination of this Agreement) licence to use and otherwise exploit for the purpose of providing the Service. 

36.6 Where a claim or proceeding is made or brought against the Authority which arises out of the infringement of any Intellectual Property Rights or because the use of any materials, plant, machinery or equipment in connection with the provision of the Service infringes any Intellectual Property Rights of a third party then, unless such infringement has arisen out of the use of any Intellectual Property Rights by or on behalf of the Authority otherwise than in accordance with the terms of this Agreement, The Contractor shall indemnify the Authority at all times from and against all Direct Losses and Indirect Losses arising as a result of such claims and proceedings and the provisions of clause 15 (Indemnities) shall apply.

36.7 Where a claim or proceeding is made or brought against The Contractor which arises out of the infringement of any Intellectual Property Rights or because the use of any materials, plant, machinery or equipment in connection with the provision of the Service infringes any rights in or to any Intellectual Property Rights of a third party then, if such infringement has arisen out of the use of any Intellectual Property Rights by or on behalf of the Authority otherwise than in accordance with the terms of this Agreement and otherwise than as a result of a breach of this clause 36 by The Contractor then the Authority shall indemnify The Contractor at all times from and against all Direct Losses and Indirect Losses arising as a result of such claims and proceedings.

36.8 To the extent that any of the Data is generated by, relates to (including source code) or is maintained on a computer or similar system, The Contractor shall (if requested by the Authority):

36.8.1 use all reasonable endeavours to procure for the benefit of the Authority, at no charge or at the lowest reasonable fee, the grant of a licence or sub-licence for any relevant software to the extent it does not otherwise have a licence of the same to enable the Authority or its nominee to access and otherwise use (subject to the payment by the Authority of the relevant fee, if any) such Data for the purposes of the Service. As an alternative if acceptable to the Authority, The Contractor may provide such Data, materials or documents in a format which may be read by software generally available in the market at the relevant time or in hard copy format; and

36.8.2 (at its own cost and expense and for the benefit of the Authority) enter into the National Computing Centre's then current multi-licence escrow deposit agreement or standard single licence escrow deposit agreement as appropriate and as may be required by the Authority in each case.

36.9 The Contractor shall ensure the back-up and storage in safe custody of the Data in accordance with Good Industry Practice.  Without prejudice to this obligation, The Contractor shall submit to the Authority's Representative for approval its proposals for the back-up and storage in safe custody of such Data and the Authority shall be entitled to object if the same is not in accordance with Good Industry Practice.  The Contractor shall comply, and shall cause all The Contractor Related Parties to comply, with all procedures to which the Authority's Representative has given its approval.  The Contractor may vary its procedures for such back-up and storage subject to submitting its proposals for change to the Authority's Representative, who shall be entitled to object on the basis set out above.

37. THE CONTRACTOR'S RECORDS

37.1 Records of Costs and Revenues 

The Contractor shall at all times:

37.1.1 maintain a full record of particulars of The Contractor Costs in such form as may be reasonably required by the Authority;

37.1.2 upon request by the Authority:

37.1.2.1 provide a written summary of any of The Contractor Costs Revenues referred to in clause 37.1.1 (Records of Costs), including details of any funds held by The Contractor specifically to cover any such costs, in such form and detail as the Authority may reasonably require to enable the Authority to monitor the performance by The Contractor of its obligations under this Agreement; 

37.1.2.2 provide to the Authority such information (financial or otherwise) in relation to the Service as may be reasonably necessary for the Authority to satisfy any accounting, or central government requirements; and 

37.1.2.3 provide such facilities as the Authority may reasonably require for its representatives to visit any place where the records are held and examine the records maintained under this clause 37.1.

37.2 Books of Account

Compliance with clause 37.1 shall require The Contractor to keep books of account in accordance with best accountancy practice (which from 1 April 2010 shall include the International Financial Reporting Standards) with respect to this Agreement showing in detail:

37.2.1 full management accounts and audited annual accounts (in each case whether on an interim or full year basis) of The Contractor, full certified copies of which shall both be provided to the Authority by the date which falls six (6) weeks after the end of each Contract Year; 

37.2.2 administrative overheads;

37.2.3 payments made to the Private Sector Shareholder, the Contractor Related Party and to any third parties;

37.2.4 capital and revenue expenditure; 

37.2.5 such other items as the Authority may reasonably require from time to time to conduct cost audits for verification of cost expenditure or estimated expenditure, for the purpose of this Agreement; and

37.2.6 method of accounts management,

and The Contractor shall have the books of account evidencing the items listed in clauses 37.2.1 to 37.2.6 inclusive available for inspection by the Authority (and any expert) upon reasonable notice, and shall promptly present a written report of these to the Authority as and when requested from time to time.  
37.3 Maintenance of Records

The Contractor shall maintain or procure that the following are maintained:

37.3.1 a full record of all incidents relating to health, safety and security which occur during the term of this Agreement; 

37.3.2 full records of all maintenance procedures carried out during the Term;

37.3.3 a full list of employees, their names, salaries, age, length of service; 

37.3.4 health surveillance records;

37.3.5 personal accident records;

37.3.6 financial records;

37.3.7 vehicle accident records; 

37.3.8 employee personal files; 

37.3.9 childcare records;

37.3.10 playground maintenance records; and

37.3.11 any other records which The Contractor is obliged to maintain in order to comply with Law, Guidance and/or any other requirements set out in Schedule Seven (7) (Form of Service Payment Monthly Report),

and The Contractor shall have the items referred to in clauses 37.3.1 to 37.3.11 available for inspection by the Authority upon reasonable notice, and shall present a report of them to the Authority as and when requested.

37.4 Auditor

The Contractor shall permit all records referred to in this clause 37 (The Contractor's Records) to be examined and copied from time to time by the Authority's auditor and their representatives and other representatives of the Authority.

37.5 Retention

Subject to clause 37.6,  the records referred to in this clause 37 (The Contractor's Records) shall be retained for a period of at least seven (7) years after The Contractor's obligations under this Agreement have come to an end. 

37.6 The following records shall be maintained by The Contractor for the periods set out below, (or the Term, if shorter and shall then be handed back to the Authority):

37.6.1 health surveillance records for forty (40) years;

37.6.2 personal accident records for three (3) years;

37.6.3 financial records for six (6) years;

37.6.4 playground maintenance records for twenty one (21) years;

37.6.5 vehicle accident records for six (6) years;

37.6.6 employee personal files (for those employees not being in contact with children as part of their job) six (6) years; 

37.6.7 employee personal files (for those employees which have had contact with children as part of their job) twenty one (21) years;

37.6.8 childcare records for eighty (80) years; and

37.6.9 any other records which are required in accordance with the Law and/or guidance to be kept for a period other than that set out in clause 37.5 (Retention).

37.7 Termination or Expiry

Upon expiry of this Agreement as a result of the effluxion of time or earlier termination in accordance with its terms, and in the event that the Authority wishes to enter into another agreement for the provision of services the same as or similar to the Service, The Contractor shall provide the Authority for its own use and/or for the use of any New  Service Provider, copies of any of the records set out in this clause 37.

37.8 Confidentiality

All information referred to in this clause 37 is subject to the obligations set out in clause 38 (Confidentiality and Publicity).

38. CONFIDENTIALITY AND PUBLICITY

38.1 The Receiving Party shall keep and procure to be kept secret and confidential all Confidential Information belonging to the Disclosing Party disclosed or obtained as a result of the relationship of the Parties under the Project Documents and shall: 

38.1.1 not use nor disclose the same save for the purposes of the proper performance of the Project Documents or with the prior written consent of the Disclosing Party.  

38.1.2 where disclosure is made to any employee, consultant, sub-contractor or agent, it shall be done subject to obligations equivalent to those set out in the Project Documents and the Receiving Party agrees to use all reasonable endeavours to procure that any such employee, consultant, sub-contractor or agent complies with such obligations provided that the Receiving Party shall continue to be responsible to the Disclosing Party in respect of any disclosure or use of such Confidential Information by a person to whom disclosure is made. 

38.2 The obligations of confidentiality in this clause 38 shall not extend to any matter which the Disclosing Party can show:

38.2.1 is in, or has become part of, the public domain other than as a result of a breach of the obligations of confidentiality under the Project Documents; or

38.2.2 was in its written records prior to the Commencement Date; or

38.2.3 was independently disclosed to it by a third party entitled to disclose the same; or

38.2.4 is required to be disclosed under any applicable law, or by order of a court or governmental body or authority of competent jurisdiction.

38.3 The Receiving Party shall ensure that any employees or sub-contractors are aware of and undertake to comply with the obligations of confidentiality set out in clause 38.1.

38.4 Neither Party shall make any announcement or otherwise publicise the existence of or disclose to any person the terms of the Project Documents without the prior written consent of the other.  

38.5 Any announcements or publication to the public or third parties in relation to the Service shall be agreed in writing between the Authority and The Contractor prior to any announcement or publication being made.  

39. ASSIGNMENT, SUB-CONTRACTING AND THIRD PARTIES

39.1 This Agreement is personal to The Contractor.  Subject to clause 46.2, The Contractor shall not assign, delegate, sub-contract, transfer, charge or otherwise dispose of all or any of its rights and responsibilities under this Agreement, without the prior written consent of the Authority. Such consent shall not relieve The Contractor from any liability or obligation under this Agreement and The Contractor shall be responsible for the acts, omissions, defaults or negligence of its Sub-Contractors, agents or servants as fully as if they were acts, omissions, defaults or negligence of itself.

39.2 The Contractor shall not be permitted, at any time during the Term, to subcontract the provision of the Service if:

39.2.1 in doing so, the aggregate value of sub-contracted Services under the service Contracts would exceed twenty five per cent (25%) of the aggregate Service Payments under the service Contracts which are forecast in the Base Case for the next twelve (12) month period provided that, for the purpose of this clause 39.2, there shall be excluded any contracts between The Contractor and a third party which relate soley to the provision to The Contractor of raw materials, stock or other goods which are used for the provision of the Service; or
39.2.2 the terms of such sub-contract are not on a bona fide arm's length basis as between The Contractor and any third party or Affiliate and the provisions of the Shareholders Agreement in relation to subcontracts and sub-contracting have not been satisfied in full.  

39.3 The Contractor shall ensure that, so far as applicable, all duties and obligations it has under this Agreement shall be included in any contract that it enters into with any Sub-Contractor including:

39.3.1 that no breakage costs or other termination amounts are payable to the relevant Sub-Contractor in the event of termination of the relevant Sub-Contract; and

39.3.2 that The Contractor has the right (upon written instruction from the Authority under clause 39.4) to terminate the relevant sub-contract where the Sub-Contractor or its parent company or any Affiliate of the Sub-Contractor is subject to a change in Control to a Prohibited Owner. 

39.4 The Contractor shall if it reasonably believes that any Sub-Contractor has been, or is likely to be, the subject of a change in Control to a Prohibited Owner, serve notice on the Authority stating that the notice is being issued pursuant to this clause 39.4 and setting out the identity of the Prohibited Owner (or likely Prohibited Owner) and the Authority shall, within ten (10) Business Days of receipt of such notice serve a notice on The Contractor stating whether or not the Authority requires The Contractor to terminate the relevant sub-contract. 

39.5 The Authority may assign, delegate, sub-contract, transfer, charge or otherwise dispose of all or any of its rights and responsibilities under this Agreement at any time to a public body or third party guaranteed by a public body without the prior written consent of The Contractor.

39.6 Save as provided in clause 39.7 below, the Contracts (Rights of Third Parties) Act 1999 shall not apply to this Agreement and no person who is not a Party to this Agreement (including any employee, officer, agent, representative or sub-contractor of either Party shall have the right (whether under the Contracts (Rights of Third Parties) Act 1999 or otherwise) to enforce any term of this Agreement which expressly or by implication confers a benefit on that person without the express prior agreement in writing of the Parties which agreement must refer to this clause.

39.7 It is further agreed that the Eligible Employees will have the benefit of and may enforce the terms of clauses 17.15, 17.16 and 18 subject to and in accordance with the provisions of the Contracts (Rights of Third Parties) Act 1999. 

40. GENERAL

40.1 Nothing in this Agreement shall create, or be deemed to create, a partnership or joint venture or relationship of employer and employee or principal and agent between the Parties and no employee of The Contractor shall be deemed to be or have become an employee of the Authority.

40.2 This Agreement contains the entire agreement between the Parties in relation to the provision of the Service. The Contractor irrevocably and unconditionally waives any right it may have to claim damages for, and/or to rescind this Agreement because of breach of any warranty not contained in this Agreement, or any misrepresentation whether or not contained in this Agreement, unless such misrepresentation was made fraudulently. 

40.3 No purported alteration or variation of this Agreement shall be effective unless it is in writing, refers specifically to this Agreement and is duly executed by each of the Parties to this Agreement.

40.4 The rights and remedies of either Party in respect of this Agreement shall not be diminished, waived or extinguished by the granting of any indulgence, forbearance or extension of time granted by such Party to the other nor by any failure of, or delay by the said Party in ascertaining or exercising any such rights or remedies. Any waiver of any breach of this Agreement shall be in writing and signed by both Parties.  The waiver by either Party of any breach of this Agreement shall not prevent the subsequent enforcement of any subsequent breach of that provision and shall not be deemed to be a waiver of any subsequent breach of that or any other provision.

40.5 If at any time any part of this Agreement (including any one or more of the clauses of this Agreement or any sub-clause or paragraph or any part of one or more of these clauses) is held to be or becomes void or otherwise unenforceable for any reason under any applicable law, the same shall be deemed omitted from this Agreement and the validity and/or enforceability of the remaining provisions of this Agreement shall not in any way be affected or impaired as a result of that omission.

40.6 Each of the Parties shall, and shall use their reasonable endeavours to procure that any necessary third parties shall, execute and deliver to the other Party such other instruments and documents and take such other action as is necessary to fulfil the provisions of this Agreement in accordance with its terms.

40.7 All reference to amounts payable in return for supplies of goods and services are expressed as exclusive of VAT. Where VAT is applicable, the supplier will issue a valid and timely tax invoice in accordance with the requirements of the Law and the recipient of the supply will pay any sum in respect of VAT within ten (10) Business Days of receipt of a valid tax invoice.
41. SET-OFF, DISPUTED SUMS AND EXCLUSIVITY OF REMEDY

41.1 The Contractor may not set off (or exercise any right of deduction or counterclaim) in respect of any amount owing to the Authority against monies owing by the Authority to The Contractor. 

41.2 The Authority may set off (or exercise any right of deduction or counterclaim) in respect of any amount owed to it by The Contractor against any monies owing by the Authority to The Contractor. 

41.3 If the payment or deduction of any amount due or payable under this Agreement is disputed then any undisputed element of that amount shall be paid and the disputed element shall be dealt with in accordance with clause 44 (Dispute Resolution Procedure).

41.4 Any and all sums irrevocably paid by the Authority to The Contractor under clause 32 (Consequences of Termination) shall be in full and final settlement of each Party's rights and claims against the other for breaches and/or termination of this Agreement or any Project Document whether under contract, tort, restitution or otherwise, but without prejudice to:

41.4.1 any antecedent liability of The Contractor to the Authority which the Authority has been unable to set off pursuant to clause 41.2;

41.4.2 any antecedent liability of either Party to the other that arose prior to the Termination Date (but not from the termination itself) to the extent such liability has not already been taken into account in determining or agreeing the Authority Default Termination Sum, The Contractor Default Termination Sum or the Force Majeure Termination Sum as the case may be; and

41.4.3 any liabilities arising in respect of any breach by either Party of their obligations under clause 32.3 (Continuing Obligations) which arises or continues after the Termination Date to the extent not taken into account in the calculation of any Termination Sum or other payment of compensation on termination pursuant to this Agreement.

41.5 Notwithstanding anything else in this Agreement, The Contractor shall not be entitled to make any claim (or commence any claim) against, or recover any amounts from, the Authority or any Authority Related Party under this Agreement:

41.5.1 unless the relevant claim or amount relates directly to the Service (or any other services provided under this Agreement); or

41.5.2 to the extent that the subject matter of the claim or the amount itself is or has been the subject of another claim made, or amount recovered, under any of the other Services Contracts. 

41.6 The Contractor shall not be held to be failing to comply with its obligations under this Agreement to the extent that such failure to comply is as a result of the Authority's breach of its obligations hereunder and/or under one of the other Services Contracts.  

42. INTEREST

42.1 Save where otherwise specifically provided, where any payment or sum of money due from The Contractor to the Authority or from the Authority to The Contractor under any provision of this Agreement, whether a liquidated sum or by way of damages or otherwise, and is not paid within five (5) Business Days of the due date, it shall bear interest thereon at the rate of 1 per cent (1%) above the base lending rate from time to time of Barclays Bank Plc, accruing on a daily basis until payment is made, whether before or after any judgment.

43. NOTICES

43.1 Form and Service of Notices

All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, facsimile, email or by hand or leaving the same at:

	The Contractor

	Authority


	[Name of The Contractor.]
	The Council of the Borough of Torbay

	[Address of The Contractor's registered office.]
	Town Hall,

Castle Circus,

Torquay,

TQ1 3DR

	Facsimile number: [Fax number of The Contractor.]
	Facsimile number: 01803 207121



	Email address: [Email address of The Contractor.]
	Email address: fs@torbay.gov.uk



and such addresses as may be notified by either Party to the other in writing in respect of The Contractor Representative and the Authority's Representative (as applicable).

43.2 Change of Details

Either Party may change its nominated address, facsimile number or email address by prior notice to the other Party.

43.3 Notices by Post, facsimile and email

Notices given by post shall be effective upon the earlier of actual receipt and five (5) Business Days after mailing.  Notices delivered by hand shall be effective upon delivery.  Notices given by facsimile and email shall be deemed to have been received where there is confirmation of uninterrupted transmission by a transmission report and where there has been no telephonic communication by the recipient to the senders (to be confirmed in writing by the recipient) that the facsimile or email (as applicable) has not been received in legible form:

43.3.1 within two (2) hours after sending, if sent on a Business Day between the hours of 9am and 4pm; or 

43.3.2 by 11am on the next following Business Day, if sent after 4pm on a Business Day but before 9am on that next following Business Day.

44. DISPUTE RESOLUTION PROCEDURE

44.1 Disputes

Any Dispute arising in relation to any aspect of this Agreement shall be resolved in accordance with this clause 44.
44.2 Consultation

If a Dispute arises in relation to any aspect of this Agreement, The Contractor and the Authority shall consult in good faith and attempt to come to an agreement in relation to the Dispute and either Party may refer the matter for discussion between the senior management of the Authority and The Contractor. 

44.3 Adjudication

Without prejudice to clause 44.2 (Consultation), either Party may give the other Party (the "Responding Party") notice of its intention to refer the Dispute to adjudication (the "Notice of Adjudication").  The Notice of Adjudication shall include a brief statement of the issue to be referred and the redress sought.  The Party giving the notice of Adjudication (the "Referring Party") shall: 
44.3.1 on the same day and by the same means of communication send a copy of the Notice of Adjudication together with a request to act as Adjudicator to an individual selected in accordance with clause 44.4 (Identity of Adjudicator); and

44.3.2 if the circumstances in clause 44.5 (Adjudicator Not Available or Panel Not Agreed) apply, send a copy of the Notice of Adjudication to the individual or nominated body selected in accordance with clause 44.5 (Adjudicator Not Available or Panel Not Agreed) on the same day as the Referring Party has been informed of the identity of that person or nominated body by the President for the time being of the Chartered Institute of Arbitrators,
and the person or nominated body selected in accordance with clause 44.3.1 (or where clause 44.3.2 applies, in accordance with clause 44.5) shall be the "Adjudicator" for the purposes of the relevant Dispute (the "Adjudicator") and this clause 44 (Dispute Resolution Procedure).

44.4 Identity of Adjudicator 

The Adjudicator nominated to consider a Dispute referred to him shall be selected on a strictly rotational basis from the relevant panel of experts selected in accordance with the following:

44.4.1 there shall be a panel of experts.  All the experts on each panel shall be wholly independent of The Contractor, the Authority, the relevant Sub-Contractor and any of the major competitors of The Contractor or relevant Sub-Contractor;

44.4.2 the panel shall comprise three (3) experts, who shall be selected jointly by The Contractor and the Authority.  Such selection shall take place within twenty (20) Business Days of the Full Service Commencement Date;

44.4.3 if any member of a panel resigns or dies during the Term, a replacement expert shall be selected by The Contractor and the Authority as soon as practicable; and
44.4.4 if the Authority and The Contractor are unable to agree on the identity of the experts to be selected to the panels, the President for the time being of the Chartered Institute of Arbitrators shall appoint such expert(s) within twenty (20) Business Days of any application for such appointment by either Party.

44.5 Adjudicator Not Available or Panel Not Agreed

In the event that:

44.5.1 the Adjudicator nominated under clause 44.4 is unable or unwilling to confirm acceptance of his appointment as Adjudicator within two (2) Business Days of receipt of the Notice of Adjudication; and/or 

44.5.2 the Responding Party indicates within two (2) Business Days of receipt of the Notice of Adjudication that it does not agree that the Referring Party has selected an Adjudicator from the correct panel,

then the Referring Party shall apply to the President for the time being of the Chartered Institute of Arbitrators who shall within three (3) Business Days of any such application nominate an Adjudicator to determine the issue set out in the Notice of Adjudication.
44.6 Referral of the Dispute

Within five (5) Business Days of the service of the Notice of Adjudication, or as soon thereafter as the Adjudicator is appointed, the Referring Party shall serve its statement of case (the "Referral Notice") on the Adjudicator and the Responding Party. The Referral Notice shall include a copy of this Agreement, details of the circumstances giving rise to the dispute as set out in the Notice of Adjudication, the reasons why the Referring Party is entitled to the redress sought, and the evidence upon which it relies.

44.7 Response to the Referral

The Responding Party shall serve its statement of case (the "Response") on the Adjudicator and the Referring Party within a period of time to be directed by the Adjudicator.  The Response shall include any arguments in response to the Referral Notice of the dispute set out in the Notice of Adjudication and any additional evidence on which the Responding Party relies.

44.8 Procedure

Subject to clause 44.12 (Adjudicator's Powers), the Adjudicator shall have absolute discretion as to how to conduct the adjudication, including whether a meeting is necessary.  He shall establish the procedure and timetable subject to any limitation within this Agreement.  The Parties shall comply with any request or direction in relation to the adjudication.

44.9 Adjudicator's Decision

In any event, the Adjudicator shall provide to both Parties his written decision on the dispute, within twenty (20) Business Days after the date of receipt of the Referral Notice (or such other period as the Parties may agree).  The Adjudicator shall be entitled to extend the said period of twenty (20) Business Days by up to ten (10) Business Days with the consent of the Referring Party. Unless the Parties otherwise agree, the Adjudicator shall give reasons for his decision.  Unless and until revised, cancelled or varied by the English courts, the Adjudicator's decision shall be binding on both Parties who shall forthwith give effect to the decision.

44.10 Adjudicator's Costs

The Adjudicator's costs of any referral shall be borne as the Adjudicator shall specify or, in default, equally by the Parties.  Each Party shall bear its own costs arising out of the referral, including legal costs and the costs and expenses of any witnesses.

44.11 Adjudicator as Expert

The Adjudicator shall be deemed not to be an arbitrator but shall render his decision as an expert, and the provisions of the Arbitration Act 1996 and the law relating to arbitration shall not apply to the Adjudicator or his determination or the procedure by which he reached his determination.

44.12 Adjudicator's Powers

The Adjudicator shall act fairly and impartially and may take the initiative in ascertaining the facts and the law.  The Adjudicator shall have the power to open up, review and revise any opinion, certificate, instruction, determination or decision of whatever nature given or made under this Agreement.

44.13 Confidentiality

All information, data or documentation disclosed or delivered by a Party to the Adjudicator in consequence of or in connection with his appointment as Adjudicator shall be treated as confidential.  The Adjudicator shall not, save as permitted by clause 38 (Confidentiality and Publicity) and clause 45 (Freedom of Information Act 2000), disclose to any person or company any such information, data, documentation and all such information, data or documentation shall remain the property of the Party disclosing or delivering the same and all copies shall be returned to such Party on completion of the Adjudicator's work.

44.14 Liability of Adjudicator

The Adjudicator is not liable for anything done or omitted in the discharge or purported discharge of his functions as Adjudicator unless the act or omission is in bad faith.  Any employee or agent of the Adjudicator is similarly protected from liability.

44.15 Reference to the Courts

In the event that the Adjudicator fails to give a decision within the relevant period referred to in clause 44.9 (Adjudicator's Decision), either Party may within sixty (60) Business Days of the expiry of the relevant period referred to in clause 44.9 give notice to the other Party of its intention to refer the Dispute to the courts of England and Wales for final determination.

44.16 Parties' Obligations

The Parties shall continue to comply with, observe and perform all their obligations hereunder regardless of the nature of the Dispute and notwithstanding the referral of the Dispute for resolution under this clause 44 and shall give effect forthwith to every decision of the Adjudicator and the courts delivered under this clause 44.

45. FREEDOM OF INFORMATION ACT 2000 

45.1 Notwithstanding anything contrary contained or implied in this Agreement, nothing shall prevent the Authority from disclosing and/or publishing under the provisions of the Freedom of Information Act 2000 any term or condition or information contained in or relating to this Agreement, the provision of the Service or the Project Documents which it is obliged to publish or disclose in accordance with the requirements of the Freedom of Information Act 2000.

45.2 In consultation with the Authority, The Contractor shall develop a strategy by no later than [the date which falls ten (10) Business Days after the Full Service Commencement Date] to deal with any Freedom of Information Act 2000 requests in relation to this Agreement and in particular The Contractor shall:

45.2.1 cooperate with the Authority and supply to it all necessary information and documentation required in connection with any request received by the Authority or The Contractor under the Freedom of Information Act 2000;

45.2.2 supply all such information and documentation at no cost to the Authority and within seven days of receipt of any request; and

45.2.3 not publish or otherwise disclose any information contained in or relating to this Agreement, the provision of the Service or the Project Documents without the Authority's prior written consent, unless The Contractor is itself bound to publish and/or disclose such information under the Freedom of Information Act 2000 and such information is not exempt from the provisions of the said Act (and provided that if The Contractor is so bound it will notify the Authority of any such requests as soon as is reasonably practicable). 

46. DATA PROTECTION

General

46.1 The Parties acknowledge that they may jointly or in common control the processing of some personal data in connection with this Agreement, including Personal Data originally processed by the Authority and subsequently accessed and further processed by The Contractor.  In relation to such Personal Data: 

46.1.1 it is the Parties' intention that neither Party should be responsible for the acts or omissions of the other Party in connection with such data; and

46.1.2 each Party shall indemnify the other Party against each loss, liability and cost incurred by the other Party as a result of an act or omission of the first Party in connection with the processing of Personal Data which puts the other Party in breach of the DPA. 

46.2 Where The Contractor is deemed to be the data controller in relation to Personal Data, The Contractor shall comply, and warrants that it has complied, in all material respects with all applicable data protection and privacy laws and regulations in connection with this Agreement, including maintaining a valid and up to date notification under the DPA covering the processing of Personal Data performed in connection with the Service.

46.3 The Contractor and any sub-contractor shall only undertake processing of Personal Data reasonably required in connection with the Service and shall not transfer any Personal Data to any country or territory outside the European Economic Area.

No Disclosure

46.4 The Contractor shall not disclose Personal Data to any third parties other than:

46.4.1 to employees and Sub-Contractors to which such disclosure is reasonably necessary in order for The Contractor to provide the Service; or

46.4.2 to the extent required under a court order,

provided that disclosure under this clause 46.4 is made subject to written terms substantially the same as, and no less stringent than, the terms contained in this clause 46 and that The Contractor shall give notice in writing to the Authority of any disclosure of Personal Data which either The Contractor or a Sub-Contractor is required to make under this clause 46.4 immediately upon becoming aware of such a requirement.

46.5 The Contractor shall bring into effect and maintain all technical and organisational measures to prevent unauthorised or unlawful processing of Personal Data and accidental loss or destruction of, or damage to, Personal Data including to take reasonable steps to ensure the reliability of staff having access to the Personal Data.

46.6 The Authority may, at reasonable intervals, request a written description of the technical and organisational methods employed by The Contractor or the Sub-Contractors referred to in clause 46.4 (No Disclosure).  Within twenty (20) Business Days of such a request, The Contractor shall supply written particulars of all such measures detailed to a reasonable level such that the Authority can determine whether or not, in connection with the Personal Data, it is compliant with the DPA.

46.7 The Contractor shall indemnify and keep indemnified the Authority against all Losses incurred by it in respect of any breach of this clause 46 by The Contractor and/or any act or omission of any sub-contractor which causes The Contractor to be in breach of this clause 46.

46.8 To the extent that The Contractor is acting as data processor (as defined in the DPA), then:

46.8.1 The Contractor warrants that it has in place appropriate technical and organisational measures against accidental or unlawful destruction or accidental loss, alteration, unauthorised disclosure of or access to the relevant Personal Data and adequate security measures to ensure that unauthorised persons will not have access to the relevant Personal Data and that any persons it authorises to have access to (including but not limited to its employees will respect and maintain the confidentiality and security of the relevant Personal Data;

46.8.2 The Contractor warrants that all security measures referred to in clause 46.8.1 above will reflect the level of damage that might be suffered by, and any harm which might result to, the customers who are the subjects of the Personal Data as a result of unauthorised access or disclosure;

46.8.3 The Contractor shall ensure that all processing of the relevant Personal Data shall be carried out by The Contractor at all times in accordance with the DPA and that it otherwise conducts itself in accordance with the DPA and for the purposes of this clause "processing" shall be interpreted in accordance with that DPA.

46.9 In the event that The Contractor discovers or has reasonable reason to believe that it is not complying with clause 46.7, it shall promptly notify the Authority of this and provide to the Authority such details of the non-compliance or suspected non-compliance as the Authority may reasonably request.

47. CONDUCT OF CLAIMS

47.1 Where either Party (the "Indemnified Party") wishes to make a claim under this Agreement against the other (the "Indemnifying Party") in relation to a claim made against it by a third party (a "Third Party Claim"), the Indemnified Party shall give notice to the Indemnifying Party of the relevant claim as soon as reasonably practicable setting out the full particulars of that claim.

47.2 Subject to the rights of the insurers under the Required Insurances, the Indemnifying Party may at its own expense and with the assistance and co-operation of the Indemnified Party have conduct of the Third Party Claim including its settlement and the Indemnified Party shall not, unless the Indemnifying Party has failed to resolve the Third Party Claim within a reasonable period, take any action to settle or prosecute the Third Party Claim.

47.3 The Indemnifying Party shall, if it wishes to have conduct of any Third Party Claim, give reasonable security to the Indemnified Party for any cost or liability arising out of the conduct of the Third Party Claim by the Indemnifying Party.

47.4 The Indemnified Party shall at all times take all reasonable steps to minimise and mitigate any loss for which the Indemnified Party is entitled to bring a claim against the Indemnifying Party pursuant to this Agreement.

48. FINANCIAL ADJUSTMENTS

Whenever a Relevant Event occurs or the provisions of this Agreement otherwise require an amendment to the Service Payments, the financial consequences shall (save where otherwise provided in this Agreement or where the Parties mutually agree otherwise in writing). 

49. COUNTERPARTS

This Agreement may be executed in any number of counterparts, each of which, when executed and delivered, shall be an original, and all the counterparts together shall constitute one and the same instrument.

50. GOVERNING LAW & JURISDICTION

50.1 This Agreement and any dispute or claim arising out of or in connection with it shall be governed by, and construed in accordance with, the laws of England.

50.2 All disputes and claims arising out of or relating to this Agreement shall be subject to the exclusive jurisdiction of the English Courts. 

	Signed on behalf of The Council of THE Borough of Torbay by its Proper Officer and Authorised Signatory:- 
	) 

) 

)
	_____________________________________


� Note to Participants: The name, address, fax number and email address of The Contractor will be inserted between the identification of the Preferred Bidder and the Commencement Date. 
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