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THIS AGREEMENT is dated 
             




     201[   ]

Parties
(1) the ROYAL borough of KINGSTON UPON THAMES whose principal address is The Guildhall, High Street, Kingston Upon Thames, Surrey, KT1 1EU (Council). 
(2) [INSERT FULL COMPANY NAME] [incorporated and registered in England and Wales with company number [insert company number] whose [registered office OR  principal address] is at [insert address] (Supplier)
.

Background
(a)
The Council sought proposals by means of a public tender exercise for the supply, delivery, installation and maintenance of an electoral management system.

(b)
The Council has, through a competitive process, selected the Supplier to supply and maintain the electoral management system and the Supplier is willing and able to provide such system and services in accordance with the terms and conditions of this agreement.

Agreed Terms
1. Definitions And Interpretation
1.1 The definitions and rules of interpretation in this clause apply in this agreement.
Affiliate: includes any business entity from time to time controlling, controlled by, or under common control with either party.
Bribery Act: the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation.

Business Day: a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.

Business Purpose: the purpose for which the Council requires the Licenced Software and the Services as more particularly set out in the Council’s Invitation of Tender attached as Schedule 5. 
Charges: the charges payable for the Services under this agreement, being (where the context so requires) each or any of the following:
(a) the charges for the Standard Support Service set out in Schedule 3 (which charges also include the Updating Service);
(b) any charges agreed for Optional Services and included at Schedule 4;
(c) any charges agreed for New Versions; and
(d) the Licence Fee set out in Schedule 3.
Commencement Date: [insert date.
]

Confidential information: has the meaning given in clause 15.
Contract Year: any 12-month period ending on any anniversary of the Service Commencement Date.
Control: a business entity shall be deemed to "control" another business entity if it owns, directly or indirectly, in excess of 50% of the outstanding voting securities or capital stock of such business entity or any other comparable equity or ownership interest with respect to a business entity other than a corporation.
Data Protection Law: the Data Protection Act 1998 (DPA), the EU Data Protection Directive 95/46/EC, the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000, the Electronic Communications Data Protection Directive 2002/58/EC, the Privacy and Electronic Communications (EC Directive) Regulations 2003 and all applicable laws and regulations relating to processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner and any replacement legislation coming into effect from time to time (including, when in force the GDPR) together with any codes of practice or other guidance issued.
Deliverables: any Modification, Documentation, software (including the Licensed Software), know-how or other works created or supplied by the Supplier (whether alone or jointly) in the course of providing the Services.
Documentation: the documents provided by the Supplier for the Supported Software, in either printed text or machine readable form, including the technical documentation, program specification and operations manual.
 EIRs: the Environmental Information Regulations 2004 (SI 2004/3391) together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations 

Fault: means any failure of the Licensed Software to conform to the Method Statements; 
FOIA: the Freedom of Information Act 2000, and any subordinate legislation made under the Act from time to time, together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.

Force Majeure Event: any cause affecting the performance by a party of its obligations under this agreement arising from acts, events, omissions or non-events beyond its reasonable control, including acts of God, riots, war, acts of terrorism, fire, flood, storm or earthquake and any disaster, but excluding any industrial dispute relating to the Supplier, the Supplier's personnel or any other failure in the Supplier's supply chain, or any event that the supplier providing services such as those that they can plan for.
Hardware: the Council’s hardware upon which the Licenced Software will be installed.
Implementation Plan: the outline implementation plan submitted by the Supplier to the Council unless and until it is superseded by a final implementation plan agreed by the parties.
Intellectual Property Rights: patents, utility models, rights to inventions, copyright and related rights, trademarks and service marks, trade names and domain names, rights in get-up, goodwill and the right to sue for passing off or unfair competition, rights in designs, rights in computer software, database rights, rights to preserve the confidentiality of information (including know-how and trade secrets) and any other intellectual property rights, including all applications for (and rights to apply for and be granted), renewals or extensions of, and rights to claim priority from, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist, now or in the future, in any part of the world.
Law: any law, statute, subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978, bye-law, enforceable right within the meaning of section 2 of the European Communities Act 1972, regulation, order, mandatory guidance or code of practice, judgment of a relevant court of law, or directives or requirements of any regulatory body with which the Supplier is bound to comply.
Licence: the licence granted pursuant to clause 3.
Licence Fee: the annual charge for grant of the Licence as set out in Schedule 3.
Licensed Software: the supplier software as specified in Schedule 1, and all subsequent amendments and updates to, or new versions of, such software as may be provided under this agreement.
Licensed Users: the employees and agents of the Council who use the Licensed Software, up to the maximum number specified in Part 2 of Schedule 1 as amended from time to time.
Maintenance Release: a release of software which corrects Faults, adds functionality or otherwise amends or upgrades the Licensed Software, but which does not constitute a New Version.
Manager: the person appointed by the Council from time to time in order to fulfil the role described in clause 11.3.
Modification: any Maintenance Release or New Version which is acquired by the Council.

New Version: any new version of the Licensed Software which from time to time is publicly marketed and offered for purchase by the Supplier in the course of its normal business, being a version which contains such significant differences from the previous versions as to be generally accepted in the marketplace as constituting a new product.
Optional Services: any of the services listed in Schedule 4 and any other services that the Council and the Supplier may from time to time agree shall be supplied to the Council by the Supplier under the terms of this agreement.
Payment Plan: the plan for payment of the Charges as set out in Schedule 3.

Prohibited Act: the following constitute Prohibited Acts:
(a) 
to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to:
(i) 
induce that person to perform improperly a relevant function or activity; or

(ii) 
reward that person for improper performance of a relevant function or activity;
(b) 
to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this agreement;
(c) 
committing any offence:
(i) 
under the Bribery Act 2010 (or any legislation repealed or revoked by such Act);

(ii) 
under legislation or common law concerning fraudulent acts;

(iii) 
defrauding, attempting to defraud or conspiring to defraud the Council.
(d) 
any activity, practice or conduct which would constitute one of the offences listed under (c) above if such activity, practice or conduct had been carried out in the UK.
Request for Information: a request for information or an apparent request for information under the Code of Practice on Access to Government Information, FOIA or the EIRs.

Security Breach Notification Procedures: the Council’s procedures to be followed in the event of data security breach notified to the Supplier from time to time.
Service Levels: those standards of performance to be achieved by the Supplier in performing the Standard Support Service as set out in Part 2 of Schedule 2.
Services: includes (as appropriate) the Standard Support Service, the Updating Service, and any Optional Services which are included within an order for Optional Services under clause 7.
Service Commencement Date: [insert date]

Standard Support Service: the support service more particularly described in Schedule 2 Part 1 which is to be provided by the Supplier to the Council under clause 6.1 and clause 6.2.
Standard Support Hours: 9.00 am to 5.00 pm, Monday to Friday, except on days which are bank holidays in England.
Support Manager: the person appointed by the Supplier from time to time in order to fulfil the role described in clause 8.1(a).
Support Staff: those officers, employees, agents or subcontractors of the Supplier connected with this agreement, including those individuals who perform the Supplier's obligations under this agreement and (where the context permits) the Support Manager.
Supported Software: has the meaning set out in clause 5.1.
Term: the period of the Initial Term as may be varied by: 

(e) any extensions to this agreement which are agreed pursuant to clause 2.2; or

(f) the earlier termination of this agreement in accordance with its terms.

Updating Service: the service to be supplied by the Supplier to the Council under clause 6.1 and clause 6.3.
1.2 The headings in this agreement do not affect its interpretation. Except where the context otherwise requires, references to clauses and schedules are to clauses and schedules of this agreement.
1.3 Unless the context otherwise requires:
(a) references to the Supplier and the Council include their permitted successors and assigns;
(b) references to statutory provisions include those statutory provisions as amended or re-enacted;
(c) references to one gender includes a reference to the other genders; and
(d) references to "including" or "includes" shall be deemed to have the words "without limitation" inserted after them.
1.4 Where there is any conflict or inconsistency between the provisions of this agreement, such conflict or inconsistency shall be resolved according to the following order of priority:

(a) the clauses of this agreement; 

(b) Schedule 5 to this agreement;

(c) the remaining schedules to this agreement except Schedule 6;

(d) Schedule 6 to this agreement.

1.5 Words in the singular include the plural and those in the plural include the singular.
1.6 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
2. Commencement And Duration

2.1 The Supplier shall provide the Services to the Council from the Service Commencement and, subject to termination in accordance with the provisions of this agreement, shall continue to provide the Services for a fixed term of three (3) years (Initial Term).

2.2 The Council may extend this agreement beyond the Initial Term by a further period or periods of up to two (2) years (Extension Period). If the Council wishes to extend this agreement, it shall give the Supplier at least three (3) months' written notice of such intention before the expiry of the Initial Term or Extension Period (as the case may be). If the Council gives such notice then the Term shall be extended by the period set out in the notice.

2.3 If the Council does not wish to extend this agreement beyond the Initial Term this agreement shall expire on the expiry of the Initial Term and the provisions of clause 24 (Effect of Termination) shall apply.

3. Software Licence And Documentation

3.1 The Supplier grants to the Council (subject to the terms of this agreement) the non-exclusive, non-transferable right to use the Licensed Software and the Documentation for the following purposes:

(a) any activity connected to the Business Purpose; 

(b) use and storage of data within any database comprised in the Software and the extraction and re-utilisation of data therefrom, and the amendment or merging of the data or database; and

(c) use in connection with any associated or interconnected networks, including the internet or intranet;
(together Licensed Purposes).

3.2 The Licensed Software may be used only by the Licensed Users except as follows:

(a) the Council may extend the Licence to contractors employed by the Council for any of the Licensed Purposes;

(b) the Council may, with the prior written consent of the Supplier, extend the Licence to additional Licensed Users, and Part 2 of Schedule 1 may be amended accordingly, provided that any appropriate additional fee is paid to the Supplier before such use;

(c) if the Hardware becomes inoperable for any reason, the Licensed Software may be temporarily used on backup equipment until the Hardware is repaired, and the Council may use the Licensed Software for the purpose of testing whether any such backup equipment is suitable for use while the Hardware is inoperable.
4. Delivery Installation And Acceptance 
4.1 The Supplier shall deliver and install one copy of the Licenced Software on the  Hardware in accordance with the Implementation Plan.
4.2 In relation to installation and acceptance tests:

(a) the Supplier shall, without further charge to the Council, install the  Licenced Software and subject the Licenced Software to its standard installation and acceptance tests; 

(b) if the Licenced Software passes those tests, the Supplier will issue an acceptance certificate to that effect to the Council, but receipt by the Council of such an acceptance certificate will not constitute legal acceptance of the Licenced Software by the Council;

(c) if the Licenced Software does not (on any attempt) pass the acceptance tests, the Supplier will (without affecting the Council’s other rights and remedies) promptly and at its expense carry out all necessary remedial work and re-submit the Licenced Software to the tests as set out in clause 4.2(a) and clause 4.2(b);

(d) If all the acceptance tests have not been successfully completed within sixty (60) days after delivery and installation of the Licenced Software, the Council shall have the same rights as it would have had if the Supplier had not performed its obligations under clause 4.1.

4.3 Notwithstanding clause 4.2, the Council shall not be deemed to have accepted the Licenced Software until it has had sixty (60) days to test it after delivery and installation. The Council may also reject the Licenced Software as though it had not been accepted within a period of six (6) months after installation of the Licenced Software and, the Council may discontinue this agreement if the Licenced Software does not perform to the Council's satisfaction. If the Council does so, the Supplier shall immediately refund all monies paid by the Council under this agreement and, on receipt of that refund, this agreement shall terminate.

4.4 The Council may reject any Modification delivered by the Supplier, by written notice, within two (2) months of delivery, if tests carried out by the Council establish on reasonable grounds that its use would result in any diminution of the performance or functionality of the Licenced Software. Upon such rejection:

(a) 
the Supplier shall either correct the Modification and re-issue it or withdraw it;

(b) 
in the case of a Maintenance Release, the Council may within a reasonable time require the Supplier to supply, free of charge, such additional services as are required to rectify any defect in the Licenced Software which the Maintenance Release was intended to rectify; or

(c) 
in the case of a New Version, the Council may reject the New Version and recover any sums which it may have paid to the Supplier in respect thereof.

5. Supported Software
5.1 The Supported Software is:
(a) the Licenced Software;
(b) any Modification which is acquired by the Council (whether under a separate licence, this agreement or any other agreement between the Supplier and the Council) during the course of this agreement and which accordingly becomes part of the Licenced Software; and
(c) any other software which the Supplier and Council agree should be Supported Software for the purposes of this agreement including the software listed in Schedule 1.
5.2 In relation to Maintenance Releases:
(a) as part of the Updating Service, the Supplier will from time to time make Maintenance Releases available to the Council without charge; and
(b) the Council shall as far as it is practicable make arrangements for the installation of a Maintenance Release within twelve (12) months of it being made available by the Supplier and if the Council does not install any Maintenance Release and its failure to do so is not attributable to a failure of the Maintenance Release to achieve acceptance under clause 6.3(c) and clause 6.3(d)), the Supplier may terminate this agreement by giving six (6) months' written notice to the Council.
5.3 In relation to New Versions:
(a) for the duration of this agreement the Supplier shall:
(i) keep the Council informed of any planned or actual technical or business developments, whether of the Supplier or of any relevant third party that may, in the reasonable opinion of the Supplier, be likely to affect the Licenced Software;
(ii) inform the Council of any planned or completed New Version;
(iii) offer to the Council the opportunity to examine any New Version and any tests or results of tests of such New Version that the Supplier may carry out, or may have carried out; and
(iv) at the Council's request, install and integrate such New Version into the Licensed Software (or, if appropriate, substitute such New Version for the Licenced Software) at a charge to be determined under the provisions of Schedule 3; 
(b) if the Supplier releases a New Version and the Council decides not to acquire and install such New Version, then such decision shall not give rise to any right to terminate this agreement, nor shall it result in any adverse effect on the Services or the performance of the Supplier's obligations under this agreement.
6. The Services
6.1 The Supplier shall use reasonable endeavours to provide the Services, and to deliver the Deliverables to the Council, in accordance with the Invitation to Tender (attached as Schedule 5 to this agreement) and the Service Provider’s Proposal (attached as Schedule 6 to this agreement) in all material respects.

6.2 The Supplier shall supply, and the Council shall take and pay for, the following Services:
(a) the Standard Support Service;
(b) the Updating Service;
(c) such of the Optional Services as are included from time to time within an order for Optional Services agreed between the Supplier and the Council under clause 7.
6.3 In relation to the Standard Support Service: 
(a) the Standard Support Service shall be provided during the Standard Support Hours and shall comprise:
(i) a telephone help desk to provide first-line technical support to users of the Supported Software;
(ii) remote diagnosis and, where possible, correction of Faults using the software management tool;
(iii) second-line remote on-line technical support,
all as more particularly defined in Part 1 of Schedule 2.
(b) the Standard Support Service shall meet the Service Levels set out in  Part 2 of Schedule 2.
6.4 In relation to the Updating Service:
(a) the Supplier shall issue Modifications of the Licenced Software as per its maintenance release schedule or to resolve identified software performance issues;
(b) before issuing any Modification, the Supplier shall test the same in order to ensure that it performs fully in accordance with its specification and the Documentation (which, in the case of a New Version, shall be the specification and Documentation relevant to that New Version), and shall:
(i) inform the Council of successful completion of the testing; and
(ii) at the request of the Council, supply the Council with the test results;
(c) at the Council's direction and at a time to be agreed between the Manager and the Support Manager, the Supplier shall install, integrate and test any Modification which the Council wishes to acquire on the Licenced Software (or, as the case may be, may replace the Licenced Software or any part of it with the Modification), and shall, if so required by the Council, assist the Council in testing the same. If the Modification fails to achieve acceptance by the Council, the Supplier shall co-operate with the Council in decommissioning the Modification and returning the Licenced Software to its state before the acceptance tests, so that the Council can continue to operate the Licenced Software until a time for repeat installation, integration and testing;
(d) the processes set out in clause 6.3(b) and clause 6.3(c) shall be repeated until either such Modification is accepted by the Council or, in the sole opinion of the Manager, such Modification cannot achieve acceptance within a reasonable period, in which case:
(i) in the case of a Maintenance Release, the Council may, within a reasonable time, require the Supplier to supply, free of charge, such additional services as are required to rectify any defect in the Supported Software which the Maintenance Release was intended to rectify; or
(ii)   in the case of a New Version, the Council may reject the New Version and recover any sums which it may have paid to the Supplier in respect of it;
(e) the Updating Service shall include the supply to the Council of all revisions to the Documentation which are necessary in order to reflect any Modification; and
(f) for the avoidance of doubt, the cost of the Updating Service (except for any sum payable in respect of the licence of a New Version under clause 5.3(a)(iv)) is included in the Charges payable for the Standard Support Service.
6.5 In relation to the Updating Service:
(a) the Council may reject any Modification delivered by the Supplier, by written notice, within three months of delivery, if tests carried out by the Council establish on reasonable grounds that its use would result in any diminution of the performance or functionality of the Software; 
(b) Upon such rejection:
(i) the Supplier shall either correct the Modification and re-issue it or withdraw it;
(ii) in the case of a Maintenance Release, the Council may within a reasonable time require the Supplier to supply, free of charge, such additional services as are required to rectify any defect in the Supported Software which the Maintenance Release was intended to rectify; or
(iii) in the case of a New Version, the Council may reject the New Version and recover any sums which it may have paid to the Supplier in respect thereof;
6.6 Time shall be of the essence regarding any delivery date specified in this agreement for delivery of any Modification by the Supplier.
7. Orders for Optional Services
7.1 The Council may from time to time require the Supplier to supply Optional Services of the type set out in Schedule 4 at the rates set out in clause 10.2. Provided that the Council gives the periods of notice (if any) specified in Schedule 4, the Supplier shall use its best endeavours to provide the requested services promptly or at the times requested by the Council.
7.2 Where the Supplier agrees to provide Optional Services, such agreement shall be embodied in an order for Optional Services. Each order for Optional Services shall be made under, and shall incorporate, the terms of this agreement.
8. Support Manager And Support Staff
8.1 In relation to the Support Manager:
(a) the Supplier shall appoint a Support Manager who shall be responsible for the co-ordination of all matters relating to the Services. All communications, documentation and materials relating to this agreement shall be sent as appropriate by the Support Manager to the Manager. Each party shall notify the other in writing promptly if there is any proposed change to those appointments; and
(b) the Support Manager shall not be replaced without the prior written approval of the Council (such approval not to be unreasonably withheld or delayed). The Council may request, on reasonable grounds, the replacement of the Support Manager or any other member of the Support Staff.
8.2 In addition to its Support Manager, the Supplier shall provide sufficient Support Staff to fulfil its obligations under the terms of this agreement. The Support Staff shall be suitably trained and experienced in the support and maintenance of the Supported Software irrespective of any decision of the Council not to take supply of any New Version. They shall be familiar with the working of the Supported Software at the Council's premises and they will conform to the standards of behaviour and ability to be reasonably expected of such persons. The Supplier shall take all reasonable steps to maintain continuity in relation to the Support Staff team.
8.3 In the absence of the Support Manager or of any other member of the Support Staff for any reason (including the replacement of such person with the consent, or at the request, of the Council), the Supplier shall supply a replacement person who:
(a) is appropriately trained and competent to fulfil the role required; and
(b) has undergone a suitable period of familiarisation with the Services to enable him to perform the functions of the person whom he is replacing.
8.4 The Supplier shall, to the extent possible, give the Council reasonable written notice of any proposed holiday or leave of absence to be taken by the Support Manager.
8.5 The Supplier shall ensure that the Support Manager and each member of the Support Staff (including any replacement that may be agreed between the parties) and any other employee, agent or subcontractor of the Supplier engaged in the supply of the Services or any other services supplied under this agreement, shall at all times devote his entire time, attention, skill and ability to the same while on the premises of the Council.
8.6 The Supplier alone shall be responsible for the supervision, direction, control, wages, taxes, national insurance and benefits of the Support Manager and the Support Staff. The Supplier assumes full responsibility for their acts and omissions and acknowledges that they are not employees or agents of the Council. 
9. Further Terms Relating To The Services
9.1 Except where expressly agreed in writing to the contrary, the Supplier shall, at its own cost:
(a) provide all materials, parts, components and replacements; and
(b) write, purchase or otherwise procure all computer programs required for the purpose of providing the Services.
9.2 In accordance with the provisions of this agreement, the Supplier shall, without additional charge, co-operate with the Council in the Council's application of acceptance tests to any Modification.
9.3 The Supplier shall ensure that, while on the Council's premises, the Support Manager, the Support Staff and all other persons who enter such premises with the authority of the Supplier for the purpose of, or in connection with, this agreement or the provision of the Services adhere to the Council's security procedures and health and safety regulations, as from time to time notified to the Supplier or otherwise brought to the notice of the Supplier or such persons. The Council may remove or refuse admission to any person who is, or has been, in breach of such procedures and regulations.
9.4 The Council may restrict access to certain areas of its premises or systems on security grounds.
10. Charges And Service Levels
10.1 In consideration of the Services (excluding for this purpose any Optional Services), the Council shall pay the Charges set out in Schedule 3 in accordance with the Payment Plan. Charges shall be inclusive of all expenses and the Supplier shall be responsible for all costs and expenses incurred in providing the Services.
10.2 Charges for any New Version or Optional Service supplied by the Supplier to the Council shall be determined in accordance with clause 5.3(a)(iv) or Schedule 4 (as the case may be) and agreed in writing before performance or supply by the Supplier, and shall be charged and invoiced to the Council by the Supplier (and paid by the Council) following acceptance by the Council of such New Version or completion by the Supplier, and acceptance by the Council, of such Optional Service (as the case may be).
10.3 All amounts payable under this agreement shall be exclusive of VAT or relevant local sales tax (if any), which shall be paid at the rate and in the manner for the time being prescribed by Law.
10.4 The Charges are fixed for the term of this agreement and the Supplier may not increase the Charges. 
10.5 For the duration of this agreement, and for a period of seven (7) years from termination or expiry of this agreement, the Supplier shall maintain full and accurate records of:
(a) all Charges, prices, costs and expenses associated with and invoiced in respect of the Services or any New Version; and
(b) its performance against Service Levels as referred to in clause 6.2 (b), and
ensure that monthly management accounts are produced in addition to its annual audited accounts and shall, if requested, promptly provide to the Council copies of such records and accounts and any other financial information reasonably requested by the Council.
10.6 At the Council's request and its expense, the Supplier shall grant access to the Council or its auditors to the premises, records and accounts of the Supplier and its subcontractors, including its and their data processing facilities, and to such of its and their supporting documentation and explanations from Support Staff as is reasonable to ascertain compliance with this agreement and the adequacy of the Supplier's financial standing. Such access shall be granted during normal business hours and subject to reasonable prior notice from the Council, except to the extent that such access is required by the Council's regulators outside of these parameters.
10.7 If, on such examination, the Council determines that any Charges, prices, costs or expenses exceed the amounts properly chargeable to, or recoverable from, the Council, the Supplier shall promptly refund to the Council the amount of such over­charges.
10.8 The Council may withhold payment against any invoice not submitted in accordance with this agreement and will immediately notify the Suppler in writing of its reason for so doing. If the invoice is disputed in part only, the Supplier shall issue a credit note in respect of the original invoice and issue an invoice for the part not in dispute. On receipt of such an invoice the Council shall pay that part of the original invoice which it accepts, whilst any query concerning a disputed sum is resolved.
10.9 The Supplier warrants that the terms (including pricing) of this agreement are comparable to or better than the terms (including pricing) offered by the Supplier to its commercial customers of equal or lesser size for comparable services. If the Supplier offers more favourable terms (including pricing) to such commercial customers during the term of this agreement (or accepts such terms), such terms shall also be made available to the Council within thirty (30) days from the signature of any such agreement. Without limitation, if the cost to the Supplier of providing the Services covered by this agreement is reduced owing to tariff reduction or any other reason, the Supplier shall immediately offer the Council a corresponding reduction in the Charges .
11. The Council's Responsibilities
11.1 Without prejudice to clause 9.3, the Council shall, subject to the Supplier's compliance with the Council's normal security requirements (notified to the Supplier by the Council from time to time), provide the Supplier, the Support Manager, the Support Staff and all other persons duly authorised by the Supplier with such access to the Council's premises, systems and facilities as may reasonably be required for the purpose of performing the Services, such access, except in the case of emergency or agreed out-of-hours downtime, to be within the Standard Support Hours, provided that system access shall be direct or remote, at the Council's option, and that, in the latter case, such access will be subject to the Supplier's compliance with any additional requirements for security and encryption techniques or software which may from time to time be specified by the Supplier.
11.2 The Council shall ensure that appropriate environmental conditions are maintained for the Supported Software and shall take all reasonable steps to ensure that the Supported Software is operated in a proper manner by the Council's employees.
11.3 The Council shall nominate a Manager to be available to liaise with, and respond to queries from, the Support Manager (for example, as to the resolution of conflicting priorities between two or more items of support or maintenance).
12. Meetings
For the duration of this agreement, the Supplier and the Council will hold quarterly performance reviews on mutually agreed dates, for the purpose of discussing provision of the Services and achievement of the Service Levels and any other appropriate matters.
13. Non-Solicitation
Neither party shall, for the duration of this agreement directly or indirectly induce or attempt to induce any employee of the other party who has been engaged in the provision, receipt, review or management of the Services or otherwise in connection with this agreement to leave the employment of that other party.
14. Risk 
Risk in any media bearing any software or Documentation or other information that may from time to time be supplied by the Supplier to the Council shall pass to the Council on acceptance by the Council.
15. Confidentiality, Publicity And Freedom Of Information
15.1 Each party shall, during the term of this agreement and thereafter, keep confidential all, and shall not use for its own purposes (other than implementation of this agreement) nor without the prior written consent of the other, disclose to any third party (except its professional advisors or as may be required by any Law or any legal or regulatory authority) any, information of a confidential nature (including trade secrets and information of commercial value) which may become known to such party from the other party and which relates to the other party or any of its Affiliates (Confidential Information), unless such information is public knowledge or already known to such party at the time of disclosure, or subsequently becomes public knowledge other than by breach of this agreement, or subsequently comes lawfully into the possession of such party from a third party. Each party shall use its reasonable endeavours to prevent the unauthorised disclosure of any such Confidential Information.
15.2 Each party shall notify the other party if any of its staff connected with the provision or receipt of the Services becomes aware of any unauthorised disclosure of any Confidential Information and shall afford reasonable assistance to the other party, at that other party's reasonable cost, in connection with any enforcement proceedings which that other party may elect to bring against any person.
15.3  The Supplier may not refer to the Council or this agreement in any publicity or advertising material without first obtaining the Council's written consent.
15.4 The Supplier acknowledges that the Council is subject to the requirements of the Freedom of Information Act 2000 (FOIA) and the EIRs and the Supplier shall assist and co-operate with the Council (at the Supplier’s expense) to enable the Council to comply with these information disclosure requirements.

15.5 The Supplier shall and shall procure that its staff including its subcontractors:

(a) transfer any Request For Information received by the Supplier and/or any Supplier personnel to the Council as soon as practicable after receipt and in any event within two (2) Business Days of receiving a Request For Information;

(b) provide the Council with a copy of all information in the Supplier’s possession or power in the form that the Council requires within five (5) Business Days (or such other period as the Council may specify) of the Council requesting that information; and

(c) provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a Request For Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations 2004.

15.6 The Council shall be responsible for determining at its absolute discretion whether the information:

(a) is exempt from disclosure in accordance with the provisions of the FOIA or the EIRs;

(b) is to be disclosed in response to a request for information, and in no event shall the Supplier respond directly to a Request For Information unless expressly authorised to do so by the Council.

15.7 In no event shall the Supplier respond directly to a request for information unless expressly authorised to do so by the Council.

15.8 The Supplier acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs' Code of Practice on the discharge of public authorities' functions under Part 1 of FOIA (issued under section 45 of the FOIA, November 2004), be obliged under the FOIA or the EIRs to disclose information:

(a)   without consulting with the Supplier; or

(b) following consultation with the Supplier and having taken its views into account,

provided always that where clause 15.6 (b) applies the Council shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Supplier advanced notice, or failing that, to draw the disclosure to the Supplier’s attention as soon as practicable after any such disclosure.

15.9 The Supplier shall ensure that all information produced in the course of this agreement or relating to this agreement is retained for disclosure for six (6) years after expiry or earlier termination and shall permit the Council to inspect such records as requested from time to time.
15.10 The provisions of this clause 15 shall remain in full force and effect notwithstanding any termination of this agreement.

16. Data Protection, Security And Integrity
16.1 The following definitions apply:
(a) the terms "data controller", "data processor", "data subject" and "processing" bear the respective meanings given them in the Data Protection Act 1998, and "data protection principles" means the eight data protection principles set out in Schedule 1 to that Act.
(b) data includes Personal Data.
(c) Council Personal Data and Supplier Personal Data mean any Personal Data provided by or on behalf of the Council or the Supplier, respectively.
16.2 The Supplier shall:
(a) only carry out processing of any Council Personal Data on the Council's instructions;
(b) implement appropriate technical and organisational measures to protect any Council Personal Data against unauthorised or unlawful processing and accidental loss or damage; and
(c) only transfer Council Personal Data to countries outside the European Economic Area that ensure an adequate level of protection for the rights of the data subject after written authorisation by the Council which may be granted subject to such conditions as the Council deems necessary.
16.3 If the Supplier is a co-controller of the Council Personal Data:
(a) Clause 16.2 shall not apply;
(b) each party shall nevertheless remain in all circumstances liable under applicable Data Protection Law to comply with all of the data protection principles; and
(c) it shall comply with such further obligations as the Council reasonably requires.
16.4 For the purpose of this agreement, the Supplier shall be deemed to be a co-controller (with the Council) of the Council Personal Data if so determined by a court or a data protection supervisory authority asserting jurisdiction, in either case, or a qualified counsel appointed by the Council.
16.5 The Supplier shall:
(a) not subcontract any processing of the Council Personal Data without the prior written authorisation of the Council;
(b) ensure that access to the Council Personal Data is limited to those employees or authorised subcontractors who need access to the Council Personal Data to meet the Supplier's obligations under this agreement and that all employees and authorised subcontractors are informed of the confidential nature of the Council Personal Data;
(c) comply with its obligations under any applicable Data Protection Law, and shall not, by act or omission, put the Council in breach of, or jeopardise any registration under, any such Data Protection Law;
(d) promptly and fully notify the Council in writing of any notices in connection with the processing of any Council Personal Data, including subject access requests, and provide such information and assistance as the Council may reasonably require;
(e) promptly and fully notify the Council in writing if any Council Personal Data has been disclosed in breach of clause 16 and take every step to enable the Council to comply with the Security Breach Notification Procedures.
(f) indemnify the Council against any loss or damage suffered by the Council in relation to any breach by the Supplier of its obligations under this clause 16 howsoever arising; 
(g) if requested, submit to a data security audit in accordance with clause 10.6 before any Services commence, once during any Contract Year and if any regulator of the Council requests or requires an audit of the Council and/or any of its Suppliers; and
(h) Maintain an audit log to show that all staff that have access to Council Personal Data have completed appropriate data protection training
16.6 The Supplier warrants that all relevant data subjects have given their informed consent for the Council to:
(a) disclose any Supplier Personal Data in response to any subject access request relating to this agreement;
(b) process the Supplier Personal Data for the purposes of assessing the suitability of all actual or proposed Support Staff for the provision of the Services and general human resource management; and
(c) retain the Supplier Personal Data for as long as is necessary for such purposes, regardless of whether or not they are subsequently engaged.
16.7 If applicable, the Supplier shall take reasonable precautions to preserve the integrity of data which it processes and to prevent any corruption or loss of such data.
16.8 Except as expressly provided otherwise, this agreement does not transfer ownership of, or create any licences (implied or otherwise), in any Intellectual Property Rights in any (non-personal) data.
17. Export
17.1 Neither party shall export, directly or indirectly, any technical data acquired from the other party under this agreement (or any products, including software, incorporating any such data) in breach of any applicable Laws or regulations (Export Control Laws), including United States export laws and regulations, to any country for which the government or any agency thereof at the time of export requires an export licence or other governmental approval without first obtaining such licence or approval. 
17.2 Each party undertakes:
(a) contractually to oblige any third party to whom it discloses or transfers any such data or products to make an undertaking to it in similar terms to the one set out above; and
(b) if requested, to provide the other party with any reasonable assistance, at the reasonable cost of the other party, to enable it to perform any activity required by any competent government or agency in any relevant jurisdiction for the purpose of compliance with any Export Control Laws.
18. The Supplier's Warranties, Indemnities And Undertakings
18.1 The Supplier acknowledges that the Council has entered into this agreement in reliance on the Supplier's expertise in selecting and supplying services fit to meet the Council's business requirements.
18.2 The Supplier represents and warrants to the Council that:
(a) the Services will be performed:
(i) in such a way as not to cause any Fault or malfunction in the Supported Software (or any related software or system of the Council);
(ii) in such a way as not to cause any interruption to the business processes of the Council (other than any agreed and unavoidable interruption which is required in order to perform the Services in a proper and efficient manner);
(iii) in accordance with all applicable Laws; and
(iv) with all reasonable skill and care;
(b) the possession or use of the Deliverables will not infringe the Intellectual Property Rights of any third party;
(c) it shall not introduce any viruses onto the Council's systems while performing the Services;
(d) any Modification provided under this agreement will be of satisfactory quality and conform substantially to specification;
(e) at the date of this agreement, the Supplier has obtained and will maintain for the duration of this agreement all permissions, licences and consents necessary for the Supplier to grant the Licence and perform the Services; and
(f) the Supplier has adequate resources to meet its obligations under this agreement in a timely and reliable manner.
18.3 If the Supplier receives written notice from the Council of any breach by the Supplier of the representation and warranties contained in clause 18.2, the Supplier shall, at its own expense, remedy that breach within thirty (30) days following receipt of such notice, failing which the Council may pursue such rights and remedies as are available to it.
18.4 The Supplier undertakes to defend the Council from and against any claim or action that the use or possession of any of the Deliverables or any part of them infringes the Intellectual Property Rights of a third party (IPR Claim), and shall indemnify the Council against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal and other reasonable professional costs and expenses) suffered or incurred by the Council arising out of or in connection with that IPR Claim.
18.5 For any Deliverables (not being the Supported Software) provided by the Supplier, the Supplier warrants that it owns or possesses (or at the time of performance will own or possess) all necessary licences or rights required by the Supplier in order to perform its obligations under this agreement and that such licences and rights will extend to all enhancements, improvements or upgrades to such programs or data. The Supplier shall indemnify the Council against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal and other reasonable professional costs and expenses) suffered or incurred by the Council arising out of or in connection with any claim that it does not own or possess such licences and rights.
18.6 The Supplier shall indemnify the Council against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal and other reasonable professional costs and expenses) suffered or incurred by the Council arising out of or in connection with the Supplier's breach of this agreement howsoever arising or any wilful or negligent act or omission of the Supplier, its officers, employees, contractors or agents, including all such liabilities, costs, expenses, damages and losses arising out of or in connection with any of the causes or types of breach referred to in clause 19.3.
19. Limitation Of Liability
19.1 Except in respect of any liability under clause 15 (Confidentiality, Publicity and Freedom of Information), clause 16 (Data Protection, Security and Integrity), clause 17 (Export), clause 18.4 or clause 18.5 (which shall be unlimited), the liability of the Supplier to the Council shall not in any circumstances exceed 125% of the total Charges paid or payable in respect of the Contract Year in which the liability arises per claim (whether or not such sum, or any sum, is recoverable under any policy referred to in clause 20).
19.2 The liability of the Council to the Supplier shall not in any circumstances exceed the 125% of the total Charges paid or payable in respect of the Contract Year in which the liability arises per claim (whether or not such sum, or any sum, is recoverable under any policy referred to in clause 20).
19.3 Nothing in this agreement shall be construed as attempting to limit or exclude the liability of any party in respect of injury to, or the death of, any person caused by any wilful or negligent act or omission of any party, its officers, employees, agents or subcontractors, or for fraud or fraudulent misrepresentation or the deliberate default or wilful misconduct of that party, its employees or agents or subcontractors.
20. Insurance

20.1 The Supplier shall be liable for any and all losses, liabilities or costs (including reasonable legal costs) incurred by the Council in connection with the Supplier’s performance of the Services and shall maintain in force during the period of this agreement and for six (6) years thereafter as a minimum the following insurance cover with reputable insurers acceptable to the Council:
(i)
Employer’s Liability Insurance of not less than £10 million for each and every claim, act or occurrence or series of claims, acts or occurrences; 
(ii)
Public Liability Insurance of not less than £10 million for each and every claim, act or occurrence or series of claims, acts or occurrences.

(ii)
Product Liability Insurance of not less than £2 million for each and every claim, act or occurrence or series of claims, acts or occurrences

(iii)
Professional Indemnity Insurance of not less than £2 million for each and every claim, act or occurrence or series of claims, acts or occurrences.

(ii)
Business Interruption Insurance of not less than £1 million for each and every claim, act or occurrence or series of claims, acts or occurrences.
20.2 The Supplier shall:
(a) provide evidence of such insurance to the Council on request;
(b) administer the insurance policies and the Supplier's relationship with its insurers at all times to preserve the benefits for the Council and its Affiliates set out in this agreement;
(c) do nothing to invalidate any such insurance policy or to prejudice the entitlement of the Council or any of its Affiliates under this agreement;
(d) procure that the terms of such policy shall not be altered in such a way as to diminish the benefit to the Council or any of its Affiliates of the policies as provided at the date of this agreement.
21. Prevention Of Bribery

21.1 The Supplier represents and warrants that neither it, nor to the best of its knowledge any of its employees, agents or sub-contractors, have at any time prior to the Commencement Date: 

(a) committed a Prohibited Act or been formally notified that they are subject to an investigation or prosecution which relates to an alleged Prohibited Act; and/or 

(b) been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act.

21.2 The Supplier shall not during the term of this agreement:

(a) commit a Prohibited Act; and/or 

(b) do or suffer anything to be done which would cause the Council or any of the Council's employees, consultants, contractors, sub-contractors or agents to contravene any of the provisions of the Bribery Act or otherwise incur any liability in relation to the Bribery Act. 

21.3 The Supplier shall during the term of this agreement: 

(a) establish, maintain and enforce, and require that its Sub-contractors establish, maintain and enforce, policies and procedures which are adequate to ensure compliance with the Bribery Act and prevent the occurrence of a Prohibited Act; and 

(b) keep appropriate records of its compliance with its obligations under clause 21.3(a) and make such records available to the Council on request. 

21.4 The Supplier shall immediately notify the Council in writing if it becomes aware of any breach of clause 21.1 and/or clause 21.2, or has reason to believe that it has or any of the Supplier's personnel  (including its advisors, agents and sub-contractors) have: 

(a) been subject to an investigation or prosecution which relates to an alleged Prohibited Act; 

(b) been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act; and/or 

(c) received a request or demand for any undue financial or other advantage of any kind in connection with the performance of this agreement or otherwise suspects that any person or party directly or indirectly connected with this agreement has committed or attempted to commit a Prohibited Act. 

21.5 If the Supplier makes a notification to the Council pursuant to clause 21.4, the Supplier shall respond promptly to the Council's enquiries, co-operate with any investigation, and allow the Council to audit any books, records and/or any other relevant documentation in accordance with this agreement.

21.6 If the Supplier is in default under clause 21.1 and/or clause 21.2, the Council may by notice: 

(a) require the Supplier to remove from performance of this Agreement any Supplier's personnel whose acts or omissions have caused the default; or 

(b) immediately terminate this agreement. 

21.7 Any notice served by the Council under clause 21.6 shall specify the nature of the Prohibited Act, the identity of the party who the Council believes has committed the Prohibited Act and the action that the Council has elected to take (including, where relevant, the date on which this agreement shall terminate). 

22. Assignment And Subcontracting
22.1 The Supplier shall not assign, novate, charge, subcontract or deal in any other manner with any or all of its rights and obligations under this agreement without the prior written consent of the Council (such consent not to be unreasonably withheld or delayed).
22.2 The Council may at any time assign, novate, charge, subcontract or deal in any other manner with any or all of its rights and obligations under this agreement, provided it gives written notice to the Supplier.
22.3 Each party confirms it is acting on its own behalf and not for the benefit of any other person.
22.4 Notwithstanding clause 15 (Confidentiality, Publicity and Freedom of Information), a party assigning any or all of its rights under this agreement may disclose to a proposed assignee any information in its possession that relates to this agreement or its subject matter, the negotiations relating to it and the other party which is reasonably necessary to disclose for the purposes of the proposed assignment, provided that no disclosure pursuant to this clause 22.4 shall be made until notice of the identity of the proposed assignee has been given to the other party.
23. Termination
23.1 Without prejudice to any rights that have accrued under this agreement or any of its rights or remedies, either party may at any time terminate this agreement and/or the Support Services with immediate effect by giving written notice to the other party if:
(a) the other party commits a material breach of any term of this agreement (other than failure to pay any amounts due under this agreement) and (if such breach is remediable) fails to remedy that breach within a period of thirty (30) days after being notified in writing to do so;
(b) the other party repeatedly breaches any of the terms of this agreement in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms of this agreement;
(c) the other party suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986;
(d) the other party commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors other than for the sole purpose of a scheme for a solvent amalgamation of that other party with one or more other companies or the solvent reconstruction of that other party; 
(e) a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of that other party other than for the sole purpose of a scheme for a solvent amalgamation of that other party with one or more other companies or the solvent reconstruction of that other party;
(f) an application is made to court, or an order is made, for the appointment of an administrator or if a notice of intention to appoint an administrator is given or if an administrator is appointed over the other party; 
(g) the holder of a qualifying floating charge over the assets of that other party has become entitled to appoint or has appointed an administrative receiver;
(h) a person becomes entitled to appoint a receiver over the assets of the other party or a receiver is appointed over the assets of the other party; 
(i) a creditor or encumbrancer of the other party attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of its assets and such attachment or process is not discharged within fourteen (14) days;
(j) any event occurs, or proceeding is taken, with respect to the other party in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in clause 23.1(c) to clause 23.1(i) (inclusive); 
(k) the other party suspends or ceases, or threatens to suspend or cease, to carry on all or a substantial part of its business; or
(l) any warranty given in clause 15 is found to be untrue or misleading.
23.2 The parties acknowledge and agree that any breach of clause 15 (Confidentiality, Publicity and Freedom of Information), clause 16 (Data Protection, Security and Integrity), clause 17 (Export), clause 18 (The Supplier's Warranties, Indemnities and Undertakings) clause 20 (Insurance) and clause 21 (Prevention of Bribery) shall constitute a material breach of a term for the purposes of clause 23.1 (a).
23.3 Either party may terminate this agreement in accordance with clause 32 (Force Majeure).
23.4 The Council may, without prejudice to its other rights or remedies, terminate this agreement immediately by written notice to the Supplier if the Supplier:
(a) undergoes a change of Control which does not result in Control passing to a company that, immediately before the change in question, was an Affiliate of the Supplier; or
(b) sells all of its assets or is merged or re-organised in circumstances where it is not the surviving entity.
23.5 The Council may terminate this agreement at any time by giving ninety (90) days' written notice to the Supplier.
23.6 This agreement shall automatically terminate on termination or expiry of the Licence but expiry or any termination of this agreement (however caused) shall have no effect on the licences granted hereunder.
24. Effect Of Termination
24.1 Other than as set out in this agreement, neither party shall have any further obligation to the other under this agreement after its termination.
24.2 Any provision of this agreement which expressly or by implication is intended to come into or continue in force on or after termination of this agreement, including clause 1 (Definitions and Interpretation), clause 15 (Confidentiality, Publicity and Freedom of Information) clause 16 (Data Protection)  clause 17 (Export), clause 19 (Limitation of Liability), clause 20 (Insurance) and this clause 24 shall remain in full force and effect.
24.3 Termination of this agreement, for any reason, shall not affect the accrued rights, remedies, obligations or liabilities of the parties existing at termination, including the right to claim damages in respect of any breach of the agreement which existed at or before the date of termination.
24.4 Notwithstanding its obligations in this clause 24, if a party is required by any Law, regulation, or government or regulatory body to retain any documents or materials containing the other party's Confidential Information, it shall notify the other party in writing of such retention, giving details of the documents and/or materials that it must retain.
24.5 On termination of this agreement for any reason, each party shall as soon as reasonably practicable:
(a) return, destroy or permanently erase (as directed in writing by the other party) any documents, handbooks, CD-ROMs or DVDs or other information or data provided to it by the other party containing, reflecting, incorporating or based on Confidential Information belonging to the other party. If required by the other party, it shall provide written evidence (in the form of a letter signed by a senior manager or a director) no later than one hundred and fifty (150) days after termination of this agreement that these have been destroyed and that it has not retained any copies of them (except for one copy that it may use for audit purposes only and subject to the confidentiality obligations in clause 15), provided that the Council may retain copies of any Supplier Confidential Information incorporated into the Licenced Software or to the extent necessary to allow it to make full use of the Licenced Software or to receive maintenance or support services from a replacement supplier;
(b) if relevant, return all of the other party's equipment and materials.
24.6 On termination of this agreement, the Supplier shall:
(a) (except where the Council terminates this agreement under clause  23.5 or the Supplier terminates this agreement for cause) promptly refund such portion of the Charges as relates to the period after expiry or termination on a pro rata basis;
(b) assist the Council and its Affiliates and/or the replacement supplier to the extent reasonably required to facilitate the smooth migration of the services to the Council or the replacement supplier. If termination is by the Council in accordance with clause 23.1, clause 23.3 or clause 23.4, such co-operation and assistance shall be provided at no cost to the Council. In all other cases, the Supplier may charge a reasonable sum to cover the cost of providing such co-operation and assistance;
(c) during Normal Working Hours, provide access to the Council and its Affiliates and any replacement supplier for up to five (5) months after termination of this agreement to such information relating to this agreement that remains in the possession or control of the Supplier.
24.7 The Council shall not in any circumstances be liable to the Supplier for redundancy payments and staff termination costs arising from termination or expiry of this agreement.
25. Waiver
No failure or delay by a party to exercise any right or remedy provided under this agreement or by law shall constitute a waiver of that or any other right or remedy, nor shall it preclude or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall preclude or restrict the further exercise of that or any other right or remedy.
26. Remedies
Except as expressly provided in this agreement, the rights and remedies provided under this agreement are in addition to, and not exclusive of, any rights or remedies provided by Law.
27. Entire Agreement
27.1 This agreement constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
27.2 Each party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement. Each party agrees that it shall have no claim for innocent or negligent misrepresentation or negligent misstatement based on any statement in this agreement.
28. Variation
No variation of this agreement shall be effective unless it is in writing and signed by the parties (or their authorised representatives).
29. Severance
29.1 If any provision or part-provision of this agreement is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable. If such modification is not possible, the relevant provision or part-provision shall be deemed deleted. Any modification to or deletion of a provision or part-provision under this clause shall not affect the validity and enforceability of the rest of this agreement.
29.2 If any provision or part-provision of this agreement is invalid, illegal or unenforceable, the parties shall negotiate in good faith to amend such provision so that, as amended, it is legal, valid and enforceable, and, to the greatest extent possible, achieves the intended commercial result of the original provision.
30. Third-Party Rights
A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement, but this does not affect any right or remedy of a third party which exists, or is available, apart from that Act.
31. No Partnership Or Agency
31.1 Nothing in this agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the parties, constitute any party the agent of another party, or authorise any party to make or enter into any commitments for or on behalf of any other party.
31.2 Each party confirms it is acting on its own behalf and not for the benefit of any other person.
32. Force Majeure
32.1 Provided it has complied with clause 32.3, if a party is prevented, hindered or delayed in or from performing any of its obligations under this Agreement by a Force Majeure Event (Affected Party), the Affected Party shall not be in breach of this agreement or otherwise liable for any such failure or delay in the performance of such obligations. The time for performance of such obligations shall be extended accordingly.

32.2 The corresponding obligations of the other party will be suspended, and its time for performance of such obligations extended, to the same extent as those of the Affected Party.

32.3 The Affected Party shall:

(a) as soon as reasonably practicable after the start of the Force Majeure Event but no later than [insert number] days from its start, notify the other party in writing of the Force Majeure Event, the date on which it started, its likely or potential duration, and the effect of the Force Majeure Event on its ability to perform any of its obligations under this agreement; 

(b) use all reasonable endeavours to mitigate the effect of the Force Majeure Event on the performance of its obligations; and
(c) use commercially reasonable efforts to perform (or recommence performing) its obligations as soon as, and to the extent, possible, including in the case of the Supplier, through the use of alternative sources and workarounds.
32.4 If the Force Majeure Event prevents, hinders or delays the Affected Party's performance of its obligations for a continuous period of more than [insert number] [weeks OR months], the party not affected by the Force Majeure Event may terminate this agreement by giving [insert number] [days OR weeks'] written notice to the Affected Party.

32.5 If the Force Majeure Event prevails for a continuous period of more than [insert number] [weeks OR months],either party may terminate this agreement by giving [insert number] days' written notice to the other party. On the expiry of this notice period, this agreement will terminate. Such termination shall be without prejudice to the rights of the parties in respect of any breach of this agreement occurring prior to such termination. 

33. Notices
33.1 Any notice or other communication given to a party under or in connection with this contract shall be in writing and shall be:
(a) delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case); or 
(b) sent by email to such address as may be provided by one party to the other from time to time. 
33.2 Any notice or communication shall be deemed to have been received:
(a) if delivered by hand, on signature of a delivery receipt or at the time the notice is left at the proper address;
(b) if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Business Day after posting or at the time recorded by the delivery service;
(c) if sent by email   at 9.00 am on the next Business Day after transmission.
33.3 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution. For the purposes of this clause, "writing" shall include e-mail.
34. Dispute Resolution
34.1 It is the intention of the parties to settle amicably by negotiation all disagreements and differences of opinion on matters of performance, procedure and management arising out of this agreement. Accordingly, it is agreed that the procedure set out in this clause 34 shall be followed before the serving of written notice terminating this agreement, or in relation to any matter of dispute between the parties concerning performance, procedure or management.
34.2 If any disagreement or difference of opinion arises out of this agreement, the Manager and the Support Manager shall meet to attempt resolution. Should they not meet within fourteen (14) days of the date on which either party convenes a meeting to resolve the matter, or should they not be able to resolve the matter within fourteen (14) days of first meeting, then the matter shall promptly be referred by either party to the [insert employee title] of the Council and the [insert employee title] of the Supplier for immediate resolution.
34.3 If, within fourteen (14) days of the matter first having been referred to the second level of escalation as provided in clause 34.2, no agreement has been reached as to the matter in dispute, the dispute resolution process set out in this clause 34 shall be deemed to have been exhausted in respect of the matter in dispute, and each party shall be free to pursue the rights granted to it by this agreement in respect of such matter without further reference to the dispute resolution process.
34.4 For the avoidance of doubt, this clause 34 shall not prevent either party from seeking injunctive relief in the case of any breach or threatened breach by the other of any obligation of confidentiality or any infringement by the other of the first-named party's Intellectual Property Rights.
35. Expert Determination
35.1 Any technical dispute, including any dispute relating to the functions or capabilities of the Licenced Software, shall be referred for final settlement to an expert agreed by the parties or, if not agreed within fourteen (14) days of either party's written request to the other, as determined, at the written request of either party, by the President of the British Computer Society. Such expert shall be deemed to act as an expert and not as an arbitrator. The expert's decision shall, in the absence of manifest error, be final and binding on the parties.
35.2 The parties are entitled to make submissions to the expert and will provide (or procure that others provide) the expert with such assistance and documents as the expert reasonably requires for the purpose of reaching a decision.
35.3 Each party shall bear its own costs in relation to the reference to the expert. The expert's fees and any costs properly incurred by him in arriving at his determination (including any fees and costs of any advisers appointed by the expert) shall be borne by the parties equally or in such other proportions as the expert shall direct.
36. Governing Law
Subject to clause 35 (Expert Determination), this agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.
37.  Jurisdiction
Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).
This document has been executed by the parties and takes effect on the date stated at the beginning of it.

	
	 

	EXECUTED 

 

by THE ROYAL BOROUGH OF KINGSTON acting by and under the signature of

Signature 


	 

	 

…………………………………………

Signature

Name:

.................................

 

SIGNATURE 

Position:

 


	

	EXECUTED 
	 

	by [NAME OF SUPPLIER]
	 

	acting by and under the signature of:


	 

	Name:
	.................................

	 
	Signature 

	Position:
	


Schedule 1 Supported Software And Licensed Users

Part 1. Support Software
Part 2. Licenced Users
Schedule 2 The Services

Part 1

Standard Support Service
A telephone help desk to provide first-line technical support to users of the Supported Software, more specifically:
(a) to assist the Council with general enquiries in connection with the Supported Software;
(b) to assist the Council in carrying out the Council's acceptance tests referred to in clause 6.3.
2. Remote diagnosis and, where possible, correction of Faults using the software management tool, more specifically to correct all errors, bugs and failures of the Software to comply with any warranty or term of the agreement (as if such warranty or term continued beyond its expiry date), deliver the resulting Maintenance Release to the Council, install it on the Council's equipment and hand it over to the Council for testing.
3. Issuing Modifications of the Software following changes in legislation, jurisprudence or regulatory requirements.
4. If required by the Council, provide its staff, at charges to be agreed, with training in the use of any Modification.
Part 2

Service Levels
Schedule 3 Charges

Schedule 4 Optional Services

Part 1

Services

Part 2

Charges
Schedule 5 Invitation To Tender

Schedule 6 Supplier’s Proposal

� Insert the date in hand only after the last party has signed the agreement.





� Insert the date in hand only after the last party has signed the agreement.


� Complete by inserting relevant details. The information to be included would normally be as provided in the Supplier’s Proposal. Amend as appropriate if the Supplier is an individual or a partnership or an entity other than a limited liability company. 





� This should be the date from which the Support Services will be provided








� This attestation clause assumes that the contract will not be effected as a deed. If this is not correct, the attestation clause must be amended with Legal advice. Where the Supplier is a limited Liability company, the contract must be signed by a director and the company secretary or two directors. Where the Supplier is a partnership then by all partners. Where the Supplier is a sole trader then by that individual witnessed by another person.


� To be completed after award of contract. 


� To be completed after award of contract. 





� To be inserted after award of contract. This will be the Pricing Schedule submitted by the Supplier.





� To be completed after award of contract. 





� To be inserted when drafting the contract after award.


� To be inserted when drafting the contract after award.








