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Schedule  -Services- ITT specification and consultant’s tender 

THIS  AGREEMENT is dated 
Parties
Gosport Borough Council office is at Town Hall, High Street, Gosport, Hampshire , PO12 1EB, United kingdom (Council); and
                of                               (Consultant).
Agreed terms
[bookmark: _Toc256000000][bookmark: _Ref_a284888][bookmark: _Toc465154921]Interpretation
The following definitions and rules of interpretation apply in this agreement (unless the context requires otherwise).
[bookmark: _Ref_a680097]Definitions:
Capacity: as agent, consultant, director, employee, owner, partner, shareholder or in any other capacity.
Commencement Date: {. . .}.
Council Property: all documents, books, manuals, materials, records, correspondence, papers and information (on whatever media and wherever located) relating to the Business or affairs of the Council or its customers and business contacts, and any equipment, keys, hardware or software provided for the Consultants use by the Council during the Engagement, and any data or documents (including copies) produced, maintained or stored by the Consultant on the Council or the Consultants computer systems or other electronic equipment during the Engagement.
Confidential Information: information in whatever form (including without limitation, in written, oral, visual or electronic form or on any magnetic or optical disk or memory and wherever located) relating to the business, customers, products, affairs and finances of the Council for the time being confidential to the Council and trade secrets including, without limitation and including (but not limited to) information that the Consultant creates, develops, receives or obtains in connection with their  Engagement, whether or not such information (if in anything other than oral form) is marked confidential.
Data Protection Legislation:: the UK Data Protection Legislation and (for so long as and to the extent that the law of the European Union has legal effect in the UK) the General Data Protection Regulation ((EU) 2016/679) and any other directly applicable European Union regulation relating to privacy.
Engagement: the engagement of the Consultant by the Council on the terms of this agreement.
Insurance Policies: professional indemnity insurance with cover of not less than £2,000,000
Intellectual Property Rights: copyright and neighbouring and related rights in the Works
Services: the services provided by the Consultant in a consultancy capacity for the Council  in accordance with the specification set out in the Invitation for Tender   and contractor’s proposal  as more particularly described in the Schedule 1.
Termination Date: the date of termination of this agreement, howsoever arising.
UK Data Protection Legislation: any data protection legislation from time to time in force in the UK including the Data Protection Act 2018 or any successor legislation.
Works: all records, reports, documents, papers, drawings, designs, transparencies, photos, graphics, logos, typographical arrangements, software, and all other materials in whatever form, including but not limited to hard copy and electronic form, prepared by the Consultant in the provision of the Services.
The headings in this agreement are inserted for convenience only and shall not affect its construction.
[bookmark: _Ref_a690778]A reference to a particular law is a reference to it as it is in force for the time being taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.
[bookmark: _Ref_a462425]Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
[bookmark: _Ref_a923693]Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.
[bookmark: _Ref_a413064]The Schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement. Any reference to this agreement includes the Schedules.
[bookmark: _Toc256000001][bookmark: _Ref_a295569][bookmark: _Toc465154922]Term of engagement
[bookmark: _Ref_a648053]The Council shall engage the Consultant and the Consultant shall provide the Services on the terms of this agreement.
Time is of the essence for all times, dates and periods specified in this agreement or substituted for them.
[bookmark: _Ref_a590601]The Engagement shall be deemed to have commenced on the Commencement Date and shall continue unless and until terminated:
[bookmark: _Ref_a1028535]as provided by the terms of this agreement; or
[bookmark: _Ref_a449153]by either party giving to the other not less than four weeks' prior written  notice.
[bookmark: _Toc256000002][bookmark: _Ref_a921722][bookmark: _Toc465154923]Duties and obligations
[bookmark: _Ref_a524184]3.1      During the Engagement the Consultant shall provide the Services with all due care, skill and ability and use their best endeavours to promote the interests of the Council;
0. [bookmark: _Ref_a534866]The Consultant shall use reasonable endeavours to ensure that [he][she] is available at all times on reasonable notice to provide such assistance or information as the Council may require.
[bookmark: _Ref_a716448]Unless [he][she] has been specifically authorised to do so by the Council in writing, the Consultant shall not:
[bookmark: _Ref_a906121]have any authority to incur any expenditure in the name of or for the account of the Council; or
[bookmark: _Ref_a805944]hold [him][her]self out as having authority to bind the Council.
[bookmark: _Ref_a372055]The Consultant shall comply with all reasonable standards of safety and comply with the Council’s health and safety procedures from time to time in force at the premises where the Services are provided and report to the Council any unsafe working conditions or practices.
[bookmark: _Ref_a625713]The Consultant shall comply with the Council's policies on anti-harassment and bullying.
[bookmark: _Ref_a1034297]The Consultant may use a third party to perform any administrative, clerical or secretarial functions which are reasonably incidental to the provision of the Services provided that: 
[bookmark: _Ref_a917926]the Council will not be liable to bear the cost of such functions; and
[bookmark: _Ref_a202278]at the Council’s request the third party shall be required to enter into direct undertakings with the Council, including with regard to confidentiality.
[bookmark: _Ref_a689012]The Consultant shall:
[bookmark: _Ref_a668470]comply with all applicable laws, regulations and sanctions relating to anti-bribery and anti-corruption including but not limited to the Bribery Act 2010 (Relevant Requirements);
[bookmark: _Ref_a272976]not engage in any activity, practice or conduct which would constitute an offence under sections 1, 2 or 6 of the Bribery Act 2010 if such activity, practice or conduct had been carried out in the UK;
[bookmark: _Ref_a668185]comply with the Council's Anti-bribery and Anti-corruption Policies (Relevant Policies);
[bookmark: _Ref_a427341]promptly report to the Council any request or demand for any undue financial or other advantage of any kind received by the Consultant in connection with the performance of this agreement;
[bookmark: _Ref_a965341]ensure that all persons associated with the Consultant or other persons who are performing services in connection with this agreement comply with this clause 3.9; and
[bookmark: _Ref_a646320]within 12 months of the date of this agreement, and annually thereafter, certify to the Council in writing, their compliance with this clause 3.9. The Consultant shall provide such supporting evidence of compliance as the Council may reasonably request.
[bookmark: _Ref_a315199]Failure to comply with clause 3.8 may result in the immediate termination of this agreement.
[bookmark: _Toc256000003][bookmark: _Ref_a421416][bookmark: _Toc465154924]Fees
[bookmark: _Ref_a791217]The Council shall pay the Consultant a fee of    plus VAT for the Services.  The fee shall be payable in three instalments on completion to the following milestones 
[bookmark: _Ref_a681813]In consideration of the provision of the Services during the Engagement, the Council shall pay each invoice submitted by the Consultant in accordance with clause 4.1 within 28 days of receipt.
[bookmark: _Ref_a478868]The Council shall be entitled to deduct from the fees (and any other sums) due to the Consultant any sums that the Consultant may owe to the Council at any time.
[bookmark: _Ref_a390007]Payment in full or in part of the fees claimed under clause 4 or any expenses claimed under clause 5 shall be without prejudice to any claims or rights of the Council against the Consultant in respect of the provision of the Services.
[bookmark: _Toc256000006][bookmark: _Ref_a176249][bookmark: _Toc465154927]Confidential information
[bookmark: _Ref_a759676]The Consultant acknowledges that in the course of the Engagement [he][she] will have access to Confidential Information. The Consultant has therefore agreed to accept the restrictions in this clause 5.
[bookmark: _Ref_a1009392]The Consultant shall not (except in the proper course of their duties), either during the Engagement or at any time after the Termination Date, use or disclose to any third party (and shall use their best endeavours to prevent the publication or disclosure of) any Confidential Information. This restriction does not apply to:
[bookmark: _Ref_a994890]any use or disclosure authorised by the Council or required by law; or
[bookmark: _Ref_a452417]any information which is already in, or comes into, the public domain otherwise than through the Consultant’s unauthorised disclosure.
[bookmark: _Ref_a379815]At any stage during the Engagement, the Consultant will promptly on request return all and any Council Property in their possession to the Council.
[bookmark: _Toc256000007][bookmark: _Ref_a375149][bookmark: _Toc465154928]Data protection
The Council will collect and process information relating to the Consultant in accordance with the privacy notice which is annexed to this Agreement.
[bookmark: _Ref_a306699]The Consultant and the Council acknowledge that for the purposes of the Data Protection Legislation, the Council is the data controller and the Consultant is the data processor.
The Consultant and the Council will comply with the Data Protection Legislation.
The Consultant shall, in relation to any Personal Data processed in connection with the Engagement:
Process that Personal Data only on written instructions of the Council.
Keep the Personal Data confidential.
Comply with the Council's data protection policy.
Comply with the Council's reasonable instructions with respect to processing Personal Data.
Assist the Council cost in responding to any data subject access request and to ensure compliance with its obligations under the Data Protection Legislation with respect to security, breach notifications, privacy impact assessments and consultations with supervisory authorities or regulators.
Notify the Council without undue delay on becoming aware of a Personal Data breach or communication which relates to the Council's or Consultant's compliance with the Data Protection Legislation.
At the written request of the Council, delete or return Personal Data and any copies thereof to the Council on termination of the Engagement unless required by the Data Protection Legislation to store the Personal Data.
Maintain complete and accurate records and information to demonstrate compliance with this clause 8 and allow for audits by the Council or the Council's designated auditor.
The Consultant shall ensure that he has in place appropriate technical or organisational measures, reviewed and approved by the Council, to protect against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data, appropriate to the harm that might result from the unauthorised or unlawful processing or accidental loss, destruction or damage and the nature of the data to be protected, having regard to the state of technological development and the cost of implementing any measures. Such measures may include, where appropriate:	
pseudonymising and encrypting Personal Data.
ensuring confidentiality, integrity, availability and resilience of its systems and services
ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident
regularly assessing and evaluating the effectiveness of the technical and organisational measures adopted by it.
The Council does not agree to the Consultant appointing any third party processor of Personal Data under this agreement 
[bookmark: _Ref510707866]The Consultant shall have personal liability for and shall indemnify the Council for any loss, liability, costs (including legal costs), damages, or expenses resulting from any breach by the Consultant of the Data Protection Legislation, and shall maintain in force full and comprehensive Insurance Policies.
[bookmark: _Toc256000008][bookmark: _Ref_a747224][bookmark: _Toc465154929]Intellectual property
[bookmark: _Ref_a296017] The Consultant hereby assigns to the Council all existing and future Intellectual Property Rights in the Works and all materials embodying these rights to the fullest extent permitted by law. Insofar as they do not vest automatically by operation of law or under this agreement, the Consultant holds legal title in these rights and inventions on trust for the Council.
[bookmark: _Ref_a474052]The Consultant undertakes:
[bookmark: _Ref_a142931]to notify to the Council in writing full details of any Inventions promptly on their creation;
[bookmark: _Ref_a964617]to keep confidential details of all Inventions;
[bookmark: _Ref_a136295]whenever requested to do so by the Council and in any event on the termination of the Engagement, promptly to deliver to the Council all correspondence, documents, papers and records on all media (and all copies or abstracts of them), recording or relating to any part of the Works and the process of their creation which are in their possession, custody or power;
[bookmark: _Ref_a231651]not to register nor attempt to register any of the Intellectual Property Rights in the Works, nor any of the Inventions, unless requested to do so by the Council; and
[bookmark: _Ref_a430551]to do all acts necessary to confirm that absolute title in all Intellectual Property Rights in the Works and the Inventions has passed, or will pass, to the Council.
[bookmark: _Ref_a253292]The Consultant warrants to the Council that:
[bookmark: _Ref_a512235]he has not given and will not give permission to any third party to use any of the Works or the Inventions, nor any of the Intellectual Property Rights in the Works;
[bookmark: _Ref_a266564]he is unaware of any use by any third party of any of the Works or Intellectual Property Rights in the Works; and
[bookmark: _Ref_a1003575]the use of the Works or the Intellectual Property Rights in the Works by the Council will not infringe the rights of any third party.
[bookmark: _Ref_a956805]7.4 	The Consultant agrees to indemnify the Council and keep it indemnified at all times against all or any costs, claims, damages or expenses incurred by the Council, or for which the Council may become liable, with respect to any intellectual property infringement claim or other claim relating to the Works or Inventions supplied by the Consultant to the Council during the course of providing the Services. The Consultant shall maintain adequate liability insurance coverage and ensure that the Council’s interest is noted on the policy, and shall supply a copy of the policy to the Council on request. The Council may at its option satisfy this indemnity (in whole or in part) by way of deduction from any payments due to the Consultant.
[bookmark: _Ref_a251475]7.5 	The Consultant waives any moral rights in the Works to which they now or may at any future time be entitled under Chapter IV of the Copyright Designs and Patents Act 1988 or any similar provisions of law in any jurisdiction, including (but without limitation) the right to be identified, the right of integrity and the right against false attribution, and agrees not to institute, support, maintain or permit any action or claim to the effect that any treatment, exploitation or use of such Works or other materials infringes the Consultant’s moral rights.
0. [bookmark: _Ref_a932851]The Consultant acknowledges that, except as provided by law, no further fees or compensation other than those provided for in this agreement are due or may become due to the Consultant in respect of the performance of their obligations under this clause 9.
[bookmark: _Ref_a289780]The Consultant undertakes, at the expense of the Council, at any time either during or after the Engagement, to execute all documents, make all applications, give all assistance and do all acts and things as may, in the opinion of the Head of Planning Services be necessary or desirable to vest the Intellectual Property Rights in, and to register them in, the name of the Council and to defend the Council against claims that works embodying Intellectual Property Rights or Inventions infringe third party rights, and otherwise to protect and maintain the Intellectual Property Rights in the Works and the Inventions.
[bookmark: _Ref_a680807]The Consultant irrevocably appoints the Council to be their attorney in their name and on their behalf to execute documents, use the Consultant’s name and do all things which are necessary or desirable for the Council to obtain for itself or its nominee the full benefit of this clause.
[bookmark: _Toc256000009][bookmark: _Ref_a1015973][bookmark: _Toc465154930]Insurance and liability
[bookmark: _Ref_a807212]The Consultant shall have personal liability for and shall indemnify the Council for any loss, liability, costs (including reasonable legal costs), damages or expenses arising from any breach by the Consultant of the terms of this agreement including any negligent or reckless act, omission or default in the provision of the Services and shall accordingly maintain in force during the Engagement full and comprehensive Insurance Policies. 
[bookmark: _Ref_a948343]The Consultant shall ensure that the Insurance Policies are taken out with reputable insurers acceptable to the Council and that the level of cover and other terms of insurance are acceptable to and agreed by the Council.
[bookmark: _Ref_a508638]The Consultant shall on request supply to the Council copies of such Insurance Policies and evidence that the relevant premiums have been paid.
[bookmark: _Ref_a578487]The Consultant shall notify the insurers of the Council’s interest and shall cause the interest to be noted on the Insurance Policies together with a provision to the effect that, if any claim is brought or made by the Council against the Consultant in respect of which the Consultant would be entitled to receive indemnity under any of the Insurance Policies, the relevant insurer will indemnify the Council directly against such claim and any charges, costs and expenses in respect of such claim. If the relevant insurer does not so indemnify the Council, the Consultant shall use all insurance monies received by him to indemnify the Council in respect of any claim and shall make good any deficiency from their own resources.
[bookmark: _Ref_a857021]The Consultant shall comply with all terms and conditions of the Insurance Policies at all times. If cover under the Insurance Policies shall lapse or not be renewed or be changed in any material way or if the Consultant is aware of any reason why the cover under the Insurance Policies may lapse or not be renewed or be changed in any material way, the Consultant shall notify the Council without delay.
[bookmark: _Toc256000010][bookmark: _Ref_a801844][bookmark: _Toc465154931]Termination
[bookmark: _Ref_a216645]Notwithstanding the provisions of clause 2.2, the Council may terminate the Engagement with immediate effect with no liability to make any further payment to the Consultant (other than in respect of amounts accrued before the Termination Date) if at any time the Consultant:
[bookmark: _Ref_a138795]commits any serious or repeated breach or non-observance of any of the provisions of this agreement or refuses or neglects to comply with any reasonable and lawful directions of the Council;
[bookmark: _Ref_a151021]is in the reasonable opinion of the Council negligent or incompetent in the performance of the Services;
[bookmark: _Ref_a580865]is declared bankrupt or makes any arrangement with or for the benefit of their creditors or has a county court administration order made against him under the County Court Act 1984;
[bookmark: _Ref_a918532]commits any fraud or dishonesty or acts in any manner which in the opinion of the Council brings or is likely to bring the Consultant or the Council into disrepute or is materially adverse to the interests of the Council;
[bookmark: _Ref_a616762]commits any breach of the Council's policies and procedures; or
[bookmark: _Ref_a596219]commits any offence under the Bribery Act 2010.
[bookmark: _Ref_a741085]The rights of the Council under clause 9.1 are without prejudice to any other rights that it might have at law to terminate the Engagement or to accept any breach of this agreement on the part of the Consultant as having brought the agreement to an end. Any delay by the Council in exercising its rights to terminate shall not constitute a waiver of these rights.
[bookmark: _Toc256000011][bookmark: _Ref_a968741][bookmark: _Toc465154932]Obligations on termination
[bookmark: _Ref_a363951]On the Termination Date the Consultant shall:
[bookmark: _Ref_a178324]immediately deliver to the Council all Council Property and original Confidential Information in their possession or under their control;
[bookmark: _Ref_a1000785]subject to the Council's data retention guidelines, irretrievably delete on that the consultant will indemnify the company against all claims other than those arising out of the company's negligence or wilful default. any information relating to the Business of the Council stored on any magnetic or optical disk or memory and all matter derived from such sources which is in their possession or under their control outside the premises of the Council. This obligation includes requiring any Substitute to delete such data where applicable. For the avoidance of doubt, the contact details of business contacts made during the Engagement are regarded as Confidential Information, and as such, must be deleted from personal social or professional networking accounts; and
[bookmark: _Ref_a313742]provide a signed statement that they have complied fully with their obligations under this clause 12, together with such evidence of compliance as the Council may reasonably request.
[bookmark: _Toc256000012][bookmark: _Ref_a267819][bookmark: _Toc465154933]Status
[bookmark: _Ref_a466719]The relationship of the Consultant to the Council will be that of independent contractor and nothing in this agreement shall render him an employee, worker, agent or partner of the Council and the Consultant shall not hold themselves out as such.
[bookmark: _Ref_a135598]This agreement constitutes a contract for the provision of services and not a contract of employment and accordingly the Consultant shall be fully responsible for and shall indemnify the Council for and in respect of:
[bookmark: _Ref_a174748]any income tax, National Insurance and social security contributions and any other liability, deduction, contribution, assessment or claim arising from or made in connection with the performance of the Services, where the recovery is not prohibited by law. The Consultant shall further indemnify the Council against all reasonable costs, expenses and any penalty, fine or interest incurred or payable by the Council in connection with or in consequence of any such liability, deduction, contribution, assessment or claim other than where the latter arise out of the Council’s negligence or wilful default;
[bookmark: _Ref_a954484]any liability arising from any employment-related claim or any claim based on worker status (including reasonable costs and expenses) brought by the Consultant or any Substitute against the Council arising out of or in connection with the provision of the Services, except where such claim is as a result of any act or omission of the Council.
[bookmark: _Ref_a143688]The Council may at its option satisfy such indemnity (in whole or in part) by way of deduction from any payments due to the Consultant.
[bookmark: _Toc256000013][bookmark: _Ref_a573532][bookmark: _Toc465154934]Notices
[bookmark: _Ref_a815158]Any notice or other communication given to a party under or in connection with this contract shall be in writing and shall be:
[bookmark: _Ref_a128114]delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office or its principal place of business (if a company) or (in the case of the Consultant) their last known address; or
[bookmark: _Ref_a950576]sent by fax to its main fax number.
[bookmark: _Ref_a416510]Any notice or communication shall be deemed to have been received:
[bookmark: _Ref_a502169]if delivered by hand, on signature of a delivery receipt or at the time the notice is left at the proper address;
[bookmark: _Ref_a622572]if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Business Day after posting or at the time recorded by the delivery service;
[bookmark: _Ref_a779140]if sent by fax, at 9.00 am on the next Business Day after transmission.
[bookmark: _Ref_a315295]This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
[bookmark: _Toc256000014][bookmark: _Ref_a90282][bookmark: _Toc453252486][bookmark: _Toc465154935][bookmark: _Ref_a374632]Entire agreement
[bookmark: _Ref_a72583]This agreement constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
[bookmark: _Ref_a989723]Each party acknowledges that in entering into this agreement it does not rely on, and shall have no remedies in respect of, any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement.
[bookmark: _Ref_a769460]Each party agrees that it shall have no claim for innocent or negligent misrepresentation or negligent misstatement based on any statement in this agreement.
[bookmark: _Ref_a164670]Nothing in this clause shall limit or exclude any liability for fraud.
[bookmark: _Toc256000015][bookmark: _Toc465154936]Variation
[bookmark: _Ref_a146280]No variation of this agreement or of any of the documents referred to in it shall be effective unless it is in writing and signed by the parties (or their authorised representatives).
[bookmark: _Toc256000016][bookmark: _Ref_a96918][bookmark: _Toc465154937]Counterparts
[bookmark: _Ref_a979423]This agreement may be executed in any number of counterparts, each of which, when executed and delivered, shall constitute a duplicate original, but all the counterparts shall together constitute the one agreement.
[bookmark: _Toc256000017][bookmark: _Ref_a331907][bookmark: _Toc453252489][bookmark: _Toc465154938][bookmark: _Ref_a133007]Third party rights
[bookmark: _Ref_a525973][bookmark: _Ref_a85389]Except as expressly provided elsewhere in this agreement, a person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement. This does not affect any right or remedy of a third party which exists, or is available, apart from that Act.
[bookmark: _Ref_a345209]The rights of the parties to terminate, rescind or agree any variation, waiver or settlement under this agreement are not subject to the consent of any other person.
[bookmark: _Toc256000018][bookmark: _Toc453252490][bookmark: _Toc465154939]Governing law
[bookmark: _Ref_a605576]This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.
[bookmark: _Toc256000019][bookmark: _Ref_a311178][bookmark: _Toc453252491][bookmark: _Toc465154940]Jurisdiction
[bookmark: _Ref_a928453]Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).

This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.










A S   W I T N E S S the hands of the duly authorised representatives of the parties hereto the day and year first appearing






SIGNED by…………………………………………………..						
for and on behalf of Gosport Borough Council							



SIGNED by…………………………………………….							
For an on behalf  of				

[bookmark: _Ref_a717115][bookmark: _Toc256000020][bookmark: _Toc465154942]Services
[bookmark: _Ref453254157]
14
