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Parties
(1) Wiltshire Council of County Hall, Trowbridge, Wiltshire BA14 8JN (the Authority); and
(2) [Insert name of Supplier] incorporated and registered in England and Wales under company registration number [Company Number], whose registered office is at [Insert registered office address and postcode] (the Supplier),
the parties and each a party.
Introduction
(A) The Authority wishes to appoint the Supplier to provide the Services in accordance with the terms of this Contract. The Services comprise of Residential Care Home, Supported Living and Day Services at Furlong Close and the Supplier is a Regulated Activity Provider of the Residential Care Home and Supported Living Services.
(B) The Supplier has the necessary capability, qualifications, skills and experience to undertake the Services and agrees to provide the Services to the Authority in accordance with the terms of this Contract.
(C) The Authority is a Best Value Authority under the Local Government Act 1999 and the functions in respect of which the Authority wishes to procure are Best Value functions.
Agreed terms
Part 1 – Preliminary
1 Definitions Interpretation and Precedence of Documentation
1.1 The provisions of Schedule 1 (Definitions) shall apply to the interpretation of this Contract. In this Contract, except where the context otherwise requires:
1.1.1 the masculine includes the feminine and vice-versa;
1.1.2 the singular includes the plural and vice versa;
1.1.3 a reference to any recital, clause, sub-clause, schedule or appendix is, except where expressly stated to the contrary, a reference to such recital, clause, sub-clause, schedule or appendix of this Contract;
1.1.4 any reference to any other document shall include any permitted variation, amendment or supplement to such document;
1.1.5 any reference to any enactment, order, regulation or other similar instrument shall be construed as a reference to the enactment, order, regulation or instrument (including any EU instrument) as amended, replaced, consolidated or re-enacted;
1.1.6 a reference to a person includes firms, partnerships, and corporations and their successors and permitted assignees or transferees;
1.1.7 headings are for convenience of reference only;
1.1.8 words preceding "include", "includes", "including" and "included" shall be construed without limitation by the words which follow those words; and
1.1.9 the schedules and appendices to this Contract form part of this Contract.
1.2 Precedence of Documentation
In the event of any conflict or inconsistency between the provisions of the main body of this Contract and the schedules, or between any of the schedules, the conflict or inconsistency shall be resolved according to the following descending order of priority:
1.2.1 Clauses 1 to 59 (inclusive) and Schedule 1 (Definitions) of this Contract;
1.2.2 Schedule 3
 (Additional Terms);
1.2.3 Schedule 2
 (Specification);
1.2.4 Schedule 5
 (Payment and Performance);
1.2.5 the remaining schedules (excluding Schedule 1, Schedule 2, Schedule 3, Schedule 4 (Supplier Tender) and Schedule 5; and.
1.2.6 Schedule 4
 (Supplier Tender).
2 Commencement and Duration
2.1 This Contract and the rights and obligations of the parties shall take effect on the Commencement Date and shall continue until the earlier of:
2.1.1 the Expiry Date; and 
2.1.2 the Termination Date.
2.2 The Authority may, with the agreement of the Supplier, extend the Contract Period by a further period or periods of up to two (2) years from and including the Original Expiry Date (the Extension Period) by giving the Supplier not less than six (6) months' notice in writing before the Expiry Date. For the avoidance of doubt the Authority may exercise this right at one or more intervals.
3 [Parent Company Guarantee][Not used]
[Bidder Note: The requirement to enter in to a PCG will be notified on award of contract]
3.1 [The Supplier shall procure the execution and delivery to the Authority on or before the date of this Contract and as a condition of this Contract of a Parent Company Guarantee by the Guarantor in favour of the Authority in the form set out in Schedule 6 (Form of Parent Company Guarantee).
3.2 If at any time during the Contract Period the Guarantor ceases to meet any one or more of the Guarantee Criteria, the Supplier shall:
3.2.1 promptly and in any event within 10 Business Days of the finance director of the Guarantor becoming aware of the same, notify the Authority stating which of the Guarantee Criteria are not met and the extent to which the relevant Guarantee Criteria are not met; and
3.2.2 at the written request of the Authority procure that a substitute guarantor which at the relevant time and thereafter meets all of the Guarantee Criteria shall provide as soon as reasonably practicable a Parent Company Guarantee substantially in the form referred to in clause 3.1 (any amendment to such form to be agreed by the Authority and such agreement not to be unreasonably withheld or delayed) to secure due performance by the Supplier of its obligations to the Authority. Without prejudice and in addition to the foregoing in the event that a Parent Company Guarantee is to be entered into pursuant to this clause 3.2.2, the Authority shall have an absolute discretion and right to update and amend the form of Parent Company Guarantee to overcome any Changes in Law that may adversely affect its ability to enforce and/or recover under the Parent Company Guarantee.
3.2.3 The Guarantee Criteria for the purposes of clause 3.2 shall be that the Guarantor has:
(a) a consolidated net asset value of not less than [£20] million; and
(b) consolidated profit before interest, tax, goodwill amortisation and exceptional items in excess of [3] times consolidated net interest costs.  For the avoidance of doubt, cash interest costs exclude the elimination of provision discounts and non-cash coupons (for example the finance charges on convertible loan notes).  
3.3 In the event that the Supplier shall have failed to comply with clause 3.2 within 3 months of a written notice to do so, the Supplier shall provide to the Authority such alternative form of security to a value of not less than [a sum equivalent to the total Price paid or payable in the preceding Contract Year] (which may take the form (without limitation) of an alternative guarantee, the provision of funds or reserves by a third party (in the form of a bond, cash, deposit or escrow account) as the Authority may approve (such approval not to be unreasonably withheld or delayed) and the Supplier shall procure that the Guarantor shall vary the Parent Company Guarantee to incorporate such amendments to the Parent Company Guarantee.
3.4 If the Supplier shall provide alternative security under clause 3.3 and at any time thereafter the Authority agrees (such agreement not to be unreasonably withheld or delayed) that the Guarantor or other company within the Supplier's Group meets all of the Guarantee Criteria the Supplier shall have the right by notice to the Authority to provide a Parent Company Guarantee substantially in the form set out in Schedule 6 (Form of Parent Company Guarantee) by such company as aforesaid and if the Supplier shall provide such Parent Company Guarantee within 20 Business Days of such notice the Authority shall accept such Parent Company Guarantee in place of any then existing alternative security provided under clause 3.3.
3.5 Without prejudice and in addition to the foregoing in the event that a Parent Company Guarantee is to be entered into pursuant to clause 3.4, the Authority shall have an absolute discretion and right to update and amend the form of Parent Company Guarantee to overcome any Changes in Law that may adversely affect its ability to enforce and/or recover under the Parent Company Guarantee.
3.6 If the Supplier fails to comply with its obligations under any of clause 3 the Authority shall have the right to terminate this Contract in accordance with clause 32.
3.7 Any dispute arising under this clause 3 may be referred by either party for determination under clause 29.]
4 General Warranties and Indemnities
4.1 Supplier Warranties
4.1.1 The Supplier warrants, represents and undertakes to the Authority that as at the date of this Contract:
(a) it is properly constituted and incorporated under the laws of England and Wales and has the corporate power to own its assets and to carry on its business as it is now being conducted;
(b) it has the power to enter into and to exercise its rights and perform its obligations under this Contract;
(c) all necessary action to authorise the execution of and the performance of its obligations under this Contract has been taken;
(d) the execution, delivery and performance by it of this Contract does not contravene any provision of:
any existing Legislation either in force, or enacted but not yet in force binding on the Supplier;
the memorandum and articles of association of the Supplier;
any order or decree of any court or arbitrator; or
any obligation which is binding upon the Supplier or upon any of its assets or revenues;
(e) the information, representation and other matters of fact committed in writing to the Authority by the Supplier in connection with or arising out of its tender are true and complete in all material respects in the context of this Contract;
(f) the Supplier Warranted Data is true and accurate in all respects;
(g) no claim is presently being assessed and no litigation, arbitration or administrative proceedings are presently in progress or, to the best of the knowledge of the Supplier, pending or threatened against it or any of its assets which will or might have a material adverse effect on the ability of the Supplier to perform its obligations under this Contract;
(h) it is not the subject of any other obligation, compliance with which will or is likely to have a material adverse effect on the ability of the Supplier to perform its obligations under this Contract;
(i) as far as it is aware no proceedings or other steps have been taken and not discharged (nor, to the best of the knowledge of the Supplier, threatened) for its winding-up or dissolution or for the appointment of a receiver, administrative receiver, administrator, liquidator, trustee or similar officer to it or in relation to any of its assets or revenues;
(j) no Supplier Default has occurred which is continuing;
(k) there are no material facts or circumstances in relation to the financial position or operational constitution of the Supplier which have not been fully and fairly disclosed to the Authority and which if disclosed might reasonably have been expected to affect the decision of the Authority to enter into this Contract and without prejudice to the generality of the foregoing, the Supplier shall promptly provide all such information to the Authority; 
(l) it has and will throughout the duration of this Contract have in place adequate procedures (as referred to in section 7(2) of the Bribery Act 2010) designed to prevent persons associated with the Supplier from bribing any person with the intention of obtaining or retaining business for the Supplier or with the intention of obtaining or retaining an advantage in the conduct of business for the Supplier, 
(m) it has notified the Authority in writing of any Occasions of Tax Non-Compliance and any litigation in which it is involved that is in connection with any Occasion of Tax Non-Compliance

and the Authority relies upon such warranties, representations and undertakings.
4.2 Supplier Undertakings
The Supplier undertakes with the Authority that for so long as this Contract remains in full force:
4.2.1 it will give the Authority notice of all litigation, arbitration, administrative, adjudication or mediation proceedings before any court, arbitrator or relevant authority which would adversely affect, to an extent which is material in the context of this Contract, the Supplier's ability to perform its obligations under this Contract; such notice shall be given as soon as the Supplier becomes aware that the proceedings may be threatened or pending and immediately after they are commenced;
4.2.2 it will not undertake the performance of its obligations under this Contract otherwise than through itself or a Sub-Contractor approved by the Authority in accordance with clause 45; and
4.2.3 it will give the Authority notice of the occurrence of any Insolvency Event.
4.3 Status of Warranties
All warranties, representations, undertakings, indemnities and other obligations made, given or undertaken by the Supplier in this Contract are cumulative and none shall be given a limited construction by reference to any other.
4.4 Authority Warranties
4.4.1 No Warranty by the Authority
The Authority does not give any warranty or undertaking as to the relevance, completeness, accuracy or fitness for any purpose of any of the Disclosed Data.
4.4.2 No Liability to Supplier
None of the Authority, its agents or employees shall be liable to the Supplier in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of:
(a) any inaccuracy, omission, unfitness for any purpose or inadequacy of any kind whatsoever in the Disclosed Data; or
(b) any failure to make available to the Supplier any materials, documents, drawings, plans or other information relating to this Contract.
4.4.3 Fraudulent Statements
Nothing in this clause 4.4 shall exclude any liability which the Authority or any of its agents or employees would otherwise have to the Supplier in respect of any statements made fraudulently prior to the date of this Contract.
4.4.4 Supplier's Due Diligence
The Supplier acknowledges that:

(a) the Authority has delivered or made available to the Supplier all of the information and documents that the Supplier considers necessary or relevant for the performance of its obligations under this Contract;

(b) it has satisfied itself (whether by inspection or having raised all relevant due diligence questions with the Authority before the date of this Contract) of all relevant details relating to:

the Specification;

the operating processes and procedures and the working methods of the Authority; and
the existing contracts (including any licences, support, maintenance and other agreements relating to the Services) referred to in the Disclosed Data which may be novated to, assigned to or managed by the Supplier under this Contract and/or which the Supplier will require the benefit of for the provision of the Services.

4.4.5 Supplier's Warranty
The Supplier warrants and represents to the Authority that it has conducted its own analysis and review of the Disclosed Data and that it has satisfied itself as to the accuracy, completeness and fitness for purpose of any Disclosed Data on which it places reliance.
4.4.6 No Relief
The Supplier shall not in any way be relieved from any obligation under this Contract nor shall it be entitled to claim against the Authority on grounds that any information, whether obtained from the Authority or otherwise (including the Disclosed Data made available by the Authority), is incorrect or insufficient and shall make its own enquiries as to the accuracy and adequacy of that information.
Part 2 – the Services
5 Provision of the Services
5.1 Obligation to Provide
Subject to the terms of this Contract and in particular clause 5.2, the Supplier shall provide the Services (as may be varied from time to time in accordance with this Contract) to the Authority from the Services Commencement Date for the remainder of the Contract Period in a safe and skilful manner and in accordance with:
5.1.1 this Contract including, for the avoidance of doubt, any additional terms specified in Schedule 3 (Additional Terms);
5.1.2 all applicable Legislation;
5.1.3 all Necessary Consents; 
5.1.4 all applicable policies of the Authority of which the Supplier could reasonably be expected to be aware and those listed in the Specification; and
5.1.5 Good Industry Practice;
5.2 Where the Specification includes a Mobilisation Plan, the Supplier shall provide the activities associated with the Mobilisation Plan from the Commencement Date or such other date referred to in the Mobilisation Plan or as may be agreed in writing between the parties in a safe and skilful manner and in accordance with the matters referred to in Clauses 5.1.1 to 5.1.6. 
5.3 Health and Safety
5.3.1 The Supplier shall (and shall procure that that all Sub-Contractors shall) perform its obligations under this Contract (including those in relation to the Services) in accordance with the requirements of the Health and Safety at Work Etc. Act 1974 (as may be amended from time to time) and any other Legislation, or applicable policies of the Authority, relating to the health and safety of employees and others who may be affected by the provision of the Services. The Supplier shall provide to the Authority any information relating to the Supplier's compliance with this clause 5.3 that the Authority may reasonably request from time to time.
5.3.2 The Supplier shall procure that the Authority is permitted access to any premises used by the Supplier or any Sub-Contractors) for the purpose of carrying out an inspection of health, safety and welfare standards.
5.3.3 The Supplier shall (and shall procure that all Sub-Contractors shall) co‑operate fully with the reasonable requests of the Authority and provide access to all relevant areas, health and safety documentation, welfare facilities, accident records, training records and certificates, equipment inspection records, statutory registers and notices, plant and equipment used in or associated with the provision of the Services for the purposes of inspection. The Authority shall be entitled to take any photographs, measurements, samples, or copies of such documents that the Authority reasonably deems necessary to determine compliance with this clause 5.3, and with best practice.
5.3.4 The Supplier shall provide to the Authority, within 2 Business Days of receipt, copies of any communication which the Supplier or any Sub-Contractor receives from any statutory or regulatory body concerning the health, safety, welfare, environmental or fire safety standards of the provision of the Services.
5.3.5 The Supplier shall notify the Authority immediately in the event of any incident occurring in the performance of the Services where that incident causes any personal injury or damage to property where such damage might be considered to be a cause for Complaint and shall report on the condition of the Assets in the Service Reports. 
6 Emergencies and Business Continuity
6.1 If an Emergency arises during the Contract Period the Supplier shall comply with the instructions issued by the Authority's Representative. The Authority may during the occurrence of an Emergency exercise its Step-In Rights (if applicable) in accordance with clause 42 and/or issue a Stop Notice on the Supplier to:
6.1.1 remove all or part of the Services from this Contract; or
6.1.2 require the Supplier to use all reasonable endeavours to procure that such additional or alternative services are undertaken by the Supplier as and when required by the Authority to ensure that the Emergency is dealt with and normal operation of the Services recommences as soon as is reasonably practicable.
6.2 The Marginal Cost incurred by the Supplier of any additional or alternative services provided to the Authority under clause 6.1 shall be borne by the Authority and paid in accordance with clause 22 (subject always to the Supplier providing reasonable evidence to support the amount claimed and of steps taken to mitigate such costs and who shall promptly provide all relevant evidence to support this) except where the Emergency arises from the act or omission of the Supplier or any of its Sub-Contractors in which case the full cost shall be borne by the Supplier.
6.3 Where the Authority has issued a Stop Notice in accordance with clause 6.1, the Authority shall issue further formal notice when the period of Emergency (the Emergency Period) has ended and the Supplier shall as soon as reasonably practicable as agreed with the Authority's Representative resume the provision of the Services in accordance with the Contract.
6.4 Unless and to the extent that any Emergency arises from the act or omission of the Supplier (or any of its Sub-Contractors), the Supplier shall be entitled to invoice the Authority:
6.4.1 in accordance with clause 22 in respect of the Services which it would, but for the Emergency, have carried out in accordance with the Contract during the period of such Emergency; and
6.4.2 for its reasonable and properly incurred Marginal Costs arising as a direct result of the Emergency,  
6.4.3 such invoice to be paid by the Authority within 20 Business Days of receipt of the invoice by the Authority. 
6.5 If and to the extent that any breach of this Contract or negligent act or omission of the Supplier (or any of its Sub-Contractors) causes an Emergency, the Supplier shall not be entitled to invoice the Authority for payment of Services in accordance with clause 6.4.1 or Marginal Costs in accordance with clause 6.4.2, and for avoidance of doubt, any Deductions accruing prior to any Emergency Period, or any period of poor performance which would but for the Emergency in question count towards a Service Breakdown, shall continue to accrue or count (as the case may be) after the end of any Emergency Period.
6.6 Any dispute in relation to costs under clauses 6.1 - 6.5 (Emergencies) shall be resolved in accordance with the Dispute Resolution Procedure.
6.7 Business Continuity Plan
6.7.1 The Supplier shall maintain, regularly update and copy to the Authority, a Business Continuity Plan designed to ensure that the Services are delivered in accordance with the Specification and Good Industry Practice at all times (including after each period of Service Failure or interruption).
6.7.2 The first Business Continuity Plan shall be produced by the Supplier and supplied to the Authority within 20 Business Days of the Service Commencement Date. The Authority shall provide to the Supplier the Authority's comments on the plan within 20 Business Days of the Authority's receipt of the plan. The Supplier shall have due regard to the comments and suggestions of the Authority and shall issue a revised copy of the plan to the Authority within 10 Business Days of receipt of the Authority's comments.
6.7.3 The parties shall review, and the Supplier shall liaise and co-operate with the Authority for the purpose of updating the Business Continuity Plan every twelve (12) months during the Contract Period so as to ensure that it corresponds to developments and/or changes in risks and circumstances.
6.7.4 The Supplier shall implement the Business Continuity Plan after each period of Service Failure or service interruption. 
7 Continuous Improvement  
7.1 The Supplier acknowledges that the Authority is subject to the Best Value Duty.
7.2 The Supplier shall, but only to the extent of its obligations in this Contract, use all reasonable endeavours to make arrangements to secure continuous improvement in the way in which the Services are provided, having regard to a combination of economy, efficiency and effectiveness.
8 Authority Remedies
8.1 If the Supplier fails to perform the Services by the required date(s) or in conformity with any of the undertakings set out in clause 5, the Authority may, as applicable and at its sole discretion, without limiting its other rights or remedies under this Contract or law:

8.1.1 treat such breach as a material default under the Contract (in whole or part) entitling the Authority to terminate the Contract in accordance with clause 32 with immediate effect by giving written notice to the Supplier;

8.1.2 refuse to accept any subsequent performance of the Services;

8.1.3 where the Authority has paid for Services that have not been provided by the Supplier, require the refund of such sums within 28 days of a written request by the Authority and such sums shall be recoverable as a debt; and

8.1.4 the right to claim damages for any other costs, expenses or losses resulting from the Supplier's failure to perform the Services in accordance with the Contract including, without limitation, any increased costs reasonably incurred by the Authority in obtaining substitute services.

8.2 These clauses shall extend to any substitute or remedial services supplied by the Supplier.

8.3 The Authority's rights under this Contract are in addition to its rights and remedies implied by statute and common law.

Part 3 - Performance Monitoring and Records
9 Performance Monitoring and Management Meetings
9.1 Performance Monitoring
9.1.1 The Supplier shall implement the Performance Management System in accordance with the Specification and use all necessary measurement and monitoring tools and procedures to report performance to a level of detail sufficient to verify its performance of the Services.
9.1.2 Not Used
9.1.3 The Authority may elect, at its own cost, to undertake its own performance monitoring at any stage during the Contract Period for any purpose, including ensuring that the Services are being provided in accordance with this Contract.
9.1.4 The Supplier shall at its own cost use its reasonable endeavours to assist the Authority in undertaking performance monitoring activities under clause 9.1.3.
9.1.5 The Authority shall be entitled to notify the Supplier of the outcome of the performance monitoring activities undertaken under clause 9.1.3 and the Supplier shall have due regard to the Authority's comments in relation to the future provision of the Services.
9.2 Contract management review meetings
9.2.1 The Authority's Representative and the Supplier's Representative shall meet at such frequency as set out in the Specification.
9.2.2 The purpose of each meeting shall be to:

(a) review and discuss any day to day issues arising out of the provision of the Services;

(b) consider any improvements to the provision of the Services; and

(c) review and discuss any other matters relating to the provision of the Services.

10 Inspection
10.1 Right of Inspection
The Supplier shall procure that the Authority or any representative or adviser of the Authority shall have, at all reasonable times the right (but not so as to delay or impede the provisions of the Services except as may be necessary in the case of an Emergency) to enter on reasonable notice (save in the case of an Emergency or for statutory or audit purposes where no notice shall be required), any premises used in connection with the Services by the Supplier and/or any of the Supplier's sub‑contractors) in order to inspect the state and progress of the Services and to monitor compliance by the Supplier with its obligations under this Contract.
10.2 Supplier's assistance
The Supplier shall procure that:
10.2.1 satisfactory facilities are made available to the Authority and any representative of the Authority; and 
10.2.2 reasonable assistance is given to the Authority for the purposes of clause 10.1, subject to the provision of the Services not being adversely affected (save in the case of an Emergency or for statutory or audit purposes).
10.3 Supply of Information
The Supplier shall supply to the Authority and any representative or adviser of the Authority visiting any premises used by the Supplier or any Sub-Contractors) pursuant to clause 10.1 any such information in respect of the Services as may reasonably be required by the visiting party in question.
11 Records and Audit
11.1 Records
11.1.1 The Supplier shall provide the Relevant Information to the Authority's Representative on the Commencement Date, and as may be reasonably requested by the Authority's Representative from time to time for any purposes in connection with the Contract.
11.1.2 The Supplier shall throughout the Contract Period procure that monthly management accounts (which shall include without limitation a "profit and loss" account for the month in question and for the relevant year to date and a balance sheet) in respect of the Supplier and any Key-Subcontractor(s) are prepared, retained and maintained for inspection by or provision to the Authority. The Authority may require that the Supplier provide to the Authority's Representative every 6 months, or from time to time within 28 days of reasonable request by the Authority's Representative, such monthly management accounts for the Supplier and/or any Key-Subcontractor(s) as the case may be, and the Supplier shall, where such accounts are requested on a regular basis, provide such accounts financial information relating to this Contract in a format comparable with the tendered financial model to the Authority's Representative. 
11.1.3 For the purpose of clause 11.1.1, the Supplier shall use all reasonable endeavours to procure that all Relevant Information in the possession of the Supplier or any Sub‑Contractors shall be available to it and the Supplier confirms that it has included or shall include relevant terms in all contracts with Sub-Contractors for this purpose.
11.1.4 The Authority shall be entitled, at any time during the Contract Period to appoint an agent, or agents, of its choosing for the purpose of reviewing the Relevant Information in respect of the Supplier and any Key-Subcontractor Relevant Information and to monitor the financial and trading position of the Supplier and the Supplier shall permit and shall use reasonable endeavours to procure that any Key-Subcontractor(s) shall permit the agent(s) appointed by the Authority to:
(a) monitor the financial and trading position of the Supplier; and
(b) inspect and take copies of the monthly management accounts and all information that the agent(s) acting reasonably shall require for the purpose of monitoring the financial and trading position of the Supplier
and to this end the Supplier shall use all reasonable endeavours to assist the agent(s) appointed by the Authority and to make available or procure such information as requested by the agent(s) under this clause 11.1.4.
11.2 Audit
The National Audit Office, the Financial Reporting Council, any relevant Audit Body, the Authority’s internal auditors and any other relevant body (including any independent external auditor appointed by the Authority) may examine such documents as he or it may reasonably require which are owned, held or otherwise within the control of the Supplier and any Sub-Contractors and the Supplier and any Sub-Contractors shall comply with any such requests from each of them and shall produce such oral or written explanations as he or it considers necessary for the purposes of:
11.2.1 the examination and certification of the Authority's accounts;
11.2.2 any Legislation relating to the inspection, examination and auditing of the Authority's accounts;
11.2.3 an examination pursuant to the Local Government Act 1999 of the economy, efficiency and effectiveness of the Authority's performance of its functions; or
11.2.4 the National Audit Act 1983.
12 Reporting
The Supplier shall provide to the Authority the reports in accordance with paragraph 7 of the Specification.
Part 4 – Property issues
13 Authority Premises
13.1 In providing the Services, the Supplier shall co-operate with the Authority in all matters relating to the Services, and comply with all reasonable instructions of the Authority including any directions regarding access to, use and the security of Authority premises.

13.2 The Authority shall where necessary, provide the Supplier with reasonable access at reasonable times to the Authority's premises (subject to the Supplier complying with its obligations in clause 13.1) for the purpose of providing the Services.

13.3 On the Expiry Date or the Termination Date (whichever is earlier) any interests in or rights to use (and occupy) any Authority premises (which shall include without limitation any tenancies at will or licences) granted to the Supplier by the Authority in order for the Supplier to provide the Services in accordance with this Contract, shall automatically cease and determine with effect from the date of termination or expiry (whichever is earlier) of this Contract.
Part 5 – Assets and Equipment
14 Provision of Assets and Equipment
14.1 Supplier Assets and Equipment
14.1.1 Subject to the Specification, the Supplier shall provide the Supplier Assets and all other equipment required to provide the Services.
15 Maintenance, Repair and Replacement of Assets and Assets and Equipment Register
15.1 Maintenance and Repair
15.1.1 Subject to the provisions of  the Specification (Plant and Equipment) the Supplier shall maintain and keep the Assets in good repair, condition and working order, serviced, cleaned and maintained in accordance with Good Industry Practice and any manufacturer's recommendations to the extent that the Assets are fit for purpose for the entire period of the Asset lifetime.
15.2  Replacement
15.2.1 The Supplier shall replace at its cost, any of the Assets where such Assets require replacement in order to provide the Services to a standard required by this Contract.
15.2.2 The Supplier shall ensure that all replacement Assets are of a standard which is at least that which meets Good Industry Practice and are fit for the purpose of providing the Services in accordance with this Contract.
16 Not Used
17 Not Used
Part 6 - Employees

18 TUPE and Pensions
18.1 TUPE on Commencement

The Authority and the Supplier shall comply with the provisions of Parts 1 and 2 of Schedule 9 (TUPE and Pensions).

18.2 TUPE on Exit
The Authority and the Supplier shall comply with the provisions of Parts 1 and 3 of Schedule 9 (TUPE and Pensions).

18.3 Pensions
To the extent that they apply, the Authority and the Supplier shall comply with the provisions of Parts 1 and 4 of Schedule 9 in relation to the LGPS.
19 Suitability of Employees
19.1 Employee Checks
19.1.1 This clause 19.1 applies to all individuals engaged to perform the Services at any time during the Contract Period.
19.1.2 The Supplier shall ensure that full details of personnel policies and procedures covering all relevant matters (including discipline, grievance, equal opportunities, health and safety and recruitment) are published in written form and that copies (including any revisions of and/or amendments to the same) are issued to the Authority on or before the Service Commencement Date.
19.1.3 The Supplier shall ensure that in respect of each individual intended to become a member of the Supplier Personnel, recruitment practices and procedures are followed in accordance with the Supplier's policies as supplied to the Authority in accordance with clause 19.1.2.
19.1.4 Where required by Legislation, Good Industry Practice or any Authority policy or policies the Supplier shall (and shall procure that any Sub-Contractors shall) procure that in respect of all potential staff or persons performing any of the Services (each a Named Employee), before a Named Employee begins to perform any of the Services:
(a) each Named Employee is required to disclose any Convictions;
(b) where any Named Employee discloses any Convictions, or is found to have any Convictions, the same shall be immediately notified to the Authority; and
(c) notwithstanding (a) and (b) (above) to carry out such checks as required by the Disclosure and Barring Service under the Safeguarding Vulnerable Groups Act 2006 to the level appropriate to the nature of the Services to be performed by the Named Employee and that no Named Employee is engaged in the provision of the Services until such checks have been carried out.
19.2 Safeguarding Children and Safeguarding Adults at Risk
19.2.1 Everyone has a responsibility for safeguarding and promoting the welfare of children, and safeguarding adults at risk. In the event that the Supplier has concerns that a child, or adult at risk, is experiencing, or is at risk of, abuse (whether financial, physical, sexual, emotional or neglect) this should be reported in the following ways:

(a) if a child, or adult at risk, is in immediate danger or left alone, contact the police or call an ambulance on 999; 

(b) in all other cases involving children, referrals should be made to Wiltshire social care services via the Authority’s ‘Multi-Agency Safeguarding Hub’ (MASH) on 0300 456 0108 (or out of hours via the ‘Emergency Duty Service’ on 0300 456 0100); 

(c) in all other cases involving adults, referrals should be made to the Authority's and Contact Team on 0300 456 0111 (or out of hours via the ‘Emergency Duty Service’), e-mail AdviceandContact@wiltshire.gov.uk

19.2.2 The parties acknowledge that the Supplier is a Regulated Activity Provider with ultimate responsibility for the management and control of the Regulated Activity provided under this Contract and for the purposes of the Safeguarding Vulnerable Groups Act 2006 (SVGA 2006).

19.2.3 The Supplier shall (whether performing the agreement by itself and/or any Sub-Contractor):

(a) comply at all times with the provisions of the SVGA 2006 and any regulations made thereunder and all related guidance issued by HM Government (including government ministers, government departments and particular bodies, persons, commissions or agencies from time to time carrying out functions on its behalf) including ‘Working together to safeguard children’ (2018) and Care Act 2014, LGA Chapter 14 Guidance (published March 2016- 2nd Edition), with reference to the Wiltshire Safeguarding Adults Board (WSAB) "Safeguarding Adults in Wiltshire" Booklet. Revised Guidance for Staff. 

(b) comply with all relevant Authority policies and procedures relating to safeguarding that are published on its website (www.wiltshire.gov.uk) or otherwise provided by the Authority from time to time, ‘Policy and Procedures for Safeguarding Adults at Risk in Swindon and Wiltshire’ and the ‘Safeguarding Framework for Children’s Commissioned Services’;

(c) have due regard for and undertake, or refrain from undertaking, such acts as the Authority may request so as to enable the Authority to comply with its obligations under the SVGA 2006, Children Act 1989, section 11 of the Children Act 2004, the Care Act 2014, the policies and procedures referred to in Clause 1.3 and any other laws, enactments, orders or regulations relating to the protection, safeguarding and promotion of the welfare of children, and safeguarding adults at risk;

(d) where applicable, operate a child protection policy that reflects and complements the Authority’s multi-agency and single agency child protection procedures (as provided by the Authority and as may be amended from time to time);

(e) where the provision of the Services results in contact with “adults at risk” (as defined in ‘Policy and Procedures for Safeguarding Adults at Risk in Swindon and Wiltshire’) the Supplier shall report any concerns of “abuse” (including allegations of abuse by a member of staff or volunteer) in accordance with the policy and shall (at its own expense) co-operate and provide all reasonable assistance to the Authority in respect of any investigations or enforcement actions; 

(f) operate recruitment and training policies and procedures (including in relation to potential staff and volunteers) having regard to the need to safeguard and promote the welfare of children, and the need to safeguard adults at risk and shall:

use an application form that includes an explanation that the post is exempt from the Rehabilitation of Offenders Act 1974 and therefore that all convictions, cautions, reprimands, final warnings, or bind overs, including those regarded as ‘spent’, should be declared unless otherwise “protected” from disclosure under the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (as amended in 2013). The Supplier (or Sub-Contractor)  should also obtain a signed statement that the person is not disqualified from work with children, or adults at risk, or subject to sanctions imposed by any regulatory body, and either has no convictions, cautions, reprimands, final warnings, or bind overs, or has declared the details of such offences (unless protected from disclosure);

ensure that all Supplier Personnel and Sub-Contractors engaged in the provisions of the Services are familiar with the legal requirements, policies and procedures referred to in this clause;

(g) ensure that all individuals carrying out Services are subject to valid standard or enhanced disclosure checks (in accordance with the legal eligibility requirements relating to the position and duties) undertaken through the ‘Disclosure and Barring Service’ (DBS), including enhanced disclosure checks with a check of the appropriate barred list for individuals providing a Regulated Activity;

(h) not employ or use the services of any person who is barred from, or whose previous conduct or records indicate that he or she would not be suitable to carry out Regulated Activity or who may otherwise present a risk to service users or other recipients of the Services under this Contract; 

(i) immediately notify and keep the Authority advised of any person who subsequently receives a conviction or whose previous conviction(s) becomes known to the Supplier where such conviction would prevent that person from providing any of the Services in accordance with sub-clause (h) above;

(j) treat all DBS disclosures as confidential and store and retain them in compliance with all applicable laws and guidance including Data Protection Legislation and any other guidance issued by HM Government;

(k) monitor the level, validity and frequency of the checks required under sub-clause (g) above for each individual employed or engaged in the provisions of the Services;

(l) comply with Clauses 19.2.4 to 19.2.6 below.

19.2.4 The Supplier warrants and represents that at all times for the purposes of the agreement it has no reason to believe that any person who is or will be employed or engaged by the Supplier in the provision of the Services will be employed or engaged in breach of Clause 19.2.3(h).

19.2.5 The Supplier shall promptly provide, at its own cost, any information or evidence that the Authority reasonably requests to enable it to be satisfied that the obligations of this Clause 19.2 have been met. In particular, and without incurring any liability to the Supplier, the Authority may require the suspension of any person from carrying out the Services until written confirmation of the required checks and clearances is given in a form satisfactory to the Authority.

19.2.6 The Supplier shall refer information about any person carrying out the Services to the DBS where it removes permission for such person to carry out the Services (or would have, if such person had not otherwise ceased to carry out the Services) because, in its opinion, such person has harmed or poses a risk of harm to the service users, children, or adults at risk.

19.3 Prevention Of Bribery And Compliance With Anti Slavery Laws
19.3.1 The Supplier: 
(a) shall not, and shall procure that any employees, staff, other workers, agents or sub-contractors shall not, in connection with this agreement commit a Prohibited Act; 
(b) shall have all reasonable arrangements in place which prevent any employees, staff, other workers, agents or sub-contractors from committing a Prohibited Act; 
(c) warrants, represents and undertakes that:
(i) it is not aware of any financial or other advantage being given to any person working for or engaged by the Authority, or that an agreement has been reached to that effect, in connection with the execution of this agreement, excluding any arrangement of which full details have been disclosed in writing to the Authority before execution of this agreement; 

(ii) it has not engaged in any activity, practice or conduct that would constitute an offence under sections 1, 2 or 4 of the Modern Slavery Act 2015 if such activity, practice or conduct were carried out in the United Kingdom;

(iii) shall, if requested, provide the Authority with any reasonable assistance, at the Authority’s reasonable cost, to enable the Authority to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act 2010 (including any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation);

(iv) shall, if requested, certify to the Authority in writing compliance with this clause 19.3.1, the Supplier shall provide such supporting evidence of compliance as the Authority may reasonably request; and

(v) shall notify the Authority in the event of any known or suspected breach of this Clause 19.3.1 and co-operate fully with any enquires and/or investigation in respect of such known or suspected breach. 

19.3.2 The Authority may terminate this Agreement by written notice with immediate effect if the Supplier breaches clause 19.3.1. In determining whether to exercise the right of termination under this clause 19.3.2, the Authority shall give all due consideration, where appropriate, to action other than termination of this agreement. Any notice of termination under this clause 19.3.2 must specify (a) the nature of the Prohibited Act, (b) the identity of the party whom the Authority believes has committed the Prohibited Act; and (c) the date on which this agreement will terminate. 

19.3.3 Clause 19.3 shall survive termination of this agreement for a period of six years.

19.4 Skills, Training and Resources
The Supplier shall (and shall procure that any Sub-Contractors shall) procure that:
19.4.1 only such persons who are appropriately skilled and experienced in provision of services similar to the Services (or the relevant part of the Services relating to their respective duties) and have such qualifications and training as may be required by law are employed or engaged in the provision of the Services;
19.4.2 all persons engaged in the provision of the Services are at all times properly and adequately trained, notified and instructed with regard to the duties of their job, any standing instructions or policies and procedures of the Authority, all relevant health and safety rules, fire risks and fire precautions and any other statutory or mandatory requirements; and
19.4.3 there shall be at all times (including periods of holiday, sickness, other absences and anticipated and actual peaks in demand for each of the Services) be a sufficient number of staff (including all relevant grades of supervisory staff) engaged in the provision of the Services with the appropriate level of skill and experience.
19.5 Conduct of Employees
19.5.1 The Supplier shall (and shall procure that any Sub-Contractors shall):
(a) comply with the Authority's policies notified to the Supplier from time to time by the Authority relating to the conduct of staff and security arrangements and shall ensure that Supplier Personnel do likewise;
(b) comply with such rules, regulations and requirements relating to the conduct of staff (including those in respect of security arrangements and dress code) as may be made and enforced by the Authority from time to time acting reasonably; and
(c) ensure that its employees, workers, consultants and agents also comply with clauses 19.5.1(a) and 19.5.1(b).
19.5.2 The Supplier shall take and/or procure appropriate disciplinary action against any Supplier Personnel who transgress any of the Authority's policies, Legislation, rules, regulations and requirements (which may include the removal from the provision of the Services of any such person where such action is permitted by law).
19.6 Removal of Employees
The Supplier shall comply with and/or procure compliance with any notice issued by the Authority from time to time requiring the removal from any of the Services of any person employed who in the reasonable opinion of the Authority (which it shall explain to the Supplier) is not acceptable on the grounds of risk to themselves or property and that such persons shall not be employed again in connection with the provision of the Services without the written consent of the Authority and the Supplier will indemnify and keep the Authority indemnified against all actions, proceedings, costs, claims, demands, liabilities, losses and expenses whatsoever and howsoever arising in respect of any non-compliance with this clause.
19.7 Supplier's Employees
Other than as expressly provided in this Contract, the Supplier shall be entirely responsible for the employment and conditions of service of the Supplier's employees and shall procure that any Sub-Contractor is likewise responsible for its employees.
19.8 Key Individuals

19.8.1 Where the Supplier is providing a named individual whose qualifications, skill and experience is of primary importance to the provision of the Services (a Key Individual) and the Key Individual ceases to be provided by Supplier, immediately provide a replacement  individual of similar qualifications, skill and experience to the Key Individual, and if the Supplier is unable or unwilling to provide a suitable replacement for prior approval by the Authority in writing (such approval not to be unreasonably withheld or delayed) the Authority may, without prejudice to any of its other rights or remedies, terminate the Contract by notice in writing, such notice to have effect from the date specified in it.

19.8.2 Any agreed change in the identity of a Key Individual shall be recorded in a Minor Change Control Note in the form set out in Schedule 12.
19.9 Whistleblowing

The Authority is committed to conducting its business with honesty and integrity and expects all staff (including the Supplier Personnel) to maintain high standards.  The Authority requires the Supplier to encourage openness and support any Whistleblowers who raise genuine concerns, even if they turn out to be mistaken.  The Supplier must not subject Whistleblowers to any detrimental treatment (including threats or retaliation) as a result of raising a genuine concern.  However, if the Supplier reasonably concludes that a Whistleblower has made false allegations maliciously or with a view to personal gain, the Whistleblower may be subject to disciplinary action.  The Authority requires the Supplier to comply with the Authority's Whistleblowing policy (as may be updated, amended and/or replaced from time to time) which is available on Wiltshire Council's website.  Any breach of this clause shall be considered a material breach.
20 Equality Requirements
20.1 The Supplier shall, throughout the term of this Contract, ensure that the Services are provided in such a manner as to comply with the Equalities Legislation and the Human Rights Act 1998. 
20.2 The Supplier (including its agents and employees) shall not, and shall procure that Supplier Parties shall not:
20.2.1 discriminate directly or indirectly, or by way of victimisation or harassment, against any person on Prohibited Employment Grounds; and/or
20.2.2 discriminate directly or indirectly or by way of victimisation or harassment against any person on Prohibited Grounds; and/or
20.2.3 contravene Part 8 (Prohibited Conduct: Ancillary) of the Equality Act 2010.
20.3 The Supplier (including its agents and employees) shall, and shall procure that Supplier Parties shall in relation to delivery of the Services and staff engaged in the provision of Services observe as far as possible the provisions of:
20.3.1 the Authority's equal opportunity policy as notified to the Supplier from time to time;
20.3.2 the Equalities and Human Rights Commission's Codes of Practice on Employment and Service Provision;
20.3.3 any other relevant code of practice introduced by a commission or other body set up by Parliament to promote, monitor and enforce Equalities Legislation,
including, but not limited to, those provisions recommending the adoption, implementation and monitoring of an equal opportunities policy.
20.4 Where in connection with this Contract the Supplier (including its agents and employees) or any Supplier Party are required to carry out work on the Authority's premises or alongside the Authority's employees on any other premises, they shall comply with the Authority's own employment policy and codes of practice relating to equal opportunities.
20.5 The Supplier shall, and shall procure that Supplier Parties shall, notify the Authority forthwith in writing as soon as it becomes aware of any investigation of or proceedings brought against the Supplier or any Supplier Party under the Equalities Legislation.
20.6 Where any investigation is undertaken by a person or body empowered to conduct such investigation and/or proceedings are instituted in connection with any matter relating to the Supplier's performance of its obligations under this Contract being in contravention of the Equalities Legislation, the Supplier shall, and shall procure that the Supplier Parties shall, free of charge:
20.6.1 provide any information requested in the timescale allotted;
20.6.2 attend any meetings as required and permit any of its staff to attend;
20.6.3 promptly allow access to and investigation of any documents or data deemed to be relevant;
20.6.4 allow itself and any of its staff to appear as witness in any ensuing proceedings; and
20.6.5 cooperate fully and promptly in every way required by the person or body conducting such investigation during the course of that investigation.
Part 7 – Payment
21 Service Payment
21.1 In consideration of the performance of the Supplier's obligations under each CoSA as governed by this Contract, by the Supplier, the Authority shall pay the proportion of the overall Price of Service delivery for a Customer as determined by clause 21.2 below in accordance with the CoSA and the Payment Schedule contained at Schedule 5.

21.2 The contribution to the overall Price of Service to a Customer paid respectively by the
Customer, any other relevant third parties and the Authority will be determined in accordance with the applicable rules by the Authority. The Authority will inform the
Supplier of any financial contributions required to be paid by the Customer or any
other relevant third parties towards the cost of the Customer's care (Customer
Contribution),
21.3 The Supplier will be responsible for the collection of Customer Contributions.
21.4 The relevant Customer Contribution will be deducted from the relevant Invoice issued
to the Authority and collected from the Customer and/or third party (as the case may be) by the Supplier.
21.5 Where a Customer's Contribution is assessed as greater than the total value of Services delivered they will be deemed to be a "Full Cost Customer" (Full Cost Customer is a  Customer who is eligible for the Service whose assessed contribution is greater than the  value of support delivered). Full Cost Customers remain the responsibility of the Authority  and will be charged.at the appropriate rate determined by the Authority.
21.6 Where a Customer's total eligible capital is assessed as being above that of the Authority's eligibility criteria, that Customer will be deemed to be "Self-Funding” and shall be able to purchase care and support services wherever they choose. Self-Funding Customers supported by the Supplier may be charged private rates.

21.7 The Authority will increase the rates included in any and all CoSA in accordance with the terms contained in this Contract.
21.8 In response to changes In the general economic environment that may increase the cost  base of all providers of social services the Authority may, entirely al Its own discretion, which will be exercised reasonably, request the Supplier to submit revised pricing for the Services that the Supplier provides under this Contract. These prices will be included In the Payment Schedule and replace the previous pricing.
21.9 At the beginning of each financial year, the Authority shall issue to the Supplier a payment schedule for that financial year setting out the number of payments to be made during that financial year, the period to which each payment relates and the date on which payment is due to be made. Subject to Clause 21.13 the Authority shall make payments to the Supplier for Services provided at intervals of 28 days on the basis of the information held in the Authority’s care system (as notified in writing from time to time) in accordance with Schedule 5.
21.10 The Authority may reduce payment in respect of any Services, which the Supplier has either failed to provide or has provided inadequately, without prejudice to any other rights or remedies of the Authority.
21.11 Payment to the Supplier will be without prejudice to any claims or rights that the Authority may have against the Supplier and will not constitute any admission by the Authority as to the performance by the Supplier of Its obligations under this Contract. The Authority may pay an invoice in full and seek to reconcile for any shortfalls of Service delivery during the invoice period against later invoices.
21.12 The amount and details of any contributions from any other persons or statutory bodies
received by the Supplier in respect of a Customer must be notified by the Supplier to the Authority. The Authority may change the amount or proportion of payments due from the Customer and directly collected by the Service Provider.
21.13 Any payments due under this clause 21 shall be paid by the Authority within 30 days.
22 Invoices
22.1 Where the Supplier is required to supply an invoice , the Supplier shall submit an invoice for the Service Payment to the Authority in arrears within 5 Business Days of the end of each month during the Contract Period calculated in accordance with Schedule 5 (Payment and Performance).  Invoices shall be submitted in accordance with such process as the Authority (acting reasonably) shall from time to time notify the Supplier.
22.2 The invoice shall contain:
22.2.1 any other information required to be provided in accordance with the Specification and/or Schedule 5 (Payment and Performance).
22.3 The Supplier must ensure that the invoice (in each case in respect of the relevant invoicing period) details:
22.3.1 each itemised amount required by and calculated in accordance with Schedule 5 (Payment and Performance); and
22.3.2 the amount owed under any Change or Minor Change  agreed from time to time.
22.4 Where the Supplier submits an invoice to the Authority in accordance with this clause 22, the Authority will consider and verify that invoice in a timely fashion.

22.5 Electronic Invoicing
22.5.1 The Authority shall accept and process for payment an electronic invoice submitted for payment by the Supplier where the invoice is undisputed and where it complies with the standard on electronic invoicing.

22.5.2 For the purposes of paragraph 22.5.1, an electronic invoice complies with the standard on electronic invoicing where it complies with the European standard and any of the syntaxes published in Commission Implementing Decision (EU) 2017/1870.

22.6 Prompt Payment
Where the Supplier enters into a Sub-Contract, the Supplier shall include in that Sub-Contract:

22.6.1 provisions having the same effect as clause 22.4; and

22.6.2 an obligation to make payments to a Sub-Contractor within 30 days of an undisputed invoice from the Supplier; and

22.6.3 a provision requiring the counterparty to that Sub-Contract to include in any Sub-Contract which it awards provisions having the same effect as clause 22.6  of this Contract.

22.7 Disputed Invoices
Disputed invoices shall be dealt with in accordance with the Dispute Resolution Procedure. The Authority shall be entitled to withhold payment of the disputed part of any invoice. Following resolution of the dispute, any amount agreed or determined to be due shall promptly be paid. For the avoidance of doubt, during the period of any such dispute the Supplier shall continue to perform all of its obligations under this Contract notwithstanding any such withholding of payment by the Authority.
23 Interest on Late Payment
In the event that any sum properly due under this Contract becomes overdue (other than as a result of a disputed payment withheld in accordance with clause 22.7) the defaulting party shall pay interest calculated on a daily basis on the overdue sum for each day until the sum is paid, at a rate of 4% above Bank of England Base Rate current at the day for payment of the sum. 

24 Set off
24.1 The Supplier shall not be entitled to retain or set off any amount due to the Authority by it.
24.2 The Authority may retain or set off any amount owed to it by the Supplier under this Contract which has fallen due and payable against any amount due to the Supplier under this Contract or any other contract between the Authority and the Supplier.
25 VAT
25.1 All amounts due under this Contract are exclusive of VAT.

25.2 If any supply made or referred to in this Contract is or becomes chargeable to VAT then the person receiving the supply (the Supplier) shall in addition pay the person making the supply (the Supplier) the amount of that VAT against receipt by the Supplier from the Supplier of a proper VAT invoice in respect of that supply. 

25.3 Where under this Contract any amount is calculated by reference to any sum which has or may be incurred by any person, the amount shall include any VAT in respect of that amount only to the extent that such VAT is not recoverable as input tax by that person (or a member of the same VAT group), whether by set off or repayment.

25.4 The Supplier shall provide the Authority with any information reasonably requested by the Authority in relation to the amount of VAT chargeable in accordance with this Contract and payable by the Authority to the Supplier.  Any overpayments by the Authority to the Supplier shall be a sum of money recoverable from the Supplier for the purposes of this Contract.
25.5 The Supplier shall indemnify the Authority against any liability which is levied, demanded or assessed on the Authority at any time in respect of the Supplier’s failure to account for, or to pay, any VAT relating to payments made to the Supplier under this Contract.
Part 8 – Indemnities, Liability and Insurance 
26 Supplier Indemnity
26.1 The Supplier indemnifies and keeps indemnified the Authority against all actions, proceedings, costs, claims, demands, liabilities, losses and expenses whatsoever arising out of, in respect of or in connection with the provision of the Services or this Contract during the Contract Period other than where the same is caused by or arises from the negligence, breach of this Contract, breach of statutory duty, breach of Legislation or other wrongful act or omission of the Authority. This indemnity is without prejudice to any Deductions made by the Authority in accordance with Schedule 5 (Payment and Performance).
26.2 Conduct of claims
This clause 26.2 shall apply to the conduct, of either party where an indemnity is sought under this Contract from the other party, of claims made by a third person against a party having (or claiming to have) the benefit of the indemnity. The party having, or claiming to have, the benefit of the indemnity is referred to as the Beneficiary and the party giving the indemnity is referred to as the Indemnifier. Accordingly:
26.2.1 if the Beneficiary receives any notice, demand, letter or other document concerning any claim for which it appears that the Beneficiary is, or may become entitled to, indemnification under this Contract, the Beneficiary shall give notice in writing to the Indemnifier as soon as reasonably practicable having regard to any timescale imposed by a notice, demand, letter or any other form of document received by the Beneficiary;
26.2.2 subject to clauses 26.2.4, 26.2.5 and 26.2.6, on the giving of a notice by the Beneficiary pursuant to clause 26.2.1, where it appears that the Beneficiary is or may be entitled to indemnification from the Indemnifier in respect of at least half of the liability arising out of the claim, the Indemnifier shall subject to providing the Beneficiary with an indemnity to its reasonable satisfaction against all costs and expenses that it may incur by reason of such action (over and above those which the Beneficiary would otherwise have borne if the Indemnifier had no entitlement to conduct the relevant claim) be entitled to dispute the claim in the name of the Beneficiary at the Indemnifier's own expense and take conduct of any defence, dispute, compromise, or appeal of the claim and of any incidental negotiations. The Beneficiary shall give the Indemnifier all reasonable co‑operation, access and assistance for the purposes of considering and resisting such claim;
26.2.3 with respect to any claim conducted by the Indemnifier pursuant to clause 26.2.2:
(a) the Indemnifier shall keep the Beneficiary fully informed and consult with it about material elements of the conduct of the claim;
(b) the Indemnifier shall not bring the name of the Beneficiary into disrepute; and
(c) the Indemnifier shall not pay or settle such claims without the prior consent of the Beneficiary, such consent not to be unreasonably withheld or delayed;
26.2.4 the Beneficiary shall be free to pay or settle any claim on such terms as it thinks fit and without prejudice to its rights and remedies under this Contract if:
(a) the Indemnifier is not entitled to take conduct of the claim in accordance with clause 26.2.2; or
(b) the Indemnifier fails to notify the Beneficiary of its intention to take conduct of the relevant claim within 20 Business Days of the notice from the Beneficiary under clause 26.2.2 or notifies the Beneficiary that it does not intend to take conduct of the claim; or
(c) the Indemnifier fails to comply in any material respect with the provisions of clause 26.2.3;
26.2.5 the Beneficiary shall be free at any time to give notice to the Indemnifier that it is retaining or taking over (as the case may be) the conduct of any defence, dispute, compromise or appeal of any claim (or of any incidental negotiations) to which clause 26.2.2 applies. On receipt of such notice the Indemnifier shall promptly take all steps necessary to transfer the conduct of such claim to the Beneficiary, and shall provide to the Beneficiary all reasonable co-operation, access and assistance for the purposes of considering and resisting such claim. If the Beneficiary gives any notice pursuant to this clause 26.2.5 then the Indemnifier shall be released from any liability under its indemnity under clause 26.2 (as the case may be) and, without prejudice to any accrued liabilities, any liability under its indemnity given pursuant to clause 26.2.2 in respect of such claim;
26.2.6 if the Indemnifier pays to the Beneficiary an amount in respect of an indemnity and the Beneficiary subsequently recovers (whether by payment, discount, credit, saving, relief or other benefit or otherwise) a sum which is directly referable to the fact, matter, event or circumstances giving rise to the claim under the indemnity, the Beneficiary shall forthwith repay to the Indemnifier whichever is the lesser of:
(a) an amount equal to the sum recovered (or the value of the saving or benefit obtained) less any out of pocket costs and expenses properly incurred by the Beneficiary in recovering the same;
(b) the amount paid to the Beneficiary by the Indemnifier in respect of the claim under the relevant indemnity; and
26.2.7 either party taking any of the steps contemplated by clauses 26.2.2 – 26.2.5 shall comply with the requirements of any insurer who may have an obligation to provide an indemnity in respect of any liability arising under this Contract.
27 Limitation of Liability
27.1 Notwithstanding any other provision of this Contract, neither party limits or excludes its liability for:
27.1.1 fraud or fraudulent misrepresentation;
27.1.2 death or personal injury caused by that party's negligence; 
27.1.3 breach of statutory duty;
27.1.4 breach of clause 25.5 (VAT), clause  39.1 (Intellectual Property), clause 40 (Data Protection) and Schedule 11 (Data Protection); and
27.1.5 any other act or omission, liability for which may not be limited under any applicable law. 
27.2 Subject to clause 27.1 and  27.4, the total liability of the Authority to the Supplier under or in connection with this Contract whether arising in contract, tort, negligence, breach of statutory duty or otherwise shall be limited in aggregate to the greater of: (a) the sum totalling one (1) million GBP (£1,000,000); or (b) one hundred percent (100%) of the total Price paid or payable by the Authority to the Supplier for the Services over a complete Contract Year (calculated by reference to any portion of the Price paid at the time of a claim and any forecast Price still payable during the remainder of the Contract Year).  

27.3 Subject to clause  27.1,  27.4 and  27.6, the total liability of the Supplier to the Authority under or in connection with this Contract whether arising in contract, tort, negligence, breach of statutory duty or otherwise shall be limited in aggregate to the greater of: (a) five million GBP (£5,000,000); or (b) one hundred and fifty percent (150%) of the total Price paid or payable by the Authority to the Supplier for the Services (calculated by reference to any portion of the Price paid at the time of a claim and any forecast Price still payable during the remainder of the Contract Term) PROVIDED THAT:

27.3.1 where the Contract has been terminated as a result of the Supplier's abandonment of the Contract or the Supplier's wilful default, wilful breach of a fundamental term of the Contract or wilful repudiatory breach of the Contract, the reference to 150% shall be deemed to be references to 200%; and

27.3.2 nothing in this clause 27.3 shall limit the Authority's right to recover any of the following from the Supplier: 

(a) the full cost of the repair or replacement of any Authority or third party property; and/or

(b) any Direct Losses in the form of compensation and interest paid to a third party, or fines or penalties imposed by a regulatory body or court of competent jurisdiction. 

27.4 There shall be no right to claim losses, damages and/or other costs and expenses under or in connection with this Contract whether arising in contract (to include, without limitation, under any relevant indemnity), tort, negligence, breach of statutory duty or otherwise to the extent that any losses, damages and/or other costs and expenses claimed are in respect of loss of production, loss of business opportunity or are in respect of indirect loss of any nature suffered or alleged.  For the avoidance of doubt, without limitation, the parties agree that for the purposes of this Contract the following costs, expenses and/or loss of income shall be direct recoverable losses (to include under any relevant indemnity) provided such costs, expenses and/or loss of income are properly evidenced by the claiming party:

27.4.1 extra costs incurred purchasing replacement or alternative services; and/or

27.4.2 the costs of extra management time,

in each case to the extent to which such costs, expenses and/or loss of income arise or result from the other party's breach of contract, negligent act or omission, breach of statutory duty, and/or other liability under or in connection with this Contract.

27.5 Each party shall at all times take all reasonable steps to minimise and mitigate any loss for which that party is entitled to bring a claim against the other pursuant to this Contract.

27.6 If the total Price paid or payable by the Authority to the Supplier over the Contract Period:

27.6.1 is less than or equal to one million pounds (£1,000,000), then the figure of five million pounds (£5,000,000) at Clause 27.3 shall be replaced with one million pounds (£1,000,000);

27.6.2 is less than or equal to three million pounds (£3,000,000) but greater than one million pounds (£1,000,000), then the figure of five million pounds (£5,000,000) at Clause 27.3 shall be replaced with three million pounds (£3,000,000);

27.6.3 is equal to, exceeds or will exceed ten million pounds (£10,000,000), but is less than fifty million pounds (£50,000,000), then the figure of five million pounds (£5,000,000) at Clause 27.3 shall be replaced with ten million pounds (£10,000,000) and the figure of one hundred and fifty percent (150%) at Clause 27.3 shall be deemed to have been deleted and replaced with one hundred and fifteen percent (115%); and 

27.6.4 is equal to, exceeds or will exceed fifty million pounds (£50,000,000), then the figure of five million pounds (£5,000,000) at Clause 27.3 shall be replaced with fifty million pounds (£50,000,000) and the figure of one hundred and fifty percent (150%) at Clause 27.3 shall be deemed to have been deleted and replaced with one hundred and five percent (105%).

27.7 This clause 27 shall survive the expiry of or earlier termination of this Contract for any reason.

28 Insurance
28.1 General 
28.1.1 The Supplier shall take out and maintain in force, or procure the taking out and maintenance in force, throughout the Contract Period:
(a) public liability insurance in the minimum sum of £10,000,000 (Indexed);
(b) employers liability insurance in the minimum sum of £10,000,000 (Indexed);
(c) professional indemnity insurance in the minimum sum of £5,000,000 (Indexed); and
(d) any other insurances as may be required by law in relation to the provision of the Services,
together the Insurances. No party to this Contract shall take any action or fail to take any reasonable action, or (insofar as it is reasonably within its power) permit anything to occur in relation to it, which would entitle any insurer to refuse to pay any claim under any insurance policy in which that party is insured.
28.1.2 The Supplier shall provide to the Authority on written request:
(a) copies on request of all insurance policies relating to any of the Insurances  (together with any other information reasonably requested by the Authority relating to such insurance policies) and the Authority shall be entitled to inspect them during ordinary business hours; and
(b) evidence that the premiums payable under all insurance policies relating to any of the Insurances have been paid and that the Insurances are in full force and effect in accordance with the requirements of this clause 28.
28.1.3 Renewal certificates in relation to the Insurances shall be obtained as and when necessary and copies (certified in a manner reasonably acceptable to the Authority) shall be forwarded to the Authority as soon as possible but in any event on or before the tenth (10th) Business Day after the renewal date. If the Supplier is in breach of clause 28.1.1, the Authority may pay any premiums required to keep such insurance in force or itself procure such insurance and may in either case recover such amounts from the Supplier on written demand, or deduct such amounts from the Services Payment.
28.1.4 The Supplier shall:
(a) retain full details of any and all potential, failed and successful claims relating to this Contract under or in connection with any of the Insurances throughout the Contract Period and for a further period of at least 6 months after the end of the Contract Period and shall provide a summary of such potential, failed and successful claims to the Authority as soon as reasonably practicable upon request from the Authority; and 
(b) notify the Authority within 10 Business Days after any notification of a claim relating to this Contract which it considers (acting reasonably) will result in a claim in excess of £25,000 (Indexed) on any of the insurance policies relating to any of the Insurances accompanied by full details of the incident giving rise to the claim.
28.1.5 Neither failure to comply nor full compliance with the insurance provisions of this Contract shall limit or relieve the Supplier of its liabilities and obligations under this Contract.
28.1.6 The insurance premiums in respect of the Insurances shall be the responsibility of the Supplier.
28.1.7 The Insurances shall be effected with reputable insurers of good standing. 
Part 9 – Dispute resolution and termination 
29 Dispute Resolution
29.1 Escalation
29.1.1 If a dispute arises in relation to any aspect of this Contract, the Authority's Representative and the Supplier’s Representative shall seek to resolve the dispute. Should the dispute remain unresolved within 14 days of the matter first being referred to each representative, either party may refer the matter to a Director of Wiltshire Council and the [Insert Title] of [Name of Contracting Party] with an instruction to attempt to resolve the dispute by agreement within 28 days, or such other period as may be mutually agreed by the Parties.
29.2 Mediation
29.2.1 If the dispute is not resolved within 20 Business Days of escalation of the dispute in accordance with clause 29.1, the parties shall refer the dispute to the CEDR for mediation in accordance with the CEDR "Model Mediation Procedure".
29.2.2 If the parties cannot agree on a mediator, a mediator shall be appointed in accordance with the CEDR “Model Mediation Procedure”.
29.2.3 The parties shall use their reasonable endeavours to conclude the mediation within 40 Business Days of referral of the dispute to the CEDR for mediation, and each party shall be responsible for its own costs (unless the mediator directs otherwise) in respect of such mediation.
29.2.4 All negotiations connected with the mediation shall be conducted in strict confidence and without prejudice to the rights of the parties in any future legal proceedings. Except for each party’s right to seek interlocutory relief in the courts, no party may commence other legal proceedings under the jurisdiction of the courts unless mediation has failed or the parties have failed to reach a binding settlement at mediation within 40 Business Days of referring the dispute to mediation in accordance with clause 29.2.1 (whichever is earliest) (at which point the Dispute Resolution Procedure shall deem to be exhausted).
29.2.5 If, with the assistance of the mediator, the parties reach a settlement, such settlement shall be reduced to writing and once signed by the parties shall remain binding on them.
29.2.6 If the parties fail to resolve their dispute by mediation either party may commence other legal proceedings under the jurisdiction of the courts.   
30 Termination for Corrupt Gifts and Fraud
30.1 Subject to the provisions of this clause 30, the Authority shall be entitled to terminate this Contract immediately if the Supplier or any Sub-Contractor commits a Prohibited Act and shall be entitled to claim the Supplier Default Termination Sum from the Supplier.
30.2 If a Prohibited Act is committed by the Supplier or by an employee not acting independently of the Supplier, then the Authority may terminate this Contract by giving notice to the Supplier.
30.3 If the Prohibited Act is committed by an employee of the Supplier acting independently of the Supplier, then the Authority may give notice to the Supplier of termination and this Contract will terminate, unless within 20 Business Days of receipt of such notice the Supplier terminates the employee’s employment and (if necessary) procures the performance of such part of the Services by another person.
30.4 If the Prohibited Act is committed by a Sub-Contractor or by an employee of that Sub-Contractor not acting independently of that Sub-Contractor, then the Authority may give notice to the Supplier of termination and this Contract will terminate, unless within 20 Business Days of receipt of such notice the Supplier terminates the relevant subcontract and procures the performance of such part of the Services by another person.
30.5 If the Prohibited Act is committed by an employee of a Sub-Contractor acting independently of that Sub-Contractor, then the Authority may give notice to the Supplier of termination and this Contract will terminate, unless within 20 Business Days of receipt of such notice the Sub-Contractor terminates the employee’s employment and (if necessary) procures the performance of such part of the Services by another person.
30.6 If the Prohibited Act is committed by any other persons not specified in clauses 30.2 to 30.5, then the Authority may give notice to the Supplier of termination and this Contract will terminate, unless within 20 Business Days of receipt of such notice the Supplier procures the termination of such person’s employment and of the appointment of their employer (where not employed by the Supplier or the Sub-Contractors) and (if necessary) procures the performance of such part of the Services by another person.
30.7 Any notice of termination under this clause 30 shall specify:
30.7.1 the nature of the Prohibited Act; 
30.7.2 the identity of the party whom the Authority believes has committed the Prohibited Act; and 
30.7.3 the date on which this Contract will terminate, in accordance with the applicable provision of this clause.  
30.8 In the event of termination by the Authority under this clause 30 the Authority shall be entitled to claim the Supplier Default Termination Sum from the Supplier.
31 Termination by the Supplier
31.1 If an Authority Default has occurred and the Supplier wishes to terminate this Contract, the Supplier must, within thirty (30) Business Days of becoming aware of the Authority Default, serve a Termination Notice on the Authority specifying:
31.1.1 the type and nature of the Authority Default that has occurred entitling the Supplier to terminate, giving reasonable details; 
31.1.2 the reasonable required timescale for remedying the Authority Default, provided that such timescale shall not be less than thirty (30) Business Days from the effective date of service of the Termination Notice (calculated in accordance with clause 52.4 (Notices)); and
31.1.3 that this Contract will terminate on the date specified in the Termination Notice unless the Authority remedies the Authority Default within the timescale notified in accordance with clause 31.1.2
and if the Authority fails to remedy the Authority Default within the timeframe set out in accordance with clause 31.1.2, this Contract will terminate on the day one month from the end of the timescale specified in the Termination Notice. 
31.2 Notwithstanding any other provisions of this Contract, in the event of termination by the Supplier under this clause 31 the Authority shall pay to the Supplier the Authority Default Termination Sum which shall be the sole remedy arising as a result of such termination.  

32 Termination by the Authority
32.1 Without limiting its other rights or remedies, the Authority shall, in accordance with the terms of this clause 32 be entitled to terminate this Contract by serving a Termination Notice on the Supplier:

32.1.1 on twenty (20) Working Days' notice to the Supplier if, in accordance with the Public Contracts Regulations 2015 (PCR 2015):

(a) the Contract has been subject to a substantial modification which would have required a new procurement procedure in accordance with regulations 72(9) of the PCR 2015;

(b) the Supplier has, at the time of 'contract award' been in one of the situations referred to in regulation 57(1) of the PCR 2015, including as a result of the application of regulation 57(2), and should therefore have been excluded from the relevant procurement process;
(c) the Contract should not have been awarded to the Supplier in view of a serious infringement of the obligations under the ''Treaties' and the 'Public Contracts Directive' (as defined in the PCR 2015) that has been declared by the Court of Justice of the European Union in a procedure under Article 258 of the TFEU;
32.1.2 on the occurrence of a Supplier Default
and this Contract shall terminate on the date specified in the Termination Notice.
32.2 If the Supplier Default which has occurred is an Insolvency Event, the Authority may, at any time thereafter, in its sole discretion serve a Termination Notice terminating this Contract, whereupon this Contract shall terminate with immediate effect.
32.3 If the Supplier Default which has occurred is one of the events listed in limbs (b) to (j) of the definition of Supplier Default and the Authority wishes to terminate this Contract, the Authority must serve a Termination Notice on the Supplier specifying:
32.3.1 the type and nature of the Supplier Default that has occurred, giving reasonable details; 
32.3.2 the required timescale for remedying the Supplier Default (having regard to the nature of the Supplier Default and its impact on the Services); and
32.3.3 that this Contract will terminate on the date specified in the Termination Notice unless the Supplier remedies the Supplier Default within the timescale notified in accordance with clause 32.3.2, 
and if the Supplier fails to remedy the Supplier Default within the timeframe set out in accordance with clause 32.3.2 this Contract will terminate on the day one month from the date specified in the Termination Notice.
32.4 Where the Authority:

32.4.1 is terminating this Contract under clause 32.1.2 due to the occurrence of either limb (b) or (g) of the definition of Supplier Default, it may rely on a single material Supplier Default or on a number of Supplier Defaults or repeated Supplier Defaults (whether of the same or different obligations and regardless of whether such Supplier Defaults are cured) which taken together constitute a material Supplier Default; and/or
32.4.2 has the right to terminate this Contract under clauses 32.1.2 or 38.8 (Force Majeure) it may, prior to or instead of terminating the whole of this Contract, serve a Termination Notice requiring the partial termination of this Contract to the extent that it relates to any part of the Services which are materially affected by the relevant circumstances.
32.5 The parties shall agree the effect of any Changes necessitated by a partial termination of this Contract in accordance with the provisions of clause 37, including the effect the partial termination may have on any other Services and the Service Payments, provided that:

(a) the Supplier shall not be entitled to an increase in the Service Payments in respect of the Services that have not been terminated if the partial termination arises due to the occurrence of a Supplier Default;

(b) the Supplier shall not be entitled to reject the Change.

32.6 In the event of termination by the Authority under clauses 32.1.1 or 32.1.2 or  32.2 or 32.3 the Authority shall be entitled to claim the Supplier Default Termination Sum from the Supplier.  In the event of termination by the Authority under clause 31.1.1 no compensation shall be payable by either party to the other. 
33 Termination for Service Breakdown
33.1 Warning Notice
In the event of the occurrence of a Service Breakdown, the Authority may serve a notice (a Warning Notice) on the Supplier:
33.1.1 specifying that it is a Warning Notice;
33.1.2 giving reasonable details of the Service Breakdown; and
33.1.3 stating that if in the following month a Service Breakdown occurs this may result in the serving of a Final Warning Notice.
33.2 Final Notice
If, following service of a Warning Notice under clause 33.1 a further incidence of Service Breakdown occurs under the limb (a) definition in the following month after the date of service of the Warning Notice has occurred, then the Authority may serve a final warning notice (Final Warning Notice) on the Supplier:
33.2.1 specifying that it is a Final Warning Notice;
33.2.2 stating that if a further Service Breakdown occurs within six months of the Final Warning Notice this Contract may be terminated with immediate effect and without further notice.
33.3 If a further Service Breakdown occurs within six months of the Final Warning Notice, this Contract may be terminated with immediate effect and without further notice.
33.4 In the event of termination by the Authority under this clause 33 the Authority shall be entitled to claim the Supplier Default Termination Sum from the Supplier.
34 Consequences of Expiry or Termination: Accrued Rights
34.1 The expiry or termination of this Contract howsoever arising is without prejudice to the rights, duties and liabilities of either party accrued prior to termination.
34.2 All provisions that are expressed or impliedly intended to survive expiry or termination of this Contract including but not limited to clauses  1, 11, 18, 23, 24, 26, 27, 29, 34, 35, 39.1,  39.8, 40, 41, 43, 45.2.6, 50 and 52 and Schedule 9 (TUPE and Pensions) shall continue in force in accordance with their terms, notwithstanding the expiry or termination of this Contract. 
34.3 This Contract shall only terminate in accordance with the express provisions of this Contract. 
34.4 Subject to clause 34.1 neither party shall be entitled to compensation from the other as a result of the termination of this Contract in accordance with clause 38.8 (Termination in the event of a Force Majeure Event). 
35 Transition to a Replacement Supplier
35.1 During the final six (6) months prior to the Expiry Date or during the period of any notice of termination of this Contract or on the Termination Date where the grounds for termination is without notice, and in any case for a period of six (6) months thereafter, the Supplier shall (at no cost to the Authority) co-operate fully with the transfer of responsibility for the Services (or any of the Services) to the Authority and/or any Replacement Supplier, including:
35.1.1 liaising with the Authority and/or the Replacement Supplier, and providing reasonable assistance and advice concerning the Services and their transfer to the Authority, and/or to such Replacement Supplier;
35.1.2 procuring all relevant consents, approvals and/or terms and conditions (including agreements to assign, novate or extend arrangements) under or in any third party contracts or leases that are necessary to ensure the continued provision and/or receipt of the Services; 
35.1.3 providing to the Authority and/or to any Replacement Supplier all and any information concerning the Services which is required for the efficient transfer of responsibility for their performance; and

35.1.4 implementing the agreed Exit Plan developed in accordance with clause 35.3 below..
35.2 The Supplier shall not, at any time during the Contract Period or thereafter, take any action which is calculated or intended, directly or indirectly, to prejudice or frustrate or make more difficult or increase the cost of the transfer (pursuant to this Contract) of the Services to the Authority and/or a Replacement Supplier.
35.3 Initial Exit Plan
35.3.1 Notwithstanding the provisions of clause 35.1, the Supplier shall maintain, regularly update and copy to the Authority an Initial Exit Plan which provides for:
(a) the activities required to enable the Authority to re-tender the provision of the Services;
(b) the activities necessary to support any Replacement Supplier in carrying out any necessary due diligence;
(c) details of the transition services to be provided by the Supplier prior to the Expiry Date;
(d) support for the Authority and/or any Replacement Supplier during its preparation of any relevant plan for the transition of the Services to the Authority and/or any Replacement Supplier including prior to and during the transition period;
(e) the maintenance of a "business as usual" environment for the Authority during all such transition activities for such transition period; and
(f) all other necessary activities to support the preparation for, and execution of, a smooth and orderly transition and transfer to the Authority and/or any Replacement Supplier.
35.3.2 The first Initial Exit Plan shall be produced by the Supplier and supplied to the Authority within two (2) months of the Service Commencement Date. The Authority shall provide to the Supplier the Authority's comments on the plan within twenty (20) Business Days of the Authority's receipt of the plan. The Supplier shall incorporate the comments and suggestions of the Authority and shall issue a revised copy of the plan to the Authority within ten (10) Business Days of receipt of the Authority's comments.
35.3.3 The parties shall review, and the Supplier shall update, the Initial Exit Plan in the manner described in clause 35.3.2 every twelve (12) months during the Contract Period so as to ensure that it corresponds to developments and/or Changes in the Services.
35.3.4 The Authority may request a revision of the Initial Exit Plan six (6) months after the first publication of the Initial Exit Plan and in all other cases clause 35.3.3 shall apply.
Part 10 – Changes
36 Not used
37 Changes 
37.1 Any variation to his Contract shall only be binding when in writing and signed by the Authority and the Supplier.
Part 11 – General 
38 Force Majeure
38.1 No party shall be entitled to bring a claim for a breach of obligations under this Contract by the other party or incur any liability to the other party for any losses or damages incurred by that other party to the extent that a Force Majeure Event occurs and the relevant party is prevented from carrying out obligations by that Force Majeure Event.
38.2 On the occurrence of a Force Majeure Event, the affected party shall notify the other party as soon as practicable, including details of the Force Majeure Event, its effect on the obligations of the affected party and the actions proposed to mitigate its effect. If a party is aware, or ought reasonably to be aware, that a Force Majeure Event is likely to occur, it shall notify the other party of this as soon as practicable and use all reasonable endeavours to mitigate the likelihood of the Force Majeure Event occurring.
38.3 As soon as practicable following such notification, the parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of this Contract.
38.4 The affected party will use all reasonable endeavours to mitigate the effect of the Force Majeure event on its performance of its obligations.
38.5 A party cannot claim relief if the Force Majeure Event is attributable to that party’s wilful act, neglect or failure to take reasonable precautions against the relevant Force Majeure Event.
38.6 The Supplier cannot claim relief if the Force Majeure Event is one where a reasonable service provider should have foreseen and provided for the cause in question.
38.7 The affected party shall notify the other party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected party to be unable to comply with its obligations under this Contract and, following such notification, this Contract shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event. 
38.8 If the Force Majeure Event, prevents, hinders or delays the affected party in performing its obligations for a continuous period of more than one hundred and twenty (120) Business Days, the party not affected by the Force Majeure event may terminate this Contract by giving 20 Business Days written notice to the affected party.
39 Title and Intellectual Property
39.1 In respect of any goods that are transferred to the Authority in relation to the provision of Services, including any tangible Deliverables, the Supplier warrants that it has full clear and unencumbered title to all such items and that at the date of delivery of such items to the Authority it will have full and unrestricted rights to transfer such items to the Authority.

39.2 The Supplier shall not, in connection with performing any obligations under the Contract, use, manufacture, supply or deliver any material, software or thing which would be an infringement of any Intellectual Property Rights.

39.3 Subject to clause 39.4, all Intellectual Property Rights in materials (including Deliverables) created or developed in the course of performing or exclusively for the purpose of performing the Contract (the Contract-Specific IPRs) shall be considered "commissioned work" for the Authority and shall be owned solely by the Authority.  To the extent that exclusive title and/or ownership rights may not automatically vest in the Authority the Supplier hereby irrevocably assigns to the Authority, with full title guarantee, title to and all present and future rights and interest in such Contract-Specific IPRs, or shall procure that the first owner of such rights assigns them to the Authority on the same basis.

39.4 The parties acknowledge that:

39.4.1 there may be circumstances where:

(a) the parties agree that the Supplier or a third party shall own some or all of the Intellectual Property Rights in the Contract-Specific IPRs; and/or

(b) the materials (including Deliverables) created or developed in the course of performing or exclusively for the purpose of performing the Contract incorporate the Supplier's or a third party's pre-existing Intellectual Property Rights and the parties agree that the Supplier or third party shall retain such rights,

and in such circumstances the Supplier shall grant or procure the grant of a perpetual, irrevocable, worldwide, royalty-free, and non-exclusive licence for the Authority to use and sub-licence such rights: in relation to paragraph (a), for any purpose; or, in relation to paragraph (b), for any purposes other than the commercial exploitation of such rights;

39.4.2 where commercial 'off the shelf' Deliverables are supplied the Supplier may supply such materials on the basis of its or a third party's relevant standard licence terms or such other terms as the parties may agree,

provided such agreement is expressly provided for in Schedule 3 (Additional Terms).

39.5 All Intellectual Property Rights in any other materials provided by either party for the purposes of performing the Contract (excluding Intellectual Property Rights assigned or licensed under clauses 39.3 and 39.4) shall remain the property of the relevant party (or third party) but that party hereby grants the other party (or shall procure the grant of) a royalty-free, non-exclusive and non-transferable licence to use such materials as required until termination or expiry of the Contract for the sole purpose of enabling the other party to perform its obligations under the Contract.  Such license includes the right to grant sub-licences to any permitted staff, agent, sub-contractor or adviser provided such person is subject to suitable confidentiality undertakings in accordance with clause 41 (Confidentiality).

39.6 The Supplier shall, promptly at the Authority's request, do (or procure to be done) all such further acts and things and the execution of all such other documents as the Authority may from time to time require for the purpose of securing for the Authority the full benefit of the Contract, including all right, title and interest in and to the Intellectual Property Rights assigned or licensed to the Authority in accordance with clauses 39.3 and 39.4.

39.7 The Supplier waives or shall obtain waivers of all moral rights in the Contract-Specific IPRs which any individual is now or may be at any future time entitled to under Chapter IV of Part I of the Copyright Designs and Patents Act 1988 or any similar provisions of law in any jurisdiction.

39.8 The Supplier shall indemnify the Authority against all claims, demands, actions, costs, expenses (including legal costs and disbursements on a solicitor and client basis) , losses and damages arising from or incurred by reason of any infringement or alleged infringement (including the defence of such alleged infringement) of any Intellectual Property Right in the course of performing this Contract or due to the Authority's use of such Intellectual Property Right in accordance with the provisions of this Contract.

40 Data Protection
40.1 Both parties shall comply with all applicable requirements of the Data Protection Legislation.  This clause 40 is in addition to, and does not remove or replace, a party's obligations under the Data Protection Legislation.
40.2 The parties shall comply with their respective obligations set out in Schedule 11
 (Data Protection).

40.3 Each party shall ensure that it does nothing knowingly or negligently which places the other party in breach of Data Protection Legislation. 

40.4 The provisions of this clause and Schedule 11
(Data Protection) shall apply during the term of this Contract and indefinitely after its expiry. 
41 Confidentiality
41.1 Duty of Confidentiality
41.1.1 Subject to clause 41.1.2, the parties shall, and shall ensure that their employees, agents and sub-contractors shall, keep confidential all information and documents received by them and/or accessed or viewed by them (including accidentally) in connection with and all matters relating to the Services and this Contract.
41.1.2 Clause 41.1.1 shall not apply to:
(a) any disclosure of information that is reasonably required by any person engaged in the performance of their obligations under this Contract for the performance of their obligations;
(b) any matter which a party can demonstrate is already generally available and in the public domain otherwise than as a result of a breach of this clause 41;
(c) any disclosure which is required by Legislation or by an order of a court of competent jurisdiction, by any parliamentary obligation or the rules of any stock exchange or governmental or regulatory board having the force of law;
(d) any disclosure of information which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;
(e) any disclosure by the Authority of information as may be reasonably required for the purpose of conducting a due diligence exercise concerning any proposed Replacement Supplier or its advisers should the Authority decide to re-tender this Contract;
(f) any registration or recording of the Necessary Consents and any property registration required;
(g) any disclosure of information by the Authority to any other department, office or agency of the government or their respective advisors for the purpose of the examination and certification of the Authority's accounts or any examination or investigation;
(h) compliance with the Freedom of Information Act 2000 and/or the Environmental Information Regulations 2004; or

(i) any disclosure pursuant to clause 51 (Transparency Requirements).
41.1.3 The Supplier shall not make use of this Contract or any information issued or provided by or on behalf of the Authority in connection with this Contract otherwise than for the purposes of this Contract, except with the written consent of the Authority.
41.2 Freedom of Information
41.2.1 The Supplier acknowledges that the Authority is subject to the requirements of the Freedom of Information Act 2000 (FOIA) and the Environmental Information Regulations 2004 and shall assist and co-operate with the Authority (at the Supplier's expense) to enable the Authority to comply with these information disclosure requirements.
41.2.2 Where the Authority receives a request for information under the Freedom of Information Act 2000 or the Environmental Information Regulations 2004 in relation to information that the Supplier is holding on its behalf, the Authority shall transfer to the Supplier such request for information that it receives as soon as practicable at no cost to the Authority.
41.2.3 The Supplier shall;
(a) provide the Authority with confirmation as to whether it holds the information subject to the request within 2 (two) Business Days of the request and if then requested by the Authority provide a copy of all such information in the form that the Authority requires within 5 (five) Business Days of the request (or such other period as the Authority may specify) of the Authority request; and

(b) provide all necessary assistance as reasonably requested by the Authority in connection with any such information to enable the Authority to respond to the request for information within the time for compliance set out in the Freedom of Information Act 2000 and the Environmental Information Regulations 2004.

41.2.4 The Authority shall be responsible for determining at its absolute discretion:

(a) whether information is exempt from disclosure under the Freedom of Information Act 2000 and the Environmental Information Regulations 2004; and

(b) whether the existence of information is to be confirmed or denied, and whether information is to be disclosed in response to a request for information,

and in no event shall the Supplier respond directly to a request for information unless expressly authorised in writing to do so by the Authority.

41.2.5 Without prejudice to the rest of this clause 41.2, the Authority will consult with the Supplier to ascertain whether the Supplier believes that information provided by or relating to the Supplier is exempt from disclosure under the Freedom of Information Act 2000 and/or the Environmental Information Regulations 2004. The decision of the Authority as to whether or not an exemption does, in fact, apply, is deemed to be final.

41.2.6 The Supplier shall ensure that all information produced in the course of or relating to this Agreement is retained for disclosure and shall permit the Authority to inspect such records as requested from time to time.

41.2.7 The Supplier acknowledges that the Authority may, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public authorities’ functions under Part 1 of the Freedom of Information Act 2000 (issued under section 45 of the Freedom of Information Act 2000, November 2004), be obliged under the Freedom of Information Act 2000 or the Environmental Information Regulations 2004 to disclose information:

(a) without consulting with the Supplier; or

(b) following consultation with the Supplier and having taken its views into account

provided always that where clause 41.2.7(b) applies the Authority shall, in accordance with any recommendations of the Secretary of State for Constitutional Affairs’ Code, take reasonable steps, where appropriate, to give the Supplier advanced notice, or failing that, to draw the disclosure to the Supplier’s attention as soon as possible after any such disclosure.       
42 Step-In by the Authority
42.1 Notwithstanding any other term or condition of this Contract, and without prejudice to any other right or remedy of the Authority, if a Step-In Event occurs then the Authority may give notice requiring the Supplier to take such reasonable steps as the Authority considers necessary or expedient in the circumstances to mitigate or preclude the Step-In Event from occurring forthwith or to deal with the consequences of the Step-In Event where it has occurred (including the provision of additional or alternative services, and/or any temporary changes to the Services and actions reasonably necessary to secure that the Services can be maintained or provided). 
42.2 If clause 42.1 applies and the Authority wishes to take action (either itself or through a third party), the Authority shall notify the Supplier in writing of the following:
42.2.1 the action it wishes to take (or be taken by a third party);
42.2.2 the reason for such action; and
42.2.3 the date it wishes such action to be commenced and time period which is likely to apply.
42.3 If the Supplier fails to take such reasonable steps pursuant to clause 42.2 within such reasonable time as the Authority thinks fit, or if the Authority reasonably considers that the Supplier is unable or will not do so, then the Authority may exercise its Step-In Rights.
42.4 The Authority shall give prompt notice to the Supplier of:
42.4.1 its decision to exercise its Step-In Rights and such notice shall specify which of the Services are to be subject to the Step-In Rights;
42.4.2  its decision to cease exercising its Step-In Rights; 
42.4.3 any change to the period notified under clause 42.2.3
42.5 The Supplier shall be relieved from its obligations to provide such part of the Services that have been specified in clause 42.4 as subject to the Step-In Rights until the expiry of the relevant Step-in Period or such other date as may be notified by the Authority pursuant to clause 42.4. In the event of a Step-In Event caused by a breach of Contract or negligence of the Supplier, the Supplier shall (at the Authority's option):
42.5.1 reimburse the Authority for all costs reasonably incurred by the Authority as a result of the Authority exercising its Step-In Rights (including the relevant administrative expenses of the Authority, together with an appropriate sum in respect of general staff costs and overheads); and/or
42.5.2 reduce the Service Payment by the amount of such costs as incurred by the Authority.
42.6 In the event of a Step-In Event that was not caused by the breach of Supplier or negligence of the Supplier, the reasonable costs incurred by the Supplier in connection with the exercise by the Authority of the Step-In Rights shall be borne by the Authority and paid in accordance with clause 22 (provided that the Supplier has provided adequate supporting documentation to support the amount claimed).
42.7 The Supplier shall assist and co-operate with the Authority in circumstances where the Authority exercises its Step-In Rights, including but not limited to:
42.7.1 providing such access to, and granting rights for the Authority to use and occupy, the Assets and premises used by the Supplier or any Sub-Contractor in connection with the provision of the Services, in each case as may reasonably be required by the Authority to exercise its Step-In Rights;
42.7.2 complying with the reasonable instructions of the Authority in respect of the management of the Supplier Personnel and where reasonably required by the Authority allowing for the Supplier Personnel to be directed by the Authority;
42.7.3 providing access to the Supplier's computer systems together with any relevant data in such a format as may be requested by the Authority (acting reasonably); and
42.7.4 carrying out any steps reasonably requested by the Authority.
42.8 On the occurrence of a Step-In Event nothing in this clause 42 shall affect any entitlement of the Authority to make Deductions in accordance with the provisions of Schedule 5 (Payment and Performance) during the period for which the Authority has exercised its Step-In Rights.
42.9 On the occurrence of a Step-In Event, for the avoidance of doubt, the Supplier shall continue to be liable for Deductions in accordance with Schedule 5 (Payment and Performance) in respect of any of the Services which are unconnected with and are unaffected by the exercise of Step-In Rights by the Authority, and any Deductions accruing prior to any Step-In Period, or any period of poor performance which would but for the Step‑In Event in question count towards a Service Breakdown, shall continue to accrue or count (as the case may be) after such Step-In Period and as if such Step-In Period had not occurred.
42.10 Upon the Supplier demonstrating to the Authority's reasonable satisfaction that the Supplier can resume performance of its obligations and/or that the Step-In Event no longer applies, the parties shall:
42.10.1 promptly agree a plan for the cessation of the Authority's exercise of the Step-In Rights so as to permit resumption of that performance by the Supplier as soon as reasonably practicable; and
42.10.2 perform their respective obligations under such plan in a timely manner so as to effect such resumption in the timescales contemplated by such a plan.
42.11 Any dispute arising under this clause 42 may be referred by either party to determination under clause 29.
43 Publicity
43.1 The Supplier shall not by itself, its employees or agents and shall procure that its Sub‑Contractors shall not make any press announcement or publicise this Contract or the provision of the Services to the Authority in any way except:

43.1.1 with the prior written consent of the Authority (not to be reasonably withheld or delayed); or

43.1.2 as otherwise expressly required by this Contract.

43.2 Nothing in this clause shall prevent the Supplier from making an announcement which is required by law or any governmental or regulatory authority, or by any court or other authority of competent jurisdiction, always  provided that the Supplier  shall promptly notify the Authority and shall make all reasonable attempts to agree the contents of the announcement before making it.
44 Advertisements
Unless otherwise stated in the Specification, the Supplier shall not exhibit or attach to any part of any Authority premises any notice or advertisement without the prior written permission of the Authority, save where otherwise required to comply with Legislation.
45 Assignment, Novation and Sub–Contracting
45.1 Assignment and Novation
45.1.1 The rights and obligations of the Authority under this Contract shall not be assigned, novated or otherwise transferred (whether by virtue of any Legislation or any scheme pursuant to any Legislation or otherwise) to any person other than to one or more local authorities or to a Teckal Company or other public bodies having the legal capacity, power and authority to become a party to and to perform the obligations of the Authority under this Contract. For the avoidance of doubt, the Supplier shall not be obliged to grant security to the Authority over its Assets.
45.1.2 The Supplier shall not unreasonably refuse or delay consent or otherwise object in the event of the novation or other transfer of this Contract as described in clause 45.1.1.
45.1.3 The Supplier shall not novate, assign, underlet, charge, sell, bargain or otherwise deal in any way with the benefit of this Contract in whole or in part except with the prior written consent of the Authority. 
45.2 Sub-Contracting
45.2.1 The Supplier shall not engage any new or any replacement Key-Subcontractor(s) in connection with the Services without the Authority’s consent.
45.2.2 Subject to clause 45.2.1, nothing in this Contract shall prohibit the Supplier from providing or procuring the provision of the Services from a Sub-Contractor of sound financial standing and good repute and whose identity has been notified to the Authority by the Supplier and approved by the Authority (such approval not to be unreasonably withheld or delayed) prior to the appointment of such Sub-Contractor, provided that the Supplier shall remain primarily and directly liable for all of the Supplier's obligations under this Contract.
45.2.3 For the purposes of clauses 45.2.1 and 45.2.2, it shall not be unreasonable for the Authority to withhold its approval of a Sub-Contractor who in the reasonable opinion of the Authority:
(a) would or is likely to cause damage to the reputation of the Authority; or
(b) is not a fit and proper person to be engaged or employed in or in connection with the provisions or performance of any part of the Services; or
(c) may present an actual or potential risk to the health, safety or welfare of any Authority Related Party or member of the public; or
(d) whose activities could pose a threat to national security.
45.2.4 Where the provision of any part of the Services by a Sub-Contractor involves a Relevant Transfer, the Supplier shall comply with the relevant provisions of Schedule 9 (TUPE and Pensions) and shall provide the Authority with such information as may reasonably be requested by the Authority as to how the Supplier and any Sub-Contractor shall comply with TUPE.  In granting its approval under clause 45.2.1 to any proposed Sub-Contractor the Authority shall have regard to whether any proposed Sub-Contractor shall comply with TUPE.
45.2.5 For avoidance of doubt, the Supplier shall procure that any new contracts entered into by the Supplier with any new or replacement Sub-Contractor(s) as may be permitted in accordance with this Contract shall include terms which reflect any obligations applicable to sub-contractors generally and, where relevant to Key-Subcontractors in particular, as set out in this Contract.
45.2.6 The Supplier shall indemnify and keep the Authority indemnified in full against all Direct Losses, incurred or by the Authority or any Replacement Supplier as a result of or in connection with any failure on the part of the Supplier to comply with this clause 45.
46 Change of Control
46.1 The Supplier will not without the prior written consent of the Authority (not to be unreasonably withheld or delayed) (and whether by a single transaction or by a series of transactions whether related or not) sell, transfer, lend or otherwise dispose of the whole or a material part of its business or assets where this would materially and adversely affect the ability of the Supplier to perform its obligations under this Contract. 
46.2 The Supplier shall give notice in writing to the Authority of a change of ownership of the Supplier. 
47 No Agency
47.1 Nothing in this Contract shall be construed as creating a partnership or as a contract of employment between the Authority and the Supplier.
47.2 Save as expressly provided otherwise in this Contract, the Supplier shall not be, or be deemed to be, an agent of the Authority and the Supplier shall not hold itself out as having the authority or power to bind the Authority in any way.
48 Entire Agreement
This Contract including its Schedules constitute the entire agreement between the parties in connection with its subject matter and supersedes and extinguishes all prior drafts, representations, communications, negotiations and understandings between them, whether written or oral, concerning the subject matter of this Contract. 
49 Representatives
49.1 Each party shall have a representative for the duration of this Contract who shall have full authority to act on behalf of their respective party on the matters set out in, or in connection with, this Contract.

49.2 The initial Supplier's Representative shall be the person named as such in Schedule 3 (Additional Terms).  For the avoidance of doubt, the Supplier's Representative is a Key Individual and the provisions of clause 19.8 shall apply.

49.3 The Supplier shall not replace its representative without the prior written approval of the Authority, such approval not to be unreasonably withheld or delayed.

49.4 The initial Authority's Representative shall be the person named as such in Schedule 3 (Additional Terms).   The Authority may, by written notice to the Supplier, revoke or amend the authority of the Authority's Representative or appoint a new Authority's Representative.

49.5 The Authority shall be entitled to replace its representative upon reasonable written notice to the Supplier.

49.6 Any change in the identity of the Authority's Representative and/or the Supplier's Representative shall be recorded in a Minor Change Control Note in the form set out in Schedule 12.
50 Open Book
50.1 The Supplier shall:
50.1.1 prepare, retain, maintain and/or provide to any other party any and all Information to be prepared, retained, maintained and/or provided by the Supplier or any Sub-Contractor to any other party in connection with and in accordance with this Contract on an Open Book Basis; and
50.1.2 ensure that where such Information is requested in accordance with this Contract by or on behalf of the Authority (or any agent of the same), such Information is not unreasonably withheld and is provided promptly.
50.2 The Supplier shall indemnify and keep indemnified in full the Authority against all losses, claims, damages, liabilities, costs and expenses (including reasonable legal costs) incurred by it in respect of any breach of this clause 50 by the Supplier.
51 Transparency Requirements
51.1 The Supplier hereby confirms that it:

51.1.1 understands that the Authority routinely publishes local spending data in relation to invoices, grant payments, expenses payments and other transactions over £500, including details of contracts and tenders over £500, in accordance with the Government’s transparency programme and guidance, the ‘Local Government Transparency Code’ and  the Local Government (Transparency Requirements) (England) Regulations 2015 and is required to publish information on ‘Contracts Finder’ in accordance with Part 4 of the Public Contracts Regulations 2015 (together the Transparency Requirements); and

51.1.2 agrees that the Authority may therefore publish details (in accordance with the Transparency Requirements) of the Contract with the Supplier and will comply with any reasonable request from the Authority in order to assist the Authority in complying with its transparency obligations under this clause 51.
52 Notices
52.1 Any requirement to notify or give notice under or in relation to this Contract:

52.1.1 shall be in writing and shall be given by letter, wherever possible using the relevant party’s letter headed paper;

52.1.2 shall be signed by or on behalf of the party giving it;

52.1.3 shall be sent to the party for the attention of the contact(s) and at the postal address, and/or email address/addresses referred to in clause 52.2;

52.1.4 subject to clause 52.2, shall be sent by a method listed in clause 52.5; and

52.1.5 unless proved otherwise is deemed received as set out in clause 52.5 if prepared and sent in accordance with this clause.

52.2 Each party’s address and contact details shall be those stipulated in the table below unless otherwise notified under clause 52.3.  In the absence of such stipulation or notification, to the party’s registered address (if a company) or the address of its principal place of business and the option of notice by email shall be excluded.

	Supplier

	Authority

	[Insert name/title]


	Whole Life Commissioning Team

	[Insert address]


	Wiltshire Council, County Hall, Bythesea Road, Trowbridge. BA14 8JN

	[Insert e-mail address
	wlcommissioning@wiltshire.gov.uk


52.3 A party may change its contact details under Clause 52.2 by giving notice, and such change shall take effect at 9.00 am on the later of:

52.3.1 the date, if any, specified in the notice as the effective date for the change; or

52.3.2 the date 5 Working Days after deemed receipt of the notice.

52.4 Subject to clause 52.6, the following table sets out the method by which notices may be served under the Contract and the respective deemed time and proof of service provided that all other requirements in this clause have been satisfied:

	Delivery method
	Deemed delivery time*
	Proof of Services

	Delivery by hand.
	On delivery, provided delivery is between 9.00am and 5.00pm on a Working Day.  Otherwise, delivery will occur at 9.00am on the next Working Day
	Properly addressed and delivered as evidenced by signature of a delivery recipient.

	Pre-paid:

first class recorded delivery post or other next Working Day delivery service providing proof of delivery;

airmail providing proof of delivery,

each recorded delivery for the purposes of Clause 52.6 below.
	At the time recorded by the delivery service, provided that delivery is between 9.00am and 5.00pm on a Working Day. Otherwise, delivery will occur at 9.00am on the same Working Day (if delivery before 9.00am) or on the next Working Day (if after 5.00pm).
	Properly addressed prepaid and delivered as evidenced by signature of a delivery receipt.

	Email.
	9.00am on the first Working Day after sending.
	Dispatched as a pdf attachment to an e-mail to the correct e-mail address / addresses without any error message

	* All references to time are to local time in the place of deemed receipt


52.5 The following notices may only be served as an attachment to an email if the original notice is then sent to the recipient by hand or recorded delivery in the manner set out in the table in clause 52.4:

52.5.1 any Termination Notices served in relation to the Contract;

52.5.2 any notice served pursuant to clause 38 (Force Majeure); and

52.5.3 any notices served pursuant to clause 29 (Disputes).

52.6 Failure to send any original notice by personal delivery or recorded delivery in accordance with clauses 52.4 and 52.5, shall invalidate the service of the related e-mail transmission. The deemed time of delivery of such notice shall be the deemed time of delivery of the original notice sent by personal delivery or recorded delivery (as set out in the table in clause 52.4) or, if earlier, the time of response or acknowledgement by the other party to the email attaching the notice.

52.7 This clause 52 does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution other than as provided for under the Contract.
53 Severability
If any term, condition or provision of this Contract shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Contract. Both parties will attempt to substitute the affected provision with a valid or enforceable provision, which achieves to the greatest extent possible the economic, legal and commercial objectives of the invalid or unenforceable provision.
54 No Waiver
No term or provision of this Contract shall be considered as waived by any party to this Contract unless a waiver is given in writing by that party.
55 Rights and Remedies
Where this Contract provides specifically for any right of a party on breach of the other party's obligations under this Contract, the entitlement to exercise (and conferring of) that right will be to the exclusion of all other rights (other than available equitable remedies including injunction or their equivalent in any other jurisdiction) of the first mentioned party howsoever arising at common law, under statute or in equity in respect of the circumstances constituting such breach.
56 Third Party Rights
No term of this Contract is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not a party to this Contract.
57 Governing Law and Jurisdiction
This Contract shall be governed by and construed in all respects in accordance with the laws of England and Wales Subject to clause 29, the courts of England and Wales shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Contract.
58 Statutory capacity

Save as otherwise expressly provided, the obligations of the Authority under this Contract are obligations of the Authority in its capacity as a contracting counter-party and nothing in this Contract shall operate as an obligation upon, or in any other way fetter or constrain, the Authority in any other capacity, nor shall the exercise by the Authority of its duties and powers in any other capacity lead to any liability under this Contract (howsoever arising) on the part of the Authority to the Supplier. 
59 Counterparts
This Contract may be executed in any number of counterparts, all of which when taken together shall constitute one and the same instrument.
In witness whereof this Contract is executed as a deed and delivered on the date stated at the beginning of this Contract.
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Definitions

In this Contract, unless the context otherwise requires, the following terms shall have the meanings given to them below:

Assets means the assets provided by the Supplier under this Contract;
Audit Body means a national body or office, as defined under the local audit framework or any successor framework or legislation, responsible for contract auditing;

Authority means Wiltshire Council;

Authority Default means: 

(a) a failure by the Authority to make payment of any undisputed amount of money exceeding £value of 3 month's payments (Indexed) that is due and payable by the Authority under this Contract within 20 Business Days of service of a formal written demand by the Supplier, where that amount fell due and payable at least one month prior to the date of service of the written demand;
(b) a breach by the Authority of its obligations under this Contract which substantially frustrates or renders it impossible for the Supplier to perform its obligations under this Contract for a continuous period of 2 months; and/or
(c) a breach by the Authority of Clause 45.1.1(Assignment and Novation);
Authority Default Termination Sum means:

(d) all outstanding properly incurred undisputed sums payable under this Contract, which shall be payable by the Authority in accordance with the provisions of clause 22 (Invoices); and

(e) the Breakage Costs;

Authority Related Party means any of the following:

(a)
an officer, servant, employee or agent of the Authority acting in that capacity;
(b)
any Supplier or Sub-Contractor of the Authority (excluding for the avoidance of doubt the Supplier and any sub-contractors of the Supplier) of any tier and their directors, officers, servants, employees or agents acting in that capacity;
Authority's Representative shall mean the named representative of the Authority responsible for managing the Contract as set out in Schedule 3 (Additional Terms) or as varied from time to time in accordance with the provisions of clause 49; 

Bank and Public Holidays means the following days: 1st January, Good Friday, Easter Monday, May Day Bank Holiday, Spring Bank Holiday Monday, August Bank Holiday Monday, Christmas Day, Boxing Day (a total of eight (8) days) and any substitution thereof and any increase or decrease as determined by central Government;

Beneficiary has the meaning given to it in clause 26.2;

Best Value Duty means the duty imposed on the Authority by section 3 of the Local Government Act 1999 in relation to, amongst other things, any one or more of the Services;

Breakage Costs means: 

(a)
the net book value of the Assets (or any Capital Expenditure properly incurred by the Supplier pursuant to this Contract in relation to the Assets) that transfer to the Authority upon termination; and  
(b)
any other Direct Losses that have been or will be reasonably and properly incurred by the Supplier as a direct result of the termination of this Contract;
Business Continuity Plan means the plan produced by the Supplier to deal with business continuity and disaster recovery, and addressing or including all of the matters specified in clause 6.7.1 and the Specification;
Business Day means a day other than a Saturday or Sunday which is not a Service Holiday;

Capital Expenditure means any expenditure which falls to be treated as capital expenditure in accordance with generally accepted accounting principles in the United Kingdom from time to time;

CEDR means the Centre for Effective Dispute Resolution;

Certificate of Professional Competence means a certificate which demonstrates that an employee is technically competent with the appropriate knowledge and skills to do their job;

Changes means any alteration to this Contract including to any of the Services;

Commencement Date means the date of this contract;

Companies House means the executive agency of the Department for Business, Innovation and Skills through which limited companies in England, Wales, Northern Ireland and Scotland are registered as required by law;

Complaint means a negative report of the Supplier’s actions or provision of Services from any source;

Consumer Price Index / CPI means the consumer price index as published from time to time by the Office for National Statistics (or any official publication as maybe substituted therefore) or failing such publication or in the event of a fundamental change to the index, such other index as the parties may agree, or such adjustments to the index as the parties may agree (in each case with the intention of putting the parties in no better or worse position than they would have been had the index not ceased to be published or the relevant fundamental change not been made) or, in the event that no such agreement is reached, as may be determined in accordance with the Dispute Resolution Procedure;

Contract means this contract including its schedules;

Contract Period means the period from and including the Commencement Date to the Expiry Date, or if earlier, the Termination Date;

Contract Year means the period of 12 months commencing from the 1st April in each year of the Contract provided that:

(a)
the first Contract Year shall be the period commencing on the Mobilisation Date and ending on the following 31 March; and 

(b)
the final Contract Year shall be the period commencing on 1 April immediately preceding the Expiry Date or (as applicable) the Termination Date and ending on that date;
Convictions means other than in relation to any minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding overs (excluding any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement or amendment to that Order); 

Confirmation of Services Agreement (CoSA) means an order for Services issued by the Authority to the Supplier pursuant to this Contract in respect of each Customer;

Customer means an individual whose eligibility has been confirmed by a community
care assessment made under the Care Act and to whom the Supplier is
providing the Services. Any reference to the Customer shall. where appropriate,
include the Customer’s legal authorised representative. Any references to "individual”
or “person” in the Specification to this Contract shall be construed as a Customer;
Data Protection Legislation means the UK GDPR, the Data Protection Act 2018 and any other relevant national Laws implementing, supplementing or relating to the derogation from the UK GDPR, and any formal guidance or Codes of Conduct issued by the Information Commissioner (or other competent authority) in each case as amended, superseded or replaced from time to time;
DPA 2018 means the Data Protection Act 2018;
Deliverables means the documents, products and materials (in any form or media) that the Supplier is required to create, develop and/or deliver under this Contract, including without limitation draft and final drawings, maps, plans, designs, art, audio and/or visual recordings, software, data, specifications and reports;

Direct Losses means all damage, losses, indebtedness, claims, actions, cash, expenses (including the cost of legal or professional services, legal costs being an agent/client, client paying basis), proceedings, demands and charges whether arising under statute, contract or at common law but to avoid doubt, excluding Indirect Losses;

Disclosed Data means the information disclosed by the Authority to the Supplier and its advisers during the procurement process for this Contract;

Disclosure and Barring Service means the service established pursuant to the Protection of Freedoms Act 2012;
Dispute Resolution Procedure means the procedure for the resolution of disputes set out in clause 29;
DOTAS means the Disclosure of Tax Avoidance Schemes rules which require a promoter of tax schemes to tell HMRC of any specified notifiable arrangements or proposals and to provide prescribed information on those arrangements or proposals within set time limits as contained in Part 7 Finance Act 2004 and in secondary legislation made under vires contained in Part 7 Finance Act 2004 and as extended to national insurance contributions by the National Insurance Contributions (Application of Part 7 Finance Act 2004) Regulations 2012, SI 2012/1868) made under section 132A Social Security Administration Act 1992;
Emergency means an event causing or, in the reasonable opinion of the Authority, threatening to cause death or serious injury to any individual, or serious disruption to the lives of a number of people or extensive damage to property, or contamination of the environment in each case on a scale beyond the capacity of the emergency services, or preventing the Services operating under normal circumstances and requiring the mobilisation and organisation of the emergency services (and whether or not an Emergency has arisen shall be determined in the case of any dispute by the Authority acting reasonably);

Emergency Management Plan means a plan prepared and maintained by the Supplier in accordance with the Specification;

Emergency Period has the meaning given to it in clause 6.3;
Equalities Legislation means the Equality Act 2010;

Equalities and Human Rights Commission’s Codes of Practice on Employment and Service Provision means guidance in the form of codes of practice published by the Equalities and Human Rights Commission pursuant to the Equality Act 2010; 

Expiry Date means the Original Expiry Date or the last day of any Extension Period pursuant to clause 2.2;
Extension Period has the meaning given to it in clause 2.2;
Final Warning Notice has the meaning given to it in clause 33.2;

Force Majeure Event means the occurrence after the date of this Contract of:

(a)
war, civil war, armed conflict or terrorism; or
(b)
nuclear, chemical or biological contamination; or
(c)
pressure waves caused by devices travelling at supersonic speeds; or
(d)
fire, explosion, lightning, storm, tempest, flood, bursting or overflowing of water tanks, apparatus or pipes, ionising radiation, earthquakes, riot and civil commotion; or
(e)
failure by any statutory undertaker, utility company, local authority or other like body (but excluding for the avoidance of doubt the Authority in its capacity as a party to this Contract) to carry out works or provide services; or
(f)
any failure or shortage of power, fuel or transport; or
(g)
any blockade or embargo; or
(h)
any labour or trade dispute, strikes, industrial action or lockouts (other than in each case confined to action against the Supplier or companies in the same group as the Supplier),
which directly causes either party to be unable to comply with all or a material part of its obligations under this Contract unless any of the events listed in paragraphs (a) to (i) inclusive above arise as a result of any wilful default or wilful act of the Supplier or any of its sub-contractors; 

General Anti-Abuse Rule means:

(f) the legislation in Part 5 Finance Act 2013; and 
(g) any future legislation introduced into Parliament to counteract tax advantages arising from abusive arrangements to avoid national insurance contributions;

Good Industry Practice means that degree of skill, care, prudence and foresight and operating practice which would reasonably and ordinarily be expected from time to time of a skilled and experienced Supplier engaged in the same type of undertaking as that of the Supplier under the same or similar circumstances;

[Guarantee Criteria has the meaning given to it at clause 3.2.3;]
[Guarantor means [insert parent company name];] 

Halifax Abuse Principle means the principle explained in the CJEU Case C-255/02 Halifax and others;

Indemnifier has the meaning given to it in clause 26.2;
Indexed means the relevant amount preceding the use of the term shall be indexed in accordance with CPI;

Indirect Losses means loss of profits, loss of use, loss of production, loss of business, loss of business opportunity, or any claim for consequential loss or for indirect loss of any nature;

Industry Experts means advisors appointed by or providing assistance to the Authority for the purpose of reviewing the efficiency or effectiveness of the Services;

Information means without limitation any information, policies, data (in whatever format), records, certificates, documents, accounts, or audits (as may be prepared or provided in connection with and/or pursuant to this Contract) and including the Relevant Information; 
Initial Exit Plan means the initial exit plan developed, updated and maintained by the Supplier in accordance with clause 35.3;

Insolvency Event means in relation to the Supplier[ and/or the Guarantor]:
(h) that person suspends, or threatens to suspend, payment of its debts, or is unable to pay its debts as they fall due or admits inability to pay its debts or:

i (being a company or a LLP) is deemed unable to pay its debts within the meaning of section 123 Insolvency Act 1986, or

ii (being a partnership) is deemed unable to pay its debts within the meaning of section 222 Insolvency Act 1986;

(i) that person commences negotiations with one or more of its creditors (using a voluntary arrangement, scheme of arrangement or otherwise) with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with one or more of its creditors or takes any step to obtain a moratorium pursuant to section 1A and Schedule A1 Insolvency Act 1986 other than (in the case of a company, a LLP or a partnership) for the sole purpose of a scheme for a solvent amalgamation of that person with one or more other companies or the solvent reconstruction of that person;

(j) another person becomes entitled to appoint a receiver over the assets of that person or a receiver is appointed over the assets of that person;

(k) a creditor or encumbrancer of that person attaches or takes possession of, or a distress, execution or other such process is levied or enforced on or sued against, the whole or any part of that person's assets and such attachment or process is not discharged within 14 (fourteen) days;

(l) that person suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business;

(m) where that person is a company, a LLP or a partnership:

i a petition is presented (which is not dismissed within 14 (fourteen) days of its service), a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of that person other than for the sole purpose of a scheme for a solvent amalgamation of that person with one or more other companies or the solvent reconstruction of that person;

ii an application is made to court, or an order is made, for the appointment of an administrator, or if a notice of intention to appoint an administrator is filed at Court or given or if an administrator is appointed, over that person;

iii (being a company or a LLP) the holder of a qualifying floating charge over the assets of that person has become entitled to appoint or has appointed an administrative receiver; or

iv (being a partnership) the holder of an agricultural floating charge over the assets of that person has become entitled to appoint or has appointed an agricultural receiver; or

(n) any event occurs, or proceeding is taken, with respect to that person in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned above;

Insurances has the meaning given to it in clause 28.1.1;
Intellectual Property Rights means all patents, rights to inventions, utility models, copyright and related rights, trademarks, service marks, trade, business and domain names, rights in trade dress or get-up, rights in goodwill or to sue for passing off, unfair competition rights, rights in designs, rights in computer software, database right, topography rights, rights in confidential information (including know-how and trade secrets) and any other intellectual property rights, in each case whether registered or unregistered and including all applications for and renewals or extensions of such rights, and all similar or equivalent rights or forms of protection in any part of the world;
Key Individuals means the persons (if any) named as such in Schedule 3 (Additional Terms) and any replacement of the same approved from time to time by the Authority in accordance with the provisions of clause 19.8;
Key-Subcontractors means those Subcontractors listed in Schedule 8 (Key-Subcontractors); 
Legislation means in relation to the United Kingdom:

(a)
any Act of Parliament;
(b)
any subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978 including any statutory guidance;
(c)
any exercise of the Royal Prerogative; and
(d)
any enforceable community right within the meaning of section 2 of the European Communities Act 1972;
LGPS means the Local Government Pension Scheme;
Management Information System or MIS means the management system provided and maintained by the Supplier in accordance with the Specification;
Minor Change means a minor change to the Services requested by either party which does not require any material change to the Specification or materially and adversely affect the Supplier's ability to perform the Services or the Supplier’s obligations under this Contract;

Mobilisation Plan means the plan prepared by the Supplier in accordance with the Specification;
Model Mediation Procedure means the procedure for mediation as published from time to time by the Centre for Effective Dispute Resolution; 

Monthly Performance Management Report means the monthly report described in the Specification and forming part of the Service Report;

Named Employee has the meaning given to it in clause 19.1.4;
Necessary Consents means all rights, agreements, approvals, consents, permits, licences, facilities, permissions and certificates lawfully and necessarily required from any competent regulatory or licensing authority or any other persons whatsoever in connection with the provision of the Services and in accordance with this Contract; 

Occasion of Tax Non-Compliance means:

(o) any tax return of the Supplier submitted to a Relevant Tax Authority on or after 1 October 2012 is found on or after 1 April 2013 to be incorrect as a result of:

i a Relevant Tax Authority successfully challenging the Supplier under the General Anti-Abuse Rule or the Halifax Abuse Principle or under any tax rules or legislation that have an effect equivalent or similar to the General Anti-Abuse Rule or the Halifax Abuse Principle;

ii the failure of an avoidance scheme which the Supplier was involved in, and which was, or should have been, notified to a Relevant Tax Authority under the DOTAS or any equivalent or similar regime; and/or

(p) any tax return of the Supplier submitted to a Relevant Tax Authority on or after 1 October 2012 gives rise on or after 1 April 2013 to a criminal conviction in any jurisdiction for tax related offences which is not spent at the Commencement Date or to a civil penalty for fraud or evasion;
Open Book Basis means, in respect of any and all Information, that such Information shall be prepared, retained and maintained in utmost good faith and in an open and transparent, complete, accurate, current and readily accessible manner and in accordance with Good Industry Practice and any applicable Legislation;
Original Expiry Date means the date which is twenty-four (24)  months from the Service Commencement Date;

[Parent Company means [insert details];]
[Parent Company Guarantee means a parent company guarantee in favour of the Authority in the form set out in Schedule 6 (Form of Parent Company Guarantee);]
Performance Management System means the performance management system and approach as set out in the Specification and as may be agreed and reviewed by the parties from time to time to continuously improve the performance of the Services;

Plant means the equipment, including machinery, tools, instruments, and fixtures and the buildings containing them, necessary for and used by the Supplier to deliver the Services;

Price means the amount charged by the Supplier in consideration of any of the Services supplied under this Contract and calculated in accordance with Schedule 5 (Payment and Performance);
Prohibited Act means:

(q) engaging in any activity, practice or conduct that would constitute an offence under sections 1, 2 or 4 of the Modern Slavery Act 2015 if such activity, practice or conduct were carried out in the United Kingdom;
(r) offering, giving or agreeing to give to any servant of the Authority any gift or consideration of any kind as an inducement or reward:
i for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Contract or any other contract with the Authority; or
ii for showing or not showing favour or disfavour to any person in relation to this Contract or any other contract with the Authority; or
(s) entering into this Contract or any other contract with the Authority in connection with which commission has been paid or has been agreed to be paid by the Supplier or on its behalf, or to its knowledge, unless before the relevant contract is entered into particulars of any such commission and of the terms and conditions of any such contract for the payment thereof have been disclosed in writing to the Authority; or
(t) committing any offence:
i under the Bribery Act 2010;
ii under the Prevention of Corruption Acts 1889‑1916; 
iii under Legislation creating offences in respect of fraudulent acts; or
iv at common law in respect of fraudulent acts in relation to this Contract or any other contract with the Authority; or
(u) defrauding or attempting to defraud or conspiring to defraud the Authority (including offences by the Supplier under Part 3 of the Criminal Finances Act 2017)
Prohibited Employment Grounds means the grounds of any protected characteristic contrary to Part 5 (Employment) of the Equality Act 2010;

Prohibited Grounds means the grounds of any protected characteristic contrary to Part 3 (Services and Public Functions) or Part 6 (Education) of the Equality Act 2010;

Register of Companies means the list of companies held by Companies House;

Regulated Activity in relation to children shall have the same meaning as set out in Part 1 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006 and in relation to vulnerable adults shall have the same meaning as set out in Part 2 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006;

Regulated Activity Provider has the meaning defined in section 6 of the Safeguarding Vulnerable Groups Act 2006;

Relevant Information means all information, documents, records and the like including monthly management accounts as provided in clause 11.1.2 in the possession of, or available to, the Supplier relating to the Supplier's business; 

Relevant Tax Authority means HM Revenue & Customs, or, if applicable, a tax authority in the jurisdiction in which the Supplier is established;
Relevant Transfer has the meaning given to it in Part 1 (Definitions and Interpretation of Schedule 9 (TUPE and Pensions);
Replacement Services means any services that are fundamentally the same as any of the Services and which the Authority receives in substitution for any of the Services following the termination or expiry of this Contract, whether those services are provided by the Authority internally or by any Replacement Supplier;

Replacement Supplier means any third party supplier of Replacement Services appointed by the Authority from time to time;

Services means the whole or any part of the services to be provided by the Supplier under and in accordance with this Contract which are necessary for the Supplier to undertake in order to comply with the Specification, the Supplier Tender and the other provisions of this Contract, including, without limitation, the provision of Deliverables;
Service Breakdown means any breach of this Agreement by the Supplier which is not a Supplier Default; 
Service Commencement Date means the date the Supplier receives their CQC registration required to deliver the Services; 
Service Payment means the payment for the Services payable by the Authority to the Supplier in accordance with Schedule 5 (Payment and Performance);
Service Report means the report(s) as defined in the Specification;
Specification means the specification contained in Schedule 2 (Specification);
Step-In Event means:

(v) a Supplier Default, a Service Breakdown or any other serious act or omission of the Supplier or a Sub-Contractor which the Authority acting reasonably and proportionately considers may create:

a material interruption or delay in the provision of the Services or which the Authority reasonably believes may result in all or any material part of the Services not being provided by the Supplier;
a circumstance which entitles the Authority to terminate all or part of the Contract; 
an Emergency; or
(w) any other circumstance (not caused by an act or omission of the Supplier or a Sub-Contractor) which the Authority reasonably considers may create or is an Emergency; 
Step-In Period means any period during which the Authority exercises its Step-In Rights under and in accordance with this Contract;
Step-In Rights means the rights of the Authority to take such steps itself or engage others to take such steps in accordance with clause 42 following a Step-In Event;
Stop Notice means a notice issued by the Authority in accordance with clause 6;
Sub-Contract means a contract between two or more suppliers, at any stage of remoteness from the Authority in a subcontracting chain, made wholly or substantially for the purpose of performing (or contributing to the performance of) the whole or any part of the Services;

Sub-Contractor means any Sub-Contractor engaged by the Supplier in connection with the provision of the Services and approved by the Authority;
Supplier Assets means the assets provided by the Supplier under this Contract.
Supplier Default means any one or more of the following:

(x) an Insolvency Event occurring in respect of the Supplier [or the Guarantor]
(y) the Supplier committing a material default which is irremediable;

(z) a breach by the Supplier of any of its obligations under this Contract which materially and adversely affects the performance of the Services (but excluding any breach which is a Service Breakdown);
(aa) a failure by the Supplier to take out and maintain the Insurances in accordance with the provisions of clause 28; 
(ab) a breach by the Supplier of its obligations under clauses 45.1.3 (Assignment, Novation and Sub-Contracting) and 46 (Change of Control); 
(ac) [a failure by the Supplier to provide a Parent Company Guarantee in breach of any of its obligations in clause 3;] 
(ad) the representation and warranty given by the Supplier pursuant to clause 4.1.1(a) (Supplier Warranties) being materially untrue or misleading;

(ae) the Authority has become aware that the Supplier should have been excluded under Regulation 57(1) or (2) of the Public Contracts Regulations from the procurement procedure leading to the award of this Contract; 
(af) a failure by the Supplier to comply in the performance of the Services with legal obligations in the fields of environmental, social or labour law; or

(ag) serious misrepresentation in the Supplier's proposal or in any other information provided by the Supplier in response to the Authority's procurement procedure leading to the award of this Contract;
(ah) in the circumstances more fully set out in paragraph 6.2 of the Specification;
Supplier Default Termination Sum means

(ai) contractual damages (including the costs of re-procurement of the Services, extra costs incurred purchasing replacement or alternative services; and/or the costs of extra management time), and 

(aj) any costs incurred in terminating this Contract.

Supplier Party means any of the Supplier's subsidiaries and contractors (including any Sub-Contractor) of any tier and its or their directors, officers, employees and workers in relation to the provision of Services under this Contract and Supplier Parties shall be construed accordingly;

Supplier Personnel means all directors, officers, employees, agents, consultants and contractors of the Supplier and/or any Relevant Sub-contractor engaged in the performance of the Supplier's obligations under this Contract;

Supplier Tender means the Supplier Tender contained in Schedule 4 (Supplier Tender);
Supplier Warranted Data means all data provided by the Supplier to the Authority and their advisers during the procurement process for this Contract;

[Supplier's Group means the group of companies of which the Parent Company is parent;]
Supplier's Representative shall mean the named representative of the Supplier's business responsible for the management of the Contract and authorised to act for the Supplier in relation to this Contract as set out in Schedule 3 (Additional Terms) or as varied from time in accordance with the provisions of clause 49;

Teckal Company means a legal person as described in regulation 12(1) or 12(4) of the Public Contracts Regulations 2015;
Termination Date means the date of early termination of this Contract in accordance with clause 30, clause 31, clause 32, clause 33 or clause 38;
Termination Notice means a written notice of termination given by one party to the other, notifying the party receiving the notice of the intention of the party giving the notice to terminate this Contract (or any part thereof) on a specified date and setting out the grounds for termination;
Termination Option means the Authority's option to purchase the Supplier Assets;
UK GDPR means the retained EU law version of the General Data Protection Regulation (EU) 2016/679), as incorporated into UK law under section 3 of the European Union (Withdrawal) Act 2018 and as defined in the Data Protection, Privacy and Electronic Communications (Amendments etc) (EU Exit) Regulations 2019, as amended, updated or replaced from time to time.

TUPE means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (246/2006) as amended, re-enacted, superseded or modified from time to time;
VAT means value added tax;
Warning Notice has the meaning given to it in clause 33.1;
Weekly means once every seven consecutive days (except where indicated to the contrary);
Whistleblowing means  the reporting  of suspected  wrongdoing or dangers in relation to Authority related activities, including bribery, fraud or other criminal activity, miscarriages of justice, health & safety risks, risk or damage to the environment and any breach of legal or professional obligations and Whistleblower shall be construed accordingly;
Working Day means all the days of the week except Service Holidays;
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Additional Terms

1.  Clause 49 (Representatives)

	Representatives
	Name, Job Title
	Contact Details

	Authority's Representative (initial) 
	Head of Service
Whole Life Commissioning
	wlcommissioning@wiltshire.gov.uk

	Supplier's Representative (initial) [Bidder Note: to be inserted on contract award]
	[Bidder Note: to be inserted on contract award]
	[Bidder Note: to be inserted on contract award]


2. CoSAs

Operation of CoSAs
2.1. Each CoSA entered into between the Authority and the Supplier pursuant to this Contract shall be substantially in the form set out in Annex 1 to this Schedule 3. 

2.2. All CoSAs accepted by the Supplier pursuant to this Contract shall be incorporated into this Contract. 

2.3. The Supplier shall provide Services in accordance with the terms of this Contract and each CoSA awarded in accordance with this Contract. 

2.4. The Supplier acknowledges that, in entering into this Contract, no form of volume guarantee has been granted by the Authority for Services (including for the avoidance of doubt any new CoSAs) from the Supplier. 
2.5. Where the Authority wishes to place a new Customer under this Contract, the Supplier shall, without undue delay, consider the request and either agree to the placement, in which case the Authority shall award a new CoSA, or reject the request.  

2.6. Where a change to a CoSA is required, the Parties shall cooperate fully and either agree to vary a CoSA or replace the relevant CoSA with a revised CoSA. 

2.7. Where either Party considers that the needs of the Customer can no longer be met, or where the needs of the Customer exceed the agreed registration category, either Party shall request an urgent review of the Customer.  The review will take place within 7 days of the request and will be undertaken in accordance with the Wiltshire Council approved Dependency Assessment Tool.  If the Supplier and the Authority agree that the needs of the Customer can no longer be met by the Supplier every effort will be made for another service provider to provide the Service as soon as possible. 

2.8. Where a placement is causing difficulty or distress for the Customer or Supplier or the Customer is causing distress to other residents, either Party shall request an urgent review of the Customer. The review shall take place within 10 Business Days of the request. 

2.9. Notwithstanding Paragraphs 2.7 and 2.8, all Parties agree where practicable to do so a joint approach to problem solving will be undertaken and each Party will use their best endeavours to solve problems in the best interest of the Customer. 

2.10. On award of a new CoSA, the Authority shall set such CoSA up on the system for the purposes of Clause 29.1 on the Contract as soon as reasonably practicable but no later than 45 days from the date of the CoSA.

Termination/Expiry of CoSAs

2.11. In the event an individual Customer gives notice to the Supplier of any
cancellation of a CoSA under this Contract (for any reason whatsoever) it shall not automatically terminate, and the Supplier shall promptly notify the Authority of such notice of
cancellation. The Authority acting reasonably and without undue delay shall either confirm in writing such cancellation or continuation of the relevant CoSA having regard to the Customer's wishes and all of the relevant circumstances.

2.12. The death of a Customer will be considered as a Customer cancellation of the CoSA effective immediately the Supplier becomes aware of the death.
2.13. The Authority may terminate a CoSA on ninety (90) days’ written notice to the Supplier.  

2.14. The Authority may on written notice to the Supplier immediately terminate any CoSA on the happening of any of the following events in the opinion of the Authority: 

2.14.1. the needs of the Customer can no longer be met by the Supplier; 

2.14.2. where the Service to the Customer is no longer sustainable without causing undue or prolonged physical or emotional risk to the Customer or other resident (as applicable); 

2.14.3. in the event of Supplier Default; 

2.14.4. the Supplier fails to comply with the COSA Agreement; and/or
2.14.5. if in the sole opinion of the Authority, the Service is no longer required for the Customer; 

2.15. All CoSAs shall automatically terminate on the natural expiry or earlier termination of this Contract.
Appendix 1

Confirmation of Service Agreement 

For the provision of services purchased on a spot basis. 

This Confirmation of Service Agreement is subject to the terms of The Care Act Assessment.

1. Service Type

	Service Type
	Select

	Budget Team
	Select
	Zone 
	Select


2. Person Details

	Name:
	

	ID:
	

	Address:
	

	Start and End Dates:
	Start: Click or tap to enter a date.
	End (if applicable): Click or tap to enter a date.


3. Agreement Details

This Confirmation of Service Agreement is between: 

	Wiltshire Council
	(the Authority)
	Wiltshire Council, Bythesea Road, Trowbridge, Wiltshire, BA14 8JN

	And; 
	
	

	INSERT Supplier Name
	(the Supplier) 
	INSERT Address (Head Office)

	And; 
	
	

	 The Named Person (the Customer)
	INSERT Customer’s Name


4. Finance and support details for Day Services

	Session Fee
	£0

	Number of Sessions
	

	Total Weekly Cost
	£0


5. Finance and support details for Care and Support Services

	Residential / Nursing Care
	Select

	Total 1:1 support (or higher) hours

          
	

	Total staffing requirement hours
	

	Night Support and Ratios
	Select
	Ratio
	1:1

	
	Select
	Ratio
	1:2 

	
	Select
	Ratio
	1:3 
	

	

	Supported Living

	Day Hourly Rate
	

	Day Support Hours
	Support Ratios 
	Support Hours
	Purchased hours (Support hours divided by the Support Ratio)

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	Total Day Hours
	
	

	Core Day Hours 

(if agreed)
	Support Ratios 
	Support Hours 
	Purchased hours (Support hours divided by the Support Ratio)

	
	
	
	

	Night Support
	Type
	Support Ratios 
	Support Hrs
	Purchased hours 
	Cost



	
	 
	
	
	
	

	
	
	
	
	
	

	Other Hours
	
	 

	Total Purchased Day Support Hours
	


6. Signatories to this Agreement

This CoSA is conditional as follows:

1.1. The Supplier has provided current supporting documentation and evidence that was indicated in the Suppliers self-declaration to the satisfaction of the Authority as is required.

1.2. Any additional contract specific requirements are evidenced and that are required such as checks, training and/or accreditations that may be required for this CoSA.

1.3. The Supplier has signed this Contract and notes that this CoSA is subject to the terms of this Contract.

1.4. The Supplier agrees to the terms and conditions set out in this CoSA.

The Supplier and the Authority agree to the service for the named person in accordance with the details set out above. For the purposes of this agreement, the date the service commences may not be affected or altered in any way by the date of signature of this Agreement.

Signed on behalf of the Authority:

	Signature:
	
	Name:
	

	
	
	Position/Team:
	

	
	
	Date:
	Click or tap to enter a date.


Signed on behalf of the Supplier:

	Signature:
	
	Name:
	

	
	
	Position/Team:
	

	
	
	Date:
	Click or tap to enter a date.


Signed on behalf of the Customer or ‘Appointee’ being a person appointed by the Department for Work and Pensions to receive and manage on behalf of The Customer the benefits to which The Customer is entitled to (where applicable)
	Signature:
	
	Name:
	

	
	
	Position/Team:
	

	
	
	Date:
	Click or tap to enter a date.


Signed agreements for Care and Support Services should be returned to: adultbrokerage@wiltshire.gov.uk

 Signed agreements for Day Services should be returned to: WLPBrokerage@wiltshire.gov.uk
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Payment and Performance
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[Bidder Note: The requirement to enter in to a PCG will be notified on award of contract]
DATED


[SUPPLIER PARENT COMPANY NAME]
and
WILTSHIRE COUNCIL
PARENT COMPANY GUARANTEE

PARENT COMPANY GUARANTEE
DATE


PARTIES

(3) [Insert name] (incorporated and registered in England and Wales under company registration number [###]), the registered office of which is at [###] (the Guarantor), and

(4) [Insert the name of the Guarantor] [a company incorporated under the laws of [insert country], registered in [insert country] with number [insert number] at [insert place of registration], whose principal office is at [insert office details]  (the Guarantor); and

(5) Wiltshire Council of County Hall, Trowbridge, Wiltshire BA14 8JN (the Beneficiary).

The parties and each a party.

Introduction

(D) It is a condition of the Beneficiary entering into the Guaranteed Agreement that the Guarantor executes and delivers this Deed of Guarantee to the Beneficiary.

(E) The Guarantor has agreed, in consideration of the Beneficiary entering into the Guaranteed Agreement with the Supplier, to guarantee all of the Supplier's obligations under the Guaranteed Agreement.

(F) It is the intention of the parties that this document be executed and take effect as a deed.

Agreed terms

Now in consideration of the Beneficiary entering into the Guaranteed Agreement, the Guarantor hereby agrees with the Beneficiary as follows:

60 Definitions and Interpretation
In this Deed of Guarantee:
60.1 Unless defined elsewhere in this Deed of Guarantee defined terms shall have the same meaning as they have for the purposes of the Guaranteed Agreement.

60.2 In this Deed of Guarantee the following terms have the following meanings unless inconsistent with the context:

Guaranteed Agreement means the [insert details of main contract] made between the Beneficiary and the Supplier on [insert date]; and

Guaranteed Obligations means all obligations and liabilities of the Supplier to the Beneficiary under the Guaranteed Agreement together with all obligations owed by the Supplier to the Beneficiary that are supplemental to, incurred under, ancillary to or calculated by reference to the Guaranteed Agreement.

60.3 References to this Deed of Guarantee and any provisions of this Deed of Guarantee or to any other document or agreement (including to the Guaranteed Agreement) are to be construed as references to this Deed of Guarantee, those provisions or that document or agreement in force for the time being and as amended, varied, restated, supplemented, substituted or novated from time to time.

60.4 Unless the context otherwise requires, words importing the singular are to include the plural and vice versa.

60.5 References to a person are to be construed to include that person's assignees or transferees or successors in title, whether direct or indirect.

60.6 The words other and otherwise are not to be construed as confining the meaning of any following words to the class of thing previously stated where a wider construction is possible

60.7 Unless the context otherwise requires, reference to a gender includes the other gender and the neuter.

60.8 Unless the context otherwise requires, references to an Act of Parliament, statutory provision or statutory instrument include a reference to that Act of Parliament, statutory provision or statutory instrument as amended, extended or re-enacted from time to time and to any regulations made under it.

60.9 Unless the context otherwise requires, any phrase introduced by the words including, includes, in particular, for example or similar, shall be construed as illustrative and without limitation to the generality of the related general words.

60.10 References to clauses and schedules are, unless otherwise provided, references to clauses of and schedules to this Deed of Guarantee.

60.11 References to liability are to include any liability whether actual, contingent, present or future.

61 Guarantee and Indemnity
61.1 The Guarantor irrevocably and unconditionally guarantees and undertakes to the Beneficiary to procure that the Supplier duly and punctually performs all of the Guaranteed Obligations now or hereafter due, owing or incurred by the Supplier to the Beneficiary.

61.2 The Guarantor irrevocably and unconditionally undertakes upon demand to pay to the Beneficiary all monies and liabilities which are now or at any time hereafter shall have become payable by the Supplier to the Beneficiary under or in connection with the Guaranteed Agreement or in respect of the Guaranteed Obligations as if it were a primary obligor.

61.3 If at any time the Supplier shall fail to perform any of the Guaranteed Obligations, the Guarantor, as primary obligor, irrevocably and unconditionally undertakes to the Beneficiary that, upon first demand by the Beneficiary it shall, at the cost and expense of the Guarantor:

61.3.1 fully, punctually and specifically perform such Guaranteed Obligations as if it were itself a direct and primary obligor to the Beneficiary in respect of the Guaranteed Obligations and liable as if the Guaranteed Agreement had been entered into directly by the Guarantor and the Beneficiary; and

61.3.2 as a separate and independent obligation and liability, indemnify and keep the Beneficiary indemnified against all losses, damages, costs and expenses (including VAT thereon, and including, without limitation, all court costs and all legal fees on a solicitor and own client basis, together with any disbursements,) of whatever nature which may result or which such Beneficiary may suffer, incur or sustain arising in any way whatsoever out of a failure by the Supplier to perform the Guaranteed Obligations save that, subject to the other provisions of this Deed of Guarantee, this shall not be construed as imposing greater obligations or liabilities on the Guarantor than are purported to be imposed on the Supplier under the Guaranteed Agreement.

61.4 As a separate and independent obligation and liability from its obligations and liabilities under clauses 2.1 to 2.3 above, the Guarantor as a primary obligor irrevocably and unconditionally undertakes to indemnify and keep the Beneficiary indemnified on demand against all losses, damages, costs and expenses (including VAT thereon, and including, without limitation, all legal costs and expenses), of whatever nature, whether arising under statute, contract or at common law, which such Beneficiary may suffer or incur if any obligation guaranteed by the Guarantor is or becomes unenforceable, invalid or illegal as if the obligation guaranteed had not become unenforceable, invalid or illegal provided that the Guarantor's liability shall be no greater than the Supplier's liability would have been if the obligation guaranteed had not become unenforceable, invalid or illegal.

62 Obligation to enter into a New Contract
If the Guaranteed Agreement is terminated for any reason, whether by the Beneficiary or the Supplier, or if the Guaranteed Agreement is disclaimed by a liquidator of the Supplier or the obligations of the Supplier are declared to be void or voidable for any reason, then the Guarantor will, at the request of the Beneficiary enter into a contract with the Beneficiary in terms mutatis mutandis the same as the Guaranteed Agreement and the obligations of the Guarantor under such substitute agreement shall be the same as if the Guarantor had been original obligor under the Guaranteed Agreement or under an agreement entered into on the same terms and at the same time as the Guaranteed Agreement with the Beneficiary.

63 Demands and Notices
63.1 Any demand or notice served by the Beneficiary on the Guarantor under this Deed of Guarantee shall be in writing, addressed to:

[Address of the Guarantor in England and Wales]

[Facsimile number]
For the attention of [insert details],
or such other address in England and Wales or facsimile number as the Guarantor has from time to time notified to the Beneficiary in writing in accordance with the terms of this Deed of Guarantee as being an address or facsimile number for the receipt of such demands or notices.

63.2 Any notice or demand served on the Guarantor or the Beneficiary under this Deed of Guarantee shall be deemed to have been served:

63.2.1 if delivered by hand, at the time of delivery; 

63.2.2 if posted, at 10 am on the second Working Day after it was put into the post; or

63.2.3 if sent by facsimile, at the time of despatch, if despatched before 5 pm on any Working Day, and in any other case at 10 am on the next Working Day.

63.3 In proving service of a notice or demand on the Guarantor or the Beneficiary it shall be sufficient to prove that delivery was made, or that the envelope containing the notice or demand was properly addressed and posted as a prepaid first class recorded delivery letter, or that the facsimile message was properly addressed and despatched, as the case may be.

63.4 Any notice purported to be served on the Beneficiary under this Deed of Guarantee shall only be valid when received in writing by the Beneficiary.

64 Beneficiary's Protections
64.1 The Guarantor shall not be discharged or released from this Deed of Guarantee by any arrangement made between the Supplier and the Beneficiary (whether or not such arrangement is made with or without the assent of the Guarantor) or by any amendment to or termination of the Guaranteed Agreement or by any forbearance or indulgence whether as to payment, time, performance or otherwise granted by the Beneficiary in relation thereto (whether or not such amendment, termination, forbearance or indulgence is made with or without the assent of the Guarantor) or by the Beneficiary doing (or omitting to do) any other matter or thing which but for this provision might exonerate the Guarantor.

64.2 This Deed of Guarantee shall be a continuing security for the Guaranteed Obligations and accordingly:

64.2.1 it shall not be discharged, reduced or otherwise affected by any partial performance (except to the extent of such partial performance) by the Supplier of the Guaranteed Obligations or by any omission or delay on the part of the Beneficiary in exercising its rights under this Deed of Guarantee;

64.2.2 it shall not be affected by any dissolution, amalgamation, reconstruction, reorganisation, change in status, function, control or ownership, insolvency, liquidation, administration, appointment of a receiver, voluntary arrangement, any legal limitation or other incapacity, of the Supplier, the Beneficiary, the Guarantor or any other person;

64.2.3 if, for any reason, any of the Guaranteed Obligations shall prove to have been or shall become void or unenforceable against the Supplier for any reason whatsoever, the Guarantor shall nevertheless be liable in respect of that purported obligation or liability as if the same were fully valid and enforceable and the Guarantor were principal debtor in respect thereof; and

64.2.4 the rights of the Beneficiary against the Guarantor under this Deed of Guarantee are in addition to, shall not be affected by and shall not prejudice, any other security, guarantee, indemnity or other rights or remedies available to the Beneficiary.

64.3 The Beneficiary shall be entitled to exercise its rights and to make demands on the Guarantor under this Deed of Guarantee as often as it wishes and the making of a demand (whether effective, partial or defective) in respect of the breach by the Supplier of any Guaranteed Obligation shall not preclude the Beneficiary from making a further demand in respect of the same or some other default in respect of the same Guaranteed Obligation.

64.4 The Beneficiary shall not be obliged before taking steps to enforce this Deed of Guarantee against the Guarantor to obtain judgment against the Supplier or the Guarantor or any third party in any court, or to make or file any claim in a bankruptcy or liquidation of the Supplier or any third party, or to take any action whatsoever against the Supplier or the Guarantor or any third party or to resort to any other security or guarantee or other means of payment. No action (or inaction) by the Beneficiary in respect of any such security, guarantee or other means of payment shall prejudice or affect the liability of the Guarantor hereunder.

64.5 The Beneficiary's rights under this Deed of Guarantee are cumulative and not exclusive of any rights provided by law and may be exercised from time to time and as often as the Beneficiary deems expedient.

64.6 Any waiver by the Beneficiary of any terms of this Deed of Guarantee, or of any Guaranteed Obligations shall only be effective if given in writing and then only for the purpose and upon the terms and conditions, if any, on which it is given.

64.7 Any release, discharge or settlement between the Guarantor and the Beneficiary shall be conditional upon no security, disposition or payment to the Beneficiary by the Guarantor or any other person being void, set aside or ordered to be refunded pursuant to any enactment or law relating to liquidation, administration or insolvency or for any other reason whatsoever and if such condition shall not be fulfilled the Beneficiary shall be entitled to enforce this Deed of Guarantee subsequently as if such release, discharge or settlement had not occurred and any such payment had not been made. The Beneficiary shall be entitled to retain this security after as well as before the payment, discharge or satisfaction of all monies, obligations and liabilities that are or may become due owing or incurred to the Beneficiary from the Guarantor for such period as the Beneficiary may determine.

65 Guarantor Intent
Without prejudice to the generality of clause 5 (Beneficiary's protections), the Guarantor expressly confirms that it intends that this Deed of Guarantee shall extend from time to time to any (however fundamental) variation, increase, extension or addition of or to the Guaranteed Agreement and any associated fees, costs and/or expenses.

66 Rights of Subrogation
66.1 The Guarantor shall, at any time when there is any default in the performance of any of the Guaranteed Obligations by the Supplier and/or any default by the Guarantor in the performance of any of its obligations under this Deed of Guarantee, exercise any rights it may have:

66.1.1 of subrogation and indemnity;

66.1.2 to take the benefit of, share in or enforce any security or other guarantee or indemnity for the Supplier's obligations; and

66.1.3 to prove in the liquidation or insolvency of the Supplier,

only in accordance with the Beneficiary's written instructions and shall hold any amount recovered as a result of the exercise of such rights up to such amount as the Beneficiary determines in its sole discretion represents the amount of the Guarantor's liabilities under this Deed of Guarantee (the Guarantee Estimate Amount) on trust for the Beneficiary and pay the same to the Beneficiary on first demand. The Guarantor may retain for its own account or otherwise deal with any such amounts recovered in excess of the Guarantee Estimate Amount as the Guarantor may determine in its sole discretion. The Guarantor hereby confirms that it has not taken any security from the Supplier (other than cross- indemnities or other security taken in the ordinary course of its financial arrangements with its Affiliates) and agrees not to do take any further security until Beneficiary receives all moneys payable hereunder and will hold any security taken in breach of this clause on trust for the Beneficiary.

67 Deferral of Rights
67.1 Until all amounts which may be or become payable by the Supplier under or in connection with the Guaranteed Agreement have been irrevocably paid in full, the Guarantor agrees that, without the prior written consent of the Beneficiary, it will not:

67.1.1 claim any contribution from any other guarantor of the Supplier's obligations under the Guaranteed Agreement; or

67.1.2 take the benefit (in whole or in part and whether by way of subrogation or otherwise) of any rights of the Beneficiary under the Guaranteed Agreement or of any other guarantee or security taken pursuant to, or in connection with, the Guaranteed Agreement.

67.2 Until all amounts which may be or become payable by the Supplier under or in connection with the Guaranteed Agreement have been irrevocably paid in full, the Guarantor agrees that, without the prior written consent of the Beneficiary, it will not following the occurrence of An Insolvency Event or a Supplier Default:

67.2.1 exercise any rights it may have to be indemnified by the Supplier;

67.2.2 demand or accept repayment in whole or in part of any indebtedness now or hereafter due from the Supplier; or

67.2.3 claim any set-off or counterclaim against the Supplier.

67.3 If the Guarantor receives any payment or other benefit or exercises any set off or counterclaim or otherwise acts in breach of this clause 8, anything so received and any benefit derived directly or indirectly by the Guarantor therefrom shall be held on trust for the Beneficiary and applied in or towards discharge of its obligations to the Beneficiary under this Deed of Guarantee.

68 Representations and Warranties
The Guarantor hereby represents and warrants to the Beneficiary that:

68.1 the Guarantor is duly incorporated and is a validly existing company under the laws of its place of incorporation, has the capacity to sue or be sued in its own name and has power to carry on its business as now being conducted and to own its property and other assets;

68.2 the Guarantor has full power and authority to execute, deliver and perform its obligations under this Deed of Guarantee and no limitation on the powers of the Guarantor will be exceeded as a result of the Guarantor entering into this Deed of Guarantee;

68.3 the execution and delivery by the Guarantor of this Deed of Guarantee and the performance by the Guarantor of its obligations under this Deed of Guarantee including, without limitation entry into and performance of a contract pursuant to clause 3 (Obligation to enter into a new contract)) have been duly authorised by all necessary corporate action and do not contravene or conflict with:

68.3.1 the Guarantor's memorandum and articles of association or other equivalent constitutional documents;

68.3.2 any existing law, statute, rule or regulation or any judgment, decree or permit to which the Guarantor is subject; or

68.3.3 the terms of any agreement or other document to which the Guarantor is a party or which is binding upon it or any of its assets;

68.4 all governmental and other authorisations, approvals, licences and consents, required or desirable, to enable it lawfully to enter into, exercise its rights and comply with its obligations under this Deed of Guarantee, and to make this Deed of Guarantee admissible in evidence in its jurisdiction of incorporation, have been obtained or effected and are in full force and effect; and

68.5 this Deed of Guarantee is the legal valid and binding obligation of the Guarantor and is enforceable against the Guarantor in accordance with its terms.

69 Payments and Set-off
69.1 All sums payable by the Guarantor under this Deed of Guarantee shall be paid without any set-off, lien or counterclaim, deduction or withholding, howsoever arising, except for those required by law, and if any deduction or withholding must be made by law, the Guarantor will pay that additional amount which is necessary to ensure that the Beneficiary receives a net amount equal to the full amount which it would have received if the payment had been made without the deduction or withholding.

69.2 The Guarantor shall pay interest on any amount due under this Deed of Guarantee at the applicable rate under the Late Payment of Commercial Debts (Interest) Act 1998, accruing on a daily basis from the due date up to the date of actual payment, whether before or after judgment.

69.3 The Guarantor will reimburse the Beneficiary for all legal and other costs (including VAT) incurred by the Beneficiary in connection with the enforcement of this Deed of Guarantee.

70 Guarantor's Acknowledgement
The Guarantor warrants, acknowledges and confirms to the Beneficiary that it has not entered into this Deed of Guarantee in reliance upon, nor has it been induced to enter into this Deed of Guarantee by any representation, warranty or undertaking made by or on behalf of the Beneficiary (whether express or implied and whether pursuant to statute or otherwise) which is not set out in this Deed of Guarantee.

71 Assignment
71.1 The Beneficiary shall be entitled to assign or transfer the benefit of this Deed of Guarantee at any time to any person without the consent of the Guarantor being required and any such assignment or transfer shall not release the Guarantor from its liability under this Guarantee.

71.2 The Guarantor may not assign or transfer any of its rights and/or obligations under this Deed of Guarantee.

72 Severance
If any provision of this Deed of Guarantee is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions hereof shall continue in full force and effect as if this Deed of Guarantee had been executed with the invalid, illegal or unenforceable provision eliminated.

73 Third Party Rights
A person who is not a party to this Deed of Guarantee shall have no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Deed of Guarantee.  This clause does not affect any right or remedy of any person which exists or is available otherwise than pursuant to that Act.

74 Governing Law
74.1 This Deed of Guarantee and any non-contractual obligations arising out of or in connection with it shall be governed by and construed in all respects in accordance with English law.

74.2 The Guarantor irrevocably agrees for the benefit of the Beneficiary that the courts of England shall have jurisdiction to hear and determine any suit, action or proceedings and to settle any dispute which may arise out of or in connection with this Deed of Guarantee and for such purposes hereby irrevocably submits to the jurisdiction of such courts.

74.3 Nothing contained in this clause shall limit the rights of the Beneficiary to take proceedings against the Guarantor in any other court of competent jurisdiction, nor shall the taking of any such proceedings in one or more jurisdictions preclude the taking of proceedings in any other jurisdiction, whether concurrently or not (unless precluded by applicable law).

74.4 The Guarantor irrevocably waives any objection which it may have now or in the future to the courts of England being nominated for the purpose of this clause on the ground of venue or otherwise and agrees not to claim that any such court is not a convenient or appropriate forum.

74.5 [Provision dealing with the appointment of English process agent by a non‑English incorporated Guarantor] [The Guarantor hereby irrevocably empowers [the Supplier] [a suitable alternative to be agreed if the Supplier's registered office is not in England or Wales] either at its registered office or on facsimile number [insert fax number] from time to time to act as its authorised agent to receive notices, demands, service of process and any other legal summons in England and Wales for the purposes of any legal action or proceeding brought or to be brought by the Beneficiary in respect of this Deed of Guarantee. The Guarantor hereby irrevocably consents to the service of notices and demands, service of process or any other legal summons served in such way.]designates, appoints and 
This Deed has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.

Executed as a deed by
)

[insert name of Guarantor]
)

acting by two authorised signatories:
)


Authorised Signatory


Authorised Signatory

The common seal of Wiltshire Council)

was hereunto affixed in the presence of)


Authorised Signatory
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75 Definitions
In this Schedule, the following additional definitions shall apply:

Acquired Rights Directive means Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses;
Employee Liabilities means all claims, actions, proceedings, orders, demands, complaints, investigations (save for any claims for personal injury which are covered by insurance) and any award, compensation, damages, tribunal awards, fine, loss, order, penalty, disbursement, payment made by way of settlement and costs, expenses and legal costs reasonably incurred in connection with a claim or investigation related to employment including (but not limited to) in relation to the following:

(a) redundancy payments including contractual or enhanced redundancy costs, termination costs and notice payments;  

(b) unfair, wrongful or constructive dismissal compensation; 

(c) compensation for discrimination on grounds of sex, race, disability, age, religion or belief, gender reassignment, marriage or civil partnership, pregnancy and maternity or sexual orientation or claims for equal pay;

(d) compensation for less favourable treatment of part-time workers or fixed term employees; 

(e) outstanding employment debts and unlawful deduction of wages including any PAYE and national insurance contributions;  

(f) employment claims whether in tort, contract or statute or otherwise;

(g) any investigation relating to employment matters by the Equality and Human Rights Commission or other enforcement, regulatory or supervisory body and of implementing any requirements which may arise from such investigation;

Employment Regulations means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246) as amended or replaced or any other Regulation implementing the Acquired Right Directive;

Former Supplier means a service provider supplying services to the Authority before the Relevant Transfer Date that are the same as or substantially similar to the Services (or any part of the Services) and shall include any sub-contractor of such Former Supplier (or any sub-contractor of any such sub-contractor);

Relevant Sub-contractor means the contractor(s) engaged by the Supplier to provide all or part of the Services for or on behalf of the Supplier to the Authority;

Relevant Transfer means a transfer of employment to which the Employment Regulations apply;

Relevant Transfer Date means in relation to a Relevant Transfer, the date upon which the Relevant Transfer takes place;

Replacement Services means any services that are fundamentally the same as any of the Services and which the Authority receives in substitution for any of the Services following the termination or expiry of this Contract, whether those services are provided by the Authority internally or by any Replacement Supplier;

Replacement Supplier means any third party supplier of Replacement Services appointed by the Authority from time to time;

Replacement Sub-contractor means the contractor(s) engaged by the Replacement Supplier to provide all or part of the Services for or on behalf of the Supplier to the Authority;

Service Transfer means the transfer of the Services or any part of the Services from the Supplier or Sub-Contractor to a Replacement Supplier;
Service Transfer Date means the date on which the Services or any part of the Services transfer from the Supplier or Sub-Contractor to a Replacement Supplier 
Staffing Information means in relation to all persons identified on the Supplier's Provisional Personnel List or Supplier's Final Personnel List, as the case may be, such information as the Authority may reasonably request (subject to all applicable provisions of the Data Protection Legislation), but including in an anonymised format:

(h) their ages, dates of commencement of employment or engagement and gender;

(i) details of whether they are employed, self employed contractors or consultants, agency workers or otherwise;

(j) the identity of the employer or relevant contracting party;

(k) their relevant contractual notice periods and any other terms relating to termination of employment, including redundancy procedures, and redundancy payments;

(l) their wages, salaries and profit sharing arrangements as applicable;

(m) details of other employment-related benefits, including (without limitation) medical insurance, life assurance, pension or other retirement benefit schemes, share option schemes and company car schedules applicable to them;

(n) any outstanding or potential contractual, statutory or other liabilities in respect of such individuals (including in respect of personal injury claims);

(o) details of any such individuals on long term sickness absence, parental leave, maternity leave or other authorised long-term absence;

(p) copies of all relevant documents and materials relating to such information, including copies of relevant contracts of employment (or relevant standard contracts if applied generally in respect of such employees); and

(q) any other "employee liability information" as such term is defined in regulation 11 of the Employment Regulations; and

Supplier's Final Personnel List means a list provided by the Supplier of all Supplier Personnel who will transfer under the Employment Regulations on the Service Transfer Date;

Supplier Personnel means all directors, officers, employees, agents, consultants and contractors of the Supplier and/or any Relevant Sub-contractor engaged in the performance of the Supplier's obligations under this Contract;

Supplier's Provisional Personnel List means a list prepared and updated by the Supplier of all Supplier Personnel who are engaged in or wholly or mainly assigned to the provision of the Services or any relevant part of the Services which it is envisaged as at the date of such list will no longer be provided by the Supplier;

Transferring Former Supplier Employees means in relation to a Former Supplier, those employees of the Former Supplier to whom the Employment Regulations will apply on the Relevant Transfer Date; 

Transferring Supplier Employees means those employees of the Supplier to whom the Employment Regulations will apply on a Service Transfer Date.

76 Interpretation
76.1 Where a provision in this Schedule imposes an obligation on the Supplier to provide an indemnity, undertaking or warranty, the Supplier shall procure that each of its Sub-Contractors shall comply with such obligation and provide such indemnity, undertaking or warranty to the Authority, Former Suppliers, Replacement Suppliers or Replacement Sub-contractors, as the case may be.
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77 Relevant Transfers
77.1 The Authority and the Supplier agree that:

77.1.1 the commencement of the provision of the Services or of any relevant part of the Services will be a Relevant Transfer in relation to the Transferring Former Supplier Employees; and

77.1.2 as a result of the operation of the Employment Regulations, the contracts of employment between each Former Supplier and the Transferring Former Supplier Employees (except in relation to any terms disapplied through the operation of regulation 10(2) of the Employment Regulations) shall have effect on and from the Relevant Transfer Date as if originally made between the Supplier and/or their Relevant Sub-contractor(s) and each such Transferring Former Supplier Employee.

77.2 The Authority may procure using reasonable endeavours that each Former Supplier shall comply with all its obligations under the Employment Regulations and shall perform and discharge all its obligations in respect of all the Transferring Former Supplier Employees in respect of the period up to (but not including) the Relevant Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part in respect of the period up to (but not including) the Relevant Transfer Date) and the Supplier shall make, and the Authority may procure, using reasonable endeavours, that each Former Supplier makes, any necessary apportionments in respect of any periodic payments.

78 Former Supplier Indemnities
78.1 Where the Authority’s agreement (or any variations thereto) with the Former Supplier contains indemnities given by the Former Supplier in respect of Employee Liabilities which benefit the Authority or the Supplier, the Authority may or may not choose to procure that the Former Supplier acts in accordance with the indemnities given.  Any costs incurred by the Authority to procure that the Former Supplier does or does not act accordingly will be borne by the Supplier.

78.2 In any event the Authority will not accept an obligation to procure that a Former Supplier does or not do something where the Supplier can avail itself of third party rights arising from the contract made between the Authority and the Former Supplier.

78.3 Paragraph 2.1 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Supplier or any Relevant Sub-contractor whether occurring or having its origin before, on or after the Relevant Transfer Date including, without limitation, any Employee Liabilities:

78.3.1 arising out of the resignation of any Transferring Former Supplier Employee before the Relevant Transfer Date on account of substantial detrimental changes to his/her working conditions proposed by the Supplier or any Relevant Sub-contractor to occur in the period from (and including) the Relevant Transfer Date; or

78.3.2 arising from the failure by the Supplier and/or any Relevant Sub-contractor to comply with its obligations under the Employment Regulations.

79 Supplier Indemnities
79.1 Subject to paragraph 3.2, the Supplier shall indemnify the Authority and/or the Former Supplier against any Employee Liabilities in respect of any Transferring Former Supplier Employee (or, where applicable any employee representative as defined in the Employment Regulations) arising from or as a result of:

79.1.1 any act or omission by the Supplier or any Relevant Sub-contractor whether occurring before, on or after the Relevant Transfer Date;

79.1.2 the breach or non-observance by the Supplier or any Relevant Sub-contractor on or after the Relevant Transfer Date of:

(a) any collective agreement applicable to the Transferring Former Supplier Employee; and/or

(b) any custom or practice in respect of any Transferring Former Supplier Employees which the Supplier or any Relevant Sub-contractor is contractually bound to honour;

79.1.3 any claim by any trade union or other body or person representing any Transferring Former Supplier Employees arising from or connected with any failure by the Supplier or a Relevant Sub-contractor to comply with any legal obligation to such trade union, body or person arising on or after the Relevant Transfer Date;

79.1.4 any proposal by the Supplier or a Relevant Sub-contractor prior to the Relevant Transfer Date to make changes to the terms and conditions of employment or working conditions of any Transferring Former Supplier Employees to their material detriment on or after their transfer to the Supplier or a Relevant Sub-contractor (as the case may be) on the Relevant Transfer Date, or to change the terms and conditions of employment or working conditions of any person who would have been a Transferring Former Supplier Employee but for their resignation (or decision to treat their employment as terminated under regulation 4(9) of the Employment Regulations) before the Relevant Transfer Date as a result of or for a reason connected to such proposed changes;

79.1.5 any statement communicated to or action undertaken by the Supplier or a Relevant Sub-contractor to, or in respect of, any Transferring Former Supplier Employee before the Relevant Transfer Date regarding the Relevant Transfer which has not been agreed in advance with the Authority and/or the Former Supplier in writing;

79.1.6 any proceeding, claim or demand by HMRC or other statutory Authority in respect of any financial obligation including, but not limited to, PAYE and primary and secondary national insurance contributions:

(a) in relation to any Transferring Former Supplier Employee, to the extent that the proceeding, claim or demand by HMRC or other statutory authority relates to financial obligations arising on or after the Relevant Transfer Date; and

(b) in relation to any employee who is not a Transferring Former Supplier Employee, and in respect of whom it is later alleged or determined that the Employment Regulations applied so as to transfer his/her employment from the Former Supplier to the Supplier or a Relevant Sub-contractor, to the extent that the proceeding, claim or demand by the HMRC or other statutory authority relates to financial obligations arising on or after the Relevant Transfer Date;

79.1.7 a failure of the Supplier or any Relevant Sub-contractor to discharge or procure the discharge of all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Former Supplier Employees in respect of the period from (and including) the Relevant Transfer Date; and

79.1.8 any claim made by or in respect of a Transferring Former Supplier Employee or any appropriate employee representative (as defined in the Employment Regulations) of any Transferring Former Supplier Employee relating to any act or omission of the Supplier or any Relevant Sub-contractor in relation to obligations under regulation 13 of the Employment Regulations, except to the extent that the liability arises from the Former Supplier's failure to comply with its obligations under regulation 13 of the Employment Regulations.

79.2 The indemnities in paragraph 3 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Former Supplier whether occurring or having its origin before, on or after the Relevant Transfer Date including, without limitation, any Employee Liabilities arising from the Former Supplier’s failure to comply with its obligations under the Employment Regulations.

79.3 The Supplier shall comply, and shall procure that each Relevant Sub-contractor shall comply, with all its obligations under the Employment Regulations (including without limitation its obligation to inform and consult in accordance with regulation 13 of the Employment Regulations) and shall perform and discharge, and shall procure that each Relevant Sub-contractor shall perform and discharge, all its obligations in respect of all the Transferring Former Supplier Employees, on and from the Relevant Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part to the period from (and including) the Relevant Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between the Supplier and the Former Supplier.

80 Information
80.1 The Supplier shall, and shall procure that each Relevant Sub-contractor shall, promptly provide to the Authority and/or at the Authority’s direction, the Former Supplier, in writing such information as is necessary to enable the Authority and/or the Former Supplier to carry out their respective duties under regulation 13 of the Employment Regulations.  The Authority may, by using reasonable endeavours procure that the Former Supplier shall promptly provide to the Supplier and each Relevant Sub-contractor in writing such information as is necessary to enable the Supplier and each Relevant Sub-contractor to carry out their respective duties under regulation 13 of the Employment Regulations.
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81 Pre-Service Transfer Obligations
81.1 The Supplier agrees that within 20 Working Days of the earliest of:

81.1.1 receipt of a notification from the Authority of a Service Transfer or intended Service Transfer;

81.1.2 receipt of the giving of notice of early termination or any partial termination of this Contract;

81.1.3 the date which is 12 months before the end of the Contract Period; and

81.1.4 receipt of a written request of the Authority at any time 

it shall provide in a suitably anonymised format so as to comply with the Data Protection Legislation, the Supplier's Provisional Personnel List, together with the Staffing Information in relation to the Supplier's Provisional Personnel List and it shall provide an updated Supplier's Provisional Personnel List at such intervals as are reasonably requested by the Authority.  The Supplier shall notify the Authority of any material changes to this information as and when they occur.

81.2 At least 28 Working Days prior to the Service Transfer Date, the Supplier shall provide to the Authority or at the direction of the Authority to any Replacement Supplier and/or any Replacement Sub-contractor:

81.2.1 the Supplier's Final Personnel List, which shall identify which of the Supplier Personnel are Transferring Supplier Employees; and

81.2.2 the Staffing Information in relation to the Supplier’s Final Personnel List (insofar as such information has not previously been provided).

81.3 The Authority regards compliance with paragraphs 1.1 and 1.2 as fundamental to this Contract. In particular, failure to comply with paragraphs 1.1 and 1.2 in respect of the provision of accurate information about the Supplier Personnel shall entitle the Authority to withhold Service Payment until such information is provided.  The maximum sum that may be withheld under this paragraph shall not exceed an amount equivalent to the total Price payable over the first three months following the Provider's failure to comply.

81.4 The Authority shall be permitted to use and disclose information provided by the Supplier under paragraphs 1.1 and 1.2 for the purpose of informing any tenderer or prospective Replacement Supplier and/or Replacement Sub-contractor.

81.5 The Supplier warrants, for the benefit of the Authority, any Replacement Supplier, and any Replacement Sub-contractor that all information provided pursuant to paragraphs 1.1 and 1.2 shall be true and accurate in all material respects at the time of providing the information.

81.6 From the date of the earliest event referred to in paragraph 1.1.1, paragraph 1.1.2 and paragraph 1.1.3, the Supplier agrees, that it shall not, and agrees to procure that each Relevant Sub-contractor shall not, assign any person to the provision of the Services who is not listed on the Supplier’s Provisional Personnel List and shall not without the approval of the Authority (not to be unreasonably withheld or delayed):

81.6.1 replace or re-deploy any Supplier Personnel listed on the Supplier Provisional Personnel List other than where any replacement is of equivalent grade, skills, experience and expertise and is employed on the same terms and conditions of employment as the person he/she replaces;

81.6.2 make, promise, propose or permit any material changes to the terms and conditions of employment of the Supplier Personnel (including any payments connected with the termination of employment);

81.6.3 increase the proportion of working time spent on the Services (or the relevant part of the Services) by any of the Supplier Personnel save for fulfilling assignments and projects previously scheduled and agreed;

81.6.4 introduce any new contractual or customary practice concerning the making of any lump sum payment on the termination of employment of any employees listed on the Supplier's Provisional Personnel List;

81.6.5 increase or reduce the total number of employees so engaged, or deploy any other person to perform the Services (or the relevant part of the Services); or

81.6.6 terminate or give notice to terminate the employment or contracts of any persons on the Supplier's Provisional Personnel List save by due disciplinary process,

and shall promptly notify, and procure that each Relevant Sub-contractor shall promptly notify, the Authority or, at the direction of the Authority, any Replacement Supplier and any Replacement Sub-contractor of any notice to terminate employment given by the Supplier or Relevant Sub-contractor or received from any persons listed on the Supplier's Provisional Personnel List regardless of when such notice takes effect.

81.7 During the Contract Period, the Supplier shall provide, and shall procure that each Relevant Sub-contractor shall provide, to the Authority any information the Authority may reasonably require relating to the manner in which the Services are organised, which shall include:

81.7.1 the numbers of employees engaged in providing the Services;

81.7.2 the percentage of time spent by each employee engaged in providing the Services; and

81.7.3 a description of the nature of the work undertaken by each employee by location.

81.8 The Supplier shall provide, and shall procure that each Relevant Sub-contractor shall provide, all reasonable cooperation and assistance to the Authority, any Replacement Supplier and/or any Replacement Sub-contractor to ensure the smooth transfer of the Transferring Supplier Employees on the Service Transfer Date including providing sufficient information in advance of the Service Transfer Date to ensure that all necessary payroll arrangements can be made to enable the Transferring Supplier Employees to be paid as appropriate. Without prejudice to the generality of the foregoing, within five Working Days following the Service Transfer Date, the Supplier shall provide, and shall procure that each Relevant Sub-contractor shall provide, to the Authority or, at the direction of the Authority, to any Replacement Supplier and/or any Replacement Sub-contractor (as appropriate), in respect of each person on the Supplier's Final Personnel List who is a Transferring Supplier Employee:

81.8.1 the most recent month's copy pay slip data;

81.8.2 details of cumulative pay for tax and pension purposes;

81.8.3 details of cumulative tax paid;

81.8.4 tax code;

81.8.5 details of any voluntary deductions from pay; and

81.8.6 bank/building society account details for payroll purposes.

82 Employment Regulations Exit Provisions
82.1 The Authority and the Supplier acknowledge that subsequent to the commencement of the provision of the Services, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination or partial termination of this Contract or otherwise) resulting in the Services being undertaken by a Replacement Supplier and/or a Replacement Sub-contractor.  Such change in the identity of the Supplier of such services may constitute a Relevant Transfer to which the Employment Regulations and/or the Acquired Rights Directive will apply. The Authority and the Supplier further agree that, as a result of the operation of the Employment Regulations, where a Relevant Transfer occurs, the contracts of employment between the Supplier and the Transferring Supplier Employees (except in relation to any contract terms disapplied through operation of regulation 10(2) of the Employment Regulations) will have effect on and from the Service Transfer Date as if originally made between the Replacement Supplier and/or a Replacement Sub-contractor (as the case may be) and each such Transferring Supplier Employee.

82.2 The Supplier shall, and shall procure that each Relevant Sub-contractor shall, comply with all its obligations in respect of the Transferring Supplier Employees arising under the Employment Regulations in respect of the period up to (and including) the Service Transfer Date and shall perform and discharge, and procure that each Relevant Sub-contractor shall perform and discharge, all its obligations in respect of all the Transferring Supplier Employees arising in respect of the period up to (and including) the Service Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part to the period ending on (and including) the Service Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between: (i) the Supplier and/or the Relevant Sub-contractor (as appropriate); and (ii) the Replacement Supplier and/or Replacement Sub-contractor.

82.3 Subject to paragraph 2.4, the Supplier shall indemnify the Authority and/or the Replacement Supplier and/or any Replacement Sub-contractor against any Employee Liabilities in respect of any Transferring Supplier Employee (or, where applicable any employee representative as defined in the Employment Regulations) arising from or as a result of:

82.3.1 any act or omission of the Supplier or any Relevant Sub-contractor whether occurring before, on or after the Service Transfer Date;

82.3.2 the breach or non-observance by the Supplier or any Relevant Sub-contractor occurring on or before the Service Transfer Date of:

(a) any collective agreement applicable to the Transferring Supplier Employees; and/or

(b) any other custom or practice with a trade union or staff association in respect of any Transferring Supplier Employees which the Supplier or any Relevant Sub-contractor is contractually bound to honour;

82.3.3 any claim by any trade union or other body or person representing any Transferring Supplier Employees arising from or connected with any failure by the Supplier or a Relevant Sub-contractor to comply with any legal obligation to such trade union, body or person arising on or before the Service Transfer Date;

82.3.4 any proceeding, claim or demand by HMRC or other statutory Authority in respect of any financial obligation including, but not limited to, PAYE and primary and secondary national insurance contributions:

(a) in relation to any Transferring Supplier Employee, to the extent that the proceeding, claim or demand by HMRC or other statutory Authority relates to financial obligations arising on and before the Service Transfer Date; and

(b) in relation to any employee who is not a Transferring Supplier Employee, and in respect of whom it is later alleged or determined that the Employment Regulations applied so as to transfer his/her employment from the Supplier to the Authority and/or Replacement Supplier and/or any Replacement Sub-contractor, to the extent that the proceeding, claim or demand by HMRC or other statutory Authority relates to financial obligations arising on or before the Service Transfer Date;

82.3.5 a failure of the Supplier or any Relevant Sub-contractor to discharge or procure the discharge of all wages, salaries and all other benefits and all PAYE tax deductions and national insurance contributions relating to the Transferring Supplier Employees in respect of the period up to (and including) the Service Transfer Date);

82.3.6 any claim made by or in respect of any person employed or formerly employed by the Supplier or any Relevant Sub-contractor other than a Transferring Supplier Employee for whom it is alleged the Authority and/or the Replacement Supplier and/or any Replacement Sub-contractor may be liable by virtue of this Contract and/or the Employment Regulations and/or the Acquired Rights Directive; and

82.3.7 any claim made by or in respect of a Transferring Supplier Employee or any appropriate employee representative (as defined in the Employment Regulations) of any Transferring Supplier Employee relating to any act or omission of the Supplier or any Relevant Sub-contractor in relation to its obligations under regulation 13 of the Employment Regulations, except to the extent that the liability arises from the failure by the Authority and/or Replacement Supplier to comply with regulation 13(4) of the Employment Regulations.

82.4 The indemnities in paragraph 2.3 shall not apply to the extent that the Employee Liabilities arise or are attributable to an act or omission of the Replacement Supplier and/or any Replacement Sub-contractor whether occurring or having its origin before, on or after the Service Transfer Date, including any Employee Liabilities:

82.4.1 arising out of the resignation of any Transferring Supplier Employee before the Service Transfer Date on account of substantial detrimental changes to his/her working conditions proposed by the Replacement Supplier and/or any Replacement Sub-contractor to occur in the period on or after the Service Transfer Date); or

82.4.2 arising from the Replacement Supplier’s failure, and/or Replacement Sub-contractor’s failure, to comply with its obligations under the Employment Regulations.

82.5 The Supplier shall comply, and shall procure that each Relevant Sub-contractor shall comply, with all its obligations under the Employment Regulations and shall perform and discharge, and shall procure that each Relevant Sub-contractor shall perform and discharge, all its obligations in respect of the Transferring Supplier Employees before and on the Service Transfer Date (including the payment of all remuneration, benefits, entitlements and outgoings, all wages, accrued but untaken holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions and pension contributions which in any case are attributable in whole or in part in respect of the period up to (and including) the Service Transfer Date) and any necessary apportionments in respect of any periodic payments shall be made between:

82.5.1 the Supplier and/or any Relevant Sub-contractor; and

82.5.2 the Replacement Supplier and/or the Replacement Sub-contractor.

82.6 The Supplier shall, and shall procure that each Relevant Sub-contractor shall, promptly provide to the Authority and any Replacement Supplier and/or Replacement Sub-contractor, in writing such information as is necessary to enable the Authority, the Replacement Supplier and/or Replacement Sub-contractor to carry out their respective duties under regulation 13 of the Employment Regulations.  The Replacement Supplier and/or Replacement Sub-contractor, shall promptly provide to the Supplier and each Relevant Sub-contractor in writing such information as is necessary to enable the Supplier and each Relevant Sub-contractor to carry out their respective duties under regulation 13 of the Employment Regulations.

83 Third Party Rights
83.1 The parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply in relation to paragraph 2.2 to paragraph 2.6, to the extent necessary to ensure that any Replacement Supplier shall have the right to enforce the obligations owed to, and indemnities given to, the Replacement Supplier by the Supplier or the Authority in its own right under section 1(1) of the Contracts (Rights of Third Parties) Act 1999.

84 Where the Employment Regulations do not apply
84.1 In the event of a Service Transfer to which the Employment Regulations do not apply, the following provisions shall apply:

84.1.1 the Authority and/or the Replacement Supplier can, at its discretion, make to any of the employees listed on the Supplier’s Provisional Personnel Staff List or any Supplier Personnel or Relevant Sub-contractor’s personnel assigned to the Services an offer, in writing, to employ that employee under a new contract of employment to take effect at the earliest reasonable opportunity;

84.1.2 when the offer has been made by the Authority or Replacement Supplier and accepted by any employee or worker, the Supplier shall and shall procure that any Relevant Sub-contractor shall permit the employee or worker to leave his or her employment, as soon as practicable depending on the business needs of the Supplier or Relevant Sub-contractor which could be without the employee or worker having worked his full notice period, if the employee so requests and where operational obligations allow;

84.1.3 if the employee does not accept an offer of employment made by the Authority or Replacement Supplier the employee shall remain employed by the Supplier or Relevant Sub-contractor and all claims in relation to the employee shall remain with the Supplier or Relevant Sub-contractor; and

84.1.4 if the Authority or the Replacement Supplier does not make an offer to any employee on the Supplier’s Provisional Staff List or any Supplier Personnel or Relevant Sub-contractor’s personnel, then that employee and all claims in relation to that employee shall remain with the Supplier or Relevant Sub-contractor.
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85 Definitions
In this Schedule, the following additional definitions shall apply:

Admission Agreement means an agreement entered into in accordance with Part 3 of Schedule 2 to the Local Government Pension Scheme Regulations 2013, as amended, by the administering authority, the Authority or the Former Supplier, the Supplier or the Sub-contractor, as appropriate;

Appropriate Pension Provision means in respect of Eligible Employees, membership, continued membership or continued eligibility for membership of either:

(a) the pension scheme of which they were members, or were eligible to be members, or were in a waiting period to become a member of, prior to the Relevant Transfer; or

(b) LGPS; or

(c) a pension scheme, which is certified by the Government Actuary's Department (GAD) as being broadly comparable to the terms of the pension scheme of which they were, or were eligible to be, members,

or such alternative provision as shall be required by law, regulation or government guidance at the time of a Relevant Transfer;

Bond means a bond to be executed in the Authority’s standard form;

Current Employees means those employees of the Authority or Former Supplier whose contracts of employment transfer to the Supplier or Relevant Sub-contractor on the date upon which the Supplier or Relevant Sub-contractor commences provision of all or any part of the Services.

Effective Pension Date means the date(s) on which the Services (or any part of the Services), transfer from the Authority or any Former Supplier to the Supplier or Relevant Sub-contractor, and a reference to the Effective Pension Date shall be deemed to be the date on which the Eligible Employees transferred or will transfer to the Supplier or Relevant Sub-contractor;

Eligible Employees means Current Employees who:

(d) are active members of (or are eligible to join) the LGPS on the date of a Relevant Transfer including the Effective Pension Date; or

(e) are former employees of the Authority who became by the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or the Employment Regulations in relation to what was done for the purposes of carrying out a contract between the Authority and a third party, employees of someone other than the Authority, and who are active members of or have the right to acquire benefits under a broadly comparable pension scheme provided by their existing employer on the date of a Relevant Transfer including the Effective Pension Date,

for so long as they are employed in connection with the provision of the Services. 

Employment Regulations has the meaning given to it in Part 1 (Interpretation and Definitions) of Schedule 9 (TUPE and Pensions). 

LGPS means the Local Government Pension Scheme;

LGPS Regulations includes:

(f) the Local Government Pension Scheme Regulations 2013 (SI 2013/2356); and

(g) the Local Government Pension Scheme (Transitional Provisions, Savings and Amendment) Regulations 2014 (SI 2014/525), 

as amended and replaced from time to time.

86 General
86.1 The Supplier shall or shall procure that any Relevant Sub-contractor shall ensure that all Eligible Employees are offered Appropriate Pension Provision with effect from the Effective Pension Date up to and including the date of the termination or expiry of this Contract.

86.2 The provisions of this paragraph 2 shall be directly enforceable by an affected employee against the Supplier or any Relevant Sub-contractor and the parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply to the extent necessary to ensure that any affected employee shall have the right to enforce any obligation owed to such employee by the Supplier or Sub-Contractor under those paragraphs in his own right under section 1(1) of the Contracts Rights of Third Parties Act 1999.

86.3 Admitted Body Status to the LGPS
86.3.1 Where the Supplier or Relevant Sub-contractor wishes to offer the Eligible Employees membership of the LGPS, the Supplier shall or shall procure that it and/or each Relevant Sub-contractor shall enter into an Admission Agreement to have effect from and including the Effective Pension Date or, if the Relevant Transfer occurs after the Effective Pension Date, from and including the date of that Relevant Transfer.  The Supplier or Relevant Sub-contractor will bear the cost of any actuarial assessment required in order to assess the employer's contribution rate and Bond value in respect of any Eligible Employee who elects to join the LGPS on or after the Effective Pension Date.

86.3.2 For the purposes of calculating the employer's contribution rate, any termination payment, and any other sums due to the administering authority under the Admission Agreement, the Authority shall ensure that the Eligible Employees' past service benefits accrued prior to the Effective Pension Date are fully funded as at the Effective Pension Date, as determined by the Authority’s actuary.

86.3.3 The Supplier shall indemnify and keep indemnified the Authority and/or any Replacement Supplier and in each case their relevant subcontractors, on demand from and against all direct losses suffered or incurred by it or them, which arise from any breach by the Supplier or Relevant Sub-contractor of the terms of the Admission Agreement, to the extent that such liability arises before or as a result of the termination or expiry of all or part of this Contract.

86.3.4 The Supplier shall and shall procure that it and any Sub-Contractor shall as soon as reasonably practicable obtain any indemnity or Bond required in accordance with the Admission Agreement.

86.3.5 The Supplier shall and shall procure that any Relevant Sub-contractor shall award benefits (where permitted) to the Eligible Employees under the LGPS Regulations in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Authority.  The Supplier shall be responsible for meeting all costs associated with the award of such benefits.

86.4 Supplier/Sub-contractor pension scheme
86.4.1 Where the Supplier or Relevant Sub-contractor does not wish to offer, or is otherwise prevented from offering, the Eligible Employees membership or continued membership or continuing rights of membership of the LGPS, the Supplier shall or shall procure that the Relevant Sub-contractor shall offer the Eligible Employees membership of an occupational pension scheme with effect from the Effective Pension Date or, if the Relevant Transfer occurs after the Effective Pension Date, from and including the date of that Relevant Transfer. Such occupational pension scheme must be:

(a) established no later than three (3) months prior to the date of the Relevant Transfer; and

(b) certified by the GAD as providing benefits that are broadly comparable to those provided by the LGPS;

and the Supplier shall produce evidence of compliance with this sub-paragraph 2.4.1 to the Authority prior to the date of the Relevant Transfer.

86.5 The Authority’s actuary shall determine the terms for bulk transfers from the LGPS to the Supplier or Sub-Contractor’s scheme following the Effective Pension Date and any subsequent bulk transfers on termination or expiry of part or all of this Contract.

86.6 The Supplier shall and shall procure that each Relevant Sub-contractor shall:

86.6.1 maintain such documents and information as will be reasonably required to manage the pension rights of and aspects of any onward transfer of any person engaged or employed by the Supplier or any Relevant Sub-contractor in the provision of the Services on the expiry or termination of this Contract (including without limitation identification of the Eligible Employees);

86.6.2 promptly provide to the Authority such documents and information mentioned in paragraph 2.6.1 which the Authority may reasonably request in advance of the expiry or termination of this Contract; and

fully cooperate (and procure that the trustees of the Supplier's or the Relevant Sub-contractor’s scheme shall fully cooperate) with the reasonable requests of the Authority relating to any administrative tasks necessary to deal with the pension rights of and aspects of any onward transfer of any person engaged or employed by the Supplier or any Relevant Sub-contractor in the provision of the Services on expiry or termination of this Contract.
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Processing, Personal Data and Data Subjects
87 Definitions

In this Schedule 11
 (Processing, Personal Data and Data Subjects):

87.1 Unless defined elsewhere in this Schedule 11
 defined terms shall have the same meaning as they have in Schedule 1 (Definitions).

87.2 In this Schedule 11
 the following additional terms have the following meanings unless inconsistent with the context:

Controller has the meaning given to it in the UK GDPR;

Data Processing shall have the same meaning as set out in the DPA 2018;

Data Loss Event means any event that results, or may result, in unauthorised access to Personal Data held by the Supplier under this Contract, and/or actual or potential loss and/or destruction of Personal Data in breach of this Contract, including any Personal Data Breach;

Data Protection Impact Assessment means an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data;

Data Protection Officer has the meaning given to it in the UK GDPR;

Data Subject has the meaning given to it in the UK GDPR;

Data Subject Access Request means a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data;

Information Commissioner's Office means the independent authority responsible for enforcing Data Protection Legislation; 
Personal Data has the meaning given to it in the UK GDPR;

Personal Data Breach has the meaning given to it in the UK GDPR;

Processor has the meaning given to it in the UK GDPR;

Protective Measures means appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it;

Sub-processor means any third party appointed to process Personal Data on behalf of the Supplier related to this Contract;

88 Data Protection

88.1 The parties acknowledge that for the purposes of the Data Protection Legislation, the Authority is the Controller and the Supplier is the Processor. The only processing that the Supplier is authorised to do is listed in Part 2 of Schedule 11
(Processing, Personal Data and Data Subjects) by the Authority and may not be determined by the Supplier.

88.2 Without prejudice to the generality of clause 40 (Data Protection), the Authority will ensure that it has all necessary appropriate consents and notices in place to enable lawful transfer of the Personal Data to the Supplier for the duration and purposes of this Contract.

88.3 The Supplier shall notify the Authority immediately if it considers that any of the Authority's instructions infringe the Data Protection Legislation.

88.4 The Supplier shall provide all reasonable assistance to the Authority in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the Authority, include:

88.4.1 a systematic description of the envisaged processing operations and the purpose of the processing;

88.4.2 an assessment of the necessity and proportionality of the processing operations in relation to the Services;

88.4.3 an assessment of the risks to the rights and freedoms of Data Subjects; and

88.4.4 the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of personal data.

88.5 The Supplier shall, in relation to any Personal Data processed in connection with its obligations under this Contract:

88.5.1 process that Personal Data only on the written instructions of the Authority and in accordance with Part 2 of Schedule 11
 (Processing, Personal Data and Data Subjects), unless the Supplier is required to do otherwise by legislation.  If it is so required the Supplier shall promptly notify the Authority before processing the Personal Data unless prohibited by legislation;

88.5.2 ensure that it has in place Protective Measures, which have been reviewed and approved by the Authority as appropriate to protect against a Data Loss Event having taken account of the:

(a) nature of the data to be protected;

(b) harm that might result from a Data Loss Event;

(c) state of technological development; and

(d) cost of implementing any measures;

88.5.3 ensure that :

(a) the Supplier Personnel do not process Personal Data except in accordance with this Contract (and in particular Part 2 of Schedule 11
 (Processing, Personal Data and Data Subjects));

(b) it takes all reasonable steps to ensure the reliability and integrity of any Supplier Personnel who have access to the Personal Data and ensure that they:

i are aware of and comply with the Supplier’s duties under this Schedule;

ii are subject to appropriate confidentiality undertakings with the Supplier or any Sub-processor;

iii are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by the Authority or as otherwise permitted by this Contract; and

iv have undergone adequate training in the use, care, protection and handling of Personal Data; and

88.5.4 not transfer Personal Data outside of the EU unless the prior written consent of the Authority has been obtained and the following conditions are fulfilled:

(a) the Authority or the Supplier has provided appropriate safeguards in relation to the transfer as determined by the Authority;

(b) the Data Subject has enforceable rights and effective legal remedies;

(c) the Supplier complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Authority in meeting its obligations); and

(d) the Supplier complies with any reasonable instructions notified to it in advance by the Authority with respect to the processing of the Personal Data;

88.5.5 at the written direction of the Authority, delete or return Personal Data (and any copies of it) to the Authority on expiry or earlier termination of this Contract  unless the Supplier is required by legislation to retain the Personal Data.

88.6 Subject to paragraph 2.7, the Supplier shall notify the Authority immediately if it:

88.6.1 receives a Data Subject Access Request (or purported Data Subject Access Request);

88.6.2 receives a request to rectify, block or erase any Personal Data;

88.6.3 receives any other request, complaint or communication relating to either party's obligations under the Data Protection Legislation;

88.6.4 receives any communication from the Information Commissioner’s Office or any other regulatory authority in connection with Personal Data processed under this Contract;

88.6.5 receives a request from any third party for disclosure of Personal Data where compliance with such request is required or purported to be required by legislation; or

88.6.6 becomes aware of a Data Loss Event.

88.7 The Supplier’s obligation to notify under paragraph 2.6 shall include the provision of further information to the Authority in phases, as details become available.

88.8 Taking into account the nature of the processing, the Supplier shall provide the Authority with full assistance in relation to either party's obligations under Data Protection Legislation and any complaint, communication or request made under paragraph 2.6 (and insofar as possible within the timescales reasonably required by the Authority) including by promptly providing:

88.8.1 the Authority with full details and copies of the complaint, communication or request;

88.8.2 such assistance as is reasonably requested by the Authority to enable the Authority to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;

88.8.3 the Authority, at its request, with any Personal Data it holds in relation to a Data Subject;

88.8.4 assistance as requested by the Authority following any Data Loss Event;

88.8.5 assistance as requested by the Authority with respect to any request from the Information Commissioner’s Office, or any consultation by the Authority with the Information Commissioner's Office.

88.9 The Supplier shall maintain complete and accurate records and information to demonstrate its compliance with this Schedule. 

88.10 The Supplier shall allow for audits of its Data Processing activity by the Authority or the Authority's designated auditor.

88.11 The Supplier shall designate a Data Protection Officer if required by the Data Protection Legislation.

88.12 As at the Commencement Date, the Authority does not consent to the Supplier appointing any Sub-processor of Personal Data under this Contract.  Any such third-party processing shall require the Authority's prior written consent.  If, following the Commencement Date, the Authority does consent in writing to the Supplier appointing a Sub-processor then, before allowing any Sub-processor to process any Personal Data related to this Contract, the Supplier must:

88.12.1 notify the Authority in writing of the intended Sub-processor and processing;

88.12.2 enter into a written agreement with the Sub-processor which give effect to the terms set out in this Schedule 11
 such that they apply to the Sub-processor; and

88.12.3 provide the Authority with such information regarding the Sub-processor as the Authority may reasonably require.

88.13 The Supplier shall remain fully liable for all acts or omissions of any Sub-processor.

88.14 The Authority may, at any time on not less than 30 Business Days’ notice, revise this Schedule by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Contract).

88.15 The Supplier shall, and shall procure that all Sub-Contractors shall enter into such further agreements relating to compliance with Data Protection Legislation as the Authority may from time to time reasonably require.

88.16 The parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Authority may on not less than 30 Working Days’ notice to the Supplier amend this Contract to ensure that it complies with any guidance issued by the Information Commissioner’s Office.
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Bidder Note: Full Details will be inserted in final contract following award of contract.
89 The Supplier shall comply with any further written instructions with respect to processing by the Authority. 

90 Any such further instructions shall be incorporated into this Schedule.

	Description
	Details

	Subject matter of the processing
	
The sharing of customer information, following a care act assessment to enable to care provider to support the Customer with their eligible social care needs.


	Duration of the processing
	The time period in which the Supplier is commissioned to provide this Service to the Customer. 

	Nature and purposes of the processing
	The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means) etc.

The purpose of the processing is to enable to inform the Supplier of the relevant information in relation to each Customer they support. 

	Type of Personal Data 
	This includes but is not limited to name, address, date of both, gender, telephone number, next of kin, care needs, liquid logic reference number. 

	Categories of Data Subject
	Staff (including volunteers, agents, and temporary workers), customers/ clients, suppliers.

	Plan for return and destruction of the data once the processing is complete UNLESS requirement under union or member state law to preserve that type of data
	[Describe how long the data will be retained for, how it be returned or destroyed]
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Minor Change Control Note
	Minor Change Request
	Dated …………………………

	To be completed by Authority's Representative / Supplier's Representative (as applicable)

	Change no:
	

	Title of Minor Change
	

	Requested by:
	

	Reason why Minor Change is required:
	

	Brief details of Minor Change (attach any specifications if relevant):
	

	Price (if any) of Minor Change – not to exceed marginal cost of effecting the Minor Change
	

	Timetable for implementing Minor Change
	

	Schedule of payments (if relevant)
	

	Impact of the Minor Change on any other aspects of the Services
	

	Date of expiry of validity of the Minor Change (if any)
	

	
	

	Signed by Authority's Representative

On behalf of Authority
	Date:

	Signed by Supplier's Representative

On behalf of Supplier
	Date:
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	EXECUTED as a DEED
	 

	By affixing of the COMMON SEAL of
	 

	WILTSHIRE COUNCIL
	 

	in the presence of:
	.................................

	 
	Authorised Officer

	 
	 

	EXECUTED as a DEED
	 

	by [NAME OF SUPPLIER]
	 

	acting by and under the signatures of:
	 

	[NAME OF DIRECTOR]
	.................................

	 
	[SIGNATURE OF DIRECTOR]

	 
	Director

	 
	 

	[NAME OF DIRECTOR OR COMPANY SECRETARY]
	.................................

	 
	[SIGNATURE OF DIRECTOR OR COMPANY SECRETARY]

	 
	[Director OR Company Secretary]



