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	DATE:
OUR REF:
YOUR REF: 

	Please Contact: 

	Dear Sirs




Re: Contract for the Supply of a Cheshire Integrated Community Equipment Service  

Following your tender/proposal for the supply of a Cheshire Community Equipment Service  to Cheshire East Borough Council, we are pleased to enclose two copies of the contract for execution. 

Please can you arrange for both copies of the contract to be signed on behalf of [insert name of supplier]. Please do not date the contracts. 

Please return both copies of the contract to me at the address above so that I can arrange for them both to be signed on behalf of the Council and dated. I shall then return one completed copy to you for you to retain for your records. 

Yours faithfully 
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DATED
2020
(1)   CHESHIRE EAST BOROUGH COUNCIL

(2)   [INSERT NAME OF SUPPLIER]
CONTRACT FOR THE PROVISION OF GOODS AND SERVICES:

CHESHIRE INTEGRATED COMMUNITY EQUIPMENT SERVICE 
CONTRACT PARTICULARS

	Date of the Agreement:


	[     ]

	Supplier:


	[     ]


	Contract title/description of Goods and/or Services:


	Cheshire Integrated Community Equipment Service  

	Contract Period (duration in weeks/months/years):


	4 Years 

	Commencement Date:


	1st April 2021

	Termination Date:


	31st March 2025

	Option to extend: Y/N

Extension Period (if applicable):


	Yes

Up to 24 months in two blocks of 12 months 


	Contract Price:

Payment Terms:

Invoice address:


	As set out in Schedule 5
[     ]

The Council reserves the right to withhold payment of up to 20% of the amount due for under performance against the Key Performance Indicators detailed in – Schedule 4 

[     ]

	Contract Managers (names/contact details):


	For the Supplier:

Name/position: 
Tel:

e-mail:

For the Council:

Name/position:

Tel:

e-mail:


This Contract is made the                    day of                                            2020
BETWEEN

1
CHESHIRE EAST BOROUGH COUNCIL of Westfields, Middlewich Road, Sandbach, Cheshire c/o Municipal Buildings, Earle Street, Crewe CW1 2BJ (“the Council”) on behalf of itself, Cheshire West and Chester Borough Council (“CWaC”) and Cheshire NHS Clinical Commissioning Group (“the CCG”.) 
2.
[INSERT FULL COMPANY NAME OF SUPPLIER] incorporated and registered in England and Wales with company number [INSERT COMPANY NUMBER] whose registered office is at [INSERT REGISTERED OFFICE ADDRESS] (“the Supplier”)
ARTICLES OF AGREEMENT
(A) The Council is the local authority for the administrative area of Cheshire East and CWaC is the local authority for the administrative area of Cheshire West and Chester. Both local authorities have a duty under the Care Act 2014 to supply community equipment for those in need of social care and support.

(B) The Council and CWaC are Best Value Councils under the Local Government Act 1999 and the functions in respect of which the Council and CWaC wish to procure are Best Value functions.


(C) The CCG is able to delegate and fund the supply of community equipment by the Council and CWaC as a health related function for the purposes of delaying or avoiding admissions into hospital and wishes to do so under terms agreed between the Council and the CCG.  

(D) The Council is commissioning the Goods and Services as defined in this Agreement on its own behalf and as Lead Commissioner for and on behalf of CWaC and the CCG within the overlapping area of the Borough of Cheshire East, Cheshire West and Chester and the wider administrative district of the CCG.  

(E) The Council acting as Lead Commissioner has undertaken a tender process on behalf of itself CWaC and the CCG to procure Suppliers to deliver the Goods and Services throughout  Cheshire as defined in the Service Specification at Schedule 3. The Council will take the role of contract lead and will contract manage this Agreement and the Goods and Services under it on behalf of itself CWaC and the CCG.

(F) The Council placed an OJEU Notice in the Official Journal of the European Union reference ################## seeking bids from potential Suppliers to be appointed as eligible suppliers of Goods and  Services under this Agreement.

(G) The Council has selected the Supplier to supply the Goods and Services and the Supplier has agreed to supply the Goods and Services subject to, and in accordance with the terms and conditions of this Agreement.

NOW IT IS AGREED

1. That the Supplier shall provide the Goods and Services in accordance with the terms of the Contract for the Contract Period.
2. That so long as the Supplier provides the Goods and Services in accordance with the terms of the Contract and to the reasonable satisfaction of the Council the Council shall make payments to the Supplier as set out in the Contract.

3. FORM OF CONTRACT

This Contract is made up of these Articles of Agreement and the following Schedules only:
· Schedule 1 -
Terms And Conditions Of Contract
· Schedule 2 -
Special Terms And Conditions Of Contract
· Schedule 3 -
Specification
· Schedule 4-    Performance Regime

· Schedule 5 -
Pricing Schedule
· Schedule 6 - 
Supplier’s Tender
COMMENCEMENT DATE OF CONTRACT: 1st April 2021

EXPIRY DATE OF CONTRACT: 31st March 2025
OPTION TO EXTEND:  24   MONTHS (AS DETAILED IN THE SPECIAL TERMS)
SIGNATURE/SEALING

	For and on behalf of Cheshire East Borough Council

For and on behalf of the Supplier
Authorised signatory:

Name:

Authorised signatory:

Name:

Title:

Title:

Date:

Date:

I hereby witness and attest this signature of the above named Director/Authorised Signatory

Witness Signature:

Witness Name:

Witness Address: 

Witness Occupation:
 THE COMMON SEAL OF

 CHESHIRE EAST BOROUGH COUNCIL

 was hereunto affixed in the presence of
AUTHORISED SIGNATORY
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SCHEDULE 1
TERMS AND CONDITIONS OF CONTRACT FOR THE PROVISION OF GOODS AND SERVICES
1 Definitions and Interpretation

1.1 In these terms and conditions:

	“Achieved KPIs”
	means in respect of any Service in any measurement period, the standard of performance actually achieved by the Supplier in the provision of that Service in the measurement period in question (calculated and expressed in the same way as the KPI for that Service is calculated and expressed in Schedule 4 );

	“Affiliates”
	means any entity that is owned or controlled by the Council, where control is defined as the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of an entity, whether through ownership of voting securities, by contract or otherwise;

	“Associate”

“Applicable Laws”
	means Cheshire West and Chester Borough Council and Cheshire NHS Clinical Commissioning Group;

means (a) European Union or Member State laws with respect to any Council Personal Data in respect of which the Council is subject to Data Protection Laws; and (b) any other applicable law with respect to any Council Personal Data in respect of which the Council is subject to any other Data Protection Laws;

	“Central Government Body”
	means a body listed in one of the following sub-categories of the Central Government classification of the Public Sector Classification Guide, as published and amended from time to time by the Office for National Statistics:

(a) Government Department;

(b) Non-Departmental Public Body or Assembly Sponsored Public Body (advisory, executive, or tribunal);

(c) Non-Ministerial Department; or

(d) Executive Agency;

	“Charges”
	means the charges for the Services as specified in Schedule 4 (the Pricing Schedule) of the Contract; 

	“Client”

“Collect”

“Commercially Sensitive Information”
	Shall have the definition set out in the Specification. 

Means collect the Goods from the Client at the Premises address and on the date specified in the Special Terms, which shall include any other specific arrangements agreed in accordance with Clause 7. Collected and Collection shall be construed accordingly;

means the information listed in Annex 2 of Schedule 2 comprising information of a commercially sensitive nature relating to the Supplier, its intellectual property rights or its business, or which the Supplier has indicated to the Council that, if disclosed by the Council, would cause the Supplier significant commercial disadvantage or material financial loss;

	“Contract” 
	means the contract between (i) the Council and (ii) the Supplier comprising of: 

· Articles of Agreement;

· Schedule 1 - Terms and Conditions of Contract;

· Schedule 2 - Special Terms and Conditions of Contract (including Annexes A,B,C, 1 and 2);

· Schedule 3 – Specification;

· Schedule 4 – Performance Regime 

· Schedule 5 – Pricing Schedule;

· Schedule 6 – Supplier’s Tender;



	“Contracted Processor”
	means the Supplier or a Subprocessor;

	“Council”
	means Cheshire East Borough Council  ;

	“Council Data”
	means any data processed by a Contracted Processor on behalf of the Council and/or its Affiliates or Associates pursuant to or in connection with this Agreement;

	“Council Equipment”

“Council Personal Data”
	Means any plant or equipment which the Council has given the Supplier permission to use at the Council Premises for the purposes of providing the Services

means any Personal Data Processed by a Contracted Processor on behalf of the Council and/or its Affiliates or Associates pursuant to or in connection with this Agreement;

	“Council Premises”

“Data Protection Laws”
	Means premises of the Council or an Associate or other partner which are to be provided from time to time for use by the Provider for the temporary storage of Goods pending delivery to Clients. 

means (i) the GDPR, the LED and any applicable national implementing Laws as amended from time to time; (ii) the DPA 2018 to the extent that it relates to processing of personal data and privacy; (iii) all applicable Law about the processing of personal data and privacy;



	 “”Date of Collection” 

“Date of Delivery”
	means the date by which the Goods must be collected from the Premises , as specified in the Specification and the Special Terms;

means the date by which the Goods must be delivered to the Client at the Premises, as specified in the Special Terms;

	“Delete/Deletion”


	means deletion, removal of the Council Personal Data from the Supplier’s system using software certified to recognised international standards, including but not limited to, CESG HMG Infosec. Standard No: 5 Secure Sanitisation (Baseline and Enhanced);

	 “Deliver”
	means hand over the Goods to the Client  at the Premises address and on the date specified in the Special Terms, which shall include unloading and any other specific arrangements agreed in accordance with Clause 7. Delivered and Delivery shall be construed accordingly;

	“DPA 2018” 
	means Data Protection Act 2018;

	“EEA”
	means the European Economic Area;

	“Employee Liability Information”


	means:

the information that a transferor is obliged to notify to a transferee under regulation 11 (2) of TUPE:

(a) the identity and age of the employee;

(b) the employee's written statement of employment particulars (as required under section 1 of the Employment Rights Act 1996);

(c) information about any disciplinary action taken against the employee and any grievances raised by the employee, where a Code of Practice issued under Part IV of the Trade Union and Labour Relations (Consolidation) Act 1992 relating exclusively or primarily to the resolution of disputes applied, within the previous two years;

(d) information about any court or tribunal case, claim or action either brought by the employee against the transferor within the previous two years or where the transferor has reasonable grounds to believe that such action may be brought against the Supplier arising out of the employee's employment with the transferor;

(e) information about any collective agreement that will have effect after the Effective Date or the Service Transfer Date, as the case may be, in relation to the employee under regulation 5 (a) of TUPE;

	
	

	“European Economic 

Area”
	means the European Economic Area (EEA) which consists of the European Union and all the European Free Trade Association (EFTA) countries except Switzerland;

	“Exit Management and Transition Plan”

“FOIA”
	Means a plan produced by the Provider which sets out the strategy to be followed on the termination (in whole or in part) or expiry of the Contract developed in accordance with the requirements of the Specification and referred to in Clause 21.9 and Schedule 2.

means the Freedom of Information Act 2000;

	“Force Majeure”


	means any cause affecting the performance by a party of its obligations under this Contract arising from acts, events, omissions or non-events beyond its reasonable control, including acts of God, riots, war, acts of terrorism, epidemic, fire, flood, storm or earthquake and any disaster, but excluding any industrial dispute relating to the Supplier, the Supplier’s Staff or any other failure in the Supplier's supply chain;

	“Goods”
	means the goods to be supplied by the Supplier to the Clients of the Council and its Associates under the Contract and shall include used goods to be Collected from the Premises to be refurbished and Supplied in accordance with the Specification  ;

	“Information”
	has the meaning given under section 84 of the FOIA; 

	“Intellectual Property”
	means any and all intellectual property rights of any nature anywhere in the world whether registered, registerable or otherwise, including patents, utility models, trade marks, registered designs and domain names, applications for any of the foregoing, trade or business names, goodwill, copyright and rights in the nature of copyright, design rights, rights in databases, moral rights, know-how and any other intellectual property rights which subsist in computer software, computer programs, websites, documents, information, techniques, business methods, drawings, logos, instruction manuals, lists and procedures and particulars of customers, marketing methods and procedures and advertising literature, including the "look and feel" of any websites;

	“Key Personnel” 
	means any persons specified as such in the Special Terms, or otherwise notified as such by the Council to the Supplier in writing;  

	“KPIs”
	means the key performance indicators set out in Schedule 4 

	“Law”
	means any applicable Act of Parliament, subordinate legislation within the meaning of section 21 (1) of the Interpretation Act 1978, exercise of the royal prerogative, enforceable community right within the meaning of Section 2 of the European Communities Act 1972, regulatory policy, guidance or industry code, judgment of a relevant court of law, or directives or requirements of any regulatory body of which the Supplier is bound to comply;



	“LED” 
	means the Law Enforcement Directive (Directive (EU) 2016/680) C;



	“Management Reports”
	means the reports to be prepared and presented by the Supplier in accordance with clauses 3.9 and 14 [to include a comparison of Achieved KPIs with the Target KPIs in the measurement period in question and measures to be taken to remedy any deficiency in Achieved KPIs];



	“Mobilisation Date”

“Mobilisation Period”

“Mobilisation Plan”

“Necessary Consents” 


	means the date set out in Schedule 2. 

means the period from the Mobilisation Date to the Commencement Date.

means the plan drawn up by the Provider which identifies the actions they intend to achieve in the Mobilisation Period and which meets the requirements of the Specification.

means all approvals, certificates, authorisations, permissions, licences, permits, regulations and consents necessary from time to time for the performance of the Services;

	“Party”
	means the Supplier or the Council (as appropriate) and “Parties” shall mean both of them; 

	“Premises”
	means the Client’s premises identified in the Special Terms  and the Specification which Services are to be provided by the Supplier on the terms set out in this Contract;

 

	“Pricing Schedule”
	as set out at Schedule 5; 

	“Prohibited Act” 
	the following constitute Prohibited Acts:

(a) to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to:

(i) induce that person to perform improperly a relevant function or activity; or

(ii) reward that person for improper performance of a relevant function or activity;

(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Contract; 

(c) committing any offence:

(i) under the Bribery Act 2010;

(ii) under legislation creating offences concerning fraudulent acts;

(iii) at common law concerning fraudulent acts relating to this Contract or any other contract with the Council; or  

(iv) defrauding, attempting to defraud or conspiring to defraud the Council; 



	“Purchase Order Number”
	means the Council’s unique number relating to the order for Services to be provided by the Supplier to the Council in accordance with the terms of the Contract; 

	“Request for Information”
	has the meaning set out in the FOIA or the Environmental Information Regulations 2004 as relevant (where the meaning set out for the term “request” shall apply); 

	“Restricted Transfer”
	means:

i. a transfer of Council Personal Data from the Council to a Contracted Processor; or

ii. an onward transfer of Council Personal Data from a Contracted Processor to a Contracted Processor, or between two establishments of a Contracted Processor;
in each case, where such transfer would be prohibited by Data Protection Laws (or by the terms of data transfer agreements put in place to address the data transfer restrictions of Data Protection Laws);

	“Services”
	means the services to be provided by the Supplier to the Clients of the Council and its Associates under the Contract;  

	“Service Transfer Date”

	means the date on which the Services (or any part of the Services), transfer from the Supplier or its sub-contractor to the Council or any replacement supplier;

	“Special Terms”
	means the special terms and conditions of contract as set out in Schedule 2;

	“Specification”
	means the specification for the Services (including as to quantity, description and quality) as specified in Schedule 3 (Specification) of the Contract; 

	“Staff”
	means all directors, officers, employees, agents, consultants and contractors of the Supplier and/or of any sub-contractor of the Supplier engaged in the performance of the Supplier’s obligations under the Contract; 

	“Staff Vetting Procedures”
	means vetting procedures that accord with good industry practice or, where requested by the Council, the Council’s procedures for the vetting of personnel as provided to the Supplier from time to time;  

	“Subprocessor”
	means any person (including any third party, but excluding an employee of the Supplier or any of its sub-contractors) appointed by or on behalf of the Supplier to Process Personal Data on behalf of the Council and/or its Associates in connection with this Agreement;

	“Supplier”
	means the person named as Supplier in the Contract;

	“Target KPI”
	means the minimum level of performance for a KPI which is required by the Council as set out against the relevant KPI in Schedule 3 [Appendix 1];

	“Tender”
	means the tender submitted by the Supplier and other associated documentation set out in Schedule 6 (Supplier’s Tender);

	“Term”
	means the period from the Commencement Date of the Contract to the Expiry Date as such period may be extended in accordance with an option to extend as may be set out in the Special Terms or terminated in accordance with the terms and conditions of the Contract; 

	“TUPE”

“VAT”
	Means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246).

means value added tax in accordance with the provisions of the Value Added Tax Act 1994; and

	“Working Day”
	means a day (other than a Saturday or Sunday) on which banks are open for business in the City of London.


1.2 In these terms and conditions, unless the context otherwise requires:

1.2.1 references to numbered clauses are references to the relevant clause in these terms and conditions;

1.2.2 any obligation on any Party not to do or omit to do anything shall include an obligation not to allow that thing to be done or omitted to be done;

1.2.3 the headings to the clauses of these terms and conditions are for information only and do not affect the interpretation of the Contract;

1.2.4 any reference to an enactment includes reference to that enactment as amended or replaced from time to time and to any subordinate legislation or byelaw made under that enactment; 

1.2.5 the word ‘including’ shall be understood as meaning ‘including without limitation’; and

1.2.6 the terms “Commission”, “Controller”, “Data Subject”, “Member States”, “Personal Data”, “Personal Data Breach”, “Processing” and “Supervisory Authority” shall have the same meaning as in the GDPR.    

2 Contract Documentation
2.1 For the avoidance of doubt, the following documents shall be deemed to be incorporated and shall be read and construed as part of this Contract: 

Schedule 1 – these Terms and Conditions of Contract;
Schedule 2 – Special Terms and Conditions of Contract (including Annex 1 and Annex 


        2);
Schedule 3 – Specification;
Schedule 4 – Performance Regime

Schedule 5 – Pricing Schedule; and
(e) Schedule 6 – Supplier’s Tender. 

3 Supply of Goods and Services

3.1 In consideration of the Council’s agreement to pay the Charges, the Supplier shall supply the Goods and Services to the Clients of the Council and its Associates during the Term subject to and in accordance with the terms and conditions of the Contract. 

3.1A
The Provider must comply with the Conditions Precedent set out in Clause 11 of Schedule 2.

3.1B  
During the Mobilisation Period the Provider will engage with the Council and the providers of the Services immediately prior to the Commencement Date (Existing Provider) in order to ensure a smooth transition of the Services from the Existing Providers to the Provider.

3.2   In supplying the Goods, the Supplier shall co-operate with the Council in all matters relating to the supply of Goods and comply with all the Council’s instructions.
3.3
The Supplier shall supply the Goods in accordance with the Specification. The Supplier warrants, represents, undertakes and guarantees that the Goods supplied under the Contract shall:
3.3.1 be free from defects (manifest or latent), in materials and workmanship and remain so for 12 months after Delivery or in accordance with any additional period contained in the Special Terms;

3.3.2 be of satisfactory quality (within the meaning of the Sale of Goods Act 1979) and comply with any applicable statutory and regulatory requirements relating to the manufacture, labelling, packaging, storage, handling and delivery of the Goods; 

3.3.3 conform with the specifications (including the Specification), drawings, descriptions given in quotations, estimates, brochures, sales, marketing and technical literature or material (in whatever format made available by the Supplier) supplied by, or on behalf of, the Supplier;

3.3.4 be free from design defects; and

3.3.5 be fit for any purpose held out by the Supplier or made known to the Supplier by the Council expressly or by implication, and in this respect the Council relies on the Supplier’s skill and judgement.  The Supplier acknowledges and agrees that the approval by the Council of any designs provided by the Supplier shall not relieve the Supplier of any of its obligations under this sub-clause. 

3.3.6 This clause 3.3 shall not apply to used Goods Collected from the Premises and written off by agreement between the Parties under clause 4.2.6 of the Specification. 

3.4 In supplying the Services, the Supplier shall:

3.4.1 co-operate with the Council in all matters relating to the Services and comply with all the Council’s instructions;

3.4.2 perform the Services with all reasonable care, skill and diligence in accordance with good industry practice in the Supplier’s industry, profession or trade;

3.4.3 use Staff who are suitably skilled and experienced to perform tasks assigned to them, and in sufficient number to ensure that the Supplier’s obligations are fulfilled in accordance with the Contract;

3.4.4 ensure that the Services shall conform with all the Council’s policies, the descriptions and specifications set out in the Specification;

3.4.5 comply with all applicable laws; and

3.4.6 provide all equipment, tools and vehicles and other items as are required to provide the Services.
3.5 
The Council may by written notice to the Supplier at any time request a variation to the scope of the Services.  In the event that the Supplier agrees to any variation to the scope of the Services, the Charges shall be subject to fair and reasonable adjustment to be agreed in writing between the Council and the Supplier. 
3.6
The Supplier shall have an ongoing obligation throughout the Term to identify new or potential improvements to the Services.  As part of this obligation the Supplier shall identify and report to the Council’s representative quarterly in the first contract year and once every six months for the remainder of the Term on: 

3.6.1 
the emergence of new and evolving relevant technologies which could 
improve the Services; 

3.6.2 
new or potential improvements to the Services including the quality, 
responsiveness, procedures, benchmarking methods, performance 
mechanisms and customer support services in relation to the Services;

3.6.3 
new or potential improvements to the interfaces or integration of the Services with other services provided by third parties or the Council which might result in efficiency or productivity gains or in reduction of operational risk; and

3.6.4 
changes in ways of working that would enable the Services to be delivered at lower costs and/or at greater benefits to the Council.

3.7
Any potential Changes highlighted as a result of the Supplier’s reporting in accordance with clause 3.6 shall be addressed by the Parties using the variation procedure at clause 3.5.
3.8    Where any Service is stated in Schedule 4 to be subject to a specific KPI, the 
Supplier shall provide that Service in such a manner as will ensure that the Achieved KPI in 
respect of that Service is equal to or higher than such specific Target KPI.

3.9
The Supplier shall provide records of any Management Reports summarising the Achieved KPIs.

4        Charges, Payment and Recovery of Sums Due
4.1 
The Charges for the Goods and Services shall be as set out in Schedule 5 (Pricing Schedule) and shall be the full and exclusive remuneration of the Supplier in respect of the provision of the Goods and Services.  Unless otherwise agreed in writing by the Council, the Charges shall include every cost and expense of the Supplier directly or indirectly incurred in connection with the performance of the Goods and Services, including but not limited to the costs of packaging, insurance, delivery, unloading, stacking and carriage. 

4.2 
The Supplier shall invoice the Council monthly in arrears as specified in the Contract.  Each invoice shall include such supporting information required by the Council to verify the accuracy of the invoice, including the relevant Purchase Order Number and a breakdown of the Goods and Services provided in the invoice period.  
4.2A
Invoices shall separately itemise the Goods and Services commissioned by the Council for CWAC, for the CCG in the Cheshire West and Chester local authority area and for the CCG in the  Cheshire East local authority area.
4.3  The Council shall accept and process for payment an electronic invoice submitted for payment by the Supplier where the invoice is undisputed and where it complies with the standard on electronic invoicing. For these purposes an electronic invoice complies with the standard on electronic invoicing where it complies with the European standard and any of the syntaxes published in Commission Implementing Decision (EU) 2017/1870.

4.4
Where the Supplier submits an invoice in accordance with clauses 4.2 and 4.2A the Council will consider and verify that invoice in a timely fashion.

4.5
In consideration of the supply of the Goods and provision of the Services by the Supplier, the Council shall pay the Supplier the invoiced amounts no later than 30 days after the Council has received and determined that the invoice (which includes a valid Purchase Order Number) is valid and undisputed.  The Council may, without prejudice to any other rights and remedies under the Contract, withhold or reduce payments in the event of unsatisfactory performance.

4.6 
Where the Council fails to comply with clause 4.4 and there is undue delay in considering and verifying the invoice, the invoice shall be regarded as valid and undisputed for the purposes of clause 4.5 after a reasonable time has passed and in any event after 60 days have passed.

4.7
All amounts stated are exclusive of VAT which shall be charged at the prevailing rate.  The Council shall, following the receipt of a valid VAT invoice, pay to the Supplier a sum equal to the VAT chargeable in respect of the Goods and Services. 

4.8 
If there is a dispute between the Parties as to the amount invoiced, the Council shall pay the undisputed amount. The Supplier shall not suspend the supply of the Goods and Services unless the Supplier is entitled to terminate the Contract for a failure to pay undisputed sums in accordance with clause 21.3.  Any disputed amounts shall be resolved through the dispute resolution procedure detailed in clause 0. 

4.9   If a Party fails to make any undisputed payment due to the other Party under the Contract by the due date for payment, then the defaulting party shall pay interest on the overdue amount at the rate of 2% per annum above the base lending rate of the Bank of England from time to time. The Parties agree that this clause 4.9 provides each of them with a substantial remedy in respect of any late payment of sums due for the purposes of the Late Payment of Commercial Debts (Interest) Act 1998. Such interest shall accrue on a daily basis from the due date until the actual date of payment of the overdue amount, whether before or after judgment. The defaulting party shall pay the interest together with the overdue amount. This clause shall not apply to payments that the defaulting party disputes in good faith. 
4.10 
If any sum of money is contractually recoverable from or payable by the Supplier under the Contract (including any sum which the Supplier is liable to pay to the Council in respect of any breach of the Contract), that sum may be deducted unilaterally by the Council from any sum then due, or which may come due, to the Supplier under the Contract or under any other Contract or contract with the Council.  The Supplier shall not be entitled to assert any credit, set-off or counterclaim against the Council in order to justify withholding payment of any such amount in whole or in part. 

4.11  The Provider shall not be eligible for any payments in respect of the Mobilisation Period.

5
Term


This Contract shall take effect on the Mobilisation Date.  Delivery of the Services shall begin on the Commencement Date and shall continue for the Term and shall expire on the Expiry Date, unless it is otherwise extended by the Council in accordance with an option to extend contained in the Special Terms (in which case the terms and conditions of the Contract shall apply throughout any such extended period) or terminated in accordance with the terms and conditions of the Contract.  

6 
Cancellation

The Council shall have the right to cancel the order for the Goods, or any part of the Goods, which have not yet been Delivered to the Council. The cancellation shall be made in writing. Without prejudice to the generality of the foregoing, the Council shall pay such Charges or that part of the Charges for Goods which have been Delivered to the Council or, on the deemed date of service of the notice of cancellation, are already in transit and the costs of materials which the Supplier has purchased to fulfil the order for the Goods and which cannot be used for other orders or be returned to the supplier of those materials for a refund. For the avoidance of doubt the Council shall not be liable for any loss of anticipated profits or any consequential loss.
7 
Delivery and Collection
7.1
The Supplier shall Deliver and Collect the Goods to/from Clients of the Council and its Associates in accordance with clause 4.2 of the Specification on or by the Date of Delivery or Collection. Unless otherwise agreed in writing by the Council, Delivery and Collection shall be on the date and at the Premises address  Delivery of the Goods shall be completed once the completion of unloading the Goods from the transporting vehicle at the Delivery address has taken place (and as appropriate when the Goods have been installed) and the Client has signed for the Delivery. Collection of the Goods shall be completed once the completion of loading of the Goods onto the transporting vehicle at the Delivery address has taken place and the Client or their carer or other representative has signed for the Collection  .

7.2
Any access to the Premises  and any labour and equipment that may be provided by the Council in connection with Delivery or Collection of the Goods shall be provided without acceptance by the Council of any liability in respect of any actions, claims, costs and expenses incurred by third parties for any loss of damages to the extent that such loss or damage is not attributable to the negligence or other wrongful act of the Council or its servant or agent.  The Supplier shall indemnify the Council in respect of any actions, suits, claims, demands, losses, charges, costs and expenses, which the Council may suffer or incur as a result of or in connection with any damage or injury (whether fatal or otherwise) occurring in the course of Delivery or installation to the extent that any such damage or injury is attributable to any act or omission of the Supplier or any of its sub-contractors.

7.3
Upon Delivery or Collection of the Goods the Prescriber shall be provided with  an electronic  Delivery or Collection note which shows the type and quantity of the Goods and, in the case of Delivery the Purchase Order number and in the case of part Delivery , the outstanding balance remaining to be Delivered. For the avoidance of doubt, no terms specified within or attached to the delivery note shall apply in precedence to this Contract. 

7.4
Deliveries and Collections shall be made at the times and in accordance with the timescales set out  in the Specification. 

7.5
Where (i) the Supplier fails to Deliver or Collect the Goods or part of the Goods in accordance with its obligations under clause 4.2 of the Specification or (ii) the Goods or part of the Goods do not comply with the provisions of clause 3, then without limiting any of its other rights or remedies implied by statute or common law, the Council shall be entitled in the case of Delivery :

7.5.1
to request the Supplier, free of charge, to deliver substitute Goods within the timescales specified by the Council;

7.5.2
to reject the Goods (in whole or in part) and require the Supplier, free of charge, to repair or replace the rejected Goods, or to provide a full refund of the price of the rejected Goods (if paid);

7.5.3
to reject the Goods (in whole or part) and return them to the Supplier at the Supplier’s own risk and expense and the Council shall be entitled to a full refund on those Goods or part of Goods duly returned; and
7.5.4
to buy the same or similar Goods from another supplier and to recover any expenses incurred in respect of buying the goods from another supplier which shall include but not be limited to administration costs, chargeable staff time and extra delivery costs.

and in the case of Collections:

7.5.5    to request the Supplier, free of charge, to Collect the Goods on up to two further occasions within the timescales specified by the Council and if Collection is not then made in accordance with Clause 4.2 of the Specification  the Council may at its discretion arrange for Collection by a third party and recharge to the Provider its reasonable costs in doing so.  
7.6    The Council shall be under no obligation to accept or pay for any Goods delivered in excess of the quantity ordered. If the Council elects not to accept such over-delivered Goods it shall give notice in writing to the Supplier to remove them within 5 Working Days and to refund to the Council any expenses incurred by it as a result of such over-delivery (including but not limited to the costs of moving and storing the Goods), failing which the Council may dispose of such Goods and charge the Supplier for the costs of such disposal. The risk in any over-delivered Goods shall remain with the Supplier unless they are accepted by the Council.

8 
Property and Guarantee of Title

8.1 
Without prejudice to any other rights or remedies of the Council, title and risk in the Goods shall pass to the Council when Delivery of the Goods is complete (including off-loading and stacking).
8.2
The Supplier warrants that:

8.2.1
it has full clear and unencumbered title to all the Goods;

8.2.2
at the date of Delivery of any of the Goods it shall have full and unrestricted right, power and authority to sell, transfer and deliver all of the Goods to the Council. On Delivery the Council shall acquire a valid and unencumbered title to the Goods.

9     Premises and equipment

9.1 
All equipment, tools and vehicles brought onto the Premises by the Supplier or the Staff shall be at the Supplier’s risk. The Supplier shall use the Premises solely for the purpose of performing its obligations under the Contract and shall limit access to the Premises to such Staff as is necessary for that purpose. The Supplier shall co-operate (and ensure that its Staff co-operate) with such other persons working concurrently on the Premises as the Council may reasonably request.

9.2
On completion of the Delivery or Collection of the Goods and provision of the Services  the Supplier shall vacate the Premises, remove the Supplier’s plant, equipment and unused materials and all rubbish arising out of the provision of the Goods and Services and leave the Premises in a clean, safe and tidy condition. The Supplier shall be solely responsible for making good any damage to the Premises or any objects contained on the Premises which is caused by the Supplier or any Staff, other than fair wear and tear.   

9.3 
The Council may, during normal business hours and on reasonable notice, inspect and examine the manner in which the relevant Goods and Services are supplied at or from the Premises.
9A   Council Premises and equipment
9A.1 If necessary, the Council and its Associates shall provide the Supplier with reasonable access at reasonable times to the Council Premises on a non-exclusive licence basis free of charge, for the purpose of supplying the Goods and Services.  All equipment, tools and vehicles brought onto the Council’s and Associates’ Premises by the Supplier or the Staff shall be at the Supplier’s risk. The Supplier shall use the Premises solely for the purpose of performing its obligations under the Contract and shall limit access to the Premises to such Staff as is necessary for that purpose. The Supplier shall co-operate (and ensure that its Staff co-operate) with such other persons working concurrently on the Premises as the Council may reasonably request.

9A.2
If the Supplier supplies all or any of the Goods and Services at or from the Council Premises, on completion of the delivery of the Goods and provision of the Services or termination or expiry of the Contract (whichever is the earlier) the Supplier shall vacate the Council Premises, remove the Supplier’s plant, equipment and unused materials and all rubbish arising out of the provision of the Goods and Services and leave the Council Premises in a clean, safe and tidy condition. The Supplier shall be solely responsible for making good any damage to the Premises or any objects contained on the Council Premises which is caused by the Supplier or any Staff, other than fair wear and tear.   

9A.3 
If the Supplier supplies all or any of the Goods and Services at or from its premises or the premises of a third party, the Council may, during normal business hours and on reasonable notice, inspect and examine the manner in which the relevant Goods and Services are supplied at or from the relevant premises. 

9A.4 
The Council shall be responsible for maintaining the security of the Council Premises in accordance with its standard security requirements. While on the Premises the Supplier shall, and shall procure that all Staff shall, comply with all the Council’s security requirements.

9A.5 
Where all or any of the Goods and Services are supplied from the Supplier’s premises, the Supplier shall, at its own cost, comply with all security requirements specified by the Council in writing.

9A.6 
Without prejudice to clause 3.4.6, any equipment provided by the Council for the purposes of the Contract (Council Equipment) shall remain the property of the Council and shall be used by the Supplier and the Staff only for the purpose of carrying out the Contract.  Such Council Equipment shall be returned promptly to the Council on expiry or termination of the Contract.  

9A.7 
The Supplier shall reimburse the Council for any loss or damage to the Council Equipment (other than deterioration resulting from normal and proper use) caused by the Supplier or any Staff.  Equipment supplied by the Council shall be deemed to be in a good condition when received by the Supplier or relevant Staff unless the Council is notified otherwise in writing within 5 Working Days.  

 10
  Staff and Key Personnel

10.1 
If the Council reasonably believes that any of the Staff are unsuitable to undertake work in respect of the Contract, it may, by giving written notice to the Supplier:

10.1.1 
refuse admission to the relevant person(s) to the Premises; 

10.1.2 

direct the Supplier to end the involvement in the provision of the Services of the relevant person(s); and/or

10.1.3 

require that the Supplier replace any person removed under this clause with another suitably qualified person and procure that any security pass issued by the Council to the person removed is surrendered;
and the Supplier shall comply with any such notice. 

10.2   The Supplier shall ensure that: 

10.2.1 
each of the Staff is suitably qualified, adequately trained and capable of providing the applicable Services in respect of which they are engaged; 

10.2.2 
there is an adequate number of Staff to provide the Services properly;

10.2.3 
only those people who are authorised by the Supplier (under the authorisation procedure to be agreed between the Parties) are involved in providing the Services; 

10.2.4 
all of the Staff comply with all of the Council’s policies including those that apply to persons who are allowed access to the Premises;
10.2.5 
all Staff are vetted in accordance with the Staff Vetting Procedures and if 

requested, comply with the Council’s Staff Vetting Procedures as supplied from time to time;

10.2.6 
if requested to do so, it shall provide the Council with a list of the names and addresses (and any other relevant information) of all persons who may require admission to the Premises in connection with the Contract; and

10.2.7
it procures that all Staff comply with any rules, regulations and requirements reasonably specified by the Council.

10.3 
The Council may refuse to grant access to, and remove, any of the Staff who do not comply with any such policies, or if they otherwise present a security threat. 

10.4 
The Supplier shall replace any of the Staff who the Council reasonably decides have failed to carry out their duties with reasonable skill and care. Following the removal of any of the Staff for any reason, the Supplier shall ensure such person is replaced promptly with another person with the necessary training and skills to meet the requirements of the Services.  
10.5 
The Supplier shall maintain up-to-date personnel records on the Staff engaged in the provision of the Services and, on request, provide reasonable information to the Council on the Staff. The Supplier shall ensure at all times that it has the right to provide these records in compliance with the applicable Data Protection Legislation.  

10.6 
The Supplier shall use its best endeavours to ensure continuity of personnel and to ensure that the turnover rate of its staff engaged in the provision or management of the Services is at least as good at the prevailing industry norm for similar services, locations and environments.

10.7
The Supplier shall appoint the Key Personnel to be responsible for the matters allocated to such Key Personnel. The Key Personnel are key to the success of the implementation and/or operation of the Services and shall be retained on the implementation and/or operation of the Services for such time as a person is required to perform the role which has been allocated to the applicable Key Personnel. The Key Personnel shall have the authority to act on behalf of the Supplier on the matters for which they are expressed to be responsible. 

10.8   The Supplier shall not remove or replace any of the Key Personnel unless:
10.8.1 
requested to do so by the Council, in consultation with its Associates;

10.8.2 
the person is on long-term sick leave;

10.8.3 
the element of the Services in respect of which the individual was engaged has been completed to the Council's satisfaction;

10.8.4
the person resigns from their employment with the Supplier; 
10.8.5
the Supplier obtains the prior written consent of the Council. 
10.9 
The Supplier shall inform the Council of the identity and background of any replacements for any of the Key Personnel as soon as a suitable replacement has been identified. The Council shall be entitled to interview any such person and may object to any such proposed appointment within 20 Working Days of being informed of or meeting any such replacement if, in its reasonable opinion, it considers the proposed replacement to be unsuitable for any reason.  
10.10
The Supplier shall ensure that the role of each of its Key Personnel is not vacant (in terms of a permanent representative) for more than 5 Working Days. Any replacement shall be as, or more, qualified and experienced as the previous incumbent and fully competent to carry out the tasks assigned to the Key Personnel whom they have replaced. A temporary replacement shall be identified with immediate effect from the Supplier or the Council becoming aware of the role becoming vacant. 
10.11 
The Council may require the Supplier to remove, or procure the removal of, any of its Key Personnel whom it considers, in its reasonable opinion, to be unsatisfactory for any reason which has a material impact on such person's responsibilities.
10.12 
If the Supplier replaces the Key Personnel as a consequence of this clause 10, the cost of effecting such replacement shall be borne by the Supplier. 

10.13 Any Key Personnel shall not be released from supplying the Services without the agreement of the Council, except by reason of long-term sickness, maternity leave, paternity leave, termination of employment or other extenuating circumstances. 
10.14
Any replacements to the Key Personnel shall be subject to the prior written agreement of the Council (not to be unreasonably withheld).  Such replacements shall be of at least equal status or of equivalent experience and skills to the Key Personnel being replaced and be suitable for the responsibilities of that person in relation to the Services. 

11     Assignment and sub-contracting
11.1  The Supplier shall not without the written consent of the Council assign, sub-contract, novate or in any way dispose of the benefit and/ or the burden of the Contract or any part of the Contract. Where the Supplier’s tender identifies a sub-contractor, this sub clause shall only apply to the replacement of the already identified sub-contractor. The Council may, in the granting of such consent, provide for additional terms and conditions relating to such assignment, sub-contract, novation or disposal. The Supplier shall be responsible for the acts and omissions of its sub-contractors as though those acts and omissions were its own.  

11.2 Where the Supplier enters into a sub-contract for the purpose of performing its obligations under the Contract, it shall ensure that a provision is included in such sub-contract which requires payment to be made of all sums due by the Supplier to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice in accordance with the terms of clauses 4.2, 4.3 and 4.4 above and a provisions requiring the sub-contractor to that Sub-Contract to include in any further Sub-Contract it awards similar provisions to clauses 4.2, 4.3 and 4.4 above. In this clause  “Sub-Contract” means a contract between two or more suppliers, at any stage of remoteness from the Council in a subcontracting chain, made wholly or substantially for the purpose of performing (or contributing to the performance of) the whole or any part of this Contract.
11.3 
Where the Council has consented to the placing of sub-contracts, the Supplier shall, at the request of the Council, send copies of each sub-contract, to the Council as soon as is reasonably practicable.  

11.4 
The Council may assign, novate, or otherwise dispose of its rights and obligations under the Contract without the consent of the Supplier provided that such assignment, novation or disposal shall not increase the burden of the Supplier’s obligations under the Contract. 

12     Conflicts of Interest
12.1 
The Supplier shall take appropriate steps to ensure that neither the Supplier nor any Staff is placed in a position where, in the reasonable opinion of the Council, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Supplier and the duties owed to the Council under the provisions of the Contract.  The Supplier will disclose to the Council full particulars of any such conflict of interest which may arise.

12.2
The Council reserves the right to terminate the Contract immediately by notice in writing and/or to take such other steps it deems necessary where, in the reasonable opinion of the Council, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Supplier and the duties owed to the Council under the provisions of the Contract.

13 
Intellectual Property and Indemnity

Goods

13.1
The Supplier grants the Council a perpetual, royalty-free, irrevocable, non-exclusive licence (with the right to sub-licence) to use all intellectual property rights in the Goods or in any materials accompanying the Goods to the extent that it is necessary to fulfil its obligations under this Contract. 
13.2
The Supplier shall indemnify, and keep indemnified, the Council in full against all cost, expenses, damages and losses (whether direct or indirect), including any interest, penalties, and reasonable legal and other professional fees (including legal costs and disbursements on a solicitor and client basis) awarded against or incurred or paid by the Council as a result of or in connection with any claim made against the Council for actual or alleged infringement of a third party’s intellectual property arising out of, or in connection with, the supply or use of the Goods, except to the extent that the claim has been caused by or contributed to by the Council’s acts or omissions.
13.3
The Council shall promptly notify the Supplier of any infringement claim made against it relating to any Goods and, subject to any statutory obligation requiring the Council to respond, shall permit the Supplier to have the right, at its sole discretion to assume, defend, settle or otherwise dispose of such claim.  The Council shall give the Supplier such assistance as it may reasonably require to dispose of the claim and shall not make any statement which might be prejudicial to the settlement or defence of the claim.
Services
13.4
In the absence of prior written agreement by the Council to the contrary, all Intellectual Property created by the Supplier or any employee, agent or subcontractor of the Supplier:

(a) in the course of performing the Services; or  

(b) exclusively for the purpose of performing the Services, 

shall vest in the Council on creation.

13.5   All Intellectual Property in any materials provided by the Council to the Supplier for the purposes of this Contract shall remain the property of the Council but the Council hereby grants the Supplier a royalty-free, non-exclusive and non-transferable licence to use such materials as required until termination or expiry of the Contract for the sole purpose of enabling the Supplier to perform its obligations under the Contract.

13.6
The Supplier shall indemnify, and keep indemnified, the Council against all claims, demands, actions, costs, expenses (including legal costs and disbursements on a solicitor and client basis), losses and damages arising from or incurred by reason of any infringement or alleged infringement (including the defence of such alleged infringement) of any Intellectual Property by the availability of the Services, except to the extent that they have been caused by or contributed to by the Council’s acts or omissions. 

14    Governance and Records

14.1 The Supplier shall:

14.1.1 
attend progress/management meetings with the Council and its Associates at the frequency and times specified by the Council and shall ensure that its representatives are suitably qualified to attend such meetings; and

14.1.2 
submit progress/Management Reports to the Council at the times and in the format specified by the Council.

14.2 
The Supplier shall keep and maintain until 6 years after the end of the Contract, or as long a period as may be agreed between the Parties, full and accurate records of the Contract including the Services supplied under it and all payments made by the Council. The Supplier shall on request afford the Council or the Council’s representatives such access to those records as may be reasonably requested by the Council in connection with the Contract.

15     Confidentiality, Transparency and Publicity

15.1 
Subject to clause 15.2, each Party shall:


15.1.1 
treat all Confidential Information it receives as confidential, safeguard it accordingly and not disclose it to any other person without the prior written permission of the disclosing Party; and

15.1.2 
not use or exploit the disclosing Party’s Confidential Information in any way        except for the purposes anticipated under the Contract.

15.2 
Notwithstanding clause 15.1, a Party may disclose Confidential Information which it receives from the other Party:


15.2.1
where disclosure is required by applicable law or by a court of competent jurisdiction; 

15.2.3 
to its auditors or for the purposes of regulatory requirements; 

15.2.4 
on a confidential basis, to its professional advisers; 

15.2.5 
to the Serious Fraud Office where the Party has reasonable grounds to believe that the other Party is involved in activity that may constitute a criminal offence under the Bribery Act 2010; 
15.2.6 
where the receiving Party is the Supplier, to the Staff on a need to know basis to enable performance of the Supplier’s obligations under the Contract provided that the Supplier shall procure that any Staff to whom it discloses Confidential Information pursuant to this clause 15.2.6 shall observe the Supplier’s confidentiality obligations under the Contract; and

15.2.7 
where the receiving Party is the Council:

(a) on a confidential basis to the employees, agents, consultants and contractors of the Council;

(b) on a confidential basis to any other Central Government Body, any successor body to a Central Government Body or any company to which the Council transfers or proposes to transfer all or any part of its business;

(c) to the extent that the Council (acting reasonably) deems disclosure necessary or appropriate in the course of carrying out its public functions; or

(d) in accordance with clause 16;  

and for the purposes of the foregoing, references to disclosure on a confidential basis shall mean disclosure subject to a confidentiality contract or arrangement containing terms no less stringent than those placed on the Council under this clause 15.
15.3 The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of the Contract is not Confidential Information and the Supplier hereby gives its consent for the Council to publish this Contract in its entirety to the general public (but with any information that is exempt from disclosure in accordance with the FOIA redacted) including any changes to the Contract agreed from time to time.  The Council may consult with the Supplier to inform its decision regarding any redactions but shall have the final decision in its absolute discretion whether any of the content of the Contract is exempt from disclosure in accordance with the provisions of the FOIA.  

15.4 
The Supplier shall not, and shall take reasonable steps to ensure that the Staff shall not, make any press announcement or publicise the Contract or any part of the Contract in any way, except with the prior written consent of the Council.  

16  
Freedom of Information 

16.1 
The Supplier acknowledges that the Council and its Associates are subject to the requirements of the FOIA and the Environmental Information Regulations 2004 and shall:

16.1.1


provide all necessary assistance and cooperation as reasonably requested by   

the Council to enable the Council to comply with its obligations under the 


and the Environmental Information Regulations 2004;

16.1.2

transfer to the Council all Requests for Information relating to this Contract 
that it receives as soon as practicable and in any event within 2 Working Days 
of receipt; 

16.1.3 

provide the Council with a copy of all Information belonging to the Council 
requested in the Request for Information which is in its possession or control 
in the form that the Council requires within 5 Working Days (or such other 
period as the Council may reasonably specify) of the Council's request for 
such Information; and

16.1.4 
not respond directly to a Request for Information unless authorised in writing 
to do so by the Council.

16.2 
The Supplier acknowledges that the Council may be required under the FOIA and the Environmental Information Regulations 2004 to disclose Information concerning the Supplier or the Services (including commercially sensitive information) without consulting or obtaining consent from the Supplier. In these circumstances the Council shall, in accordance with any relevant guidance issued under the FOIA, take reasonable steps, where appropriate, to give the Supplier advance notice, or failing that, to draw the disclosure to the Supplier’s attention after any such disclosure. 

16.3   
Subject to clause 16.4, Annex 2 to Schedule 2 to this Agreement sets out certain information held by the Supplier on behalf of the Council and specific arrangements for the Council to access that information for FOIA requirements. The Council may make reasonable amendments to Annex 2 by written notice to the Supplier from time to time as the Council reasonably considers necessary to meet those requirements.

16.4 

Notwithstanding any other provision in the Contract, the Council shall be responsible 
for determining in its absolute discretion whether any Information relating to the 
Supplier or the Services is exempt from disclosure in accordance with the FOIA 
and/or the Environmental Information Regulations 2004.

17        Processing of Personal Data
17.1
The Supplier warrants and represents that, before any Subprocessor, Processes any Council Personal Data on behalf of the Council, the Supplier shall enter into an agreement with the Subprocessor that is compliant with Applicable Laws for the Processing of any Council Personal Data.
17.2
The Supplier shall:

17.2.1
comply with all applicable Data Protection Laws in the Processing of Council Personal Data; 
17.2.2
not Process Council Personal Data other than on the Council’s documented instructions unless Processing is required by Applicable Laws to which the relevant Contracted Processor is subject, in which case the Supplier shall to the extent permitted by Applicable Laws inform the relevant Council of that legal requirement before the relevant Processing of that Personal Data; and

17.2.3
not make or permit any Subprocessor to make any Restricted Transfers.

17.3
The Council instructs the Supplier (and authorises the Supplier to instruct each Subprocessor) to Process Council Personal Data, as reasonably necessary for the provision of the Services pursuant to this Agreement.

17.4
Annex 1 to Schedule 2 of this Agreement sets out certain information regarding the Contracted Processors' Processing of Council Personal Data as required by article 28(3) of the GDPR (and, possibly, equivalent requirements of other Data Protection Laws).  The Council may make reasonable amendments to Annex 1 by written notice to the Supplier from time to time as the Council reasonably considers necessary to meet those requirements.  Nothing in Annex 1 (including as amended pursuant to this clause 17.4) confers any right or imposes any obligation on any party to this Agreement.

17.5
The Supplier shall take reasonable steps to ensure the reliability of any employee, agent or contractor of any Contracted Processor who may have access to Council Personal Data, ensuring in each case that access is strictly limited to those individuals who need to know / access the relevant Council Personal Data, as strictly necessary for the purposes of this Agreement, and to comply with Applicable Laws in the context of that individual's duties to the Contracted Processor, ensuring that all such individuals are subject to confidentiality undertakings or professional or statutory obligations of confidentiality.

17.6
Taking into account the state of the art, the costs of implementation and the nature, scope, context and purposes of Processing as well as the risk of varying likelihood and severity for the rights and freedoms of natural persons, the Supplier shall in relation to Council Personal Data implement appropriate technical and organizational measures to ensure a level of security appropriate to that risk, including, as appropriate, the measures referred to in Article 32(1) of the GDPR.

17.7
In assessing the appropriate level of security, the Supplier shall take account in particular of the risks that are presented by Processing, in particular from a Personal Data Breach.

17.8
The Council authorises the Supplier to appoint (and permit each Subprocessor appointed in accordance with this clause 17.8 to appoint) Subprocessors in accordance with this clause 17.8.

17.9
The Supplier may continue to use those Subprocessors already engaged by the Supplier as at the date of this Agreement, subject to the Supplier in each case as soon as practicable meeting the obligations set out in clause 17.11.

17.10
The Supplier shall give the Council prior written notice of the proposed appointment of any new Subprocessor, including full details of the Processing to be undertaken by the Subprocessor. The Supplier shall not appoint (nor disclose any Council Personal Data to) the proposed Subprocessor except with the prior written consent of the Council.

17.11
With respect to each Subprocessor, the Supplier shall:
17.11.1
before the Subprocessor first Processes Council Personal Data (or, where relevant, in accordance with clause 17.9), carry out adequate due diligence to ensure that the Subprocessor is capable of providing the level of protection for Council Personal Data required by this Agreement;

17.11.2
ensure that the arrangement between the Supplier, and the Subprocessor, is governed by a written contract including terms which offer at least the same level of protection for Council Personal Data as those set out in this Agreement and meet the requirements of article 28(3) of the GDPR;

17.11.3
ensure that the Subprocessor shall not make a Restricted Transfer of any Council Personal Data; and

17.11.4
provide to the Council for review such copies of the Contracted Processors' agreements with Subprocessors (which may be redacted to remove confidential commercial information not relevant to the requirements of this Agreement) as the Council may request from time to time.

17.12
The Supplier shall ensure that each Subprocessor performs the obligations under clauses 17.2, 17.5, 17.13, 17.16, 17.17 and 17.22, as they apply to Processing of Council Personal Data carried out by that Subprocessor, as if it were party to this Agreement in place of the Supplier.

17.13
Taking into account the nature of the Processing, the Supplier shall assist the Council by implementing appropriate technical and organisational measures, insofar as this is possible, for the fulfilment of the Council’s obligations, as reasonably understood by the Council, to respond to requests to exercise Data Subject rights under the Data Protection Laws.

17.14
The Supplier shall:

17.14.1
promptly notify the Council if any Contracted Processor receives a request from a Data Subject under any Data Protection Law in respect of Council Personal Data; and

17.14.2
ensure that the Contracted Processor does not respond to that request except on the documented instructions of the Council or as required by Applicable Laws to which the Contracted Processor is subject, in which case the Supplier shall to the extent permitted by Applicable Laws inform the Council of that legal requirement before the Contracted Processor responds to the request.

17.15
The Supplier shall notify the Council without undue delay upon the Supplier or any Subprocessor becoming aware of a Personal Data Breach affecting Council Personal Data, providing the Council with sufficient information to allow the Council to meet any obligations to report or inform Data Subjects of the Personal Data Breach under the Data Protection Laws.  

17.16
The Supplier shall co-operate with the Council and take such reasonable commercial steps as are directed by the Council to assist in the investigation, mitigation and remediation of each such Personal Data Breach.

17.17
The Supplier shall provide reasonable assistance to the Council with any data protection impact assessments, and prior consultations with Supervising Authorities or other competent data privacy authorities, which the Council reasonably considers to be required of the Council by article 35 or 36 of the GDPR or equivalent provisions of any other Data Protection Law, in each case solely in relation to Processing of Council Personal Data by, and taking into account the nature of the Processing and information available to, the Contracted Processors.

17.18
Subject to clauses 17.19 and 17.20 the Supplier shall promptly and in any event within 30 days of the date of cessation of any Services involving the Processing of Council Personal Data (the "Cessation Date"), Delete and procure the Deletion of all copies of those Council Personal Data.

17.19
Subject to clause 17.20, the Council may in its absolute discretion by written notice to the Supplier within 30 days of the Cessation Date require the Supplier to (a) return a complete copy of all Council Personal Data to the Council by secure file transfer in such format as is reasonably notified by the Council to the Supplier; and (b) Delete and procure the Deletion of all other copies of Council Personal Data Processed by any Contracted Processor. the Supplier shall comply with any such written request within 30 days of the Cessation Date.

17.20
Each Contracted Processor may retain Council Personal Data to the extent required by Applicable Laws and only to the extent and for such period as required by Applicable Laws and always provided that the Supplier shall ensure the confidentiality of all such Council Personal Data and shall ensure that such Council Personal Data is only Processed as necessary for the purpose(s) specified in the Applicable Laws requiring its storage and for no other purpose. 

17.21
The Supplier shall provide written certification to the Council that it has fully complied with clause 17.18 to 17.20 within 30 days of the Cessation Date.

17.22
Subject to clauses 17.23 and 17.24, the Supplier shall make available to the Council on request all information necessary to demonstrate compliance with this Agreement, and shall allow for and contribute to audits, including inspections, by the Council or an auditor mandated by the Council in relation to the Processing of Council Personal Data by the Contracted Processors.

17.23
Information and audit rights of the Council only arise under clause 17.22 to the extent that this Agreement does not otherwise give them information and audit rights meeting the relevant requirements of Data Protection Law (including, where applicable, article 28 (3) (h) of the GDPR).

17.24
The Council when undertaking an audit shall give the Supplier reasonable notice of any audit or inspection to be conducted under clause 17.22 and shall make (and ensure that each of its mandated auditors makes) reasonable endeavours to avoid causing (or, if it cannot avoid, to minimise) any damage, injury or disruption to the Contracted Processors' premises, equipment, personnel and business while its personnel are on those premises in the course of such an audit or inspection. A Contracted Processor need not give access to its premises for the purposes of such an audit or inspection:

17.24.1
to any individual unless he or she produces reasonable evidence of identity and authority;

17.24.2
outside normal business hours at those premises, unless the audit or inspection needs to be conducted on an emergency basis and the Council undertaking an audit has given notice to the Supplier that this is the case before attendance outside those hours begins; or

17.24.3
for the purposes of more than one audit or inspection, in respect of each Contracted Processor, in any calendar year, except for any additional audits or inspections which:

17.24.3.1
the Council when undertaking an audit reasonably considers necessary because of genuine concerns as to the Supplier's compliance with this Agreement; or 

17.24.3.2
the Council is required or requested to carry out by Data Protection Law, a Supervisory Authority or any similar regulatory authority responsible for the enforcement of Data Protection Laws in any country or territory,

where the Council when undertaking an audit has identified its concerns or the relevant requirement or request in its notice to the Supplier of the audit or inspection.
17.25
The parties acknowledge that nothing in this Agreement relieves the Processor of its own direct responsibilities and liabilities under the Data Protection Laws.

17.26
The Supplier will be liable for the following types of loss which will be regarded as direct and will be recoverable by the Council for any:

17.26.1
regulatory losses or fines arising directly from the Supplier’s breach of Data Protection Law; and

17.26.2
additional operational or administrative costs and expenses from any material breach of the Principal Agreement;
17.26.3
wasted expenditure or unnecessary charges the Council pays because of the Supplier’s default;
17.26.4
other liabilities suffered by the Council in connection with the loss of, corruption or damage to, or failure to deliver Council Data by the Supplier.
17.27
Notwithstanding the general obligations in clauses 17.1 to 17.26, the Supplier will:


17.27.1 
enter into such data sharing agreements with the Council as it requires in 
such form as may be additionally set out in Schedule 2 Special Terms; 
and 

17.27.2 
act in accordance with any specific data processing provisions and 
requirements of the Council as may be additionally set out in Schedule 2 
Special Terms.
17A   TUPE

Where TUPE applies, the parties agree that the provisions of Annex C to Schedule 2 shall 

            apply to any Relevant Transfer of staff under this Contract.

18      Liability

18.1  The Supplier shall not be responsible for any injury, loss, damage, cost or expense suffered by the Council if and to the extent that it is caused by the negligence or wilful misconduct of the Council or by breach by the Council of its obligations under the Contract. 

18.2   Subject always to clauses 18.3 and 18.4:

18.2.1  the aggregate liability of the Supplier in respect of all defaults, claims, losses or damages howsoever caused, whether arising from breach of the Contract, the supply or failure to supply of the Services, misrepresentation (whether tortuous or statutory), tort (including negligence), breach of statutory duty or otherwise shall in no event exceed a sum equal to either 125% of the Charges paid or payable to the Supplier or such other sum as is set out in the Special Terms. This proviso shall not apply however if no such amount is recoverable due to the Supplier having been in breach if its obligations under clause 16 (Insurance) or of the terms of any insurance maintained in accordance therewith or having failed to report such circumstances of the claim to the insurers in question timeously; and

18.2.2  except in the case of claims arising under clauses 13.2, 13.6 17.26 and 24.9, in no event shall the Supplier be liable to the Council for any: 

(a) 
loss of profits;

(b) 
loss of business; 

(c) 
loss of revenue; 

(d) 
loss of or damage to goodwill;

(e)
 loss of savings (whether anticipated or otherwise); and/or

(f) 
 any indirect, special or consequential loss or damage.

18.3 
Nothing in the Contract shall be construed to limit or exclude either Party's liability for:

18.3.1 
death or personal injury caused by its negligence or that of its Staff;

18.3.2 

fraud or fraudulent misrepresentation by it or that of its Staff; or

18.3.3 

any other matter which, by law, may not be excluded or limited.

18.4   The Supplier’s liability under the indemnity in clause 13.2, 13.6 and 24.9 shall be unlimited. 

19      Insurance

19.1  The Supplier shall at its own cost effect and maintain with a reputable insurance company a policy or policies of insurance providing as a minimum the levels of covers specified in the Special Terms (“the Required Insurances”). 

19.2
The Supplier shall give the Council, on request, copies of all insurance policies referred to in this clause or a broker's verification of insurance to demonstrate that the Required Insurances are in place, together with receipts or other evidence of payment of the latest premiums due under those policies.

19.3
If, for whatever reason, the Supplier fails to give effect to and maintain the Required Insurances, the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Supplier. 

19.4
The terms of any insurance or the amount of cover shall not relieve the Supplier of any liabilities under the Contract. 

19.5
The Supplier shall hold and maintain the Required Insurances for a minimum of six years following the expiration or earlier termination of the Contract.

20  
Force Majeure

Neither Party shall have any liability under or be deemed to be in breach of the Contract for any delays or failures in performance of the Contract which result from circumstances beyond the reasonable control of the Supplier which amount to Force Majeure. Each Party shall promptly notify the other Party in writing when such circumstances cause a delay or failure in performance and when they cease to do so. If such circumstances continue for a continuous period of more than 30 days, either Party may terminate the Contract by written notice to the other Party.

21     Termination

21.1
Without prejudice to any other right or remedy it might have, the Council may terminate the Contract in whole or in part before Delivery or after Delivery, where only part of the Goods has been Delivered or part of the Services has been provided, by written notice to the Supplier with immediate effect if:

21.1.1
the Supplier (without prejudice to clause 21.1.5), is in material breach of any obligation under the Contract which is not capable of remedy; 

21.1.2 
the Supplier repeatedly breaches any of the terms and conditions of the Contract in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms and conditions of the Contract; 

21.1.3 
the Supplier is in material breach of any obligation which is capable of remedy, and that breach is not remedied within 30 days of the Supplier receiving notice specifying the breach and requiring it to be remedied; 

21.1.4 
the Supplier undergoes a change of control within the meaning of section 1124 of the Corporation Tax Act 2010; 

21.1.5 
the Supplier breaches any of the provisions of clauses 10.2, 15, 16, 17 and 22; 

21.1.6 
the Supplier becomes insolvent, or if an order is made or a resolution is passed for the winding up of the Supplier (other than voluntarily for the purpose of solvent amalgamation or reconstruction), or if an administrator or administrative receiver is appointed in respect of the whole or any part of the Supplier’s assets or business, or if the Supplier makes any composition with its creditors or takes or suffers any similar or analogous action (to any of the actions detailed in this clause 21.1.6) in consequence of debt in any jurisdiction; or 

21.1.7 
if any of the provisions of Regulation 73 (1) of the Public Contracts Regulations 2015 apply. 
21.2  The Supplier shall notify the Council as soon as practicable of any change of control as referred to in clause 21.1.4 or any potential such change of control.

21.3  In addition to the Supplier’s statutory rights, the Supplier may terminate the Contract by written notice to the Council if the Council has not paid any undisputed amounts within 90 days of them falling due.  

21.4  Termination or expiry of the Contract shall be without prejudice to the rights of either Party accrued prior to termination or expiry and shall not affect the continuing rights of the Parties under this clause and clauses 3.3, 3.4, 10, 13, 14.2, 15, 16, 17, 18, 19.5, 21.6, 24, 26 and 27.7, or any other provision of the Contract that either expressly or by implication has effect after termination, including provisions in the Special Terms.
21.5 
The Council may terminate the Contract at any time by notice in writing to the Supplier to take effect on any date falling at least 1 month (or, if the Contract is less than 3 months in duration, at least 10 Working Days) later than the date of service of the relevant notice, or as stated in the Special Terms.
21.6 
Upon termination or expiry of the Contract, the Supplier shall:


21.6.1 give all reasonable assistance to the Council and any incoming supplier of the Services; and


21.6.2 return all requested documents, information and data to the Council as soon as reasonably practicable. 

21.7
If this Contract is terminated in whole or in part under clause 21.5 the Council shall:

21.7.1
be liable to pay to the Supplier only such elements of the Charges, if any, that have reasonably and properly been accrued in accordance with the Contract or the affected part of the Contract up to the time of the termination *[together with any reasonable and proven commitments, liabilities or expenditure as may be detailed at, and in accordance with, section 22 (Termination) of the Special Terms] (“Termination Payment”). The Supplier shall submit a fully itemised and costed list of the Charges to the Council together with such supporting evidence as is requested by the Council; and/or

21.7.2 be entitled to deduct from any Termination Payment due under this Contract any sum in respect of any loss or damage to the Council resulting from or arising out of the termination of this Contract. Such loss or damage shall include the reasonable costs to the Council of the time spent by its officers in terminating the Contract and in making alternative arrangements for the supply of the Goods and Services or any parts of them; and/or

21.7.3 in the event that any sum of money owed by the Supplier to the Council (the Supplier’s debt) exceeds any Termination Payment under this Contract then the Council shall, at its sole discretion, be entitled to recover the Supplier’s debt as a civil debt.

21.8 
If the Contract is terminated under clause 21.1.7 then the Parties will agree how the costs that are to be incurred by the Parties pursuant to such termination may be apportioned between them.  Any dispute as to the apportionment of the costs under clause 21.1.7 and any Termination Payment due under clause 21.7.1 shall be dealt with in accordance with the dispute resolution procedure in clause 26. 

21.9 
On termination of this Contract for any reason the Supplier shall provide a single point of contact to coordinate the Supplier’s activities and liaise with the Council to ensure that exit management activities are completed as agreed and in accordance with the Exit Management and Transition Plan , including but not limited to using all reasonable endeavours to assist the Council to extract Council Data from the Supplier system to enable the Council to migrate the Council Data to a replacement system.

21.10 
On termination of this Contract for any reason or where it has become necessary to replace any part of the Supplier system on which the Council Data is stored the Supplier shall within the agreed timescales (no more than 30 days) provide written confirmation of the physical destruction of media containing Council Data to prevent accidental disclosure. The Supplier shall ensure that "Data Destruction Software" certified to recognised international standards, including but not limited to, CESG HMG Infosec Standard No: 5 Secure Sanitisation (Baseline and Enhanced) will be used to destroy the Council Data.

22      Compliance
22.1
The Supplier shall ensure that all Necessary Consents are in place to provide the Services and the Council shall not (unless otherwise agreed) incur any additional costs associated with obtaining, maintaining or complying with the same.

22.2
Where there is any conflict or inconsistency between the provisions of the Contract and the requirements of a Necessary Consent, then the latter shall prevail, provided that the Supplier has made all reasonable attempts to obtain a Necessary Consent in line with the requirements of the Services.

22.3 
The Supplier shall promptly notify the Council of any health and safety hazards which may arise in connection with the performance of its obligations under the Contract.  The Council shall promptly notify the Supplier of any health and safety hazards which may exist or arise at the Council’s premises and which may affect the Supplier in the performance of its obligations under the Contract.

22.4    The Supplier shall:


22.4.1 
comply with the reasonable requirements of the Council’s security arrangements;

22.4.2 
comply with all the Council’s health and safety measures; 


22.4.3 
comply with the requirements of the Health and Safety at Work Act 1974 and any other acts,  orders, regulations or codes of practice relating to health and safely;
22.4.4
 if requested by the Council, supply the Council with a copy of the Supplier’s Health and Safety policy statement; 

22.4.5 
notify the Council immediately in the event of any incident occurring in the performance of its obligations under the Contract on the Council’s premises where that incident causes any personal injury or damage to property which could give rise to personal injury;

22.4.6 
perform its obligations under the Contract in accordance with all applicable equality Law and the Council’s equality and diversity policy as provided to the Supplier from time to time;

22.4.7
take all reasonable steps to secure the observance of clause 22.4.6 by all Staff; and

22.4.8
provide the Services in accordance with the Council’s environmental policy as provided from time to time;

22.4.9  supply the Goods and any packaging in accordance with the Council’s environmental policy as provided from time to time;
22.4.10   comply with any social value provisions set out in the Special Terms. 

22.5
The Supplier will provide the Council on demand, at no cost to the Council and within such reasonable time which the Council may stipulate, with such Employee Liability Information regarding the terms and conditions of its Staff involved in the provision of the Services as the Council may reasonably require in order for the Council to decide whether the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) (or as may be amended) apply upon expiry or termination of this Contract and/or so that the Council can make appropriate provision in any future tender documentation for the Services and or related services.  Information disclosed to the Council pursuant to the clause shall not be used for any other purpose without the consent of the Supplier.

22.6
The Goods shall be packed and marked in a proper manner and in accordance with any instructions specified in the Special Terms, any statutory requirements and any requirements of the carriers. All packaging materials shall be considered non-returnable. The Supplier shall indemnify the Council against all actions, suits, claims, demands, losses, charges, costs and expenses which the Council may suffer or incur as a result of, or in connection with, any breach of this clause 22.6.

23 
Warranties and Representation

23.1   The Supplier acknowledges and confirms that:

23.1.1 it has had an opportunity to carry out a thorough due diligence exercise in relation to the Goods and Services and has asked the Council all the questions it considers to be relevant for the purpose of establishing whether it is able to provide the Goods and Services in accordance with the terms of this Contract;  

23.1.2 it has received all information requested by it from the Council pursuant to clause 23.1.1 to enable it to determine whether it is able to provide the Goods and Services in accordance with the terms of this Contract;

23.1.3  it has made and shall make its own enquiries to satisfy itself as to the accuracy and adequacy of any information supplied to it by or on behalf of the Council pursuant to clause 23.1.1;

23.1.4 it has raised all relevant due diligence questions with the Council before the Commencement Date;  

23.1.5  it has entered into this Contract in reliance on its own due diligence. 
23.2
Save as provided in this Contract, no representations, warranties or conditions are given or assumed by the Council in respect of any information which is provided to the Supplier by the Council and any such representations, warranties or conditions are excluded, save to the extent that such exclusion is prohibited by law. 
23.3    The Supplier warrants and represents that: 

23.3.1 
as at the Commencement Date, all information contained in the Tender remains true, accurate and not misleading, save as may have been specifically disclosed in writing to the Council prior to execution of the Contract; 
23.3.2
it shall promptly notify the Council in writing if it becomes aware during the performance of this Contract of any inaccuracies in any information provided to it by the Council during such due diligence which materially and adversely affects its ability to deliver the Goods and or perform the Services;
23.3.3 
it is not subject to any contractual obligation, compliance with which is likely to have a material adverse effect on its ability to perform its obligations under the Contract; 

23.3.4  
no proceedings or other steps have been taken and not discharged (nor, to the best of its knowledge, are threatened) for the winding up of the Supplier or for its dissolution or for the appointment of a receiver, administrative receiver, liquidator, manager, administrator or similar officer in relation to any of the Supplier ’s assets or revenue; and
23.3.5 
it has not done or omitted to do anything which could have a material adverse effect on its assets, financial condition or position as an ongoing business concern or its ability to fulfil its obligations under the Contract.
23.4 
The Supplier shall not be entitled to recover any additional costs from the Council which arise from, or be relieved from any of its obligations as a result of, any matters or inaccuracies notified to the Council by the Supplier in accordance with clause 23.3.2 save where such additional costs or adverse effect on performance have been caused by the Supplier having been provided with fundamentally misleading information by or on behalf of the Council and the Supplier could not reasonably have known that the information was incorrect or misleading at the time such information was provided. If this exception applies, the Supplier shall be entitled to recover such reasonable additional costs from the Council or shall be relieved from performance of certain obligations as shall be agreed in writing between the Parties.
23.5 
Nothing in this clause 23 shall limit or exclude the liability of the Council for fraud or fraudulent misrepresentation.

24
Prevention of Fraud and Corruption
24.1
The Service Provider:

(a) 
shall not, and shall procure that any Supplier Staff shall not in connection with this Contract commit a Prohibited Act; and
(b) 
warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Council, or that an agreement has been reached to that effect, in connection with the execution of this Contract, excluding any arrangement of which full details have been disclosed in writing to the Council before execution of this Contract.

24.2
The Supplier shall have an anti-bribery policy (which shall be disclosed to the Council on request) to prevent any Staff from committing a Prohibited Act and shall enforce it where appropriate.

24.3 
If any breach of clause 24.1 is suspected or known, the Supplier must notify the Council immediately.

24.4
If the Supplier notifies the Council that it suspects or knows that there may be a breach of clause 24.1 the Supplier must respond promptly to the Council’s enquiries, co-operate with any investigation by the Council to audit books, records and any other relevant documentation. 

24.5
The Council may terminate this Contract by written notice with immediate effect if the Supplier or any Staff (in all cases whether or not acting with the Supplier’s knowledge) breaches clause 24.1. 

24.6
 Any notice of termination under clause 24.5 must specify:

(a) the nature of the Prohibited Act;

(b) the identity of the party whom the Council believes has committed the Prohibited Act; and

(c) the date on which this Contract will terminate.

24.7
Any dispute relating to:

(a) the interpretation of clause 24.1; or

(b) the amount or value of any gift, consideration or commission,

shall be determined by the Council and its decision shall be final and conclusive.

24.8
Any termination under clause 24.5 shall be without prejudice to any right or remedy that has already accrued, or subsequently accrues, to the Council.

24.9
If there is any breach of this clause 24 by the Supplier the Council may terminate the Contract and recover from the Supplier the amount of any loss suffered by the Council resulting from the termination, including the cost reasonably incurred by the Council or making other arrangements for the supply of the Goods and any additional expenditure incurred by the Council throughout the remainder of the Contract. 

25     Compliance with Anti-Slavery and Human Trafficking Laws
25.1   In performing its obligations under the Contract, the Supplier shall:

(a) 
comply with all applicable anti-slavery and human trafficking laws, statutes, regulations and codes from time to time in force including but not limited to the Modern Slavery Act 2015; 

(b) 
not engage in any activity, practice or conduct that would constitute an offence under sections 1, 2 or 4, of the Modern Slavery Act 2015 if such activity, practice or conduct were carried out in the UK;

(c) 
include in contracts with its direct subcontractors and suppliers provisions which are at least as onerous as those set out in this clause 25;

(d)
notify the Council as soon as it becomes aware of any actual or suspected slavery or human trafficking in a supply chain which has a connection with this agreement;

(e) 
maintain a complete set of records to trace the supply chain of all Services provided to the Council in connection with the Contract; and

(f) 
permit the Council and its third party representatives to inspect the Supplier's premises, records, and to meet the Supplier's personnel to audit the Supplier's compliance with its obligations under this clause 25.

25.2  The Supplier represents and warrants that it has not been convicted of any offence involving slavery and human trafficking; nor has it been the subject of any investigation, inquiry or enforcement proceedings regarding any offence or alleged offence of or in connection with slavery and human trafficking.

25.3  The Council may terminate the Contract with immediate effect by giving written notice to the Supplier if the Supplier commits a breach of this clause 25. 
26     Dispute Resolution
26.1 
The Parties shall attempt in good faith to negotiate a settlement to any dispute between them arising out of or in connection with the Contract and such efforts shall involve the escalation of the dispute to an appropriately senior representative of each Party.

26.2 
If the dispute cannot be resolved by the Parties within one month of being escalated as referred to in clause 26.1, the dispute may by Contract between the Parties be referred to a neutral adviser or mediator (the “Mediator”) chosen by Contract between the Parties.  All negotiations connected with the dispute shall be conducted in confidence and without prejudice to the rights of the Parties in any further proceedings.  

26.3 
If the Parties fail to appoint a Mediator within one month, or fail to enter into a written Contract resolving the dispute within one month of the Mediator being appointed, either Party may exercise any remedy it has under applicable law. 

27      General

27.1 
Each of the Parties represents and warrants to the other that it has full capacity and 
authority, and all necessary consents, licences and permissions to enter into and 
perform 
its obligations under the Contract, and that the Contract is executed by its duly 
authorised representative.  

27.2 
A person who is not a party to the Contract shall have no right to enforce any of its 
provisions which, expressly or by implication, confer a benefit on him, without the prior 
written agreement of the Parties. 

27.3 
The Contract cannot be varied except in writing signed by a duly authorised 
representative of both the Parties. 

27.4 
The Contract contains the whole Contract between the Parties and supersedes and 
replaces any prior written or oral agreements, representations or understandings between 
them. The Parties confirm that they have not entered into the Contract on the basis of any 
representation that is not expressly incorporated into the Contract. Nothing in this 
clause shall exclude liability for fraud or fraudulent misrepresentation.

27.5 
Any waiver or relaxation either partly, or wholly of any of the terms and conditions of the 
Contract shall be valid only if it is communicated to the other Party in writing and 
expressly stated to be a waiver.  A waiver of any right or remedy arising from a breach of 
contract shall not constitute a waiver of any right or remedy arising from any other breach 
of the Contract.

27.6
The Contract shall not constitute or imply any partnership, joint venture, agency, fiduciary 
relationship or other relationship between the Parties other than the contractual 
relationship expressly provided for in the Contract. Neither Party shall have, nor represent 
that it has, any authority to make any commitments on the other Party’s behalf.

27.7
Except as otherwise expressly provided by the Contract, all remedies available to either 
Party for breach of the Contract (whether under the Contract, statute or common law) are 
cumulative and may be exercised concurrently or separately, and the exercise of one 
remedy shall not be deemed an election of such remedy to the exclusion of other 
remedies. 

27.8
If any provision of the Contract is prohibited by law or judged by a court to be unlawful, 
void or unenforceable, the provision shall, to the extent required, be severed from the 
Contract and rendered ineffective as far as possible without modifying the remaining 
provisions of the Contract, and shall not in any way affect any other circumstances of or 
the validity or enforcement of the Contract.

28
Notices

28.1  
Any notice to be given under the Contract shall be in writing and may be served by personal delivery, first class recorded or, subject to clause 28.3, e-mail to the address of the relevant Party set out in the Award Letter, or such other address as that Party may from time to time notify to the other Party in accordance with this clause.
28.2  
Notices served as above shall be deemed served on the Working Day of delivery provided delivery is before 5.00 pm on a Working Day.  Otherwise delivery shall be deemed to occur on the next Working Day. An e-mail shall be deemed delivered when sent unless an error message is received.

28.3  Notices under clauses 20 (Force Majeure) and 21 (Termination) may be served by e-mail only if the original notice is then sent to the recipient by personal delivery or recorded delivery in the manner set out in clause 28.1.
29     Governing Law and Jurisdiction

The validity, construction and performance of the Contract, and all contractual and non contractual matters arising out of it, shall be governed by English law and shall be subject to the exclusive jurisdiction of the English courts to which the Parties submit.

SCHEDULE 2

SPECIAL TERMS AND CONDITIONS OF CONTRACT
For the purposes of the Contract, the Council and the Supplier agree the following Special Terms:  

	1.Term:
	Mobilisation Date: 15tht December 2020 
Commencement Date: 1st April 2021
1.1 The Provider is required to mobilise the Services in accordance with the Draft Mobilisation Plan (and any revisions made to it in accordance with the terms of the Contract and the requirements of the Specification) during the Mobilisation Period.

1.2The Provider is required to deliver the Mobilisation Services (as detailed in the Specification) from the Mobilisation Date and to deliver all of the Services in accordance with the terms of this Contract and the Specification from the Commencement Date.  

1.3 Failure by the Provider to deliver some or all of the Services as set out above (including within the timescales specified in the Specification and this Schedule 2) may be regarded as a breach of this Contract resulting in the procedures set out in Schedule 1 clause 21 being invoked.

Expiry Date:  31st March 2025
Council Option to Extend: Yes

If YES: The Council may extend the Contract for two periods of up to 12 months each (Extension Period) upon giving not less than 3 months notice in writing to the Provider prior to the Expiry Date. 

The Terms and Conditions shall apply throughout any such extended period.

	2. The Goods

The Goods shall be Delivered in accordance with the following instructions:

2.1 Delivery Address

2.2 Date of Delivery

2.3 Packaging Instructions

2.4 Additional Delivery Instructions

3. The charges for the Goods shall be as set out in:

4. The specification of the Goods to be Delivered is as set out in:


	As set out in Part 4 of the Specification 
As set out in Part 4 of the Specification
As set out in Part 4 of the Specification

As set out in Part 4 of the Specification

Schedule 5 as provided for in Supplier’s quotation dated [insert date and time of submission].
Schedule 3 as provided for by the Council via the Chest on [insert date and time of publication].



	5. Installation and Training
	5.1
The Supplier shall install the Goods in accordance with the requirements of the Specification and the works which the Supplier is to undertake to install the Goods (“the Installation Works”) shall be in accordance with the Specification.

5.2 When the Supplier reasonably believes it has completed the Installation Works it shall notify the Council in writing. Following receipt of such notice, the Council shall inspect the Installation Works and shall, by giving written notice to the Supplier: 

(a)
accept the Installation Works, or 

(b)
reject the Installation Works and provide reasons to the Supplier if, in the Client’s reasonable opinion, the Installation Works do not meet the requirements set out in the Specification.  

5.3  If the Council rejects the Installation Works in accordance with clause 5.2(b), the Supplier shall immediately rectify or remedy any defects and if, in the Client’s reasonable opinion, the Installation Works do not, within 5 Working Days, meet the requirements set out in the Specification, the Council may terminate the Contract with immediate effect by notice in writing.

5.4 The Installation Works shall be deemed to be completed when the Supplier receives a notice issued by the Council in accordance with clause 5.2 (a). Notwithstanding acceptance of any Installation Works in accordance with that clause, the Supplier shall remain solely responsible for ensuring that the Goods and the Installation Works conform to the Specification. No rights of estoppel or waiver shall arise as a result of the acceptance by the Council of the Installation Works.

5.5 The Charges shall include the cost of instruction of the Client’s personnel in the use and maintenance of the Goods and such instruction shall be in accordance with the requirements detailed in the Specification.



	6. Time of the Essence
	Time of delivery shall be of the essence 

	7. Warranties and Guarantees
	Clause 3.3.1 applies.

	8. The Services
Specification:
	Schedule 3 [the Specification] as provided for by the Council via the Chest on [insert date and time of publication]].



	9. Place of Performance/Delivery/Collection

	The Services will be provided at the premises described in section 4 of the Specification (“the Premises”) for the purposes of the definitions and Clause 7 of the Terms and Conditions Schedule 1 of the Contract    

	10. Key Personnel
	The following persons are Key Personnel for the purposes of the Contract:

[insert name/s]              [insert title/s]

	11. Conditions Precedent
	The Provider shall:

11.1 within four (4) weeks of the Mobilisation Date provide:

11.1.1 a final and definitive Mobilisation Plan in accordance with the principles set out in the draft submitted with the Tender Response  and attached as Annex A to this Schedule 2 which evidences, to the satisfaction of the Council, how the Provider will have mobilised the Services by the Commencement Date; and

11.1.2 a draft Communications Plan for agreement by the Council.  

11.2 within 3 months from the Mobilisation Date the Provider shall produce to the Council for inspection an updated Business Continuity Plan.

11.3 at least 28 days before the Commencement Date produce to the Council, for inspection, documentary evidence that:

11.3.1 that appropriate checks regarding any sub-contractor’s requisite  skills and accreditations to successfully deliver the Services have been undertaken

11.3.2 that appropriate analysis of the workforce required, both in terms of number and requisite skills, to successfully deliver the Services, taking into account any Staff that may have transferred due to the application of TUPE has been undertaken.

11.4 at least 14 days before the Commencement Date produce to the Council, for inspection, documentary evidence that:

11.4.1 the required insurances are properly in place, adequate and valid.;

11.4.2 any required DBS checks are properly in place and valid;

11.4.3 any required accreditations for the delivery of the Services are properly in place and valid;

11.4.4 any IT systems which are required to enable the Supplier to deliver the Services are properly in place and fit for purpose.

11.5 no later than 12 months prior to  the end of the Term produce to the Council for inspection a final and definitive Exit Management and Transition Plan in accordance with the principles set out in the Specification and the draft submitted with the Tender Response and attached as Annex B to this Schedule 2.

11.6 within 12 months from the Commencement Date produce to the Council for inspection a Service Development Plan in accordance with the principles set out in the Specification. 

Failure by the Provider to comply with its obligations under this Schedule 2 clause 5 may be regarded as a breach of this Contract resulting in the procedures set out in Schedule 1 clause 21 being invoked.

	12. Charges for the Services shall be as set out in:
	Schedule 5 (Pricing Schedule)/as provided for in the Supplier’s quotation dated [insert date and time of submission].



	13. Liability
	Clause 18 applies

	14. Performance Regime
.


	The Services will be subject to the Performance Management Framework which includes the KPIs set out in Schedule 4 (Performance Regime).

	15. Insurances required in accordance with clause 18 of the Terms and Conditions 

Public Liability Insurance

Employers Liability Insurance

Product Liability Insurance 

Medical Malpractice  Insurance 
Professional Indemnity Insurance 

Cyber Insurance 


	With a limit of indemnity of not less than £10,000,000 in relation to any one claim or series of claims

With a limit of indemnity of not less than £10,000,000 in relation to any one claim or series of claims 

With a limit of indemnity of not less than £5,000,000 in relation to any one claim or series of claims

With a limit of indemnity of not less than £5,000,000 in relation to any one claim or series of claims
With a limit of indemnity of not less than £1,000,000 in relation to any one claim or series of claims
With a limit of indemnity of not less than £5,000,000 in relation to any one claim or series of claims (unless covered by Professional Indemnity including data breach, data loss and reputational damage)



	16. The addresses for notices of the Parties are:

Council:

	Cheshire East Borough Council 
[insert service address]

Attention: [insert title]

Email:  [insert email address]

	Supplier:
	[insert name
and address of Supplier]
Attention: [insert title]

Email:  [insert email address]



	17.TUPE
	Annex C applies to this contract.

	18. Liaison

	For general liaison your contact will continue to be [insert Contract Manager name and contact details] or, in their absence, [insert secondary name and contact details].

	19. Payment

	All invoices should be sent, quoting a valid purchase order number (PO Number), to: [supplier@ecwip.co.uk] or [Cheshire East Council, Cheshire Shared Services, Payments Section, Purchasing & Exchequer, PO Box 3655, Chester, CH1 9PP].

All invoices must be correctly itemised in accordance with Clauses 4.2 and 4.2A of the contract.

To avoid delay in payment it is important that the invoice is compliant and that it includes a valid PO Number, and the details (name and telephone number) of your Council contact (i.e. the person named in 8 above (Liaison)).  Non-compliant invoices will be sent back to you, which may lead to a delay in payment. If you have a query regarding an outstanding payment please contact our Accounts Payable section either by email to [supplier@ecwip.co.uk] or by telephone [01244 972 511] between 09:00-17:00 Monday to Friday.



	20. Processing of Personal Data (clause 17.4)
	See Annex One: Details of Processing of Council Personal Data

	21. Supplier to comply with the Council’s Staff Vetting Procedures in accordance with clause 7.2.5 of the Terms and Conditions (Schedule 1) 


	Required to comply

	22. Supplier required to comply with Disclosure and Barring Service checks

	The Council requires the Supplier to ensure that any person employed in the supply of the Services has undertaken a Disclosure and Barring Service check.  The Supplier shall ensure that no person who discloses that he/she has a conviction that is relevant to the nature of the Contract, relevant to the work of the Council, or is of a type otherwise advised by the Council (each such conviction a “Relevant Conviction”), or is found by the Supplier to have a Relevant Conviction (whether as a result of a police check, a Disclosure and Barring Service check or otherwise) is employed or engaged in the provision of any part of the supply of the Services.

	20. Supplier acknowledges and agrees to Safeguarding Children and Vulnerable Adults provisions:
	Safeguarding Children and Vulnerable Adults provisions:

For the purpose of this clause the following expressions shall have the following meanings:

“Regulated Activity”: in relation to children shall have the same meaning as set out in Part 1 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006 and in relation to vulnerable adults shall have the same meaning as set out in Part 2 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006.

“Regulated Activity Provider”: shall have the same meaning as set out in section 6 of the Safeguarding Vulnerable Groups Act 2006.

The Parties acknowledge that the Supplier is a Regulated Activity Provider with ultimate responsibility for the management and control of the Regulated Activity provided under this Contract and for the purposes of the Safeguarding Vulnerable Groups Act 2006

The Supplier shall:

· ensure that all individuals engaged in Regulated Activity are subject to a valid enhanced disclosure check for regulated activity undertaken through the Disclosure and Barring Service (DBS); and 

· monitor the level and validity of checks under this clause for each member of staff;

· not employ or use the services of any person who is barred from, or whose previous conduct or records indicate that he or she would not be suitable to carry out Regulated Activity or who may otherwise present a risk to service users. 

The Supplier warrants that at all times for the purposes of this Contract it has no reason to believe that any person who is or will be employed or engaged by the Supplier in the provision of the Services is barred from the activity in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time. 

The Supplier shall immediately notify the Council of any information that it reasonably requests to enable it to be satisfied that the obligations of this clause have been met.

The Supplier shall refer information about any person carrying out the Services to the DBS where it removes permission for such person to carry out the Services (or would have, if such person had not otherwise ceased to carry out the Services) because, in its opinion, such person has harmed or poses a risk of harm to service users or children or vulnerable adults.  



	21. Social Value Requirements
	The following provisions in relation to social value shall apply:

 The Supplier shall comply with the  targets and KPIs in respect of environment, economic and social aspects of Social Value as set out in the Supplier’s Tender



	22. Additional Special Terms and Conditions of Contract: Health and Safety. 

	22.    HEALTH AND SAFETY

22.1 The Supplier shall promptly notify the Council of any health and safety hazards, which may arise in connection with the performance of the agreement. The Council shall promptly notify the Supplier of any health and safety hazards that may exist or arise at the Premises and that may affect the Supplier in the performance of the agreement.

22.2 While on the Premises, the Supplier shall comply with any health and safety   measures implemented by the Council in respect of staff and other persons working on the Premises.

22.3 The Supplier shall notify the Council immediately in the event of any incident occurring in the performance of the agreement on the Premises where that incident causes any personal injury or damage to property that could give rise to personal injury. 

22.4 The Supplier shall comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to staff and other persons working on the Premises in the performance of the agreement. 

22.5 The Supplier shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc. Act 1974) is made available to the Council on request.



	23.1 Termination (clause 21.5)
23.2 Termination (clause 21.7.1)
	The termination notice period stated at clause 21.5, shall be amended to read as:  [(insert details)].
The Supplier is not required to comply with the following: 
Additional wording is inserted where indicated by an asterisk at the termination provision at clause 21.7.1: 
* “together with any reasonable and proven commitments, liabilities or expenditure which would otherwise represent an unavoidable loss by the Supplier by reason of the termination of the Contract, provided that the Supplier takes all reasonable steps to mitigate such loss. The Supplier shall submit a fully itemised and costed list, with supporting evidence, of losses reasonably and actually incurred by the Supplier. Where the Supplier holds insurance, the Supplier shall reduce its unavoidable costs by any insurance sums available.”

	24. Additional requirements for Clause 17 for Processing of Personal Data:

Clause 17.27.1 (Data Sharing Agreement):
Clause 17.27.2 (The Supplier as Data Controller/Joint Data Controller):

	The Supplier is not required to comply as follows:

The Supplier will enter into the attached data sharing agreement with the Council. 

The Supplier is required to comply/not required to comply as follows:

The parties acknowledge that:

in relation to Personal Data processed by the Supplier for the purpose of delivering the Goods and or Services the Supplier will be the sole Data Controller; and

in relation to Personal Data required by the Council for the purposes of quality assurance, performance management and contract management, that the Council and the Supplier will be joint Data Controllers.

The Supplier must ensure that all Personal Data processed by the Supplier in the course of delivering the Goods and or Services is processed in accordance with the relevant parties’ joint obligations under the GDPR.



	25. Information held by the Supplier on behalf of the Council (for FOIA purposes) (clause 16.3)
	See Annex 2: Details of Information held by the Supplier on behalf of the Council for FOIA purposes


ANNEX A – DRAFT MOBILISATION PLAN (Supplier to add)
ANNEX B – DRAFT EXIT MANAGEMENT AND TRANSITION PLAN (Supplier to add)
ANNEX C – TUPE 

                                                                                                     ANNEX 1

DETAILS OF PROCESSING OF COUNCIL PERSONAL DATA

This Annex 1 includes certain details of the Processing of Council Personal Data as required by Article 28(3) GDPR.
	Contract Title
	Cheshire Integrated Community Equipment service

	Subject matter and duration of the Processing of Council Personal Data
	The subject matter and duration of the Processing of Council Personal Data are set out in this Agreement

	The nature of the Processing of Council Personal Data
	Data relating to the supply of community equipment to service users and patients will be processed by the Provider as part of reporting requirements for Cheshire East Council. This will enable an overview of the functioning of the service in relation to service components e.g. deliveries on time, repairs undertaken, financial spend by partner, amount of types of items prescribed (see PMF for full details). In addition to this processing will be required by the Provider in the efficient delivery of the service for instance, to analyse orders to clients in order to determine effective delivery routes minimising road mileage, to analyse delivery addresses to ensure that an equitable service is being achieved.

The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means) etc.



	The purpose of the Processing of Council Personal Data
	The Council will update our adult social care records system using data supplied by the Provider in order to understand the support that has been put in place for a service user. We may also conduct supplementary processing of report data e.g. to understand how the needs of particularly types of clients are being addressed and to gauge efficiency of service delivery.



	The categories of Council Personal Data to be Processed
	Name of client, address of client, reason for client receiving client disability related information, prescriber name and role, prescribing activity



	The categories of Data Subject to whom Council Personal Data relates
	Staff (prescribers), clients



	The obligations and rights of the Council
	The obligations and rights of the Council are set out in this Agreement.


ANNEX 2

DETAILS OF INFORMATION HELD BY THE SUPPLIER ON BEHALF OF THE COUNCIL
This Annex 2 includes certain details of information held by the Supplier on behalf of the  Council for the purposes of FOIA.

	Contract Title
	Cheshire Integrated Community Equipment Service

	The categories of certain information which the Council has placed in the custody of the Supplier
	Name and address of client, equipment items in their possession, equipment which requires servicing, client type of user, any special communication requirements

	The categories of certain information held by the Supplier on behalf of the Council
	Name, address of client, equipment items in their possession, special requirements i.e. due to disability, cost of items prescribed, staff member details who prescribed them, team and organisation of prescribers plus contact details

	Specific arrangements for the Council to access certain information in the custody of the Supplier if a request is made under FOIA
	None in addition to reporting requirements given in service specification + performance management framework

	Supplier information that the Supplier has identified to the Council as  being Commercially Sensitive Information


	Pricing Information + ITT and SQ responses




SCHEDULE 3
SPECIFICATION

                                                SCHEDULE 4

Performance Management Framework

SCHEDULE 5
      PRICING SCHEDULE
[Cheshire East Council reserves the right to withhold payment of up to [20%] of the amount due for under performance against the Key Performance Indicators detailed in the contract
SCHEDULE 5

SUPPLIER’S TENDER
The tender submitted by the Supplier on 

[insert date and time of submission of the Supplier’s Tender]
will be deemed to be incorporated in to the Contract 
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