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St. Helens Borough Council

People’s Services
Contract Agreement for the Spot Purchase of Domiciliary Care Services

This AGREEMENT is made on the …….day of ….. 2020.
Between St. Helens Borough Council, Town Hall, St. Helens, (hereinafter referred to as 

THE COUNCIL) of the one part

AND …………. hereafter referred to as THE PROVIDER) of the other part

WHEREAS:

1.
In pursuance of the provision of the National Health Services and Community Care Act 1990, the Council wishes to have provided the Service set out in this Agreement.

2.
The Provider is willing to provide the Service in accordance with the terms and conditions hereinafter contained, at all times.

3.
the contract will commence on ……….. and will continue, subject to satisfactory performance,  the agreement of the Council and in accordance with Clause 17.0, Schedule A, Conditions of Contract or otherwise as permitted by law.

4.
Is the sole contract between the Council and the Provider for the Service described in the Service Specification except where there is written agreement to the contrary in accordance with Clause 2.0 Schedule A, Conditions of Contract.
NOW IT IS HEREBY AGREED AS FOLLOWS:-
1
This Agreement, embodies the complete agreement between the Council and


the Provider and supersedes all other written understandings and contracts with respect to the matters referred to.
2.
This Agreement is for services specified at the rates identified in Schedule C. 

3.
The rates stated shall remain fixed until 31st March 2021 and thereafter considered annually in accordance with Clause 12.0, Schedule A, Conditions of Contract.

4.
Payments will be made on a four weekly cycle upon submission of an invoice, and subject to the Council’s normal terms and conditions as identified in Clause 11.0, Schedule A, Conditions of Contract.

5
Reference to the singular will include the plural.

The following documents shall be deemed to form and be construed as part of this Agreement:-

Articles of Agreement

Schedule A – Terms and Conditions

Schedule B – Service Specification 
Schedule C – Rates
	BETWEEN

The Council
	St Helens Borough Council

People’s Services
The Gamble Building

Victoria Square

St Helens 

Merseyside

WA10 1DY



	AND

The Provider


	

	Signature on behalf of St Helens Borough Council


	_________________________________________________
	Date ________

	Print Name & Position


	____________________________________________________________

	In the Presence of


	_________________________________________________
	Date

________

	

	Signature on behalf of The Provider 


	_________________________________________________
	Date

________

	Print Name & Position
	____________________________________________________________

	In the Presence of


	_________________________________________________
	Date

________


GLOSSARY OF TERMS USED

This list of terms appearing in this contract relating to the purchase of domiciliary care services have the following meanings.  

	Term
	Definition 



	Advocate
	Is someone who speaks on behalf of the service user, this may be a carer, friend, interpreter or someone especially engaged to act as an advocate



	Agreement
	Is the Council’s written agreement with a Provider whereby the Provider agrees to the terms and specifications that govern the provision of a service to one or more of the Council’s service users



	Aids to Daily Living


	Self-help devices that assist people with disabilities in daily living activities such as dressing, personal hygiene, bathing, home maintenance, cooking, eating, etc. 



	
	

	Assistive Technology
	Assistive technology products enable people with disabilities to accomplish daily living tasks, assist them in communication, education, work or recreation activities, in essence, help them achieve greater independence and enhance their quality of life. This includes telecare sensors.



	
	

	Business Continuity Planning


	Is a way of determining how the Provider Organsiation will be maintained in the event of a major crisis. 



	Capacity 
	The ability of individuals to make rational thoughts and decisions.



	Care Manager
	Is an employee of the Council who is responsible for assessing service user needs, and arranging services to meet those needs as recorded in the Care Plan.



	Care Plan
	A written statement produced by the Care Manager, regularly updated and agreed by all parties.  It sets out the social care and support that the Service User requires, in order to achieve specific outcomes and meet the particular needs of the Service User



	Care Worker
	Is the member of the Providers staff who delivers the service directly to the service user



	Carer 
	Is a relative or friend who has the prime responsibility for ensuring the day to day welfare of the service user



	CCG

CHC

Community Care Assessment
	St Helens Clinical Commissioning Group

Continuing Health Care Funding

An assessment under Section 47 of the National Health Service and Community Care Act 1990. The Care Manager will undertake an assessment of need with the purpose being to identify social care needs and decide whether those needs identified call for the provision of services


	Contract 
	Is the Articles of Agreement, Schedules A, B & C, the service users individual Care Plan



	Provider
	Is the person, company or Voluntary Sector Organisation to whom this Contract has been issued



	Contracts Manager
	Is the person holding the position of Procurement Manager, within the People’s Services Department of the Council



	Contract Review Date
	Shall be each anniversary of the date of commencement of this Contract, for the Contract period, unless agreed otherwise by both Parties



	CQC
	Care Quality Commission is the regulatory body for domiciliary care agencies (and care homes) governing the provision of care services



	Department
	This refers to the People’s Services Department of St Helens Borough Council



	Quality Concern


	A quality concern is a process used by the Department for people to express dissatisfaction about service provision. It is a separate procedure to the Council’s Complaints procedure. Monitoring of quality concerns form part of the Departments quality monitoring processes.



	
	

	Healthwatch


	Healthwatch are independent networks of organisations and individuals representing views of local people, to help improve and develop health and social care services.  They exist in every council area and their job is to listen to the public and pass on what they find to the CCG, Council and CQC.


	Outcome Focussed
	An outcome is the impact, effect or consequence of help received on the Service User. The aim of an outcome focussed approach is to shift the focus from activities to results.


	Parties
	Means St. Helens Council and the Provider and the word ‘Party’ shall be construed accordingly



	Person Centred Planning
	Is the process of putting the service user and their family/representative at the heart of the decision making process, ensuring personal outcomes for all service users



	Provider
	The organisation providing the commissioned service to service users on behalf of St. Helens Council



	Secondary Dispensing


	Is when medication is removed from the labelled original container and put into another container



	Service


	The personal care service provided in accordance with the terms of this Contract



	Service User
	Is the individual assessed by the Council as requiring support and assistance.



	Specification
	Is the service to be provided in accordance with the Schedule B of this Agreement



	Staff
	Is any member of the Provider’s staff and shall include all persons engaged, employed or appointed by the Provider in the performance of the service



	Support Plan
	Is the plan developed by the Provider to meet the service users outcomes specified in the Care Management Care Plan



	The Council
	St. Helens Council



	Unit Price
	Is the Provider’s price that has been accepted by the Council.




SCHEDULE A

TERMS AND CONDITIONS


CONDITIONS OF CONTRACT
1.0
Form of Contract
1.1
The prices stated by the Provider and agreed by the Council, shall (except insofar as is otherwise provided in the Contract) cover all the Provider's obligations under the Contract. 

1.2

Except as otherwise expressly provided, the Contract Documents are to be taken as mutually explanatory of one another.  Should the Provider become aware of any ambiguities or discrepancies in or between the Contract Documents, the Provider shall immediately inform the Council's Representative giving full details.  Any such notified ambiguities or discrepancies or any ambiguities or discrepancies otherwise coming to the notice of the Council's Representative shall be resolved by the Council's Representative who shall issue to the Provider any appropriate instructions.  .

1.3

In the event of any inconsistency between the Conditions and any provision in any of the other Contract Documents, the Conditions shall prevail.

2.0
Variation of Conditions
2.1
Following the formation of a binding agreement no deletion from, addition to, or variation of the Council's specification shall be valid or of any effect unless agreed in writing and signed by the parties.

3.0
The Parties’ Representative
3.1
The Council's Representative shall be the Strategic Director People's Services, 2nd Floor, The Gamble Building, Victoria Square, St. Helens, Merseyside (Tel. No. 01744 456309) or such other person nominated in writing by the Council from time to time to act in the name of the Council for the purposes of the Contract. 

3.2
The Council's Representative shall have powers to issue instructions to the Provider on any matter relating to the provision of the service and the Provider shall comply therewith.  

3.3 The Provider’s Representative shall be ……………………………………  or such other person nominated in writing by the Provider from time to time to act in the name of the Provider for the purposes of the Contract.

4.0
Parties’ Obligations
4.1
The Provider’s Obligations are

4.1.1
Throughout the whole of the Contract period the Provider shall provide the service described in the specification with reasonable skill, care and diligence and to the contract standard set out.
4.1.2
The Provider shall inform the Council's Representative promptly of and confirm in writing if the Provider is unable or fails to provide the Service or any part thereof or of any circumstances which may prevent or hinder the Provider from complying with the Contract.  The provision of information under the condition shall not release or excuse the Provider from any of its obligations under the Contract.

4.1.3
Throughout the performance of the Service the Provider shall recognise that the Council is a publicly accountable body and subject to statutory regulation and scrutiny by Central Government and external agencies including the Commission for Local Administration in England (Local Government Ombudsman) and the District Auditor (and/or the Council's external auditors). The Provider shall at its own expense assist the Council in providing any information or assistance required in respect of any complaint, claim, representation or reference to the Commission for Local Administration in England received in connection with the Service. The Provider shall indemnify the Council against the outcome of any finding of maladministration where such a finding results from the acts or omissions of the Provider or its employees, agents or sub-Providers.

4.1.4
The Provider shall at all times during the provision of the service allow the Council's Representative, authorised elected member or any authorised officer of the Council access to:

(i)
all work places for the purpose of inspecting work by the Provider's personnel pursuant to the provision of the service.

(ii)
all work places for the purpose of inspecting documents and records in the possession, custody and control of the Provider in connection with the provision of the service.

(iii)
any personnel or agent of the Provider for the purpose of interviewing such a person in connection with the provision of the service.

4.1.5 The Provider shall as may be necessary or desirable, co-operate, liaise with and co-ordinate its activities with those of the Council itself, any other Provider or any other Provider or sub-Provider employed directly or indirectly by the Council and shall provide the Service in harmony with and at no detriment to any other service provided by or on behalf of or to the Council.  If the Provider or its personnel default in complying or fail to comply with this condition then any costs, expenses, liabilities or damages incurred by the Council as a consequence thereof, including the reasonable cost to the Council of the time spent by its officers as a result of the default or failure may be deducted from any sums due or to become due to the Provider under this Contract or any other contract or shall be recoverable from the Provider by the Council as a debt.

4.1.6
The Provider shall ensure that all goods and materials used or supplied, and all the workmanship shall be at least of the standard required by the appropriate British standard specification or code of practice.
4.2
The Council’s Obligations are

4.2.1
The Council shall as soon as reasonably practicable, provide the Provider with such of the following as the Provider may reasonably require to enable or facilitate the proper performance by the Provider of its obligations under the Contract

(i) such relevant information, records and documents as are in its possession. 
4.2.2
For the avoidance of doubt, the Provider shall not assign, transfer or attempt to assign to transfer its right to use such information unless agreed in writing between the parties

5.0
The Provider's Personnel
5.1
The Provider shall employ sufficient persons of competent abilities, skills and qualifications to ensure that the Service is provided at all times and in all aspects in accordance with the Contract.

5.2
The Provider shall ensure they have adequate staff cover at peak times e.g. School Holidays and Bank Holidays. 

5.3
The Provider's personnel shall be properly and sufficiently qualified, competent, skilled, honest and experienced and shall at all times exercise care in the execution of their duties and the Provider shall ensure that such persons are properly and sufficiently instructed and supervised. Without prejudice to any other Condition contained within this Contract, the Provider shall provide to the Council Representative on demand, evidence of the qualification of any employees employed under this Contract.

5.4
The Council's Representative shall, upon giving notice in writing, have the power to require the Provider, but not unreasonably or vexatiously to remove from the provision of the Service any personnel of the Provider specified in such notice.  The Provider shall forthwith remove such personnel from the provision of the Service and shall immediately provide a replacement unless the Council determines otherwise.

5.5
The Council shall in no circumstances be liable either to the Provider or to such personnel in respect of any cost, expense, liability, loss or damage occasioned by such removal and the Provider shall fully indemnify the Council in respect of any claim made by such personnel.

5.6
If the circumstances under which the Service is provided are such that personnel of the Provider are exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974, by virtue of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975, then the Provider shall ensure that all personnel engaged in the provision of the Service shall provide information in accordance with the said Act and Order about convictions which would otherwise be spent under the provisions of the said Act.  The Provider shall disclose to the Council's Representative the names and addresses and sufficient information and as appropriate all convictions of its personnel engaged in and about the provision of the Service to enable proper checks to be made.  The Council may require such personnel to be removed from the provision of the Service.

5.7      The Provider may be the subject of an investigation by the Local Government               Ombudsman and/or District Auditor if a complaint alleging maladministration causing injustice is made by or on behalf of the Council.

5.8
The Provider at its own expense will co-operate fully in any investigation carried out by the Local Government Ombudsman, Local Authority, and/or District Auditor including but not confined to making relevant documentation available for inspection and making employees or agents available for interview.

6.0
Confidentiality
6.1
The Provider shall not without the written consent of the Council's Representative, during the Contract Period or at any time thereafter make use of for its own purposes, or disclose to any person (except as may be required by law), the Contract Documents or any information contained therein or in any material provided to the Provider by the Council pursuant to the Contract or prepared by the Provider pursuant to the Contract, all of which information shall be deemed to be confidential. The Council does accept that the Provider may disclose information to it’s accountants and other advisors that it may retain from time to time

6.2
Neither the Provider nor its personnel shall divulge or dispose or part with possession, custody or control of any confidential material or information provided to the Provider by the Council pursuant to the Contract, or prepared or obtained by the Provider pursuant to the Contract, other than in accordance with the express written instructions of the Council's Representative.

6.3
The Provider shall indemnify and keep indemnified the Council against all actions, claims, demands, proceedings, damages, costs charges and expenses whatsoever in respect of any breach by the Provider of this Condition 6.0

7.0
Health and Safety
7.1
The Provider shall at all times comply with the requirements of the Health and Safety at Work Act 1974, the Management of Health and Safety at Work Regulations 1999, Manual Handling Operations Regulations 1992 and of other Acts, Regulations, Orders or rules of law pertaining to health and safety as currently in force.  The Provider shall supply, at the time of tender submission, a copy of its General Statement of Safety policy, written safe working procedures and a copy of its risk assessment as required by the Management of Health and Safety at Work Regulations 1999.

7.2
The Provider shall ensure that the premises it utilises for the purposes of the Contract meet the requirements of the Health and Safety at Work Act 1974 and the Workplace (Health, Safety and Welfare) Regulations 1992.

7.3
The Provider shall nominate a person to be responsible for health and safety matters arising from the contract. The identity, location and telephone number of the responsible person, to be notified to the Council prior to the commencement of  the Contract.  

7.4
The Provider shall ensure that every person so employed is sufficiently qualified, competent and supervised with regard to both the provisions of the Contract and all relevant statutory provisions / duties. The Provider shall provide details of the qualifications held by all persons. 

7.5
The Council's Representative shall be entitled, without prejudice to suspend the provision of the Services or any part thereof in the event of non-compliance by the Provider with this Condition 7.0 in the provision of the Services, or any part of the Services, until such time as the Council's Representative is satisfied that the non-compliance has been rectified.

7.6
The Provider shall indemnify the Council for any civil loss, costs or damage caused to the Council by any breaches of Health and Safety laws, policies or codes of practice.

7.7
The Provider shall comply at all times with the requirements of the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations1995. The Provider shall notify the Authority's Safety Officer of all incidents arising from the contract reportable under the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995. Notwithstanding this, the Provider shall notify the Authority's Authorised Safety Officer of all incidents arising from the Contract involving personal injury to clients.

8.0
Equalities 

8.1 

The Provider shall operate an Equal Opportunities Policy / Statement and shall provide the Council with a copy upon request.

8.2
The Provider shall use all reasonable endeavours to make sure that its Equal Opportunities Policy / Statement complies with all obligations in any law, enactment, order, code of practice or regulation including those listed in Clause 8.6 as to discrimination on the grounds of colour, race, nationality, cultural or ethnic origin, marriage or civil partnership, gender or gender reassignment, pregnancy and maternity, age, religion or belief, disability, and sexual orientation or otherwise in relation to: 

8.2.1
Decisions made by the Provider in the recruitment, training or promotion of staff employed in the provision of the Services

8.2.2 The provision of the Services under this contract

8.3
The Provider shall take all reasonable steps to secure the observance of Clause 8.2 by all servants, employees or agents of the Provider and all suppliers and sub-Providers employed in the execution of the Contract.

8.4
The Provider shall in conjunction with the Council ensure fair and equal access to goods, services, facilities, premises and information to meet the needs of customers / service users and in line with the requirements of law.

8.5 The Provider shall ensure that workers, job applicants, visitors, clients and customers / service users are treated fairly, openly and honestly, and with dignity and respect. 

8.5.1 The Provider shall ensure its Equal Opportunities Policy / Statement includes:

8.5.2 Explicit commitment to comply with the following Acts and Regulations, including any subsequent amendments:

· Human Rights Act 1998

· Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000

· Employment Act 2002

· Equality Act 2010

8.5.3 Explicit commitment to observe, as far as possible, the Equality and Human Rights Commission Statutory Code of Practice for Employment; Equal Pay and Services, Public Functions and Associations

8.5.4 That in compliance with Clause 8.2 the Provider shall observe the above Codes of Practice for Employment which give practical guidance to employers and others on the elimination of unlawful discrimination, harassment and victimisation, the advancement of equality of opportunity in employment, including the monitoring of recruitment and selection using staff profiles (age, gender, disability and ethnicity), and steps that can be taken to encourage members of groups who are under represented in the workforce to apply for jobs or take up training opportunities.

8.5.5 That victimisation, discrimination and harassment are disciplinary offences within the company.

8.6 The Provider shall monitor its Equal Opportunities Policy / Statement to ensure compliance including collecting and analysing information about age, disability, gender and ethnic background of job applicants and all workers at each level in the organisation.

8.7 In the event of any finding of unlawful discrimination being made against the Provider or any sub-Provider employed by the Provider during the period of the Contract by any court or employment tribunal, or of an adverse finding in any formal investigation by the Equality and Human Rights Commission over the same period the Provider shall inform the Council of this finding and shall take appropriate steps to prevent repetition of the unlawful discrimination.

8.8 The Provider shall, twelve months from the commencement of the contract and annually thereafter, submit a report statement to the Council demonstrating its compliance with Clauses 8.1 to 8.8

8.9
In addition to the report statement in Clause 8.9 the Provider shall provide such information as the Council may reasonably require from time to time for the purpose of assessing the Provider’s compliance with Clauses 8.1 to 8.8 including, if requested, examples of any instructions, recruitment advertisements or other literature.
9.0
Gratuities
9.1
The Provider shall not, whether itself, or by any partner or director engaged in the provision of the Service, or by any person employed by it to provide the Service, solicit or accept any gratuity, tip, gifts or any other form of money-taking or reward, collection, bribe or charge for any part of the Service other than charges properly approved by the Council in accordance with the provision of the Contract.

10.0
Indemnity and Insurance
10.1
The Provider shall indemnify and keep indemnified the Council against:-

(i)
all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of, or in any way arising out of, the provision of the Service in relation to the injury to, or death of, any person and loss of or damage to any property including property belonging to the Council, except, and to the extent, that it may arise out of the action, default or negligence of the Council, its employees or agents not being the Provider or its personnel.

(ii)
any failure on the Provider's part to comply with applicable laws and regulations, including but not limited to the Health and Safety at Work Act 1974, Income and Corporation Taxes Act 1970, Finance (No. 2) Act 1975, Employment Protection (Consolidation) Act 1978, Environmental Protection Act 1990.

10.2
Without thereby limiting its responsibilities under this Condition, the Provider shall insure with a reputable insurance company against its liabilities under condition 10.1

10.3
For all claims against which Condition 10.2 requires the Provider to insure, the minimum insurance cover shall be:

(i)
Employer's Liability (£10,000,000 in respect of any one claim)




(ii)
Public Liability (up to £10,000,000 in respect of any one claim)




(iii)
Malpractice (up to £2,000,000 in any one year)


or such greater sum as the Provider may choose, in respect of any one incident and the Provider's insurance policy effecting such cover shall have the interest of the Council endorsed thereon, or shall otherwise expressly by its terms confer its benefits upon the Council.

10.4    The Provider shall supply to the Council forthwith and upon each renewal date of any relevant policy a certificate from its insurers or brokers confirming that the Provider's insurance policies comply with Condition 10.1 and the Provider shall supply to the Council on request copies of all insurance policies, cover notes, premium receipts and other documents necessary to establish compliance with Condition 10.3.

10.5     If the Provider fails to take out and maintain the Insurance required under the Conditions 10.2 and 10.3 then the Council may itself insure against any risk in respect of which the failure shall have occurred and a sum or sums equivalent to the amount paid or payable by the Council in respect of premiums thereof may be deducted by the Council from any monies due or to become due to the Provider or such amount may be recoverable from the Provider as a debt.

10.6     Any change to policies must be notified to the Council’s Representative immediately.

11.0
Payments and Notice Periods
11.1
In consideration of the performance of the Provider’s obligations under the Contract by the Provider, the Council shall pay the price identified in Schedule C. 

11.2 The Provider is required to submit a schedule of hours delivered with each invoice. 
11.3
Providers must ensure that they submit invoicing schedules for actual delivered care hours. 
11.4    The Council shall pay the Provider by automatic bank transfer in accordance with the Council’s payment schedule.  Payment will be made based on actual delivered hours in each four week period.   Payments will be subject to the Council’s normal 30 days payment terms as detailed in the payment schedule.

11.5
The Council and the Provider will endeavour to resolve any disputed items within the agreed payment terms. Under no circumstances should the Service User, relative(s)/representative be approached for payment.

11.6     VAT, where applicable shall be shown separately as a strictly net extra charge. If at any time during the Contract Period the Provider becomes registered for VAT, or ceases to be registered for VAT purposes, or if there is any other amendment to its registration for VAT, then the Provider shall notify the Council’s Representative in writing within five working days of such an occurrence (time being of the essence).

11.7 
The Council may reduce payment in respect of any Services which the Provider has either failed to provide or has provided inadequately, without prejudice to any other rights or remedies of the Council.  

11.8 The Council shall not be liable for any costs incurred by the Provider or any payment to the Provider other than payments due as provided in Clauses 11.0 and 12.0

11.9 Payments for scheduled and non scheduled absences will be made in line with Clause 11.10 below

12.0
Fluctuations
12.1
The rates identified in the Pricing Schedule shall be fixed until 31st March 2021.  Annual adjustments to the rates shall take effect on 1st April, and on each subsequent anniversary of this date.  The adjustments shall be the subject of negotiation between the Council and the Provider and shall reflect efficiency gains in the provision of the services.  The maximum increase shall be no greater than the following:-

by a percentage equal to the percentage increase/decrease in CPI over the previous 12 months.

12.2 The Provider will be requested to propose an annual uplift based on the indices referred in 12.1 less any efficiencies achieved in the provision of the service.

12.3 The Council will respond to proposal in writing

12.4 Negotiation on efficiencies will be undertaken within a partnering framework incorporating an open book policy approach, which may mean access to Providers accounts for justification purposes

12.5 Unforeseen fluctuations in costs (increases or decreases) as a result of future changes in legislation will be the subject of a review and negotiation with the Council under the Open Book arrangement agreed.

13.0 
Business Continuity Planning 
13.1 
The Provider will have a Business Continuity Plan which will outline arrangements that can be put in place to ensure service provision in the event of adverse circumstances, such as extreme weather conditions, flu pandemic etc that result in reduced staff resources or increased demand for services.


13.2 
Business Continuity Plans are to be made available to the Council as part of the Contract Monitoring Process.

14.0
Observance of Statutory and Other Requirements
14.1
The Provider shall comply with all statutory and other provisions to be observed and performed in connection with the Service and shall indemnify the Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of any breach by the Provider of this Condition.

15.0
Resolution of Disputes
15.1
The parties will use their best endeavours to resolve by agreement any dispute between them with respect to any matter relating to the Contract.

15.2
If any party is in breach of their respective obligations under the Contract the other party shall notify in writing the way in which the party is in default.

15.3
In the event of either party giving the other notice of dispute or breach of the Contract:

(i)
The matter shall be discussed at a meeting between the Provider and/or their representative and the Council's Representative as soon as may reasonably be required but in any event within 21 calendar days of the giving of a notice of dispute or breach of the Contract.

(ii)
If not resolved then a meeting is to be arranged between senior management from the Council and the Provider and/or their representative.  This should take place as soon as is reasonably required but in any event within 6 weeks of the giving of the original notice.

(iii)
If at any time after stage (i) or (ii) above an agreement is reached then the said notice shall be withdrawn (but without prejudice to the right of either party to serve further notice of dispute or breach of the Contract including that in respect of which the notice shall have been withdrawn).

(iv)
If a question, dispute or difference arises between the parties and cannot be resolved by negotiation within 6 weeks of either party declaring that such question, dispute or difference has arisen it may be referred on the election of either party to an Arbitrator to be agreed by both parties and the Arbitration shall be in accordance with and subject to the provision of the Arbitration Act 1950 to 1979 and 1996 or any re-enactment for the time being in force and the costs of the Arbitration shall be borne in equal share by either party.  In the event of non-agreement, an Arbitrator shall be nominated by the Institute of Arbitrators. 

15.4
The termination provisions shall take precedence over these provisions  where the right to termination arises out of a question, dispute or difference between the parties which has been referred to an Arbitrator in accordance with these conditions.

16.0
Default
16.1
The Provider shall at all times provide the Service to the standards required by this Agreement.

16.2
Should the Provider fail to provide the Service to the standards required by this Agreement then without prejudice to any other remedy available to the Council, the Council may:

(i)
Give written notice requiring the Provider to remedy any default in Service (if the same is capable of remedy) within such reasonable time as may be specified by the Council without charge to the Council; AND

(ii)
Cease to make arrangements for new packages of care with the Provider for the duration of the period as specified in accordance with 16.2(i) above 

(iii)
Suspend the Provider from St. Helens Council's Select List of Providers; AND.  

(iv)
If the default has not been remedied within the stated time, the Council shall at its discretion be entitled to terminate the Agreement in line with the provisions of termination or the Council may at its discretion itself provide the service or any part thereof. All costs incurred thereby may be deducted from any claims due or to become due to the Provider under the Contract.  In the event of any failure to provide the service or any part thereof the Council may deduct sums from claims due or to become due the Provider. The Council's power under this condition shall not be exercised unreasonably or vexatiously.  The Council's rights under this condition shall be without prejudice to any other rights or remedies which it may possess.

16.3
The Council will make the Provider aware of its Default protocols when investigating Expressions of Concerns and Complaints. 

16.4
The remedies of the Council under this Section may be exercised successively in respect of any one or more by the Provider.

16.5
In the event of the Provider receiving a Notice they may choose to invoke the procedure contained in 16.3.  In this case the Provider must serve on the Council a notice of dispute within 7 days of receipt of that notice.

17.0
Termination of Agreement
17.1
The Contract can be determined by either party upon three months notice in writing or a lesser period by agreement between both parties. The Council will not pay any costs of the Provider in this event. 

17.2
This Agreement may be terminated by the Council without notice if:

(i)
The Provider in the opinion of the Council, has failed to conduct its business in a proper manner or is negligent in the management of the service.

(ii)
The Provider persistently fails to comply with this Agreement and/or the Specification provided that should such failure occur written notice of the failure shall be given to the party concerned.

(iii)
Ceases to be registered under the Health & Social Care Act 2008
(iv)
The Provider has a provisional liquidator, receiver or manager of the business or undertaking duly appointed;

(v)
The Provider is in circumstances which entitle the Court or a creditor to appoint, or have appointed, a receiver, a manager or administrative receiver, or which entitle the court to make a winding up order.

17.3
Termination of this Agreement shall have no effect on the liability of either party to the payments of any sums arising under this Agreement up to the date upon which termination takes effect subject to the Provisions of 19.1 above.

17.4
The Agreement will be terminated where the Provider:

(i)
Becomes bankrupt or has made a composition or arrangement with its creditors, or has a proposal in respect of the Service for the voluntary arrangements for composition of debts, or scheme or arrangements approved in accordance with the Insolvency Act 1986;

(ii)
Has an application made under the Insolvency Act 1986 in respect of the company to the Court for the appointment of an administrative receiver;

(iii)
Has a winding-up order made, or (except for the purposes of amalgamation or reconstruction) a resolution for voluntary winding-up passed;

(iv)
Offers any bribe, inducements or exerts any pressure upon potential Service users or their relatives, or others with an interest, prior to the Agreement being made.

(v)
Takes financial advantage of its relationship with a Service User.

(vi)
Shall have given any bribe, fee or reward to any elected members or officers of the Council in order to gain unfair advantage.

17.5
If the Agreement is terminated under 17.2 or 17.4 above, the Council shall be entitled to recover from the Provider the amount of any loss resulting from such termination.

17.6
If the Provider shall have offered, or given to any person any gift, or consideration of any kind as an inducement, bribe or reward for doing, or forbearing to do, or having forborne to do any action in relation to the obtaining of the Contract, or any other contract with the Council, or for showing or forbearing to show favour, or disfavour, to any person in relation to the Contract, or any other contract with the Council, or if the like acts shall have been done by any person employed by the Provider, or acting on the Provider's behalf (whether with or without the knowledge of the Provider) shall have committed any offence under the Prevention of Corruption Acts 1889 to 1916 or any superseding legislation or shall have given any fee or reward to any member or officer of the Council, which shall have been exacted or accepted by such officer, by virtue of office or employment, and is otherwise than such officer's proper remuneration and the receipt of which is an offence under sub-section (2) of Section 117 of the Local Government Act 1972, the Council shall be entitled to terminate the Provider's employment under the Contract and without prejudice to Condition 17.0 to recover from the Provider the amount of any loss resulting from such termination or exercise of its discretion to provide the service itself or any part thereof .  All costs incurred thereby may be deducted from any claims due or to become due to the Provider under the Contract.  In the event of any failure to provide the service or any part thereof the Council may deduct sums from claims due or to become due to the Provider.  The Council's power under this condition shall not be exercised unreasonably or vexatiously.  The Council's rights under this condition shall be without prejudice to any other rights or remedies which it may possess.

18.0 Termination of the Service 

18.1
Services provided may be terminated by either party by giving a minimum of three months notice together with an explanation in writing for the termination. The actual date of transfer to an alternate provider must be confirmed prior to termination.
19.0
Assignment and Sub-Contracting
19.1    The contactor must not transfer or assign directly or indirectly without the written consent of the Council and to prevent the sub let of the contract without the Council’s written consent except insofar as it relates to the supply of patent or property articles, raw materials or material products.

(i)
The Council shall be entitled to assign the benefit of this Contract or any part thereof and shall give written notice of any assignment to the Provider.

(ii)
The Provider shall, in no circumstances, assign or purport to assign any part of this Contract to any person whatsoever.

(iii) The Provider may not sub-contract the performance of any part of the Services of this Contract to any person whatsoever without the consent of the Council, which consent shall not be unreasonably withheld.  Subject to any requirement of the Contract to the contrary, this shall not apply to the supply of materials. 

19.2
Contravention of Condition 21.1by the Provider shall entitle the Council to terminate the Contract forthwith if, after giving the Provider five days notice, he has not remedied the contravention.

19.3
The Council Representative may direct the Provider to cease to use any Sub-Provider or Supplier whose performance has been unsatisfactory to the Council Representative on any previous occasion, whether as part of the Contract or not.

20.0
Legal Proceedings
20.1
The Provider, immediately upon becoming aware of the same, shall notify the Council's Representative of any accident, damage or breach of any statutory provision relating in a way to the provision of or connected with the Service.

20.2
If requested to do so by the Council's Representative, the Provider shall provide the Council's Representative with any relevant information in connection with any legal inquiry, arbitration or court proceedings in which the Council may become involved or any relevant disciplinary hearing internal to the Council and shall give evidence in such inquiries or proceedings or hearings, arising out of the provision of the Service.

20.3
Should any part of the Service involve the Provider in performing duties or exercising powers under some other contract it shall, upon becoming aware of anything which is likely to give rise to arbitration or litigation under that other contract, forthwith notify the Council's Representative of the existence of any such matter together with such particulars as are available.

No payment shall be made for this part of the Service, except insofar as set out in        

            the Pricing Document.

21.0
Industrial Action
21.1
Despite any industrial action by staff, it will remain the Provider's responsibility to meet the full requirements of this Contract.  The Provider shall inform the Council Representative immediately of any impending or actual dispute which may affect the Provider's ability to provide the Services in accordance with this Contract.

21.2
In the event of industrial action by persons employed directly by the Council or other parties or Providers which affect the provisions of the Services, the Provider shall be required to co-operate with the Council Representative to ensure continued provision of the Services or to agree the level of services deemed by the Council Representative to be satisfactory during such dispute.

21.3
If industrial action substantially affects the standard of performance of the Services, the Provider's fees may be amended during the period of the industrial action to an amount agreed between the Council Representative and the Providers.  In the event that the agreement cannot be reached between the two parties either party may refer such matter to the Arbitrator.

22.0
Data Protection Act
22.1
The Provider shall (and shall ensure, where necessary, that any of its Staff involved in the provision of this Contract) be registered under the Data Protection Act 1998 (“DPA”) and both Parties will duly observe all their obligations under the Act which arise in connection with the Contract. The Data Protection Act 1998 requires every data controller who is processing personal information in an automated form to notify the Information Commissioner's Office, unless they are exempt. Failure to notify is a criminal offence. Evidence of registration with The Information Commissioners Office will be checked on an annual basis.
22.2
Notwithstanding the general obligation in Clause 22.1 above, where the Provider is processing personal data (as defined by the DPA) as a data processor for the Client (as defined by the DPA) the Provider shall ensure that it has in place appropriate technical and organisational measures to ensure the security of the personal data (and to guard against unauthorised or unlawful processing of the personal data and against accidental loss or destruction of, or damage to, the personal data), as required under the Seventh Data Protection Principle in Schedule 1 to the DPA; and

(i)
provide the Council with such information as the Council may reasonably require to satisfy itself that the Provider is complying with its obligations under the DPA;

(ii)
promptly notify the Council of any breach of the security measures required to be put in place pursuant to Clause 22.2 and

(iii)
ensure that it does nothing knowingly or negligently which places the Council in breach of the Council’s obligations under the DPA.

22.3    Caldicott Principles

 
The Provider will:

(i)
Act in accordance with the Data Protection Act 1998; Computer Misuse Act 1990; Freedom of Information Act 2000; Copyright, Designs and Patents Act 1998 and the Caldicott Principles and make every effort to safeguard confidentiality and preserve client identifiable information security and all other relevant information, this will strictly apply where information is moved from its usual file location.

(ii)
Where for the purposes of delivering the agreed services, it is necessary for the Provider to hold Service User’s identifiable information under the rules on protection and disclosure, access rights will be sanctioned by a named “Caldicott Guardian” on behalf of the parties to this agreement.

(iii)
This consent may be given in general or specific terms, but cannot authorise any greater degree of disclosure than would be permitted under the Caldicott arrangements of either party.

(iv) Make available to others information that could be regarded as confidential where it is in the best interests of Service Users particularly in respect of their safety and welfare or where over-riding public interest prevails.



(v)
Use their best endeavours to ensure that information is only used for the purpose for which it is given unless express consent is given or statute or public interest allows otherwise.

(vi)
The provisions of this Condition shall apply during the continuance of this Contract and indefinitely after its expiry or termination.

(vii)
Ensure that all staff receive appropriate training in Caldicott and adhere to the  Principles at all times.

23.0
Freedom of Information and Government’s Transparency Agenda

23.1
The Provider acknowledges that the Council is subject to the requirements of the Freedom of Information Act 2000 (“FOIA”) and the Environmental Information Regulations 2004, as amended and the Government’s Transparency Agenda, and shall assist and cooperate with the Council (at the Provider’s expense) to enable the Council to comply with these Information disclosure requirements. 

23.2 
The Provider shall: 

(i) 
transfer the Request for Information to the Council as soon as practicable after receipt     and in any event within two Working Days of receiving a Request for Information;

(ii) 
provide the Council with a copy of all Information in its possession or power in the form that the Council requires within five Working Days of the Council requesting that Information; and

(iii) 
provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.

23.3
The Council shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other Information: 

(i)
is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations;

(ii) 
is to be disclosed in response to a Request for Information, and in no event shall the Provider respond directly to a Request for Information unless expressly authorised to do so by the Council. 

23.4 
The Provider acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public authorities’ functions under Part 1 of Freedom of Information 2000 (FOIA) (issued under section 45 of the Freedom of Information 2000 (FOIA), November 2004), be obliged under the FOIA or the Environmental Information Regulations to disclose Information:

(i) 
without consulting with the Provider, or

(ii)
following consultation with the Provider and having taken its views into account.

23.5    The Provider shall ensure that all Information produced in the course of the Contract or relating to the Contract is retained for disclosure and shall permit the Council to inspect such records as requested from time to time. 

23.6
The Provider acknowledges that any lists or Schedules provided by it outlining Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with Clause 25.4

24.0
Recovery of Sums due from Provider

24.1
Whenever under the contract any sum of money shall be recoverable from or payable by the Provider to the Council, the same may be deducted from any sum then due or which at any time thereafter may become due to the Provider under this Contract or any other Contract with the Council.

25.0
Transfer of Undertakings (TUPE)

(i) 
The Provider shall indemnify and keep indemnified the Council against all actions, proceedings, claims, expenses, awards, costs and all other liabilities (including legal fees) in any way connected with or arising from or relating to the provision of information and by virtue of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) and the Acquired Rights Directives (2001/23/EC) and any re-enactment or amendments thereof insofar as such may arise in connection with this contract.

(ii) 
Should the Council be of the opinion that TUPE shall or may apply to the circumstances of the award of the Contract for the Services or for similar Services following the expiry of this contract or on earlier termination the Provider shall provide the Council on demand with such information relating to the Provider’s workforce as shall reasonably be required for the purposes of meeting requests from tenderers for workforce information provided that the Council shall disclose such information only on receipt from the tenderer of an undertaking not to disclose the information to any other person and to use the information only in connection with the preparation of the Tender for the Services.  

(iii) 
The information in sub-clause (ii) shall be provided at no cost to the Council 

(iv) 
In the event that the Provider is required to provide to the Council the information detailed in sub-clause (ii) then from the date that information is given by the Provider to the Council the terms and conditions of employment of the Provider’s employees shall not be changed except insofar as that change is a result of the decision of an independent body established for the purposes of negotiating terms and conditions of employment and it is the Provider’s normal practice to comply with the decisions of that body OR where the Provider’s normal practice is to determine (using some internal mechanism) its employees terms and conditions of employment at a fixed time each year then if that time occurs after the Provider has provided to the Council the information required by sub-clause (ii) the Provider will be permitted only to amend the rates of wages of its employees to reflect inflation as measured by the Retail Price Index [RPI(x)].  Any such amendments to the terms and conditions of employment of its employees, as described by the foregoing, shall be notified by the Provider to the Council immediately that the Provider becomes aware of them.  

26.0 Human Rights Act 1998

26.1
The Provider acknowledges that in relation to its obligations under this Contract it is subject to the provisions of the Human Rights Act 1998 and the Provider agrees it will:

26.2
At all times act in accordance with the Human Rights Act 1998 in relation to its obligations under this Contract and

26.3
Take such action as the Council may reasonably require for the purpose of ensuring compliance with the Human Rights Act 1998

27.0 Law

27.1 
This contract shall be governed by the laws of England and Wales and shall be deemed to have been made in England and the parties to this Contract hereby submit to the jurisdiction of the English Courts.


28.0
National Minimum Data Set
28.1
The Provider is to be registered with the Skills for Care National Minimum dataset (NMDS-SC), and information is to be regularly updated. The National Minimum Dataset for Social Care (NMDS-SC) enables planning at a local, regional and national level. This helps to support workforce planning and assisting the allocation of training resources. The Council requires the Provider to complete the data set each year. The Provider shall share this with the Council on request.

29.0
Healthwatch

29.1
The Provider will acknowledge the role of Healthwatch in the local community.

30.0
NHS Accessible Information Standard 

The Standard applies to all providers across the NHS and adult social care system and defines a specific, consistent approach to identifying, recording, flagging, sharing and meeting the information and communication support needs of patients, service users, carers and parents, where those needs relate to a disability, impairment or sensory loss.  

There are five basic steps which make up the Accessible Information Standard:

1.
Ask: identify / find out if an individual has any communication / information   needs and if so what they are.

2.
Record: record those needs in a clear, unambiguous and standardised way in electronic and / or paper based record / administrative systems / documents.

3.
Alert / flag / highlight: ensure that recorded needs are ‘highly visible’ whenever the individuals’ record is accessed, and prompt for action. 

4.
Share: include information about individuals’ information / communication needs as part of existing data sharing processes (and following existing information governance frameworks). 

5.
Act: take steps to ensure that individuals receive information which they can access and understand and receive communication support if they need it. 

By signing this contract you are in agreement that you will comply with this.
31.0
Dementia Friends
All staff employed by the Provider whether office based, management or delivering care are to be strongly encouraged by the Provider to become Dementia Friends.

32.0
St Helens and Knowsley Citizens Charter for End of Life Care
Providers must ensure that all staff are aware of the “St Helens and Knowsley Citizens Charter for End of Life Care” and the expectations that this raises.

SCHEDULE B – SERVICE SPECIFICATION 

To be completed with Appendix B from the ITT

SCHEDULE C
RATES AND ALLOCATION OF NEW CARE PACKAGES 

To be completed with details of the rate from the winning bidder
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