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General provisions
1. Additional Definitions
In the Contract, unless the context otherwise requires, the following provisions shall have the meanings given to them below:
Board: the North Somerset Safeguarding Children Board.
Contract Period: the period from the Service Commencement Date to: 
(a) the date of expiry set out in clause 3;
(b) following an extension pursuant to clause 4, the date of expiry of the extended period; or
(c) such earlier date of termination or partial termination of the Contract in accordance with the Law or the provisions of the Contract.
Contract Price: the price (exclusive of any applicable VAT), payable to the Service Provider by the Council under the Contract, as set out in the Booking Form, for the full and proper performance by the Service Provider of its obligations under the Contract.
Contract Year: a period of 12 months, commencing on the Service Commencement Date.
Default: any breach of the obligations of the relevant Party (including but not limited to fundamental breach or breach of a fundamental term) or any other default, act, omission, negligence or negligent statement of the relevant Party or the Staff in connection with or in relation to the subject matter of the Contract and in respect of which such Party is liable to the other.
Dispute Resolution Procedure: the dispute resolution procedure in clause 19 of the Open Framework Agreement.
Force Majeure: any event or occurrence that is outside the reasonable control of the Party concerned and which is not attributable to any act or failure to take preventative action by that Party, including: fire; flood; violent storm; pestilence; explosion; malicious damage; armed conflict; acts of terrorism; nuclear, biological or chemical warfare; or any other disaster, natural or man-made, but excluding:
(d) any industrial action occurring within the Service Provider's or any Sub-Contractor's organisation; or
(e) the failure by any Sub-Contractor to perform its obligations under any Sub-Contract.
Good Industry Practice: standards, practices, methods and procedures conforming to the Law and the degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person or body engaged in a similar type of undertaking under the same or similar circumstances.
Premises:  the accommodation where the Services are to be supplied, as set out in the Booking Form.
Quality Standards: the quality standards published by BSI British Standards, the National Standards Body of the United Kingdom, the International Organisation for Standardisation or other reputable or equivalent body (and their successor bodies), that a skilled and experienced operator in the same type of industry or business sector as the Service Provider would reasonably and ordinarily be expected to comply with (as may be further detailed in the Booking Form) and any other quality standards set out in the Booking Form.
Replacement Service Provider: any third party service provider appointed by the Council to supply any services that are substantially the same as or similar to any of the Services and which the Council receives in substitution for any of the Services following the expiry, termination or partial termination of the Contract.
Service Commencement Date: the service commencement date set out in the Booking Form.
Service Users: the individuals placed in the Premises through the Open Framework Agreement.
Staff Vetting Procedures: the Council's procedures and departmental policies for the vetting of personnel for:
(f) eligibility to work in the UK;
(g) the handling of information of a sensitive or confidential nature;
Sub-Contract: any contract between the Service Provider and a third party under which the Service Provider agrees to source the provision of any of the Services from that third party.
Sub-Contractor: the contractors or service providers that enter into a Sub-Contract with the Service Provider.
Variation: has the meaning given to it in clause 19.
VAT: value added tax in accordance with the provisions of the Value Added Tax Act 1994.
2. Incorporation of terms into contract
The following clauses in the Open Framework Agreement shall be deemed to be incorporated into the Contract as if set out here, except that all references to "Open Framework Agreement" in such clauses shall be deemed to be references to the Contract and all references to "Party" shall be deemed to be references to a party to the Contract:
(a) Clause 1 (Definitions and interpretation);
(b) Clause 7 (Warranties and representations);
(c) Clause 9 (Reporting and Meetings);
(d) Clause 10 (Records and audit access);
(e) Clause 11 (Confidentiality);
(f) Clause 12 (Data Protection); 
(g) Clause 13 (Freedom of information);
(h) Clause 14 (Publicity);
(i) Clause 15 (Termination); 
(j) Clause 19 (Dispute resolution);
(k) Clause 20 (Prevention of bribery);

(l) Clause 21 (Subcontracting and assignment);

(m) Clause 23 (Third party rights);

(n) Clause 24 (Severance);

(o) Clause 25 (Rights and remedies);

(p) Clause 26 (Waiver);

(q) Clause 28 (Notices); and

(r) Clause 29 (Governing law and jurisdiction).

3. DAY TO DAY BASIS ONLY 
Each Contract shall take effect on the relevant Service Commencement Date and shall then run on a daily basis (given its nature as emergency temporary accommodation provided under section 188 of the Housing Act 1996). The Council may terminate a Contract with immediate effect at any time by giving notice (either written or verbal) to the Service Provider. The Service Provider may terminate a Contract by giving at least 24 hours written notice to the Council. 
4. N/A
5. Service Provider's status
At all times during the Contract Period the Service Provider shall be an independent service provider and nothing in the Contract shall create a contract of employment, a relationship of agency or partnership or a joint venture between the Parties and, accordingly, neither Party shall be authorised to act in the name of, or on behalf of, or otherwise bind the other Party except as expressly permitted by the terms of the Contract.
6. Council's obligations
Except as otherwise expressly provided, the obligations of the Council under the Contract are obligations of the Council in its capacity as a contracting counterparty and nothing in the Contract shall operate as an obligation on, or in any other way fetter or constrain, the Council in any other capacity, nor shall the exercise by the Council of its duties and powers in any other capacity lead to any liability under the Contract (howsoever arising) on the part of the Council to the Service Provider.
Supply of services
7. Services
7.1 The Service Provider shall supply the Services during the Contract Period in accordance with the Council's requirements as set out in the Contract in consideration for the payment of the Contract Price. The Council may inspect and examine the manner in which the Service Provider supplies the Services at the Premises during normal business hours on reasonable notice.
7.2 The Service Provider acknowledges that it has made its own enquiries to satisfy itself as to the accuracy and adequacy of any information supplied to it by or on behalf of the Council before submitting its Tender so as to be satisfied in relation to all matters connected with the performance of its obligations under the Contract.
7.3 The Service Provider shall: 
(a) at all times comply with the Quality Standards, and, where applicable, shall maintain accreditation with the relevant Quality Standards authorisation body; 
(b) at all times perform its obligations under the Contract in accordance with the Law and Good Industry Practice; and
(c) at all times its obligations under the Contract in accordance with the Tender.
7.4 The Service Provider shall ensure that all Staff supplying the Services shall do so with all due skill, care and diligence and shall possess such qualifications, skills and experience as are necessary for the proper supply of the Services.
Staffing
8. Service Provider's Staff and safeguarding
8.1 The Council may, by written notice to the Service Provider, refuse to admit onto, or withdraw permission to remain on, the Premises:
(a) any member of the Staff; or
(b) any person employed or engaged by any member of the Staff,
whose admission or continued presence would, in the reasonable opinion of the Council, be undesirable.
8.2 At the Council's written request, the Service Provider shall provide a list of the names of all persons who may require admission in connection with the Contract to the Premises, specifying the capacities in which they are concerned with the Contract and giving such other particulars as the Council may reasonably request.
8.3 If the Service Provider fails to comply with clause 8.2 within two Months of the date of the request then the Council may exclude Service Provider Staff from entry to the Premises. Exercise of the Council’s rights under this clause shall not excuse the Service Provider from any attributable failure to perform the Services. 
8.4 The Service Provider's Staff, engaged within the boundaries of the Premises, shall comply with such rules, regulations and requirements (including those relating to security arrangements) as may be in force and notified to the Service Provider from time to time for the conduct of personnel when at or within the boundaries of those Premises.
8.5 The Service Provider warrants that it has complied with the Staff Vetting Procedures in respect of all Staff employed or engaged by the Service Provider at the Service Commencement Date and that it shall not employ or engage any person in the provision of the Services who is barred from, or whose previous conduct or records indicate that they would not be suitable to carry out the Services.
8.6 The Service Provider shall cooperate with the Council and the Boards to safeguard and promote the welfare of children and young people and ensure the effectiveness of safeguarding procedures. The Service Provider shall have in place, and shall comply with, policies and procedures in respect of safeguarding that are in line with North Somerset Child Protection Procedures. 
8.7 The Service Provider shall designate a manager with responsibility for safeguarding the welfare of children and young people in respect of the Services, whose responsibilities shall include (but not necessarily be limited to):
(a) ensuring safeguarding policies and procedures are in place and understood by all Service Provider’s Staff;
(b) ensuring the Service Provider’s policies include the process for accurate and confidential recording, storing and sharing of information;
(c) managing allegations of abuse against people who work with children, and liaising with the Council’s designated officer in accordance with statutory guidance (including but not limited to the requirements set out in the document entitled Working Together to Safeguard Children (2015)’ or such other guidance as updates, replaces or amends it);
(d) maintaining records of the training of all members of the Service Provider’s Staff (such records to be maintained in accordance with the guidance set out in the document entitled ‘Working Together to Safeguard Children (2015)’ or such other guidance as updates, replaces or amends it);
(e) maintaining and implementing a training plan, with reference to the South West inter Agency Training Standard,  in relation to child protection and safeguarding; and
(f) ensuring effective measures are in place for safe recruitment.
8.8 The Service Provider shall ensure and be able to demonstrate to the satisfaction of the Council that safe recruitment practices are in place for all Service Provider’s Staff who may reasonably be expected in the course of their employment or engagement to have access to vulnerable persons and children and young people (as defined in the Care Standards Act 2000 and the Safeguarding Vulnerable Groups Act 2006). Such practices shall apply to members of the board where they may reasonably be expected to have access to vulnerable persons.
8.9 The Parties acknowledge that the Service Provider is a Regulated Activity Service Provider with ultimate responsibility for the management and control of the Regulated Activity provided under this Agreement and for the purposes of the Safeguarding Vulnerable Groups Act 2006 (as amended by the Protection of Freedoms Act 2012).
8.10 The Service Provider shall ensure that all individuals engaged in any Regulated Activity are:
(a) subject to a valid enhanced disclosure check undertaken through the Disclosure and Barring Service including a check against the adults' barred list or the children's barred list, as appropriate; and
(b) the Service Provider shall monitor the level and validity of the checks under this clause 8.10 for each member of the Service Provider’s Staff.
8.11 The Service Provider warrants that at all times for the purposes of this Agreement it has no reason to believe that any person who is or will be employed or engaged by the Service Provider in the provision of any Regulated Activity is barred from the activity in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time.
8.12 The Service Provider shall immediately provide to the Council any information that the Council reasonably requests to enable the Council to be satisfied that the Service Provider has complied with its obligations under this clause 8.
8.13 The Service Provider shall refer information about any person carrying out the Services to the Disclosure and Barring service where it removes permission for such person to carry out a Regulated Activity (or would have, if such person had not otherwise ceased to carry out the Services) because, in its opinion, such person has harmed or poses a risk of harm to any Service Users, children or vulnerable adults.
8.14 The Service Provider shall not employ or use the services of any person to undertake any Regulated Activity who is barred from, or whose previous conduct or records indicate that they would not be suitable to carry out any Regulated Activity or who may otherwise present a risk to Service Users.
8.15 The Service Provider shall ensure that the Council and the Disclosure and Barring service is kept advised at all times of any member of Service Provider’s Staff that subsequent to the commencement of his/her employment or engagement in the Service receives a conviction, or whose previous convictions become known to the Service Provider.
8.16 If a Service Provider requires a member of Service Provider’s Staff to commence employment or engagement in respect of the Services prior to completion of an enhanced disclosure check undertaken through the Disclosure and Barring Service, then the Service Provider shall ensure that the offer of employment or engagement will remain conditional upon a satisfactory Disclosure and Barring Service disclosure. Pending the completion of the enhanced disclosure check the Service Provider shall ensure that a risk assessment must be completed in respect of the member of Service Provider’s Staff, and, as a minimum, the individual shall not be allowed to work unsupervised with children and young people. This arrangement must only be used as a temporary measure and must be brought to an end immediately if so requested by the Council.
8.17 Upon request by the Council, the Service Provider shall, provided that it can lawfully do so, permit access and obtain any consent necessary to allow the Council access to any relevant Disclosure and Barring Service  disclosures in the circumstances of an allegation being made against a member the Service Provider’s Staff or as the Council otherwise deems necessary.
8.18 The Service Provider shall ensure that all Service Provider’s Staff receive suitable training in child protection (with a Council approved training provider), as a minimum attending an update every three years. The Council approves the inter-agency training provided by the Boards. Other safeguarding training courses and provision may be acceptable to comply with the requirements of this clause 8.18 but must first be approved in advance in writing by the Council.
8.19 The Service Provider shall make the Council aware of the occurrence of any Serious Incident within 24 hours of the Service Provider becoming aware of such Serious Incident. The Service Provider shall not give any press statements and/or interviews with the media in respect of any Serious Incident without prior discussion with the Council.
8.20 For the purposes of this clause 8 “Serious Incident” means any serious incident in respect of the Services including but not limited to:
(a) any incident of: serious crime; violent attacks; use of weapons (including but not limited to guns, knives, explosive); physical or sexual assault; physical injury; abuse; neglect; psychological abuse; sexual abuse; financial abuse; material abuse; and/or discriminatory abuse;
(b) any incident that poses an immediate risk to any member(s) of Service Provider’s Staff and/or to any Service User(s); and/or
(c) any other serious threat to any member(s) of Service Provider’s Staff and/or to any Service User(s).
8.21 The Service Provider shall report any allegations of abuse made against Service Provider’s Staff to the designated manager who will report them to the Local Authority Designated Officer (LADO) within the Council or other responsible authority, such reporting to be undertaken in accordance with the South West of England Child Protection Procedures and appendix 5 of the document entitled ‘Working Together to Safeguard Children (2015)’ (or such other document as updates, replaces or amends it). The Service Provider shall, in cases where a police investigation is necessary, consider with the advice of the police and LADO whether there are matters that can be taken forward in a disciplinary process in parallel with the criminal process, or whether any disciplinary action will need to wait completion of the police enquiries and/or prosecution. The Service Provider must carry out its own investigation into the allegation, which could include professional organisations or formal investigation by the police, and must update the LADO of the final outcome or earlier if so requested.
8.22 The Service Provider will provide the Council at quarterly intervals, or at longer intervals as may be agreed by the parties, with an updated safeguarding improvement plan.  The Council may ask for additional information regarding evidence to support the plan.
8.23 The Service Provider will complete reports requested in relation to safeguarding within the time frames laid down by the requesting agency. These reports will include (but not be limited to): child protection conference reports, single agency individual management reports (IMRs) for serious case reviews (SCR), Sudden Untoward Incident (SUI) reports and provision of submissions as requested to child death review process.
9. Licence to occupy 
9.1 The Service Users staying in the Premises shall do so by virtue of a licence to occupy interim accommodation conferred by the Service Provider (emergency temporary accommodation under section 188 of the Housing Act 1996), with no intention that a tenancy shall be created. 
10. Health and safety
10.1 The Service Provider shall promptly notify the Council of any health and safety hazards which may arise in connection with the performance of its obligations under the Contract. The Council shall promptly notify the Service Provider of any health and safety hazards which may exist or arise at the Premises and which may affect the Service Provider in the performance of its obligations under the Contract.
10.2 While on the Premises, the Service Provider shall comply with any health and safety measures implemented by the Council in respect of Staff and other persons working there.
10.3 The Service Provider shall notify the Council immediately in the event of any incident occurring in the performance of its obligations under the Contract on the Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.
10.4 The Service Provider shall comply with the requirements of the Health and Safety at Work etc Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Staff and other persons working on the Premises in the performance of its obligations under the Contract.
10.5 The Service Provider shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc Act 1974) is made available to the Council on request.
Payment and Contract Price
11. Contract Price
11.1 In consideration of the Service Provider's performance of its obligations under the Contract, the Council shall pay the Contract Price in accordance with clause 12.
11.2 The Council shall, in addition to the Contract Price and following evidence of a valid VAT invoice, pay the Service Provider a sum equal to the VAT chargeable on the value of the Services supplied in accordance with the Contract.
12. Payment and VAT
12.1 The Service Provider shall ensure that each invoice is submitted in accordance with the payment profile set out in the Booking Form and contains all appropriate references and a detailed breakdown of the Services supplied and that it is supported by any other documents reasonably required by the Council to substantiate the invoice.  
12.2 In the provision of Standard Services, the Service Provider is required to submit accurate invoices on a weekly basis no more than 10 Working Days in arrears. 

12.3 Where the Service Provider submits an invoice to the Council in accordance with clause 12.1, the Council will consider and verify that invoice within 14 days. 
12.4 The Council shall pay the Service Provider any sums due under such an invoice no later than a period of 30 days from the date on which the Council has determined that the invoice is valid and undisputed.  
12.5 Where the Council fails to comply with clause 12.3 above, the invoice shall be regarded as valid and undisputed 14 days after the date on which it is received by the Council.  
12.6 Where the Service Provider enters into a Sub-Contract, the Service Provider shall include in that Sub-Contract:  
(a) provisions having the same effect as clause 12.2 to clause 12.6 of this agreement; and
(b) a provision requiring the counterparty to that Sub-Contract to include in any Sub-Contract which it awards provisions having the same effect as clause 12.2 to clause 12.6 of this agreement. 
In this clause 12.6, "Sub-Contract" means a contract between two or more suppliers, at any stage of remoteness from the Council in a subcontracting chain, made wholly or substantially for the purpose of performing (or contributing to the performance of) the whole or any part of this agreement.
12.7 The Service Provider shall add VAT to the Contract Price at the prevailing rate as applicable.
12.8 The Service Provider shall indemnify the Council on a continuing basis against any liability, including any interest, penalties or costs incurred, which is levied, demanded or assessed on the Council at any time in respect of the Service Provider's failure to account for or to pay any VAT relating to payments made to the Service Provider under the Contract. Any amounts due under this clause 12.9 shall be paid by the Service Provider to the Council not less than five Working Days before the date on which the tax or other liability is payable by the Council.
12.9 The Service Provider shall not suspend the supply of the Services unless the Service Provider is entitled to terminate the Contract under clause 23 for failure to pay undisputed sums of money.
13. Recovery of sums due
13.1 Wherever under the Contract any sum of money is recoverable from or payable by the Service Provider (including any sum which the Service Provider is liable to pay to the Council in respect of any breach of the Contract), the Council may unilaterally deduct that sum from any sum then due, or which at any later time may become due to the Service Provider under the Contract or under any other agreement or contract with the Council.
13.2 Any overpayment by either Party, whether of the Contract Price or of VAT or otherwise, shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment.
13.3 The Service Provider shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Service Provider has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Service Provider.
13.4 All payments due shall be made within a reasonable time unless otherwise specified in the Contract, in cleared funds, to such bank or building society account as the recipient Party may from time to time direct.
Statutory obligations and regulations
14. Conflicts of interest
14.1 The Service Provider shall take appropriate steps to ensure that neither the Service Provider nor any Staff are placed in a position where (in the reasonable opinion of the Council), there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Service Provider or Staff and the duties owed to the Council under the provisions of the Contract.
14.2 The Service Provider shall promptly notify the Council (and provide full particulars to the Council) if any conflict referred to in clause 14.1 above arises or is reasonably foreseeable.
14.3 The Council reserves the right to terminate the Contract immediately by giving notice in writing to the Service Provider and/or to take such other steps it deems necessary where, in the reasonable opinion of the Council, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Service Provider and the duties owed to the Council under the provisions of the Contract. The actions of the Council under this clause shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Council.
15. Discrimination
15.1 The Service Provider shall not unlawfully discriminate within the meaning and scope of any law, enactment, order or regulation relating to discrimination (whether in race, gender, religion, disability, sexual orientation, age or otherwise).
15.2 The Service Provider shall take all reasonable steps to secure the observance of clause 15 by all servants, employees or agents of the Service Provider and all suppliers and Sub-contractors employed in the execution of the Contract.
16. TUPE

The parties agree that the provisions of Annex C shall apply to any Relevant Transfer of staff (if any) under this agreement.

Control of the contract
17. Monitoring of Contract performance
17.1 The Service Provider shall comply with the monitoring arrangements set out in the Booking Form including, but not limited to, providing such data and information as the Service Provider may be required to produce under the Contract.
17.2 The Service Provider shall allow and arrange access by the Council to the Premises upon 24 hours’ notice. 
18. Remedies in the event of inadequate performance
18.1 Where a complaint is received about the standard of Services or about the manner in which any Services have been supplied or work has been performed or about the materials or procedures used or about any other matter connected with the performance of the Service Provider's obligations under the Contract, then the Council shall take reasonable steps to investigate the complaint. The Council may, in its sole discretion, uphold the complaint, and may, acting reasonably: 
(a) Subject to clause 18.4, withhold a sum; or
(b) deduct a sum,
in each case equal to a maximum of 10% of the Contract Price payable in respect of the Month in which the complaint arose.
18.2 The parties agree that a deduction made pursuant to clause 18.1(b) represents a genuine pre-estimate of the loss likely to be suffered by the Council. 
18.3 Where the Council withholds a sum pursuant to clause 18.1(a) then that sum shall be paid to the Service Provider when, in the reasonable opinion of the Council, the matters complained of have been rectified and there has been no repeat of those matters for three Months.
18.4 If the Council is of the reasonable opinion that there has been a material breach of the Contract by the Service Provider, then the Council may, without prejudice to its rights under clause 23, do any of the following:
(a) without terminating the Contract, itself supply or procure the supply of all or part of the Services until such time as the Service Provider shall have demonstrated to the reasonable satisfaction of the Council that the Service Provider will once more be able to supply all or such part of the Services in accordance with the Contract;
(b) without terminating the whole of the Contract, terminate the Contract in respect of part of the Services only (whereupon a corresponding reduction in the Contract Price shall be made) and thereafter itself supply or procure a third party to supply such part of the Services; and/or
(c) charge the Service Provider for and the Service Provider shall pay any costs reasonably incurred by the Council (including any reasonable administration costs) in respect of the supply of any part of the Services by the Council or a third party to the extent that such costs exceed the payment which would otherwise have been payable to the Service Provider for such part of the Services and provided that the Council uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement Services.
18.5 If the Service Provider fails to supply any of the Services in accordance with the provisions of the Contract and such failure is capable of remedy, then the Council shall instruct the Service Provider to remedy the failure and the Service Provider shall at its own cost and expense remedy such failure (and any damage resulting from such failure) within ten Working Days of the Council's instructions or such other period of time as the Council may direct.
18.6 If the Service Provider:
(a) fails to comply with clause 18.5 above and the failure is materially adverse to the interests of the Council or prevents the Council from discharging a statutory duty; or
(b) persistently fails to comply with clause 18.5 above,
the Council may terminate the Contract with immediate effect by giving the Service Provider notice in writing. 
19. Variation
19.1 Subject to the provisions of this clause 19, the Council may request a variation to the Services ordered provided that such variation does not amount to a material change to the Order. Such a change is hereinafter called a "Variation".
19.2 The Council may request a Variation by completing and sending the Variation form attached at Annex B (the Variation Form) to the Service Provider, giving sufficient information for the Service Provider to assess the extent of the Variation and any additional cost that may be incurred. The Service Provider shall respond to a request for a Variation within the time limits specified in the Variation Form. Such time limits shall be reasonable having regard to the nature of the Order.
19.3 If the Service Provider is unable to provide the Variation to the Services or where the Parties are unable to agree a change to the Contract Price, the Council may:
(a) agree that the Parties continue to perform their obligations under the Contract without the Variation; or
(b) terminate the Contract with immediate effect, except where the Service Provider has already delivered part or all of the Order in accordance with the Booking Form or where the Service Provider can show evidence of substantial work being carried out to fulfil the Order, and in such a case the Parties shall attempt to agree on a resolution to the matter. Where a resolution cannot be reached, the matter shall be dealt with under the Dispute Resolution Procedure.
19.4 If the Parties agree the Variation and any variation in the Contract Price, the Service Provider shall carry out such Variation and be bound by the same provisions so far as is applicable, as though such Variation was stated in the Contract.
Liabilities
20. Liability, indemnity and insurance
20.1 Nothing in the Contract shall be construed to limit or exclude either Party's liability for:
(a) death or personal injury caused by its negligence;
(b) Fraud or fraudulent misrepresentation;
(c) any claim under clause 12.9;
(d) any claim under clause 22; or
20.2 Subject to clause 20.3 and clause 20.4, the Service Provider shall indemnify and keep indemnified the Council in full from and against all claims, proceedings, actions, damages, costs, expenses and any other liabilities which may arise out of, or in consequence of, the supply, or late or purported supply, of the Services or the performance or non-performance by the Service Provider of its obligations under the Contract or the presence of the Service Provider or any Staff on the Premises, including in respect of any death or personal injury, loss of or damage to property, financial loss arising from any advice given or omitted to be given by the Service Provider, or any other loss which is caused directly or indirectly by any act or omission of the Service Provider. The Service Provider shall not be responsible for any injury, loss, damage, cost or expense if and to the extent that it is caused by the negligence or wilful misconduct of the Council or by breach by the Council of its obligations under the Contract.
20.3 Subject always to clause 20.1 and clause 20.4, the liability of either Party for Defaults shall be subject to the following financial limits the annual aggregate liability under the Contract of either Party for all Defaults shall in no event exceed the Contract Price payable by the Council to the Service Provider in the Contract Year in which the liability arises.
20.4 Subject to clause 20.1, in no event shall either Party be liable to the other for any:
(a) loss of profits;
(b) loss of business;
(c) loss of revenue;
(d) loss of or damage to goodwill;
(e) loss of savings (whether anticipated or otherwise); or
(f) any indirect or consequential loss or damage.
20.5 The Council may, among other things, recover as a direct loss:
(a) any additional operational and/or administrative expenses arising from the Service Provider's Default;
(b) any wasted expenditure or charges rendered unnecessary and/or incurred by the Council arising from the Service Provider's Default; and
(c) the additional cost of any replacement services for the remainder of the Contract Period following termination of the Contract as a result of a Default by the Service Provider.
20.6 Nothing in the Contract shall impose any liability on the Council in respect of any liability incurred by the Service Provider to any other person, but this shall not be taken to exclude or limit any liability of the Council to the Service Provider that may arise by virtue of either a breach of the Contract or by negligence on the part of the Council, or the Council's employees, servants or agents.
21. Insurances
21.1 The Service Provider shall at its own cost effect and maintain with a reputable insurance company a policy or policies of insurance providing as a minimum the following levels of cover:
(a) public liability insurance with a limit of indemnity of not less than £1,000,000 in relation to any one claim or series of claims; and
(b) employer's liability insurance with a limit of indemnity of not less than £5,000,000 in relation to any one claim or series of claims; 
 (the Required Insurances). The cover shall be in respect of all risks which may be incurred by the Service Provider, arising out of the Service Provider's performance of the Contract, including death or personal injury, loss of or damage to property or any other loss. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Service Provider.
21.2 The Service Provider shall give the Council, on request, copies of all insurance policies referred to in this clause or a broker's verification of insurance to demonstrate that the Required Insurances are in place, together with receipts or other evidence of payment of the latest premiums due under those policies.
21.3 If, for whatever reason, the Service Provider fails to give effect to and maintain the Required Insurances, the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Service Provider. 
21.4 The terms of any insurance or the amount of cover shall not relieve the Service Provider of any liabilities under the Contract.
21.5 The Service Provider shall hold and maintain the Required Insurances for a minimum of six years following the expiry or earlier termination of the Contract.
22. Taxation, National Insurance and employment liability
The Parties acknowledge and agree that the Contract constitutes a contract for the provision of Services and not a contract of employment. The Service Provider shall at all times indemnify the Council and keep the Council indemnified in full from and against all claims, proceedings, actions, damages, costs, expenses, liabilities and demands whatsoever and howsoever arising by reason of any circumstances whereby the Council is alleged or determined to have been assumed or imposed with the liability or responsibility for the Staff (or any of them) as an employer of the Staff and/or any liability or responsibility to HM Revenue or Customs as an employer of the Staff whether during the Contract Period or arising from termination or expiry of the Contract.
Default, disruption and termination
23. Termination on Default
23.1 The Council may terminate the Contract by giving written notice to the Service Provider with immediate effect if the Service Provider repeatedly breaches any of the terms of this Contract in such a manner as to reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms of this Contract. 
23.2 If the Council fails to pay the Service Provider undisputed sums of money when due, the Service Provider shall notify the Council in writing of such failure to pay. If the Council fails to pay such undisputed sums within 90 Working Days of the date of such written notice, the Service Provider may terminate the Contract in writing with immediate effect, except that such right of termination shall not apply where the failure to pay is due to the Council exercising its rights under clause 13.
24. Termination for convenience
Standard Services
24.1 The Council may terminate this Contract with immediate effect at any time by giving notice (either written or verbal) to the Service Provider.
24.2 In the event that notice is given in accordance with clause 24.1 prior to 4:00pm, then the previous night of occupation shall be treated as the final night requiring payment. If notice is given after 4:00pm, then the Service Provider may at its discretion charge the Council as though the Premises were remaining occupied until the morning  immediately following the provision of the notice.  

25. Consequences of termination or expiry
25.1 Where the Council terminates the Contract under clause 23 and then makes other arrangements for the supply of Services, the Council may recover from the Service Provider the cost reasonably incurred of making those other arrangements and any additional expenditure incurred by the Council throughout the remainder of the Contract Period. The Council shall take all reasonable steps to mitigate such additional expenditure. Where the Contract is terminated under clause 23, no further payments shall be payable by the Council to the Service Provider until the Council has established the final cost of making those other arrangements.
25.2 Subject to clause 20, where the Council terminates the Contract under clause 24, the Council shall indemnify the Service Provider against any reasonable commitments, liabilities or expenditure which would otherwise represent an unavoidable loss by the Service Provider by reason of the termination of the Contract, provided that the Service Provider takes all reasonable steps to mitigate such loss. Where the Service Provider holds insurance, the Service Provider shall reduce its unavoidable costs by any insurance sums available. The Service Provider shall submit a fully itemised and costed list of such loss, with supporting evidence, of losses reasonably and actually incurred by the Service Provider as a result of termination under clause 24.
25.3 The Council shall not be liable under clause 25.2 to pay any sum that:
(a) was claimable under insurance held by the Service Provider, and the Service Provider has failed to make a claim on its insurance, or has failed to make a claim in accordance with the procedural requirements of the insurance policy; or
(b) when added to any sums paid or due to the Service Provider under the Contract, exceeds the total sum that would have been payable to the Service Provider if the Contract had not been terminated before the expiry of the Contract Period.
25.4 Except as otherwise expressly provided in the Contract:
(a) termination or expiry of the Contract shall be without prejudice to any rights, remedies or obligations accrued under the Contract before termination or expiration and nothing in the Contract shall prejudice the right of either Party to recover any amount outstanding at such termination or expiry; and
(b) termination of the Contract shall not affect the continuing rights, remedies or obligations of the Council or the Service Provider under clause 11, clause 12, clause 13, clause 14, clause 20, clause 21, clause 22, clause 25 and clause 27 of Contract and clause 10, clause 11, clause 12, clause 13, clause 25 and clause 29 of the Open Framework Agreement as incorporated.
26. Disruption
26.1 The Service Provider shall take reasonable care to ensure that in the performance of its obligations under the Contract it does not disrupt the operations of the Council, its employees or any other Service Provider employed by the Council.
26.2 The Service Provider shall immediately inform the Council of any actual or potential industrial action, whether such action be by their own employees or others, which affects or might affect its ability at any time to perform its obligations under the Contract.
26.3 In the event of industrial action by the Staff, the Service Provider shall seek the Council's Approval to its proposals for the continuance of the supply of the Services in accordance with its obligations under the Contract.
26.4 If the Service Provider's proposals referred to in clause 26.3 are considered insufficient or unacceptable by the Council acting reasonably then the Council may: 
(a) require the Service Provider to provide alternative proposals; or
(b) undertake the services itself and recover from the Service Provider the additional costs incurred in the process. 
Subject to clause 26.5, nothing in this clause shall release the Service Provider from the proper performance of its obligations under the Contract.
26.5 If the Service Provider is temporarily unable to fulfil the requirements of the Contract owing to disruption of normal business by direction of the Council, an appropriate allowance by way of extension of time will be approved by the Council. In addition, the Council will reimburse any additional expense reasonably incurred by the Service Provider as a direct result of such disruption.
27. Recovery on termination
27.1 On the termination of the Contract for any reason, the Service Provider shall:
(a) immediately return to the Council all Confidential Information and Personal Data in its possession or in the possession or under the control of any permitted suppliers or Sub-Contractors, which was obtained or produced in the course of providing the Services;
(b) assist and co-operate with the Council to ensure an orderly transition of the provision of the Services to any Replacement Service Provider and/or the completion of any work in progress; and
(c) promptly provide all information concerning the provision of the Services which may reasonably be requested by the Council for the purposes of adequately understanding the manner in which the Services have been provided or for the purpose of allowing the Council or the Replacement Service Provider to conduct due diligence.
27.2 If the Service Provider fails to comply with clause 27.1(a) the Council may recover possession thereof and the Service Provider grants a licence to the Council or its appointed agents to enter (for the purposes of such recovery) any premises of the Service Provider or its permitted suppliers or Sub-Contractors where any such items may be held.
27.3 Where the end of the Contract Period arises due to the Service Provider's Default, the Service Provider shall provide all assistance under clause 27.1(b) and clause 27.1(c) free of charge. Otherwise, the Council shall pay the Service Provider's reasonable costs of providing the assistance and the Service Provider shall take all reasonable steps to mitigate such costs.  
28. Force majeure
Neither party shall be in breach of this Contract nor liable for delay in performing, or failure to perform, any of its obligations under this Contract if such delay or failure result from events, circumstances or causes beyond its reasonable control. In such circumstances the affected party shall be entitled to a reasonable extension of the time for performing such obligations. If the period of delay or non-performance continues for 3 months, the party not affected may terminate this Contract by giving 30 days’ written notice to the affected party. 
29. Entire agreement
29.1 This Contract constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
29.2 Each party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this Contract. Each party agrees that it shall have no claim for innocent or negligent misrepresentation [or negligent misstatement] based on any statement in this Contract, provided that nothing in this clause 29 shall operate to exclude any liability for fraud. 
29.3 This Contract may be executed in any number of counterparts, each of which when executed and delivered shall constitute a duplicate original, but all the counterparts shall together constitute the one agreement.
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Variation Form
Call-off terms and conditions for services
 

[NAME OF LOT]

......................................................................................................................................

No of Booking Form being varied:.....................................................................................

Variation Form No:.........................................................................................................

 

BETWEEN:
 

[NAME OF CONTRACTING AUTHORITY] (the Council)

 

and

[NAME OF SERVICE PROVIDER] (the Service Provider)

 

1.
The Order is varied as follows: [LIST DETAILS OF THE VARIATION INCLUDING ANY IMPACT ON THE CONTRACT PRICE].

2.
Words and expressions in this Variation shall have the meanings given to them in the Contract.

3.
The Contract, including any previous Variations, shall remain effective and unaltered except as amended by this Variation.

 

 

Authorised to sign for and on behalf of the Council
 

Signature.............................................................

 

Date.....................................................................

 

Name in capitals...................................................

 

Address.........................................................................................................................................

 

Authorised to sign for and on behalf of the Service Provider
 

Signature.............................................................

 

Date.....................................................................

 

Name in capitals...................................................

 

Address.........................................................................................................................................

Annex C. TUPE 
30. Interpretation

The definitions and rules of interpretation in this paragraph apply in this Agreement:

Effective Date: the date on which the Services (or any part of the Services), transfer from the Third Party Employer to the Service Provider, and a reference to the Effective Date shall be the date on which the employees transfer to the Service Provider (if TUPE is applicable).

Employee Liability Information: the information that a transferor is obliged to notify to a transferee under regulation 11(2) of TUPE:

(a)  the identity and age of the employee;

(b) the employee's written statement of employment particulars (as required under section 1 of the Employment Rights Act 1996);

(c) information about any disciplinary action taken against the employee and any grievances raised by the employee, where a Code of Practice issued under Part IV of the Trade Union and Labour Relations (Consolidation) Act 1992 relating exclusively or primarily to the resolution of disputes applied, within the previous two years;

(d) information about any court or tribunal case, claim or action either brought by the employee against the transferor within the previous two years or where the transferor has reasonable grounds to believe that such action may be brought against the Service Provider arising out of the employee's employment with the transferor;

(e) information about any collective agreement that will have effect after the Effective Date or the Service Transfer Date, as the case may be, in relation to the employee under regulation 5(a) of TUPE.

Employment Liabilities: All claims, including claims without limitation for redundancy payments, unlawful deduction of wages, unfair, wrongful or constructive dismissal compensation, compensation for sex, race, disability, age, religion or belief, gender reassignment, marriage or civil partnership, pregnancy or maternity, or sexual orientation discrimination, claims for equal pay, compensation for less favourable treatment of part-time workers, and any claims (whether in tort, contract, statute or otherwise), demands, actions, proceedings and any award, compensation, damages, tribunal awards, fine, loss, order, penalty, disbursement, payment made by way of settlement and costs and expenses reasonably incurred in connection with a claim or investigation (including any investigation by the Equality and Human Rights Commission or other enforcement, regulatory or supervisory body), and of implementing any requirements which may arise from such investigation, and any legal costs and expenses.

Final Staff List: the list of all the Service Provider's and Sub-Contractor's personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the Service Transfer Date.

Provisional Staff List: the list prepared and updated by the Service Provider of all the Service Provider's and Sub-Contractor's personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the date of the preparation of the list.

Relevant Employees: those employees whose contracts of employment transfer with effect from the Service Transfer Date to the Council or a Replacement Service Provider by virtue of the application of TUPE.

Relevant Transfer: a relevant transfer of the Services for the purposes of TUPE.

Replacement Services: any services that are fundamentally the same as any of the Services and which the Council receives in substitution for any of the Services following the termination or expiry of this agreement, whether those services are provided by the Council internally or by any Replacement Service Provider. 

Replacement Service Provider: any third party supplier of Replacement Services appointed by the Council from time to time.

Service Transfer Date: the date on which the Services (or any part of the Services), transfer from the Service Provider to the Council or any Replacement Service Provider.

Staffing Information: in relation to all persons detailed on the Provisional Staff List, in an anonymised format, such information as the Council may reasonably request including the Employee Liability Information and details of whether the personnel are employees, workers, self-employed, contractors or consultants, agency workers or otherwise, and the amount of time spent on the provision of the Services.

Sub-Contractor: the contractors or Suppliers engaged by the Service Provider to provide goods, services or works to, for or on behalf of the Service Provider for the purposes of providing the Services to the Council.
Third Party Employees: employees of Third Party Employers whose contracts of employment transfer with effect from the Effective Date to the Service Provider by virtue of the application of TUPE (if applicable).  

Third Party Employer: a provider engaged by the Council to provide the Services to the Council before the Effective Date and whose employees will transfer to the Service Provider on the Effective Date (if TUPE is applicable) .

TUPE: the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246), as amended.

31. Transfer of employees to the Service Provider on the effective date

31.1 The Service Provider acknowledges that where the identity of the provider of any of the Services changes, this may constitute a Relevant Transfer with the contracts of employment of any Third Party Employees transferring to the Service Provider. The Service Provider shall comply and shall procure that each Sub-Contractor shall comply with any obligations under TUPE (if applicable). If a Relevant Transfer does take place pursuant to TUPE, this shall occur on the Effective Date.

32. Employment exit provisions

32.1 This Agreement envisages that subsequent to its commencement, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination of this Agreement, or part or otherwise) resulting in a transfer of the Services in whole or in part (Subsequent Transfer). If a Subsequent Transfer is a Relevant Transfer then the Council or Replacement Service Provider will inherit liabilities in respect of the Relevant Employees with effect from the relevant Service Transfer Date. 

32.2 The Service Provider shall and shall procure that any Sub-Contractor shall on receiving notice of termination of this Agreement or otherwise, on request from the Council and at such times as required by TUPE, provide in respect of any person engaged or employed by the Service Provider or any Sub-Contractor in the provision of the Services, the Provisional Staff List and the Staffing Information together with any additional information required by the Council, including information as to the application of TUPE to the employees. The Service Provider shall notify the Council of any material changes to this information as and when they occur.

32.3 At least 28 days prior to the Service Transfer Date, the Service Provider shall and shall procure that any Sub-Contractor shall prepare and provide to the Council and/or, at the direction of the Council, to the Replacement Service Provider, the Final Staff List, which shall be complete and accurate in all material respects. The Final Staff List shall identify which of the Service Provider's and Sub-Contractor's personnel named are Relevant Employees.

32.4 The Council shall be permitted to use and disclose the Provisional Staff List, the Final Staff List and the Staffing Information for informing any tenderer or other prospective Replacement Service Provider for any services that are substantially the same type of services as the Services (or any part of the Services). 

32.5 The Service Provider warrants to the Council and the Replacement Service Provider that the Provisional Staff List, the Final Staff List and the Staffing Information (TUPE Information) will be true and accurate in all material respects and that no persons are employed or engaged in the provision of the Services other than those included on the Final Staff List. 

32.6 The Service Provider shall and shall procure that any Sub-Contractor shall ensure at all times that it has the right to provide the TUPE Information under Data Protection Legislation.

32.7 The Council regards compliance with this paragraph 3 as fundamental to the Agreement. In particular, failure to comply with paragraph 3.2 and paragraph 3.3 in respect of the provision of accurate information about the Relevant Employees shall entitle the Council to suspend payment of the Charges until such information is provided, or indefinitely. The maximum sum that may be retained under this paragraph 3.7 shall not exceed an amount equivalent to the Charges that would be payable in the three month period following the Service Provider's failure to comply with paragraph 3.2 or paragraph 3.3, as the case may be.

32.8 Any change to the TUPE Information which would increase the total employment costs of the staff in the six months prior to termination of this Agreement shall not (so far as reasonably practicable) take place without the Council's prior written consent, unless such changes are required by law. The Service Provider shall and shall procure that any Sub-contractor shall supply to the Council full particulars of such proposed changes and the Council shall be afforded reasonable time to consider them.

32.9 In the six months prior to termination of this Agreement, the Service Provider shall not and shall procure that any Sub-Contractor shall not materially increase or decrease the total number of staff listed on the Provisional Staff List, their remuneration, or make any other change in the terms and conditions of those employees without the Council's prior written consent.

32.10 The Service Provider shall indemnify and keep indemnified in full the Council and each and every Replacement Service Provider against all Employment Liabilities relating to:

(a) any person who is or has been employed or engaged by the Service Provider or any Sub-Contractor in connection with the provision of any of the Services; or

(b) any trade union or staff association or employee representative,

arising from or connected with any failure by the Service Provider and/or any Sub-Contractor to comply with any legal obligation, whether under regulation 13 or 14 of TUPE or any award of compensation under regulation 15 of TUPE, under the Acquired Rights Directive or otherwise and, whether any such claim arises or has its origin before or after the Service Transfer Date.

32.11 The parties shall co-operate to ensure that any requirement to inform and consult with the employees and or employee representatives in relation to any Relevant Transfer as a consequence of a Subsequent Transfer will be fulfilled.

32.12 The parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply from paragraph 3.2 to paragraph 3.11, to the extent necessary to ensure that any Replacement Service Provider shall have the right to enforce the obligations owed to, and indemnities given to, the Replacement Service Provider by the Service Provider or the Council in its own right under section 1(1) of the Contracts (Rights of Third Parties) Act 1999.

32.13 Despite paragraph 3.12, it is expressly agreed that the parties may by agreement rescind or vary any terms of this Agreement without the consent of any other person who has the right to enforce its terms or the term in question despite that such rescission or variation may extinguish or alter that person's entitlement under that right.

