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THIS CONTRACT dated the

day of 


2015 is between:
OLDHAM METROPOLITAN BOROUGH COUNCIL whose principal place of business is Civic Centre, West Street, Oldham, OL1 1UL, (the “Council”); 

and


[xxxxxxxxxxxxxxxxxxxxx] , with Registered Company Number [xxxxxxxxxxxx] whose registered office is at [xxxxxxxxxxxxxxxxxxxxxxxxxxxxx]  (the “Provider”) 

each known as a “Party” to and collectively as “Parties” to this Contract.

BACKGROUND
A.
This is a joint contract between Oldham Council and Oldham Clinical 

Commissioning Group (CCG).Oldham Council will be Lead Commissioner as set out in Section 75 Joint Agreement between Oldham Council and CCG.


B.
The Council has a requirement to enter into a Contract with a Provider who has experience in providing Supported Living Services (“the Services”); 


C.
The Council is seeking to appoint a Provider to perform and deliver the Service as set out in the Service Specification in Schedule 2 of this Contract; 

D.
The Council has agreed to source a Provider who has experience and is able to supply Services which are appropriate to the Council’s needs;

E.
The Council, having carried out a competitive tender process has judged the Provider to be the successful bidder; 

F.
In reliance on the representations made by the Provider in D (above), the Council seeks to appoint the Provider to perform and deliver the Services; and 

G.
The Parties with the intention of creating legal relations have agreed terms between them for the delivery of the Services as set out under this Contract. 

H.
The Parties with the intention of formulating matters have also agreed the terms of the Schedules attached to this contract, the Provider acknowledges that minor variations may be required to the Schedules during the contract period and if so these amendments will be forwarded to the Provider for agreement (such agreement not to be reasonably withheld) and once agreed the updated Schedules will be substituted within the Contract.

SEALING PAGE
IN WITNESS of which this document is EXECUTED AS A DEED 

and is delivered on the first date above

EXECUTED AS A DEED by affixing the Seal of 

OLDHAM METROPOLITAN BOROUGH COUNCIL
 in the presence of:
Signature ………………………….. 

Position …………………………….

…………………………………………………………………………

EXECUTED AS A DEED by the Provider by the

Signature of a Director and the Company Secretary

Or of two Directors of the company:

Sign: ……………………………………….

Name ……………………………….

Director

Sign: ……………………………………….

Name ……………………………….

Director/Company Secretary 

PART A - DEFINITIONS AND INTERPRETATIONS

A1. 
DEFINITIONS
The terms and expressions used in these Terms and Conditions shall have the meanings set out below:

	“Approval” and “Approved”
	means the written consent of the Authorised Officer

	“Authorised Officer”
	means the representative of the Council with status as per Clause C1 as initially listed in Schedule 1 (Authorised Officer and Provider Manager Details) as the same may be replaced from time to time;

	“Bribery Act”
	means the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation;

	“Business Continuity Event”
	means an event of a type for which the Provider’s Business Continuity Arrangements make provision and allow for the continuation of the Services;

	“Care Quality Commission or “CQC”
	means the care quality commission established under the Health and Social Care Act 2008; 

	“Care and Support Plan”
	means the plan, drawn up following the assessment of a Service User, which sets out how their care and support needs will be met and the outcomes to be achieved; 

	“Carer”
	means any relative, friend or neighbour who, without payment, provides help and support to the Service User; 

	“Commencement Date”
	means the date the Provider will start to provide the Service which for the purposes of this Contract is 1st July ((or earlier) 2016; 

	“Conditions”
	means this Contract’s terms and conditions and/or any modification duly agreed in accordance with this Contract; 

	“Confidential Information”
	means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information which relates to the business, affairs, properties, assets, trading practices, Services, developments, trade secrets, intellectual property rights, know-how, personnel, customers and suppliers of either Party, all personal data and sensitive personal data within the meaning of the Data Protection Act 1998; 

	“Contract”
	means the agreement between the Provider and the Council consisting of these Conditions and any attached Schedules, the Invitation to Tender, the Provider’s Tender and any other documents (or parts thereof) specified by the Council; 

	“Contract Period”
	means the period of duration of the Contract in accordance with Clause B1; 

	“Contract Price” and “Price”
	means the price exclusive of any applicable tax, payable to the Provider by the Council under this Contract, as set out in the Contract Price Schedule, for the full and proper performance by the Provider of its obligations under this Contract; 

	“Contract Price Schedule”
	means the details within Schedule 6 setting out the Contract Price and Payment Mechanisms; 

	“Council”
	means Oldham Metropolitan Borough Council or its successor body as applicable; 

	“Criminal Conviction”
	means any criminal conviction whether or not under United Kingdom law and in any country; 

	“Data Protection Requirements”
	means the Data Protection Act 1998, the EU Data Protection Directive 95/45/EC, the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI2000/2689), the Privacy and Electronic Communications (EC Directive) Regulations 2003, and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner;

	“DBS Checks”
	means checks which the Provider and any sub-contractor shall carry out on employees and volunteers in line with regulations from the Disclosure and Barring Service;

	“Default”
	means any breach of the obligations of either Party (including but not limited to material breach or breach of a material term) or any default, act, omission, negligence or statement of either Party, its employees, agents or sub-contractors in connection with or in relation to the subject matter of the Contract and in respect of which such Party is liable to the other;

	“Environmental Information Regulations”
	means the Environmental Information Regulations 2004;

	“Equipment”
	means any or all vehicles, plant, equipment or machinery (including any necessary computer system) to be provided by the Provider to allow the Provider to deliver the Services;

	“Expiry Date”
	means 31st March 2019 

	“FOIA”
	means the Freedom of Information Act 2000;

	“Force Majeure Event”
	means any event or occurrence which is outside the reasonable control of the Party concerned, and which is not attributable to any act or failure to take preventative action by the Party concerned, including (but not limited to) governmental regulations, fire, flood, or any disaster.  It does not include any industrial action occurring amongst the Provider’s personnel or any Business Continuity Event;
For the avoidance of doubt Force Majeure shall not include any business continuity matter or any pre-notified labour dispute between the Provider and its staff, any other staffing problem, or the failure to provide the Services by any of its Sub-Contractors; 

	“Good Clinical Practice”  
	means using standards, practices, methods and procedures conforming to the Law and using that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled, efficient and experienced clinical Services provider, or a person providing Services the same as or similar to the Services, at the time the Services are provided, as applicable; 

	“Guidance”
	means any applicable local authority, health or social care guidance, direction or determination which the Council and/or the Provider have a duty to have regard to including any document published under section 73B of the NHS Act 2006; 

	“Information Laws”
	means the Freedom of Information Act 2000, the Environmental Information Regulations 2004, the Data Protection Act 1998 and any codes of practice and guidance made pursuant to the same as amended or replaced from time to time;

	“Law”
	means any applicable Act of Parliament, sub-ordinate legislation within the meaning of Section 21[1] of the Interpretation Act 1978, exercise of the Royal Prerogative, enforceable community right within the meaning of Section 2 of the European Communities Act 1972, bye-law, regulatory policy, guidance or industry code, judgment of a relevant court of law, or directives or requirements of any Regulatory Body of which the Provider is bound to comply;

	“National Living Wage (set by Living Wage Foundation)”
	Means an hourly rate set independently and updated annually.

The Living Wage is calculated according to the basic cost of living in the UK

The current UK Living Wage is £7.85 an hour (as set out by the Living Wage Foundation.

Employers choose to pay the Living Wage set by the Living Wage Foundation on a voluntary basis.


	“Local Health Watch”
	means the local independent consumer champion for health and social care in England;         

	“Local Ombudsman”
	means the Local Government Commissioner for

Administration in England;

	“Material Breach”
	means the following issues are considered (without

limitation) to be a material Default:


i) failure to comply with the pre-conditions set out in    Clause A5; 
ii) failure to have in place the insurance cover

required under Clause G4; 
ii) non-compliance with the equal opportunity requirements of Clause E2; 
iii) non-compliance with the DBS requirements of Clause C7; 
iv) non-compliance with the safeguarding provisions of Clause C10; 
v) evidence of deliberate abuse and/or mistreatment of a Service User by the Provider or the Provider’s staff or agents or by any sub-contractor or such sub-contractor’s Staff or agents or negligence by the Provider or any sub-contractor in permitting such abuse or mistreatment; 
vi) breach of the requirements of Clause B14 (Cartels, Bribery and Corruption); 

vii) breach of the requirements of Clause E1 (Gifts, Inducements or Rewards); 
viii) use by the Provider of a sub-contractor except where the Council has given written consent to such use; or
iv) use by the Provider or a sub-contractor of unqualified or untrained Staff except where the Council has given written consent to such use. 

	“National Institute for Health and Clinical Excellence or NICE”  
	means the special health authority responsible for providing national guidance on the promotion of good health and the prevention and treatment of ill health (or any successor body); 

	“National Standards”
	means those standards applicable to the Provider under the Law and/or Guidance as amended from time to time; 

	“Necessary Consents”
	means all approvals, certificates, authorisations, permissions, licences, permits, regulations and consents necessary from time to time for the performance of the Service including without limitation all planning permissions and waste management licences;

	“Notice”
	means any formal communication between the Parties as required by the Contract; 

	“Party” and “Parties”
	means a Party to this Contract and “Parties” shall be construed accordingly

	“Personal Budget”
	means an amount of money allocated to an individual Service User to meet their social care needs following an assessment; 

	“Premises”
	means any premises provided by the Provider to allow the Provider to provide the Services;

	“Prohibited Act”
	means to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to, induce that person to perform improperly a relevant function or activity, or reward that person for improper performance of a relevant function or activity; or, to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Contract; or committing any offence under the Bribery Act 2010; or under legislation creating offences concerning fraudulent acts; or at common law concerning fraudulent acts relating to this Contract or any other Contract with the Council; or defrauding, attempting to defraud or conspiring to defraud the Council; or where the Provider gives any fee or reward the receipt of which is an offence under Section 117[2] of the Local Government Act 1972;

	“Provider”
	means the person, firm or company with whom the Council enters into this Contract; 

	“Provider Manager”
	means the representative of the Provider with status as per Clause C2 as initially listed in Schedule 1 (Authorised Officer and Provider Manager Details) as the same may be replaced from time to time;

	“Quality and Performance Schedule”
	means the quality and performance standards as defined and set out in Schedule 3; 

	“Remediation Plan”
	means a plan to rectify a breach of or performance failure under this Contract specifying targets and timescales within which those targets must be achieved; 

	“Records”
	means the Contract and all documents, data or other information relating to, produced, or received as part of or in connection with the Service and stored on whatever medium; 

	“Regulatory Bodies”
	means those government departments and regulatory, statutory and other entities, committees and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in this Contract or any other affairs of the Providers and “Regulatory Body” shall be construed accordingly; 

	“Replacement Provider”
	means any third Party appointed by the Council from time to time to provide any Services which are substantially similar to any of the Services, or received in substitution for any of the Services, following the expiry, termination or partial termination of this Contract whether those Services are provided by the Council internally and/or by any third Party; 

	“Request(s) for Information”
	shall have the meaning set out in FOIA or any apparent request for information under the FOIA or the Environmental Information Regulations;

	“Schedule”
	means a schedule attached to this Contract; 

	“Services”
	means the Services to be provided as specified in Schedule 2 (Service Specification); 

	“Service Specification Schedule”
	means the detailed description of the Services to be provides as detailed in Schedule 2;

	“Service User”
	means a person to whom the Provider shall provide the Services; 

	“Staff”
	means all persons employed by the Provider to perform the Contract together with the Provider’s employees, agents and sub-contractors used in the performance of the Contract; 

	“Value Added Tax”
	means Value Added Tax or any similar tax replacing it or performing a similar fiscal function; 

	“Variation”
	means a change to this Contract or to the Services, made in accordance with Clause B2 (Contract Variation); 

	“Whistleblowing”
	means raising concerns about misconduct within an organisation or within an independent structure associated with it; 

	“Working Day”
	means between Monday to Friday inclusive, but does not include any days which are bank holidays or public holidays; 

	“Working Week”
	means a period of seven (7) consecutive days starting on Sunday and ending on the following Saturday including Public Holidays and any additional days on which the Council’s offices at the Civic Centre are closed to members of the public, which apart from this provision would form part of the working day; 

	“Zero Hour Contracts” 
	means a contract of employment used in the United Kingdom which while meeting the terms of the Employment Rights Act 1996 by providing a written statement of the terms and conditions of employment contains provisions which create an ‘on call’ arrangement between employer and employee. It does not oblige the employer to provide work for the employee, nor does it oblige the employee to accept the work offered. 

the employee agrees to be available for work as and when required, so that no particular number of hours or times of work are specified. The employee is expected to be on call and receives compensation only for hours worked. 

Zero Hours Contracts may be suitable for some people such as retirees and students who want occasional earnings and are able to be entirely flexible about when they work, but may not be suitable for people in the general working population, including those with mortgages and responsibility for supporting a family, who if under a Zero Hours Contract run the risk of unpredictable hours and earnings. 


A2.

INTERPRETATIONS
A2.1
Except as otherwise expressly provided, the documents comprising this Contract are to be mutually explanatory of one another.  Should the Provider become aware of any ambiguities or discrepancies in or between any of the documents comprising the Contract, the Provider shall immediately inform the Authorised Officer giving full details.  Any such notified ambiguities or discrepancies or any ambiguities or discrepancies otherwise coming to the notice of the Authorised Officer shall be resolved by the Authorised Officer who shall issue to the Provider any appropriate instructions in writing.

A2.2
Any references to any Act of Parliament shall be deemed to include any amendment, replacement or re-enactment thereof for the time being in force, and to include any EU Directives, by-laws, licences, statutory instruments, rules, regulations, orders, notices, directions, consents or permissions made thereunder, and any condition attaching thereto.

A2.3
Any undertaking hereunder not to do any act or thing shall be deemed to include an undertaking not to permit or allow the doing of that act or thing where that permission or allowance is within the reasonable control of the Provider.

A2.4
The headings in the Contract are for ease of reference only and shall not be taken into account in the construction or interpretation of any provision to which they refer.

A2.5
The expression ‘person’ used in the Contract shall include (without limitation) any individual partnership, local authority or incorporated or unincorporated body.

A2.6
In the Contract the masculine includes the feminine and the neuter and vice versa; the singular includes the plural and vice versa.

A2.7 
Any reference to government departments and the like is deemed to include its or their successors.

A2.8
References to Clauses or Schedules shall be to Clauses and Schedules of these Conditions of Contract.

A3.
ENTIRETY OF CONTRACT

This Contract represents the entire understanding between the Parties and supersedes all representations, understandings and agreements, whether oral or written, made by the Council or the Provider.
A4.
SUFFICIENCY OF INFORMATION

The Provider shall be deemed to have satisfied themselves before entering into this contract as to the accuracy and sufficiency of the rates and prices which shall cover all the Provider’s obligations under the contract and shall be deemed to have obtained themselves all necessary information as to the risks, contingencies and any other circumstances which might reasonably influence or affect the Provider’s provision of Service.
A5.

PRE-CONDITIONS
A5.1

On or before the Commencement Date the Provider shall produce to the Council, for inspection, documentary evidence that the required insurances are properly in place, adequate and valid.

A5.2

On or before the Commencement Date the Provider shall produce to the Council, for inspection, documentary evidence that any required DBS checks are properly in place and valid.

A5.3

On or before the Commencement Date the Provider shall produce to the Council, for inspection, documentary evidence that any required accreditations for the delivery of the Services are properly in place and valid.

A5.4

Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this Contract.
A6.

NON EXCLUSIVITY


The Provider acknowledges that, in entering this Contract, no form of exclusivity or volume guarantee has been given by the Council for the Services required from the Provider and the Council at all times is entitled to enter into other Contracts and arrangements with other Providers for the provision of any or all Services which are the same as or similar to the Services under this Contract.

A7.

CONTRACT DOCUMENTS
A7.1

Where there is any conflict or inconsistency between the provisions of this Contract, any such conflict or inconsistency shall be resolved according to the following order of priority: 



A7.1.1

these Conditions of Contract;



A7.1.2

Schedule 2 (Service Specification);



A7.1.3

the documents listed in Schedule 5 (Providers Tender 
 

and any Tender Clarification Documents);



A7.1.4

all other Schedules attached to these Conditions of 
 

Contract, except the Schedule listed at Clause A7.1.3; and 


A7.1.5 

the Councils Contract Procedure Rules (as amended from 


time to time). 
PART B – GENERAL PROVISIONS
B1.

COMMENCEMENT AND DURATION OF CONTRACT
B1.1

Notwithstanding the date of this Contract, the Contract Period will commence on the Commencement Date and (unless terminated earlier in accordance with any provisions within the Contract) will remain in force for until the Expiry Date or (where applicable) any extension thereof. 

B1.2

On the expiry or termination of this Contract any liability of the Council to make payment to the Provider under this Contract shall, (unless the terms otherwise provides) terminate at that time.

B2.
CONTRACT VARIATIONB2.1


The Contract may only be varied or modified if such variation or modification is in writing and signed by the Authorised Officer and the Provider’s Provider Manager. The Authorised Officer may, if it is necessary, give any order orally at first instance, such oral order to be confirmed in writing on the next Working Day or as soon as it possible in the circumstances.
B2.2
If either Party wishes to vary this Contract then it shall serve on the other a Variation Notice which shall set out the nature of the variation sought and the reasons for it.

B2.3
If either Party receives a Variation Notice then within twenty (20) Working Days of receipt it shall notify the other whether or not it agrees to the variation and if not, the reasons.

B2.4

In the event of a Variation the Price may also be varied.  Such Variation in the Price shall be calculated by the Council and agreed in writing with the Provider and shall be such amount as properly and fairly reflects the nature and extent of the Variation in all the circumstances.

B2.5
The Provider shall provide such information as may be reasonably required to enable such varied price to be calculated.

B3.
OFFICIAL NOTICES AND COMMUNICATIONS B3.1

Any official notice or other communication required to be given under this Contract, shall be in writing and shall be delivered personally, or sent by pre-paid first class post or recorded delivery or by commercial courier, to each Party required to receive the notice or communication at its address as set out in Schedule 4 (Address for Service of Notices) or as otherwise specified by the relevant Party by notice in writing to each other Party.

B3.2
Any notice that complies with this Clause shall be deemed to have been received by the addressee: (a) if delivered personally, when left at the address referred to in Schedule 4; or (b) if sent by pre-paid first class post or recorded delivery, at 9.00 am on the second Working Day after posting; or (c) if delivered by commercial courier, on the date and at the time that the courier's delivery receipt is signed.

B3.3
For the avoidance of doubt no demand or official notice under the Contract will be accepted by fax or e-mail. 
B4.
SEVERANCEB4.1
If any provision of this Contract (or part of any provision) is found by any Court or other body of competent jurisdiction to be invalid, illegal or unenforceable, that provision or part-provision shall, to the extent required, be deemed not to form part of this Contract, and the validity and enforceability of the other provisions of this Contract shall not be affected.
B4.2
If any provision of this Contract (or part of any provision) is found by any Court or other body of competent jurisdiction to be invalid, illegal or unenforceable, then both Parties shall enter into good faith negotiations to amend the provision concerned in such a way that as amended, it is valid and enforceable and to the maximum extent possible, carries out both Parties’ original intent.

B5.
FORBEARANCE
No forbearance, indulgence or relaxation on the part of the Council, the Authorised Officer, or any other Council Officer or Executive Members, shown or granted to the Provider in respect of its obligations under this Contract, shall in any way affect, restrict or diminish the rights and powers of the Council or the Authorised Officer under the Contract, or operate as, or be deemed, a waiver or create an estoppel in respect of any breach of Contract.

B6.

LIEN OR ENCUMBRANCE
Neither the Provider nor any of its employees, servants, agents or sub-contractors shall create or allow any other person to create any lien or encumbrance on any of the Council’s property.
B7.
WAIVER
B7.1

No failure or delay by a Party to exercise any right or remedy provided under this Contract or by Law shall constitute a waiver of that or any other right or remedy, nor shall it preclude or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall preclude or restrict the further exercise of that or any other right or remedy.
B7.2
The rights and remedies provided by this Contract may be waived only in writing by the authorised representative of the relevant Party in a manner that expressly states that such waiver is intended for and shall only be operative with regard to, the specific circumstances referred to in the notice of waiver.
B7.3
A waiver of any right or remedy arising from a breach of this Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of this Contract.
B8.
ASSIGNMENT AND SUB-CONTRACTING
B8.1
Except as expressly set out in this Contract the Provider shall not be entitled to give, sub-contract, bargain, sell, assign, let or otherwise dispose of any or all of its rights and obligations under this Contract without the prior written consent of the Council.

B8.2
If the Provider is considering taking action in accordance with this Clause, the Provider shall enter into a draft written agreement with any such Party, and said draft agreement shall be made available for inspection by the Authorised Officer before the Authorised Officer shall give consideration to granting consent.

B8.3
The Provider acknowledges that the Council giving the Provider consent to sub-contract will not relieve the Provider of its obligations under this Contract and that the Provider will be responsible for the acts, defaults and neglect of any sub-contractor or any employee, agent or servant of any such sub-contractor, as if they were the Provider’s own acts, defaults and neglect. This will be the case even if as a condition of the Council giving consent, the Council requires the sub-contractor to agree directly that it will carry out all the Provider’s obligations under this Contract. 

B8.4
Where the Provider sub-contracts any of its obligations under this Contract, the Provider shall remain the Council’s sole point of contact for all matters falling within the scope of this Contract and shall procure that each sub-contractor complies with and is bound by the requirements of this Contract as they apply to the Provider.

B8.5
Where the Provider sub-contracts any of its obligations under this Contract the Council will not discuss issues relating to delivery of the Services with any sub-contractor or make any payments directly to any sub-contractor. 

B8.6
Where, in the Council’s reasonable opinion the performance of a sub-contractor is deficient or misrepresentations were made concerning the identity, qualifications, experience or financial standing of a sub-contractor at the time of the Council’s approval , the Council shall notify the Provider of any concerns relating to such sub-contractor. 

B8.7
If notified in accordance with Clause B8.6 the Provider shall promptly investigate the matters notified by the Council and shall seek in good faith to address the Council’s concerns. The Provider shall inform the Council of steps to be taken to address its concerns and if the Council, (acting reasonably) is unsatisfied with these steps it may require the Provider to remove the sub-contractor from the performance of the Services.
B9.
COUNCILS RIGHT OF NOVATION
B9.1
The Council shall be entitled to novate, assign or otherwise dispose of its rights and obligations under this Contract or any part thereof to any Contracting Authority (as defined in Regulation 2 of the Public Contracts Regulations 2015), private sector body or any other body established under statute, (a “Transferee”) provided that any such assignment, novation or other disposal shall not increase the burden of the Provider’s obligations under this Contract.

B9.2
Where the Council elects to assign, novate, sub-contract or otherwise dispose of its rights and obligations under the Contract, the Council shall seek the prior written consent of the Provider to such assignment, such consent not to be unreasonably withheld or delayed.
B9.3
The Council shall be entitled to disclose to any Transferee any Confidential Information of the Provider which relates to the performance of the Contract by the Provider. In such circumstances the Council shall be entitled to authorise the Transferee to use such Confidential Information only for purposes relating to the performance of the Contract and for no other purposes and shall take all reasonable steps to ensure that the Transferee accepts an obligation of confidence.

B10. 
NO PARTNERSHIP OR AGENCY
B10.1
The Provider shall not be or be deemed to be an agent of the Council and the Provider shall not hold itself out as having authority or power to bind the Council in any way, other than expressly conferred by this Contract.

B10.2
Nothing in the Contract is intended to or shall be deemed to be construed as creating a partnership (within the meaning of the Partnership Act 1890), or as a Contract of employment between the Provider and the Council.

B11.
PROVIDER’S OBLIGATIONS

During the period of this Contract the Provider shall comply with these Conditions and provide the Services specified in the Schedules to the satisfaction of the Authorised Officer.

B12.
FORCE MAJEURE EVENTS
B12.1
If any Party is delayed in or prevented from performing any of its obligations under the Contract by a Force Majeure Event then (so long as that Force Majeure Event continues), that Party shall be excused from the performance of such obligations to the extent it is so delayed or prevented and the time for performance of such obligations shall be delayed accordingly. 

B12.2
On the occurrence of a Force Majeure Event, the affected Party shall notify the other Party as soon as practicable (and at least within three (3) days), of a Force Majeure Event occurring. Such notification shall contain details of the Force Majeure Event, including evidence of its effect on the affected Party and the action proposed to mitigate its effect. If notice is not given in accordance with this sub-clause then the failure may be regarded as simply a failure to deliver the Services by non-performance and the Council may invoke the Termination Clauses.

B12.3
As soon as practicable following such notification, the Parties shall consult with each other in good faith and shall use all reasonable endeavours to agree appropriate terms to mitigate the impact of the Force Majeure Event and facilitate continued delivery of the Services.

B12.4
The affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer delays or prevents the affected Party from complying with its obligations under the Contract. Following such notification (subject to termination under Clause H1), the Contract shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event.

B12.5
In this Clause, Force Majeure means: 

B12.5.1
an act of war; 

B12.5.2
an act of God; 

B12.5.3
a decree of Government; 

B12.5.4
riots; 

B12.5.5
civil commotion; or

B12.5.6
any event or circumstance which is both beyond the control 
 

of whichever Party is affected and which could not have 
 

been avoided, prudently, diligently or with reasonable 


foresight. 
B12.6
For the avoidance of doubt Force Majeure shall not include any business continuity matter or any pre-notified labour dispute between the Provider and its staff, any other staffing problem, or the failure to provide the Services by any of its sub-contractors.

B12.7
For the duration of any suspension of the Provider’s obligations under this Clause, the Council shall only be liable to pay the Provider an amount that reflects the reduced Services (if any) that are being performed.

B13.
 
CONFLICT OF INTERESTB13.1

The Provider shall take appropriate steps to ensure that neither the Provider nor any employee agent, supplier or sub-contractor is placed in a position where there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider or such person and the duties owed to the Council under the provisions of the Contract.  The Provider will disclose to the Council full particulars of any such conflict of interest which may arise.

B13.2

The Council reserves the right to terminate the Contract immediately by notice in writing and/or to take any such other steps it deems necessary where, in the reasonable opinion of the Council, there is or may be actual conflict, or a potential conflict between the pecuniary or personal interest of the Provider and the duties owed to the Council under the provisions of the Contract. The actions of the Council pursuant to this Clause shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Council
B13.3
The provision of this Condition shall apply during the continuance of this Contract.
B14.

CARTELS, BRIBERY AND CORRUPTION
B14.1

The Provider shall safeguard the Council’s funding of the Contract against fraud generally and, in particular, fraud on the part of the Staff, or the Provider’s directors and suppliers.

B14.2

The Provider shall not be a Party to a cartel involving or including any commercial or other arrangement between individuals and/or corporations which is intended or organised so as to distort competition in the market or control prices (whether or not that arrangement is a concealed or hidden commercial venture) and in the event of the Provider being a party to such a cartel the Council shall be entitled to terminate the Contract with immediate effect and to recover the amount of any Losses which it may directly or indirectly sustain by reason of such termination.

B14.3

The Council shall be entitled to terminate the Contract and to recover from the Provider the amount of any losses resulting from such termination if:



B14.3.1
the Provider shall have offered, or given, or agreed to give 
 



to any person any gift, consideration, inducement or reward 
 



of any kind, for doing or not doing any action in relation to 
 



the Contract or any other Contract with the Council, or



B14.3.2
the like acts shall have been done by any person employed 
 

by the Provider or acting on its behalf (whether with or 
 

without the knowledge of the Provider), or


B14.3.3
in relation to any Contract with the Council, the Provider or person employed by it or acting on its behalf shall:




i)
have committed any Prohibited Act or offence under 



the Bribery Act 2010, or



ii)
have given any fee or reward the receipt of which is 
 

an offence under Section 117[2] of the Local 
 

Government Act 1972.

B14.4
The Provider warrants that in entering this Contract it has not committed any Prohibited Act.  

B14.5 
Any notice of termination under this Clause shall specify: 

B14.5.1

the nature of the Prohibited Act; 

B14.5.2

the identity of the Party whom the Council believes has 
 



committed the Prohibited Act; and


B14.5.3

the date on which this Contract will terminate, in 
 



accordance with the applicable provision of this Clause. 
B15.

CONSORTIA
B15.1
In the event that any Provider is, or appears to be a Consortium, the members of the Consortium shall be jointly and severally responsible to the Council for the delivery of the Service and jointly and severally liable to the Council in the event of any Default.
B15.2
If a Consortium is established for delivery of the Services the Council will be obliged to only make payments to the Consortium and not to individual Consortium Members. 
B15.3
Without prejudice to Clause B15.1, a Consortium shall appoint one (1) of its members as a lead member who will (unless otherwise agreed with the Council), act in a representative capacity in dealings with the Council and act to monitor the quality of Services being provided by the Consortium members and inform the Council of any Consortium members who are failing  to achieve the expected standards of the Council and the Consortium, and the steps being undertaken by the Consortium to resolve matters. 

B15.4
If the Council has been advised of the lead member in accordance with Clause B15.3 the Council will be entitled to refuse to discuss questions in relation to delivery of the Services with other Individual Consortium Members.
B15.5
A Consortium shall be regulated and bound by a Consortium Agreement between its respective members which shall ensure the timely and proper provision and monitoring of the Services by the Consortium and a copy of said Consortium Agreement shall be agreed with the Council and annexed to this Contract prior to the Commencement Date. 
B15.6
Any variation to said Consortium Agreement shall be put in writing to the 
Council with at least one (1) month notification and the Consortium shall obtain the Councils written consent, (which the Council shall not unreasonably withhold). The Consortium shall meet the Council costs in facilitating any such request.  
B15.7
Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this Contract.

B16.
   
SECURITIES FOR PERFORMANCE 
B16.1
If applicable, and the Provider is a subsidiary company or a member of a group of companies then the Council may require the parent company or another company in the group (whose assets are sufficient) to guarantee the performance of the Provider under this Contract and indemnify the Council against loss from any Default or breach of this Contract. Any such guarantee shall be required to be put in place before the Service commences.
B16.2
If applicable, (and in accordance with the Councils Contract Procedure Rules) the Provider may be required to provide the Council with a sufficient surety (e.g. Performance Bond) for satisfactory due performance of the Contract in respect of an agreed % of the Contract value. Any such surety shall be required to be put in place before the Service commences.
PART C – 
PROVISION OF SERVICES
C1.

AUTHORISED OFFICERC1.1
The Council shall appoint a person to exercise its rights and powers under this Contract, called the “Authorised Officer”. The Authorised Officer shall be a Senior Officer within the Council who can make decisions under the Contract without the need for the matter to be escalated in the Council. This will not limit in any way any other of the Council’s rights or obligations.
C1.2
The Authorised Officer will be entitled to appoint another person or persons to exercise some or all of his functions (each a ‘Deputy Authorised Officer’) but if he does so, he must give the Provider at least five (5) Working Days prior written notice.
C1.3
Details of the person the Council has appointed to act as Authorised Officer and Deputy Authorised Officer from the Commencement Date, (telephone number, fax number, e-mail address and postal address) are set out in Schedule 1. If no such details are set out, then the Authorised Officer will be the person who signs this Contract on the Council’s behalf and the Council will supply the Provider with the details of the Authorised Officer within five (5) Working Days of the date of this Contract.

C1.4
The Authorised Officer and Provider Manager shall hold regular meetings (being at least every three (3) months, unless agreed otherwise) in accordance with this Clause to review the working of the Contract. Such meetings shall identify ways to improve delivery of the Services and identify issues under the Contract and any remedial action that is required as a result. Neither Party may charge for any costs incurred in attending these meetings.

C1.5
As soon as practicable following any meetings, the Authorised Officer will prepare minutes of the same and submit these to the Provider Manager for his approval. Such approval should be given or withheld (as the case may be) within twenty-one (21) days of receipt of such minutes. Where no response is received within such period, the Provider will be deemed to have agreed to the content of the meeting minutes.

C.1.6
If the Council seeks to change the identity of the Authorised Officer they must notify the Provider of the proposed change in writing with at least five [5] Working Days prior notice.
C2.

PROVIDER MANAGERC2.1
The Provider shall appoint a person to exercise its rights and powers under this Contract, called the “Provider Manager”. The Provider Manager shall be a Senior Manager or a Director within the Provider Organisation and shall be able to make decisions under the Contract without the need for the matter to be escalated in the business. This will not limit in any way any other of the Provider’s rights or obligations.
C2.2
The Provider Manager will also be entitled to appoint another person or persons to exercise some or all of his functions (each being known as a “Deputy Provider Manager”) but if he does so, he must give the Council at least five (5) Working Days prior written notice.

C2.3
If the Authorised Officer has reasonable grounds to believe that the Provider Manager appointed is not of the appropriate level, ability or skill to perform this function, then he or she shall be replaced at the Provider's own expense. Any replacement appointment shall be subject to approval of the Authorised Officer (such approval not to be unreasonably withheld or delayed).  

C2.4
Details of the person the Provider has appointed to act as Provider Manager and Deputy Provider Manager from the Commencement Date, (telephone number, fax number, e-mail address and postal address) are set out in Schedule 1. If no such details are set out, then the Provider Manager will be the person who signs this Contract on the Provider’s behalf and the Provider will supply the Council with the Provider Managers details within five (5) Working Days of the date of this Contract.

C2.5

If the Provider seeks to change the identity of the Provider Manager they must notify the Council of the proposed change in writing with at least five (5) Working Days  prior notice.
C3.

THE SERVICESC3.1
The Provider shall provide the Services during the Contract Period in accordance with the Contract.

C3.2
The Services will be provided in accordance with Schedule 2 (Service Specification).

C3.3
In providing the Services, the Provider shall comply with and take into account all applicable laws, enactments, orders, regulations and other similar instruments, the requirements of any court with relevant jurisdiction and any local, national or supranational agency, inspectorate, minister, ministry, official or public or statutory person of the government of the United Kingdom or of the European Union.

C3.4
The Provider shall be registered and shall remain registered throughout the Contract Period with any relevant Regulatory Bodies.
C4.
STANDARDS OF SERVICE
C4.1 
The Provider shall comply with all relevant current and future statutory provision and local requirements that are laid down in this Contract or that are issued to the Provider as part of a Variation Notice.

C4.2
The Provider must to the extent reasonably practicable co-operate with and assist the Council in fulfilling its Best Value Duty. 

C5.
QUALITY ASSURANCE
The Provider shall throughout the Contract Period demonstrate and maintain a properly documented system of quality assurance. 
C6.
PROVIDER’S STAFF AND VOLUNTEERS
C6.1
The Provider shall recruit sufficient trained, suitably qualified and experienced Staff and/or volunteers to ensure that the Service throughout the Contract Period is provided in all respects to the contract standard.

C6.2
The Provider shall ensure that it has sufficient Staff and/or volunteers to provide the Service to the contract standard during period of staff absence due to sickness, maternity leave, staff holidays or otherwise.

C6.3
The Provider’s Staff and/or volunteers employed in the provision of the Services shall at all time exercise due care and diligence in the execution of their duties and the Provider shall ensure that such persons are properly and sufficiently instructed and supervised with regard to the provision of the Services.

C7.

EMPLOYEE CHECKS
C7.1
The Provider shall provide such information as the Council may reasonably request for the purpose of assessing the Provider’s compliance with the provisions of this Clause including but not limited to:
C7.1.1
two (2) references, one (1) of which must be from the immediate past employer if possible (except in the case of the delivery of Social Care Services when the Provider shall supply such references as the Authorised Officer shall reasonably require prior to engagement); 

C7.1.2

The Provider shall not allow any member of Staff and/or volunteer to commence prior to the receipt of satisfactory references;

C7.1.3
a two (2) year employment history (except in the case of the delivery of Social Care Services when this should be for a five (5) year period); 

C7.1.4
a DBS check (if required in accordance with the provisions of Schedule 9 hereof); 

C7.1.5

under the lists maintained in respect of the Protection of 
 


Vulnerable Adults and under the Protection of Children Act 
 


1999 or such other lists as shall replace the same; 

C7.1.6

an Occupational Health clearance or such other medical 
 


clearance as may be required by the Council;  

 

C7.1.7

a passport check and confirmation of eligibility of U.K. 
 

residence and valid working permits if appropriate; 

C7.1.8

verification of appropriate immigration status; 

C7.1.9

such other clearances as the Council shall reasonably 
 

require from time to time; and 
C7.1.10
The Provider shall notify the Council immediately if any member of Staff and/or volunteer who, subsequent to his/her commencement, receives a conviction or whose previous convictions become known to the Provider (or any employee of a sub-contractor involved in the provision of the Services).
C7.2
All such Staff and volunteers will be exempt from the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 and will be expected to declare all convictions (including spent convictions), all Cautions and Bindovers.  

C7.3
The Provider will require any employment agencies to make any person applying to it aware of the checks it will be undertaking and inform him that this information may be passed to the Council.  In every case this information must be available to the Council if requested prior to the commencement of the delivery of the Services by the person concerned and the Council may require the removal of any person from the delivery of the Services at any time. Compliance with this Clause shall be at the expense of the Provider.

C7.4
The Provider shall provide such information as the Council may reasonably request for the purpose of assessing the Provider’s compliance with the provisions of this Clause. 
C7.5
The Provider shall bear the cost of or costs arising from any notice, instruction or decision of the Council under this Clause.

C8.

PREMISES

C8.1
The Provider will be granted access to and given ability to use the 
Council’s Premises only to the extent as set out in Schedule 2 (or as otherwise agreed in writing with the Authorised Officer). The Provider and its Staff or representatives shall not enter any Council Premises which are excluded in respect of the delivery of the Services. 

C8.2
The Provider shall comply with all reasonable directions of the Authorised Officer or other representatives of the Council regarding e.g. emergency procedures, security arrangements, vehicle access arrangements, parking instructions and/or procedures to be observed while working within Council Premises (this list is indicative and in no way is it exhaustive). 

C8.3
The Provider shall only make use of the utility services within Council Premises to a reasonable extent (and if necessary such extent shall be determined by the Authorised Officer). Any unreasonable or excessive use of utilities shall give a right for the Council to charge the Provider accordingly for such utility costs as well as levy any administration costs incurred by the Council. 

C8.4
The Council shall be responsible for any environmental liability arising from or in relation to Council Premises except to the extent that such liability arises from any act, omission, default or negligence of the Provider.

C8.5
The Council or its representatives shall be entitled to refuse entry or evict from the Council Premises any vehicle or persons where it reasonably considers that such vehicles and/or persons are unsafe or are likely to cause damage or injury to, or constitute a breach of Law or the Council’s health & safety policy.

C8.6

The Provider shall ensure that:


C8.6.1
when using Premises and equipment provided by the Council they are kept properly secure and the Provider will comply and cooperate with the Authorised Officer's reasonable directions regarding the security of the same; 
C8.6.2
only it’s Staff or representatives who are authorised to enter the Premises for the purposes of delivering the Services, do so; and 
C8.6.3
any materials, plant or equipment owned by the Council or by its representatives (excluding the Provider) (“Council Assets”) and used by the Provider are maintained (or restored at the Expiry Date) in the same or similar condition as at the Commencement Date (subject to fair wear and tear) and are not removed from Premises unless expressly permitted under the Contract or by the Authorised Officer. 

C8.7
The Council shall maintain and repair the Council Assets, however where such maintenance or repair arises directly from the act, omission, default or negligence of the Provider or its Staff or representatives (subject to fair wear and tear), any damage to or loss of Council Assets shall give a right for the Council to charge the Provider accordingly for such damage or loss as well as levy any administration costs incurred by the Council.

C8.8
The Provider shall immediately inform the Authorised Officer of any defects, loss or damage appearing in or occurring to any Council Assets.

C8.9
Where the Provider is provided with keys or security cards (“Keys”), a designated person must retain the Keys, and the contact details of such designated person must be provided to the Authorised Officer.

C8.10
The Provider should have a Key holding policy which shall be provided to the Council. 
C8.11
The Provider shall be responsible for the safe custody of the Keys and shall ensure that they are returned to the Authorised Officer at the end of the Contract Period, or as reasonably requested.  

C8.12
The Provider shall immediately report the loss or misplacement of any Keys to the Authorised Officer. Where the Provider loses or damages any Keys, the Council may replace such Keys (and if necessary shall arrange for the replacement of locks and subsequent replacement of doors/gates (as appropriate)). Any damage to or loss of Keys shall give rise to a right for the Council to charge the Provider accordingly for such damage or loss as well as levy any administration costs incurred by the Council.

C9.
RIGHTS OF ACCESS AND INSPECTION
C9.1
The Council and its representatives shall be entitled to access all Premises where the Services are delivered, and shall be entitled to access the Provider’s Premises at all normal opening times during the Contract Period for the purpose of:

C9.1.1 

monitoring and inspecting work being performed in delivery 
 

of the Services;

C9.1.2

interviewing Provider’s Staff engaged in connection 
 

with the delivery of the Services; and

C9.1.3
inspecting the Provider Assets, Council Assets and the systems and procedures used by the Provider to deliver the Services.    

C10.

SAFEGUARDING OF VULNERABLE ADULTS AND CHILDREN
C10.1

The Provider shall ensure that (if delivery of the Services brings its
 

Staff and/or volunteers into contact with Children and/or Vulnerable 


Adults) it shall comply with the Safeguarding Vulnerable Groups Act 2006 

in respect of all Staff, volunteers and other persons engaged in the 
 

delivery of the Services.
C10.2

The Provider shall comply at all times with the Council’s Multi Agency 
 
Policy and Procedures as notified to it from time to time. 


C10.3
The Provider shall comply with any legislation, Guidance, code of practice or national policy under which the Council has a duty to ensure that safeguarding of children in vulnerable circumstances is adequately covered within all Service Level Agreements/Contract agreements.  Local safeguarding policies must be included in all Service Level Agreements /Contract and Service specifications.  

C10.4

As a minimum, local policies will include the requirement for the Provider 
to:-

C10.4.1
undertake case reviews when requested by the Local Safeguarding Children's Board (“LSCB”); 

C10.4.2
work in partnership within the framework of multi-agency public protection arrangements; 

C10.4.3
have a comprehensive training and development strategy to support Staff in the discharge of their obligations under the guidance; 

C10.4.4
ensure governance and audit arrangements to assure the quality of Services commissioned and provided; and

C10.4.5
undertake appropriate DBS checks for all Staff. 


C10.5

As a minimum the Council expects the Provider to provide the following 


regular reports:-

C10.5.1

case reviews i.e. routine, concern, serious; 

C10.5.2

DBS checks; 

C10.5.3

governance/audit plan with outcomes for completed 
 


audits; and

C10.5.4

training and development of Staff.

C10.6
The Provider shall have in place and shall implement robust up-to-date procedures for avoiding and responding to actual or suspected physical, sexual, racial, religous, disability, ageism, gender, psychological, financial or other discriminatory abuse and acts of neglect or omission.  Such procedures shall be reviewed at least annually.
C10.7

The Provider shall have in place a robust safeguarding training program for all Staff (including volunteers) that is appropriate to their level of responsibility, with records of training maintained for audit purposes.  This will, as a minimum standard reflect the outcomes identified for the relevant safeguarding courses in the Council training programme. 

C10.8

Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this Contract.
C11.
EQUIPMENT
C11.1
All plant, equipment and materials owned by or hired or leased by or on loan to the Provider (other than that provided by the Council) intended to be used in the delivery of the Services shall be deemed to be at the sole risk of the Provider and if prior permission is given by the Authorised Officer to store such equipment at any location owned by the Council it shall be stored at the sole risk of the Provider.

C11.2
All plant, equipment and materials owned by or hired or leased by or on loan to the Provider (other than that provided by the Council) and used in the delivery of the Services shall be Serviced and maintained by the Provider in accordance with the manufacturer’s recommendations and in any event such that the equipment is in a condition suitable for use in the delivery of the Services. Where appropriate, the Provider shall ensure that where there is a statutory or other obligation to undertake testing of the equipment, such testing is carried out by suitably qualified and competent persons at regular intervals.

C12.
PROVIDER ASSETS
C12.1
Except as otherwise specified in Schedule 2 (Service Specification), the Provider shall be responsible at its own cost for providing all equipment, vehicles, plant and materials necessary and/or used for the proper and efficient delivery of the Services during the Contract Period (the “Provider’s Assets”).

C12.2
The Provider shall maintain all Provider’s Assets in a safe condition so that they are fit for the purpose of delivering the Services and as a minimum comply with the requirements of the Contract and any manufacturers’ servicing and maintenance requirements.

C12.3
The Provider shall keep, operate, prepare and use all Provider’s Assets with due regard for fuel economy and energy saving, in a safe manner and under proper control, which shall include clearly and accurately labelling containers to indicate their contents and shall ensure that its Staff and volunteers are properly instructed in such matters.  

C12.4
The Provider shall:


C12.4.1
use all reasonable endeavours to provide materials for the 
 

delivery of the Services which at least meet the standard 
 

indicated in the Provider’s Tender and in particular the 
 

environmental Schedule included therein;


C12.4.2
be responsible for the security of all plant, equipment and 
 

materials used by the Provider in connection with the 
 

delivery of the Services and the Council shall not (as far as 
 

permitted by Law) be liable for loss, damage or injury in 
 

respect of the same; and 


C12.4.3
ensure that on the Expiry Date (or as otherwise agreed) 
 

any of the Provider’s Assets stored or remaining at the 
 

Premises are removed from the same.

C13.
DAMAGE TO PROPERTY

The Provider shall indemnify and keep indemnified the Council against all losses, and claims in respect of loss of or damage to any property which may arise out of delivery of the Services and against all claims, demands, proceedings, damages, costs, changes and expenses whatsoever in respect thereof.
C14.

PERFORMANCE MONITORING
The Council shall be granted all reasonable access by the Provider to any Provider information  or data to enable the Council to monitor the Services and prior to the Contract commencing the Parties shall agree a list of Key Performance Indicators (“KPI’s”) and a Schedule of monitoring and meetings, (which if applicable, are to be set out in Schedule 7)
C15.

BUSINESS CONTINUITY, VIABILITY, TRAINING AND PLANNING


The Civil Contingencies Act 2004 requires the Council to maintain plans to ensure that it can continue to perform all of its ordinary functions in the event of an emergency. The Provider shall have in place (prior to the Commencement Date), a robust Business Continuity Plan that sets out in writing how the Provider would be able to continue delivery of the Services following an emergency or disruptive occurrence. The Providers Business Continuity Plan shall set out the procedures and the actions to be taken if a disruptive event occurs that affects the Services and the Provider shall comply with the procedures set out in Schedule 10.
C16.

DEFAULTS, REMEDIATION NOTICES AND INCREASED 
 

MONITORING
C16.1
If the Provider fails to supply any of the Services in accordance with the provisions of the Contract, the Authorised Officer shall investigate any case where the Provider may have or appears to have failed to deliver the Services in whole or in part in accordance with the provisions of the Contract.

C.16.2
Without prejudice to the Council’s other rights or remedies, if at any time the Provider commits a Default and the Default is not one that allows the Termination procedures of this Contract to be implemented and it is deemed to be capable of remedy, the Council may not terminate this Contract without first operating the Remediation Notice process set out in this Clause.
C16.3
If such failure is capable of remedy, then the Council shall (acting reasonably) issue a notice (a “Remediation Notice”) which shall specify the nature of the Default and set out the actions the Provider needs to take with respect to remedying the Default and the Provider shall at its own cost and expense remedy such failure within such reasonable period of time as the Council may direct in such notice.

C16.4

Within five (5) Working Days of receipt of a Remediation Notice, the 
Provider shall either:

C16.4.1
remedy matters to the satisfaction of the Authorised Officer; 
 
or

C16.4.2
submit a draft plan (“Remediation Plan”) with a timetable to 
remedy matters; or

C16.4.3
inform the Council that it does not intend to submit a Remediation Plan, in which event the Council shall be entitled to serve a Termination Notice.

C16.5

If the Provider submits a draft Remediation Plan pursuant to this Clause, 
 
the Council shall either approve the draft Remediation Plan within five (5) 
 
Working Days of its receipt, or shall (acting reasonably) inform the Provider 
that it rejects the draft Remediation Plan with an explanation as to why it 
cannot 
accept the draft Remediation Plan. 

C16.6
In such circumstances where the Council cannot accept the draft Remediation Plan, the Provider shall address all such concerns in a revised Remediation Plan, which it shall submit to the Council within five (5) Working Days of its receipt of the Council’s comments. The Council shall either approve the revised Remediation Plan within five (5) Working Days of its receipt, or it shall (acting reasonably) inform the Provider why it cannot accept the revised Remediation Plan. If, despite the measures taken by the Parties a Remediation Plan cannot be agreed within thirty (30) Days then the Council may elect to end the Remediation Plan process and serve a Termination Notice.

C16.7
Once the Remediation Plan has been agreed by the Council, the Provider shall immediately start work on the actions set out in the Remediation Plan.



Increased Monitoring
C16.8
If the Provider receives a Remediation Notice, the Council may reasonably increase its monitoring of the Provider and delivery of the Services until such time as the Provider has demonstrated (to the reasonable satisfaction of the Council), that it will perform (and is capable of performing) its obligations fully under this Contract. 

C16.9
The Provider may not increase its Contract Price to take account of any additional monitoring under this Clause. 

C16.10
The Provider will be liable for any additional direct costs reasonably and necessarily incurred by the Council in respect of carrying out any such additional monitoring under this Clause and the Provider shall promptly reimburse the Council.


Failure to remedy matters 
C16.11
If a Remediation Plan is agreed between the Parties, but the Provider fails to implement or successfully complete the Remediation Plan by the required Remediation Plan completion date, the Council may:

C16.11.1
grant the Provider a further opportunity to fully 
 


implement the Remediation Plan; or

C16.11.2
escalate any issues arising out of the failure to implement the Remediation Plan under the Dispute Resolution and Mediation procedures set out at Clause H5; or 

C16.11.3
terminate this Contract by serving a Termination Notice.

C16.12
The Council shall not be obliged to issue a Remediation Notice if the Default is held to be substantially the same as a Default which may have been addressed in a Remediation Notice within the previous six (6) month period. In such event, the Council (acting reasonably) may serve a Termination Notice.
C16.13 
The Council will be entitled to impose reasonable charges on the Provider for the administration costs relating to each Remediation Notice that is issued and the Council shall be entitled to deduct such sum from the Provider’s monthly statement.

C16.14

The Authorised Officer will verify that a Remediation Plan has been properly implemented by the Provider and the Authorised Officer will put in writing that the Remediation process has been concluded to his satisfaction. 

C16.15
 
The administrative costs, officers time, the cost of travel and re-inspection 
 
incurred by the Council in respect of a Remediation Notice process has 
 
been adjudicated to cost the Council two hundred pounds (£200) 
 
and the Council shall be entitled to deduct such sum from the 
 
Provider’s monthly statement, in addition to any deductions that are 
 
entitled to be made for failing to carry out the Service(s).
C17.

COMPLAINTS
C17.1
The Provider shall draw up a complaints procedure (if it has not already got one) and shall operate it from the Commencement Date and shall provide the Council with a copy. The system dealing with complaints and the steps taken by the Provider to deal with any complaints in relation to the delivery of the Services shall be made available upon request to the Authorised Officer for review.

C17.2
The Providers complaints procedure will comply with the requirements of any Regulatory Body to which the Provider is subject, including any changes in such requirements, or shall be approved by the Council (and the Council must not be unreasonable or delay in giving its approval).
C17.3
The Provider shall notify the Authorised Officer within forty eight (48) hours in writing of all complaints received and of all steps taken in response thereto.

C17.4
The Provider shall have notices permanently displayed in their premises giving information as to how complaints about the provision of the Services may be made.

C17.5
The Provider shall deal with any complaints received from whatever source in a prompt, courteous and efficient manner. The Provider shall keep a written record of all complaints received and of the action taken in relation to such complaints. Such records shall be kept available for inspection by the Authorised Officer at all reasonable times.
C18.

WHISTLEBLOWING
C18.1
The Provider shall ensure that it has a Whistleblowing Procedure which shall be approved by the Council from time to time.

C18.2
The Provider confirms that the Council is authorised as a person whom the Provider’s Staff may make a qualifying disclosure under the Public Interest Disclosure Act 1998 and declares that any of its Staff making a protected disclosure (as defined by the said Act) shall not be subjected to any detriment and its Staff will be made aware of this provision.  The Provider further declares that any provision in any employment or other contract purporting to preclude a member of its Staff from making a protected disclosure is void.

C 19. 
PROVIDER WITHHOLDING AND/OR DISCONTINUATION OF 
SERVICE 
C19.1
Except where required by the Law, the Provider shall not be required to provide or to continue to provide Services to any Service User:
C 19.1.1
who in the reasonable professional opinion of the Provider is unsuitable to receive the relevant Service, for as long as such unsuitability remains; 
C 19.1.2

who displays abusive, violent or threatening behaviour unacceptable to the Provider (acting reasonably) and taking into account the mental health of that Service User); 
C 19.1.3
in that Service User’s domiciliary care setting or circumstances (as applicable) where that environment poses a level of risk to the Staff engaged in the delivery of the relevant Service that the Provider reasonably considers to be unacceptable; or
C 19.1.4
where expressly instructed not to do so by an emergency service provider who has authority to give such instruction, for so long as that instruction applies.

C 19.2

If the Provider proposes not to provide a Service to any Service User under Clause C19.1:

C 19.2.1
where reasonably possible, the Provider must explain to the Service User, taking into account the mental capacity of the Service User, and any communication or language needs, the action that it is taking, when that action takes effect, and the reasons for it (confirming that explanation in writing within two (2) Working Days);
C 19.2.2
the Provider must tell the Service User and/or their attorney, personal representative or guardian of the right to challenge the Provider’s decision through the Provider’s complaints procedure and how to do so;
C 19.2.3
the Provider must inform the Council in writing without delay and wherever possible in advance of taking such action;

provided that nothing in this Clause entitles the Provider not to provide or to stop providing the Services where to do so would be contrary to the Law.

PART D – CONTRACT PRICE AND PAYMENT
D1.

CONTRACT PRICE
D1.1

In consideration of the Provider delivering the Services in accordance with this Contract the Council shall pay the Contract Price to the Provider in accordance with Schedule 6 (Contract Price and Payment).



Contract Price Change


The Contract Price shall remain fixed for the Contract Period This is subject to review.
D2.
INVOICING BY PROVIDER
D2.1
The Provider will invoice the Council monthly setting out the Services provided during the previous month.
D2.2
The Council will not be obliged to pay for any Services delivered whereby the invoice submitted by the Provider to the Council relating to delivery of those Service is more than three (3) months after the event. 
D2.3
If the Provider fails to provide invoices to the Council for three (3) consecutive months or for four (4) months in any annual period this may be regarded as a material breach of this Contract.
D3.

VALUE ADDED TAX
D3.1
Value Added Tax (VAT), where applicable, shall be shown separately on all invoices.
D3.2
The Council agrees to pay to the Provider any VAT properly chargeable.

D4.

SET OFF AND RECOVERY OF SUMS DUE
D4.1
The Council reserves the right to withhold or reclaim from the Provider any monies that have been wrongly claimed by or paid to the Provider under this Contract. The Council also reserves the right to withhold or reclaim any monies that have been claimed for or paid for the Services where the Provider has failed to deliver or complete the Services to the level required by this Contract.
D4.2
Wherever under the Contract any sum of money is recoverable from or payable by the Provider (including any sum which the Provider is liable to pay to the Council in respect of any breach of this Contract), the Council may deduct that sum from any sum then due to the Provider under the Contract or under any other agreement or contract with the Council.

D4.3
Any overpayment by the Council to the Provider shall be recoverable by the Council.

D4.4
The Provider shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Provider has obtained the prior Approval of the Council to such deduction.
D4.5
Exercise by the Council of its rights under this Clause shall be without prejudice to any other rights or remedies available to the Council whether under this Contract or otherwise or for breach of Contract.

D5.

DISPUTED SUMS
D5.1
Where any Party disputes any sum to be paid by it then a payment equal to the sum that is not in dispute shall be paid and the amount that remains in dispute and unpaid shall then be dealt with in accordance with Clause H5 (Dispute Resolution and Mediation).

D5.2
Interest due on any sums in dispute shall not accrue until the earlier of thirty (30) days after resolution of the dispute between the Parties, or upon receipt of the decision of the Adjudicator in accordance with Clause H5 (Dispute Resolution and Mediation).

D6.

EURO
D6.1
Any legislative requirement to account for the Services in Euros, (or to prepare for such accounting) instead of and/or in addition to Sterling, shall be implemented by the Provider at nil charge to the Council.

D6.2
The Council shall provide all reasonable assistance to facilitate such changes.

PART E – STATUTORY OBLIGATIONS AND REGULATIONS

E1.

GIFTS, INDUCEMENTS OR REWARDS
E1.1
The Council shall be entitled to terminate the Contract and to recover from the Provider the amount of loss resulting from such termination if:-
E1.1.1
the Provider shall have offered given or agreed to give to any person any gift or consideration of any kind as inducement or reward for doing or having done or forbearing or having forborne to do any action in relation to the obtaining or performance of this Contract or any other contract with the Council, or
E1.1.2
the Provider shall have offered given or agreed to give to any person any gift or consideration of any kind as inducement or reward for showing or forbearing to show favour or disfavour to any person in relation to this Contract or any contract with the Council, or
E1.1.3
any of the acts in Clauses E1.1.1 or E1.1.2. shall have been done by any person employed by the Provider or acting on his behalf (whether with or without the knowledge of the Provider), or
E1.1.4
in relation to this Contract or any other contract with the Council the Provider or any persons employed by him or acting on his behalf shall have committed a Prohibited Act or an offence under the Bribery Act 2010, or
E1.1.5
in relation to this Contract or any other contract with the Council the Provider or any persons employed by him or acting on his behalf shall have given any fee or reward the receipt of which is an offence under section 117(2) of the Local Government Act 1972.
E2.

EQUAL OPPORTUNITIES & HUMAN RIGHTS
E2.1
In the performance of the Services, the Provider and any sub-contractor shall not unlawfully discriminate within the meaning and scope of the Equality Act 2010 or any other law, enactment, order, or regulation relating to discrimination (whether in race, gender, religion, belief, disability, sexual orientation, age, or otherwise) in employment.
E2.2
The Provider shall at all times abide by and comply with the provisions of the Human Rights Act 1998 and any subordinate legislation made thereunder.
E2.3
The Provider shall take all reasonable steps to secure the observance of this Clause by its Staff and/or volunteers and any sub-contractors employed in the execution of this Contract:

E2.3.1
The Provider shall have an equal opportunities policy approved by the Council;
E2.3.2
The Provider shall provide such information as the Council may reasonably require for the purpose of assessing the Provider’s continued compliance with this Clause.

E2.4
If any court or tribunal, or the Equality and Human Rights Commission (or any other Commission promoting equal opportunity) should make any finding of unlawful discrimination against the Provider, then the Provider shall immediately inform the Council of such a finding.

E2.5
The Provider shall take all necessary steps to prevent reoccurrence of such unlawful discrimination.  The Provider will provide the Council with details of the steps taken to prevent such a reoccurrence.

E2.6
In the event of a re-occurrence of such unlawful discrimination, the Council shall have a right to terminate this Contract if after having discussed the matter with the Provider; the Council is of the reasonable opinion that the actions of the Provider leading up to the re-occurrence was sufficiently serious as to undermine its compliance with this Clause.

E2.7
In the event that the Council does not exercise its right of termination under Clause E2.6 the Provider shall discuss with the Council the appropriate steps the Provider needs to take to prevent repetition of the unlawful discrimination and shall provide the Council with details of any such steps taken.

E2.8
Without prejudice to the generality of this Clause, and for the avoidance of doubt, it is hereby specifically provided that the Provider shall fully, promptly and effectively indemnify and keep so indemnified the Council, its employees, servants and agents from and against all and any actions, reasonable charges, claims, reasonable costs, damages, demands, reasonable expenses (including legal and administrative expenses), liabilities, direct losses and proceedings whatsoever howsoever arising resulting from the Provider’s breach of this Clause. For the avoidance of doubt, the indemnity offered by the Provider under this Clause will be reduced proportionally to the extent that the Council’s acts or omissions contributed to such claim.

E2.9
If a third party threatens or commences proceedings or complaint against the Council on the grounds that there has been a breach of any person’s rights under any legislation, including but not limited to the Equality Act 2010, the Human Rights Act 1998 and/or the Data Protection Act 1998  in connection with the delivery of the Services by the Provider, the Provider shall co-operate with the Council so as to enable the Council to achieve the aim of successfully averting or defending the proceedings or complaint and/or to complying with any order, judgement or direction made pursuant to the same by any duly authorised authority. The Provider shall indemnify the Council in accordance with Clause E2.8 above in respect of any act or omission of the Provider in relation to such proceedings or complaint.

E2.10
Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this Contract.
E3.
THE CONTRACTS (RIGHTS OF THIRD PARTIES) ACT
No person, who is not a Party to this Contract (including without limitation any employee, servant, agent, representative, officer, volunteer or sub-contractor of either the Council or the Provider) shall have any right to enforce any term of the Contract, unless this Contract expressly or by implication, confers a benefit on him. This Clause does not affect any right or remedy of any person which exists or is available otherwise than pursuant to the Contracts (Rights of Third Parties) Act 1999.
E4.
BEST VALUE DUTY AND CONTINUOUS IMPROVEMENT
E4.1
The Provider acknowledges that the Council is subject to a statutory duty pursuant to the Local Government Act 1999 to secure continual improvement in the way its functions are exercised having regard to a combination of economy, efficiency and effectiveness (“the Best Value Duty”).

E4.2
The Provider, and any sub-contractor appointed, by the Provider, shall throughout the Contract Period fully co-operate with the Council and give such assistance as is necessary in any area relating to Value for Money and any review initiated by the Council whether relating to the provisions of this Contract or otherwise and whether directly associated therewith or not, and the Provider shall ensure compliance with this Clause by any such sub-contractor.

E4.3
If the Provider is at any time required to take any action pursuant to Clause E4.2 it shall take such action fully in accordance with the instructions of the Authorised Officer and within such time as he shall specify.

E4.4
Following any Value for Money Review carried out by the Council whether or not carried out in accordance with this Clause, the Provider shall if requested by the Authorised Officer implement any findings or proposals fully in accordance with those instructions, (subject to agreement with the Provider).
E5.

LOCAL GOVERNMENT OMBUDSMAN
E5.1

Under the Local Government Act 1974, the Regulatory Reform (Collaboration etc. between Ombudsmen) Order 2007 (SI 2007/1889) and the Local Government and Public Involvement in Health Act 2007, members of the public are entitled to complain to the Local Government Ombudsman (“LGO Complaints”) in connection with the delivery of Services by the Council. 

E5.2

In the event that an LGO Complaint is made in connection with the delivery of the Services:



E5.2.1

the Provider shall give their full co-operation (at no 
 


additional cost to the Council) in addressing the LGO 
 


Complaint. Such cooperation shall include (without 
 


limitation, promptly providing copies of all relevant 
 


documentation and making available any Provider 
 


Staff or sub-contractors who are in any way 
 


connected with the LGO Complaint; and



E5.2.2

without prejudice to any other remedies under this 
 


Contract, the Provider shall indemnify the Council in 
 


respect of all costs, losses, claims, expenses and 
 


proceedings whatsoever which may be incurred as a direct
 


consequence of an LGO Complaint or any order, finding or 
 


recommendation made by the Local Government 
 


Ombudsman in respect of an LGO Complaint.

E6.
HEALTH AND SAFETY
E6.1

The Provider shall comply with the requirements of the Health and Safety at Work etc. Act 1974 (“HSA”) and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to staff and other persons in the delivery of this Contract.

E6.2
The Provider shall have in place and comply with a health and safety policy and safe working procedures as well as appropriate risk assessments (the “Safe Working Arrangements”) and such Safe Working Arrangements shall, once approved by the Council, form part of the Contract and the Provider shall be required to review and agree an update to the same with the Council from time to time.

E6.3

The Provider shall nominate a suitably competent person to have overall responsibility for ensuring that all health and safety matters concerning the Contract are dealt with in accordance with:



E6.3.1

the Providers health and safety policies; and



E6.3.2

the HSA and all other Laws pertaining to health and safety of 
 



Employees and other affected persons.

E6.4

The Provider shall be solely responsible for the proper supervision of the Services, provided that the Provider may refuse to provide the Services if he reasonably considers that the delivery of the Services will expose any person to a serious risk of danger.  In such case, the Provider will be required to identify the risk and demonstrate to the satisfaction of the Authorised Officer that he has taken all reasonable steps to undertake the Services.

E6.5
Without prejudice to Clause H1 (Termination), the Council shall be entitled to suspend the delivery of the Services where the Provider fails to comply with this Clause. The Purchaser may obtain from and disclose to other local authorities who have signed up to the Information Sharing Protocol, information relating to the Provider. The Purchaser shall:  

a) Inform the Provider about the Information Sharing Protocol in writing;

b) Give the Provider an opportunity to see a copy of the Information Sharing Protocol;

c) Send to the Provider a copy of any notification from or to another local authority relating to the Provider.

E6.6

Where the Council has exercised its powers of suspension under Clause E6.5 the Provider shall not be permitted to resume delivery of the Services until the Authorised Officer is satisfied that such non-compliance has been rectified. The Council shall not incur any liability for any such suspension of the Services under Clause E6.5.

E6.7

The Provider shall ensure that any information and data relevant to demonstrating its compliance with this Clause is made available to the Council on request.

E6.8

The Provider shall notify the Council immediately in the event of any incident occurring in the delivery of the Services where that incident causes any personal injury or damage to property that could give rise to personal injury.

E6.9

The Provider and any sub-contractor shall co-operate with the Council in any investigation into any incident reported to the Council, including providing access to any location, item of equipment, information or individual necessary for an effective and thorough investigation.

E6.10


Where the investigation into an incident identifies failings in compliance with 
 
health and safety legislation codes of practice and any matters set out in this 
 
Clause, the Provider shall take all steps necessary to fully address the 
 
failings.

E6.11


The Provider shall inform the Council of any Health and Safety regulatory 
 
intervention that impacts on or relates to the delivery of the Services.

E6.12


Whilst on the Council premises the Provider shall ensure that its 
 
Staff observe any local arrangements for fire, hygiene, safety 
 
and security, and shall comply with the Lawful requirements of the 
 
Authorised Officer.

E6.13

As soon as practicable following a request by the Authorised Officer, the Provider shall provide substance data sheets setting out (as a minimum) details of any hazardous materials used in providing the Services and these will added to this Contract as an appendix to Schedule 3. 
E6.14

Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this Contract.
E7.
TRANSFER OF UNDERTAKINGS (TUPE) AND RETENDERING 
E7.1
The Parties agree that where the identity of the provider of any of the Services changes, this shall constitute a Relevant Transfer (as defined in the TUPE Regulations 2006) and the Contracts of employment of any Relevant Employees (as defined in the TUPE Regulations 2006) shall transfer to the new provider and the Provider shall comply and shall procure that each sub-contractor shall comply with their obligations under TUPE and this Clause.
E7.2
The following information shall be provided by the Provider upon request from the Authorised Officer:
E7.2.1
within three (3) months of the end of the Contract Period, or following the serving of notice of termination of the Contract the Provider shall provide this information within ten (10) Working Days when requested by the Authorised Officer.

E7.2.2

for the Relevant Employees:
· Probationary period

· Retirement age

· Pension entitlement

· Pay and other collective agreements – both current, and agreed but not yet in force

· Working hours

· Entitlement to annual, sick, maternity, paternity and special leave

· Transfer conditions

· Entitlement to leased cars, season tickets loans, and other travel related benefits

· Sporting, social, welfare and other facilities which are not conditions of service
· Time off and facilities for Trade Union and Health and Safety representatives

For each Relevant Employee liable to transfer:
· Age

· Sex

· Pay rate

· Reckonable Service
· Input (i.e. net working, as distinct from paid) hours

· Any other factor affecting redundancy entitlement

· Details of any outstanding claims against the Council
E7.3

Without prejudice to the generality of this Clause and for the avoidance of doubt it is hereby specifically provided that the Provider shall fully, promptly and effectively indemnify and keep so indemnified the Council, its employees, servants and agents from and against all and any actions, charges, claims, reasonable costs, damages, demands, reasonable expenses (including legal and administrative expenses), liabilities, direct losses and proceedings whatsoever arising from the Provider’s failure to comply with TUPE.
E7.4

Such information provided pursuant to this Clause shall be at no cost to the Council.

PART F – INFORMATION

F1.
DATA PROTECTION ACT
F1.1

Each Party shall ensure that it and its representatives comply in all respects with the Data Protection Act 1998 (“DPA”) and any other relevant Data Protection Requirements in relation to all information made available to it during the Contract Period by the other Party or arising through the delivery of the Services.

F1.2

The Provider shall comply at all times with the DPA and shall not perform its obligations under this Contract in such a way as to cause the Council to breach any of its applicable obligations under the DPA.

F1.3

With respect to the Parties' rights and obligations under this Contract, the Parties agree that the Council is the Data Controller and that the Provider is the Data Processor.

F1.4

The Provider shall:



F1.4.1

process the Personal Data (as defined in the DPA) only in 


accordance with instructions from the Council (which may be 

specific instructions or instructions of a general nature as set 

out in this Contract or as otherwise notified by the Council to 


the Provider during the Contract Period);



F1.4.2

process the Personal Data only to the extent, and in such 
 

manner, as is necessary for the delivery of the Services or 
 

by Law or any Regulatory Body;



F1.4.3

implement appropriate technical and organisational 
 

measures to protect the Personal Data against unauthorised 
 

or unlawful processing and against accidental loss, 
 

destruction, damage, alteration or disclosure. These 
 

measures shall be appropriate to the harm which might 
 

result from any unauthorised or unlawful processing, 
 

accidental loss, destruction or damage to the Personal Data 
 

and having regard to the nature of the Personal Data which 
 

is to be protected;



F1.4.4

take reasonable steps to ensure the reliability of any 
 

Provider’s Staff who have access to the Personal 
 

Data;



F1.4.5

ensure that Provider’s Staff (without appropriate 
 

authority) do not have access to the Personal Data;



F1.4.6

obtain prior written consent from the Council in order to 
 

transfer the Personal Data to any sub-contractors or 
 

affiliates for the delivery of the Services and shall oblige any 
 

sub-contractors or affiliates to comply fully with the DPA;



F1.4.7

ensure that all Provider’s Staff required to access the 
 

Personal Data are informed of the confidential nature of the 
 

Personal Data and comply with the obligations set out in this 
 

Clause;



F1.4.8

ensure that all Provider’s Staff receive an adequate 
 

level of training in data protection;  



F1.4.9

ensure that none of Provider’s Staff publish, disclose 
 

or divulge any of the Personal Data to any third party unless 
 

directed in writing to do so by the Council;



F1.4.10
notify the Council within twenty-four (24) hours if it becomes 
 

aware of a breach or alleged breach of the DPA; 



F1.4.11
provide the Council with full co-operation and assistance in 
 

relation to investigating breaches of the DPA, (to include 
 

inspection of Premises and security arrangements if 
 

requested); 



F1.4.12
notify the Council within two (2) Working Days, if it receives:




i)
a request from a Data Subject (as defined in the 




DPA) for access to that person's Personal Data; 




or




ii) 
a complaint or request relating to the Council’s 
 



obligations under the DPA.


F1.4.13

provide the Council with full co-operation and assistance in 
 


relation to any complaint or request made, including:




i)
providing the Council with full details of the complaint 
 



or request;




ii)
complying with a Data Subject access request within 




the relevant timescales set out in the DPA and in 
 



accordance with the Council’s instructions;




iii)
providing the Council with any Personal Data it holds 
 
in relation to a Data Subject (within the timescales 
 
required by the Council); and




iv)
providing the Council with any information requested 
 
by the Council. 

F1.4.14
permit the Council or the Authorised Officer (subject 
 

 
to reasonable and appropriate confidentiality undertakings), 
 

 
to inspect and audit, in accordance with Clause F8 (Audit, 
 

 
Inspection and Review) the Provider's data processing 
 

 
activities (and/or those of its agents, subsidiaries and sub-
 

 
contractors) and comply with all reasonable requests or 
 

 
directions by the Council to enable the Council to verify 
 

 
and/or procure that the Provider is in full compliance with 
 

 
its obligations under the DPA; 

F1.4.15
provide a written description of the technical and 
 

 
organisational methods employed by the Provider for 
 

 
processing Personal Data (within the timescales required 
 

 
by the Council); and

F1.4.16
ensure that technical measures are in place to secure any 
 

 
data in transit.

F1.5
The Provider shall ensure that it does not transfer any Personal Data supplied to it pursuant to this Contract outside of the European Economic Area.

F1.6
Upon termination of the Contract the Provider shall return all originals of Personal Data and the Council’s data to the Council in accordance with Clause H2 (Consequences of Termination) and shall destroy all copies of such data supplied pursuant to this Contract (regardless of the medium on which that data is held) and such destruction is to be undertaken in accordance with the DPA.

F1.7
The Provider shall be liable for and shall indemnify the Council against each and every action, proceeding, liability, cost, claim, loss, expense (including reasonable legal fees and disbursements) and demands incurred by the Council which arise directly from a breach by the Provider of its obligations under the DPA, including without limitation those arising out of any third party demand, claim or action, or any breach of contract, negligence, fraud, wilful misconduct, breach of statutory duty or non-compliance with any part of the DPA by the Provider or its employees, servants, agents or sub-contractors.

F1.8
Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this Contract.

F2.
CONFIDENTIALITY
F2.1

All confidential information (however recorded or preserved) disclosed by a Party or its employees, officers, representatives or advisers (together its “Representatives”) to the other Party and that Party's Representatives in connection with this Contract concerning:





F2.1.1

the terms of this Contract;




F2.1.2

any information that is expressly marked as confidential or 





by its very nature would be regarded as confidential by a 
 


reasonable person relating to:


i)
the business, affairs, clients, providers, plans,  
 
intentions, or market opportunities of the disclosing 
 
Party; 


ii)
the operations, processes, product information, 
 
know-how, designs, trade secrets or software of the 
 
disclosing Party (or of any member of the group of 
 
companies to which the disclosing Party belongs); 
 
and


iii)
any information developed by the Parties in the 
 
course of carrying out this Contract.

shall be deemed as Confidential Information and may only be disclosed subject to this Clause. 

F2.2

The term "Confidential Information" does not include any information that:


F2.2.1

is or becomes generally available to the public (other than as 
 

a result of its disclosure by the receiving Party or its 
 

Representatives in breach of this Clause); 


F2.2.2

was available to the receiving Party on a non-confidential 
 

basis prior to disclosure by the disclosing Party; 


F2.2.3

was, is, or becomes available to the receiving Party on a 
 

non-confidential basis from a person who, to the receiving 
 

Party's knowledge, is not bound by a confidentiality 
 

agreement with the disclosing Party or otherwise prohibited 
 

from disclosing the information to the receiving Party; 


F2.2.4

was known to the receiving Party before the information was 
 

disclosed to it by the disclosing Party;



F2.2.5

the Parties agree in writing is not confidential or may be 
 

disclosed; or


F2.2.6

is developed by or for the receiving Party independently of 
 

the information disclosed by the disclosing Party.

F2.3

Each Party shall keep the other Party's Confidential Information confidential and shall not: 



F2.3.1

use such Confidential Information except for the purpose of 
 

exercising or performing its rights and obligations under this 
 

Contract (“Permitted Purpose”); or


F2.3.2

disclose such Confidential Information in whole or in part to 
 

any third party, except as expressly permitted by this 
 

Clause.

F2.4

A Party may disclose the other Party's Confidential Information to those of its Representatives who need to know such Confidential Information for the Permitted Purpose, provided that:


F2.4.1

it informs such Representatives of the confidential nature of 
 

the Confidential Information prior to disclosure; and 


F2.4.2 

at all times, it is responsible for such Representatives' 
 

compliance with the confidentiality obligations set out in this 
 

Clause. 

F2.5

A Party may disclose Confidential Information to the extent required by Law, by any governmental, or other regulatory authority, or by a Court, or other authority of competent jurisdiction provided that (to the extent it is legally permitted to do so), it gives the other Party as much notice of such disclosure as possible. 

F2.6

The Council (in line with the Government’s ongoing drive to open up the activities of the Public Sector to greater scrutiny), has adopted a transparency agenda and the Provider hereby agrees that (notwithstanding anything set out in this Clause, or elsewhere in this Contract), the Council shall be entitled to publish the details of this Contract award in whole or in part (including from time to time any agreed changes to the Contract), in whatever form the Council may decide. The Provider further agrees that the Council may publish any payments that are made by the Council to the Provider under this Contract.

F2.7

On termination of this Contract, each Party shall:


F2.7.1

return to the other Party all documents and materials (and 
 

any copies) containing, reflecting, incorporating or based on 
 

the other Party's Confidential Information;


F2.7.2

erase all the other Party's Confidential Information from its 
 

computer systems (to the extent that is possible); and


F2.7.2

certify in writing to the other Party that it has complied with 
 

the requirements of this Clause, provided that a recipient 
 

Party may retain documents and materials containing, 
 

reflecting, incorporating or based on the other Party's 
 

Confidential Information to the extent required by Law or any 
 

applicable governmental or regulatory authority. 

F2.8

Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this Contract.

F2.9

The provisions of this Clause shall survive for a period of six (6) years from 
 
termination of this Contract.

F3.

FREEDOM OF INFORMATION

The Provider acknowledges that the Council is subject to the requirements of the Freedom of Information Act 2000 (“FOIA”) and the Environmental Information Regulations 2004 (“EIR”) and shall assist and co-operate with the Council (at the Provider's expense) to enable the Council to comply with these information disclosure requirements in accordance with Schedule 8.
F4.


INTELLECTUAL PROPERTY RIGHTS (IPR)
F4.1
All intellectual property rights in any information or material existing prior to the date of this Contract (“Background Rights”) shall remain the property of the Party introducing such information. Each Party shall grant the other Party a non-exclusive licence to use all such pre-existing information and materials, including any intellectual property rights in the same for the purposes of delivering the Services during the term of the Contract, and in perpetuity insofar as such licence is necessary for the Parties to use the resulting Intellectual Property for the Permitted Purpose in this Contract. In the absence of any prior written agreement by the Council to the contrary, all Intellectual Property created by the Provider or any employee, servant, agent or sub-contractor of the Provider in the course of performing the Services or exclusively for the purpose of performing the Services, (“Foreground Rights”) shall vest in the Council upon creation. 

F4.2
Where such Intellectual Property includes documentation or other property subject to copyright, the Provider hereby assigns absolutely to the Council (with full title guarantee), the copyright and all other rights of a like nature conferred under the Laws of the United Kingdom and all other Countries of the World in such property, and all modifications, enhancements and amendments made by the Provider (or such employee, servant, agent or sub-contractor) to such property for the Council, for the full term during which the copyright and any renewals or extensions shall subsist. 

F4.3
The Provider shall procure that it’s employees, servants, agents and any sub-contractor shall waive absolutely and irrevocably their moral rights granted under the Copyright, Designs and Patents Act 1988 or equivalent or analogous rights under Laws of other jurisdictions in relation to such property.
F4.4
Each Party will use reasonable endeavours to procure that any third party owner of the Background Rights referred to in Clause F4.1 above grants to the other Party an authorised sub-licence to use the material on the same terms as the licence granted in Clause F4.1.
F4.5
The Provider shall indemnify the Council against all claims, demands, actions, costs, expenses (including legal costs and disbursements on a solicitor and client basis), losses and damages arising from or incurred by reason of any infringement or alleged infringement (including the defence of such alleged infringement) of any Intellectual Property Right under this Contract, except to the extent that such liabilities have resulted directly from the Council’s failure properly to observe its obligations under this Clause.

F5.
PUBLICITY, MEDIA AND OFFICIAL ENQUIRIES
F5.1

Except with the Approval of the Council, the Provider shall not make any press announcement in relation to this Contract or publicise this Contract or any part thereof in any way.  Such Approval shall not be unreasonably withheld or delayed.

F5.2

The Provider shall take all reasonable steps to ensure the observance of 
 

the provisions of Clause F5.1 by all their employees, servants
 
 
agents, professional advisors, sub-contractors and consultants.
F5.3
The provision of this Clause shall apply during the continuance of this Contract and indefinitely after its expiry or termination.

F6.
LOGO

The Provider shall not use the Council logo without the written permission of the Council.
F7.
RECORDS AND INFORMATION 
F7.1
In addition to the information to be supplied in accordance with the Services Specification and in relation to payments, throughout the Contract Period the Provider shall also keep and maintain such necessary data and information and shall complete or provide such assistance as the Council may reasonably be required to enable the Council to complete all official returns, including, but without limitation the following:

F7.1.1

returns to any Government body or properly authorised 
 

agency of the Government;

F7.1.2

information required by any statutory body or in compliance 
 

with any statute or statutory instrument; and

F7.1.3
information required pursuant to Clause E2 (Equal Opportunities and Human Rights), provided in each case that the nature of such data and information and the format for the same has been agreed by the Parties or is specified by Law.

F7.2
The Provider shall compile and maintain such information as the Council may reasonably require so that the Council is able to monitor and evaluate the delivery of the Services.  

F7.3
The Provider shall have in place robust financial management systems and shall adopt sound accounting and other financial procedures to ensure effective and efficient running of its business and its continued financial viability.

F7.4
The Provider shall operate an open book accounting system for the Services so that specific accounting and other data is easily accessible to the Council at the agreed frequency and in the agreed format.

F7.5
The Provider shall notify the Council if:


F7.5.1

there is to be a change in who controls the majority of the shares in, or the voting rights amongst shareholders or members of its organisation; 

F7.5.2

the Provider intends to merge with another organisation;

F7.5.3

the Provider intends in any way to transfer its business to another organisation;
F7.5.4

as a result of any misconduct or mismanagement on its part a Regulatory Body directs an inquiry into, or makes an order of any kind in relation to its affairs; or
F7.5.5

any registration or consents which the Provider must maintain in order to provide any of the Services is to be withdrawn or cancelled or is threatened to be withdrawn or be cancelled.
F7.6
The Provider shall warrant to the Council that any Records or information disclosed to the Council in accordance with this Clause are accurate.

F7.7
The Parties agree that any reasonable administrative costs incurred by the Council in correcting matters or in having to deal with disclosure which fails to comply with Clause F7.6 can be levied against the Provider and the Council shall be entitled to deduct such sum from the Provider’s monthly statement.

F7.8
(Subject to Clause F2 (Confidentiality”) the Provider shall retain all information produced by it during the Contract Term in connection with the Contract for a period of six (6) years following expiry or termination of the Contract and shall allow the Council access during this six (6) year period on reasonable request and shall permit the Council to take copies (subject to the Council meeting reasonable photocopying costs). At the end of the six (6) year period the Provider shall offer the Council such information prior to destroying it.
F8.
AUDIT, INSPECTION AND REVIEW
F8.1
Except where an audit is imposed on the Council by a Regulatory Body, the Council may, (not more than twice in any Contract Year and for a period of twelve (12) months following the expiry or termination of this Contract) conduct an audit for the following purposes: 

F8.1.1 

to verify the accuracy of the Contract Prices (and any 
 

proposed or actual variations to them) in accordance with 
 

this Contract;

F8.1.2 

to review the integrity, confidentiality and security of the 
 

Council Data;

F8.1.3 

to review any records created in respect of the delivery of the 
 

Services;

F8.1.4
 
to review any books of account kept by the Provider in 
 

connection with the delivery of the Services;

F8.1.5 

to carry out an examination pursuant to section 6[1] of the 
 

National Audit Act 1983, sections 43 and 45 of the Audit 
 

Commission Act 1998 of the economy, efficiency and 
 

effectiveness with which the Council has used its resources; 
 

or 

F8.1.6 

to verify the accuracy and completeness of any 
 

management information delivered or required by this 
 

Contract.

F8.2

Notwithstanding anything stated in Clause F8.1, the Council may at 
 
anytime and as often as is necessary conduct an audit to review the 
 
Provider's compliance with its obligations under the Contract and 
 
compliance with any of the Provider’s policies.
F8.3
The Council shall use its reasonable endeavours to ensure that the conduct of each audit does not unreasonably disrupt the Provider or delay the delivery of the Services.

F8.4
Subject to the Council’s obligations of confidentiality, the Provider shall on demand provide the Council (and/or its agents or representatives) with all reasonable co-operation and assistance in relation to each audit, including:

F8.4.1 

all information requested by the Council within the permitted 
 

scope of the audit;

F8.4.2
reasonable access to any Premises or sites controlled by the Provider and to any Equipment used (whether exclusively or non-exclusively) in the delivery of the Services; and

F8.4.3
access to the Provider’s Staff.

F8.5
The Council shall provide (but is not obliged to where an urgent need is identified) at least fifteen (15) days’ notice of its intention to conduct an audit.

F8.6
The Parties agree that they shall bear their own respective costs and expenses incurred in respect of compliance with their obligations under this Clause, (unless the audit identifies a material Default by the Provider, in which case the Provider shall be liable to reimburse the Council the Council’s reasonable costs incurred in the course of carrying out the audit and remedying the material Default). 

F8.7

If an audit identifies that:

F8.7.1
the Provider has failed to perform its obligations under this Contract in any material manner; the Parties shall agree and implement a Remediation Plan in accordance with Clause C16 (Defaults, Remediation Notices and Increased  Monitoring). If the Provider's failure relates to a failure to provide any information to the Council about the Contract Price or the Provider's costs, then the Remediation Plan shall include a requirement for the provision of all such information; 

F8.7.1
the Council has overpaid any charges; the Provider shall pay to the Council the amount overpaid within fourteen (14) days of a demand by the Council for payment. The Council may deduct the relevant amount from the Contract Price if the Provider fails to make this payment; or 

F8.7.2
the Council has underpaid any charges; the Council shall pay to the Provider the amount of the under-payment (less the cost of audit incurred by the Council if this was due to a default by the Provider in respect of its invoicing processes) within thirty (30) days of the date on which the Council determines the a valid invoice from the Provider for such sum is undisputed.

PART G – INDEMINITY, LIABILITY AND INSURANCE

G1.
INDEMNITY
G1.1

Neither Party to this Contract limits its liability for:



G1.1.1

death or personal injury caused by its negligence, or that of 
 

 
its employees, servants, agents or sub-contractors; 



G1.1.2

fraud by it or its employees; 



G1.1.3 

breach of any obligation as to title implied by statute; or 



G1.1.4

any other act or omission, liability for which liability may not 
 

 
be limited under applicable Law.

G1.2
The Provider shall indemnify and keep indemnified the Council fully against all claims, proceedings, actions, damages, legal costs, expenses and any other liabilities whatsoever arising out of, in respect of or in connection with the Contract including in respect of any death or personal injury, loss of or damage to property, financial loss arising from any advice given or omitted to be given by the Provider, or any other loss which is caused directly or indirectly by any act or omission of the Provider. This Clause shall not apply to the extent that the Provider is able to demonstrate that such death or personal injury, or loss or damage was not caused or contributed to by its negligence or default, or the negligence or default of its Staff or sub-contractors, or by any circumstances within its or their control.

G1.3

If any third party makes a claim, or notifies an intention to make a 
 

claim, against the Council which may reasonably be considered likely to 
 

give rise to a liability under this indemnity (a “Relevant Claim”), the 
 

Council shall:


G1.3.1

as soon as reasonably practicable, give written notice of the 
 

Relevant Claim to the Provider, specifying the nature of 
 

the Relevant Claim in reasonable detail;


G1.3.2

not make any admission of liability, agreement or 
 

compromise in relation to the Relevant Claim without the 
 

prior written consent of the Provider, provided that the 
 

Council may settle the Relevant Claim (after giving prior 
 

written notice of the terms of settlement (to the extent legally 
 

possible) to the Provider, but without obtaining the 
 

Provider's consent) if the Council reasonably believes that 
 

failure to settle the Relevant Claim would be prejudicial to it 
 

in any material respect;


G1.3.3

subject to the Provider providing security to the Council to 
 

the Council’s reasonable satisfaction against any claim, 
 

liability, costs, expenses, damages or losses which may be 
 

incurred, take such action as the Provider may reasonably 
 

request to avoid, dispute, compromise or defend the 
 

Relevant Claim.

G1.4

If a payment due from the Provider under this Clause is subject to taxation (whether by way of direct assessment or withholding at its source), the Council shall be entitled to receive from the Provider such amounts as shall ensure that the net receipt, after taxation, to the Council in respect of the payment is the same as it would have been were the payment not subject to taxation.

G1.5

Nothing in this Clause shall restrict or limit the Council’s general obligation 
 
at Law to mitigate a loss which it may incur as a result of a matter giving rise 
 
to a Claim.

G2.

COUNCILS LIABILITY
G2.1
Subject to Clause G3, the Provider acknowledges that the Council and its representatives shall not be liable to the Provider in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of any inaccuracy or misrepresentation of any information (in any case whether oral, written, express or implied) or any omission in respect thereof made or agreed to by any person (whether a Party to the Contract or not). 

G2.2
This Clause shall not apply to any statement, representation or warranty made fraudulently, or to any provision of the Contract which was induced by fraud, for which the remedies available shall be all those available under Law.

G3.
LIMITATION OF LIABILITY
G3.1
Subject to Clause D4 (Set Off And Recovery Of Sums Due) and Clause D5 (Disputed Sums), neither Party shall be liable to the other Party (as far as permitted by law) for indirect, special or consequential loss or damage in connection with the Contract which shall include, (without limitation) any loss of or damage to profit, revenue, contracts, anticipated savings, use, goodwill or business opportunities whether direct or indirect.

G3.2
Each Party shall, at all times, take all reasonable steps to minimise and mitigate any loss or damage for which the relevant Party is entitled to bring a claim against the other Party pursuant to this Contract.

G3.3
Notwithstanding any other provision of this Contract neither Party limits or excludes its liability for:

G3.3.1

fraud or fraudulent misrepresentation; 

G3.3.2

death or personal injury caused by its negligence; 

G3.3.3

breach of any obligation as to title implied by statute; or

G3.3.4

any other act, omission or liability which may not be 
 

limited under Law.
G4.
INSURANCE
G4.1
The Provider shall insure against its full liability under the Contract and shall maintain all statutory required insurance policies, including public liability insurance, employers liability insurance, professional indemnity insurance (if applicable) and motor insurance (if applicable) for the duration of the Contract.

G4.2
The insurance cover must contain an Indemnity to Principal’s Clause indemnifying the Council against the Provider’s negligence giving rise to claims in respect of the provision of the Services under this contract.

G4.3
The indemnity provided by the Employers Liability Policy shall not be less than £10,000,000 for any one (1) incident with an unlimited number of claims in any one (1) period of insurance, the insurance to be retained for the period of this Contract.
G4.4
The indemnity provided by the Public Liability Policy shall not be less than £5,000,000 for any one (1) claim with an unlimited number of claims in any one (1) period of insurance, the insurance to be retained for the period of this Contract. 
G4.5
The terms of any insurance or the amount of cover shall not relieve the Provider of any liabilities under the Contract. It shall be the responsibility of the Provider to determine the amount of insurance cover that will be adequate to enable the Provider to satisfy any liability referred to in this Clause. 
G4.6
It is expressly provided that self insurance shall not be accepted unless previously authorised in writing by the Authorised Officer. 

G4.7
The Council reserves the right at its sole discretion to reasonably require that the minimum insurance amounts be revised, on review, should this be deemed necessary or advisable to the Council.  

G4.8
The Provider will inform all its employees, as appropriate, of their responsibility to arrange personal insurance cover in respect of their own belongings, for example, personal items and cars when used for business use.  

G4.9
If the Provider is found to be in breach of this Clause, the Council may decide to pay any premiums necessary to keep the required insurances in force or procure such insurances itself and may in either case recover such sums from the Provider in addition to levying a charge to cover the Council’s administrative costs of arranging the same by way of deductions from amounts payable by the Council to the Provider under the Contract or by recovering the same as a debt due to the Council from the Provider.

G4.10
As and when reasonably required in writing by the Council, (and prior to Services commencing) the Provider shall demonstrate to the satisfaction of the Council that the requirements of this Clause are being met. 

G4.11
Neither Party shall take any action, or fail to take any reasonable action, or (insofar as it is reasonably within its power) permit anything to occur in relation to it, which would entitle any insurer to refuse to pay any claim under any insurance policy to which that Party is an insured, a co-insured or an additional insured person.

G4.12
The provisions of this Clause shall apply during the continuance of this Contract and after its termination howsoever arising.

G4.13
Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this Contract.

G5.
WARRANTIES AND REPRESENTATIONS

G5.1
The Provider warrants and represents that:

G5.1.1
the Provider has the full capacity and authority and all necessary consents (including, but not limited to, where its procedures so require, the consent of its parent company) to enter into and perform this Contract and that this Contract is executed by a duly authorised representative of the Provider;

G5.1.2
in entering the Contract it has not committed any fraud;

G5.1.3
no claim is being asserted and no litigation, mediation or 


administrative proceeding is presently in progress, or to the best of its knowledge or belief, pending or threatened against it or any of its assets which will or might have a material adverse effect on its ability to perform its obligations under the Contract;



G5.1.4

in the last three (3) years prior to the date of the Contract:





i)
it has conducted all financial accounting and 
 

reporting activities in compliance in all material 
 

respects with the generally accepted accounting 
 

principles that apply to it in any country it files 
 

accounts;




ii)
it has been in full compliance with all applicable 
 

securities and tax Laws and regulations in the 
 

jurisdiction in which it is established; and 




iii)
it has not done or omitted to do anything which could 
 

have a material adverse effect on its assets, financial 
 

condition, or position as an ongoing business 
 

concern, or its ability to fulfil its obligations under the 
 

Contract.

G5.1.5
the Provider shall discharge its obligation hereunder with all due skill, care and diligence including but not limited to good industry practice and (without limiting the generality of these Conditions) in accordance with its own established internal procedures.
PART H – DISPUTE, DISRUPTION AND TERMINATION
H1.

TERMINATION


Termination through Expiry


H1.1
This Contract shall terminate automatically on the Expiry Date unless it has been terminated earlier in accordance with the provisions of the Contract.  For the avoidance of doubt the Provider shall not be entitled to any compensation upon expiry.

Termination through Material Breach


H1.2
Where any failure to deliver the Services amounts to a Material Breach, or is one which materially and adversely affects the delivery of the Services or is one which results in material damage to the reputation of the Council, the Council shall be entitled to terminate the Contract forthwith. 


Non Fault Termination 
H1.3
Either Party shall have the right to terminate the Contract, or to terminate the provision of any part of the Contract at any time by giving not less than six (6) months written notice to the other Party.

Termination for Insolvency ETC

H1.4

If the Provider or, in the case of a Consortium, any one (1) or more 
 
members:


H1.4.1

is unable to pay its debts to a creditor (by assignment or otherwise) and the creditor has served on the Provider, a written demand requiring the Provider to pay the sum so due and the Provider has for fifteen (15) days thereafter neglected to pay the sum or secure or compound for it to the reasonable satisfaction of the creditor;
H1.4.2
has an application made or notice of intention is given under the Insolvency Act 1986 to appoint an administrative receiver or administrator or an administrative receiver or administrator is appointed;

H1.4.3
becomes bankrupt or makes a composition or arrangement with its creditors, or has a proposal for voluntary arrangement for a composition of debts, or scheme, or arrangement approved in accordance with the Insolvency Act 1986; 
H1.4.4
has a winding-up order made or (except for the purposes of amalgamation or reconstruction) a resolution for voluntary winding-up passed;
H1.4.5
has a provisional liquidator, receiver or manager appointed;
H1.4.6
has possession taken by or on behalf of the holders of any debentures secured by a fixed or floating charge, of any property comprised in or subject to the fixed or floating charge;
H1.4.7
is within circumstances which entitle the Court or a creditor to appoint, or have appointed, a receiver, a manager, an administrator, or administrative receiver, or which entitles the Court to make a winding-up order; 
H1.4.8
ceases to carry on the whole of its business or threatens to cease the same or becomes unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986 or if the Council reasonably believes that any of the events noted in this sub-Clause may occur;


H1.4.9

without the prior written consent of the Council (such consent not to be unreasonably withheld or delayed) makes a change in control of the Provider whereby a person acquires more than 50% of the issued equity share capital of the Provider, save that this Clause will 
not apply to any such change in control which occurs by 
reason of a listing in respect of the shares of the 
Provider.
Death of Individual Provider or Section under Mental Heath Act

H1.5
If the Provider, being an individual, shall die or be adjudged incapable of managing his or her affairs within the meaning of Part VII of the Mental Health Act 1983, the Council shall be entitled to terminate this Contract by Notice to the Provider or the Provider’s Representative with immediate effect.
Termination for Provider Default
H1.6
If the Provider, or where applicable, any director, partner or fee earner of it or, in the case of a Consortium, any one (1) or more members:

H1.6.1
commits or causes the commission of any criminal offence in providing the Services (except for any minor offence or minor traffic offence);

H1.6.2
or where any person employed by it or acting on its behalf, in relation to any Contract commits a Prohibited Act or an offence under the Bribery Act 2010 or shall have given any fee or reward the receipt of which is an offence under Section 117(2) of the Local Government Act 1972;

H1.6.3
in the case of a registered charity has had its registration under The Charities Act 1993 withdrawn or removed by the Charity Commission;

H1.6.4
in the case of a Law Provider has had its registration by the Solicitors Regulation Authority or Law Society withdrawn or removed; 

H1.6.5
makes an assignment of this Contract in breach of Clause B8 (Assignment and Sub-Contracting);
H1.6.6
without notice, fails to provide the Services for a continuous period of seven (7) days or for a total period of ten (10) days in any three (3) month period (other than as a result of a Force Majeure Event);
H1.6.7
fails to agree a Remediation Plan in accordance with the Remediation Plan process; 
H1.6.8
fails to implement or successfully complete a Remediation Plan in accordance with the Remediation Plan process; or
H1.6.9
has received four (4) Remediation Notices (for the same or a different matter) in any twelve (12) month period. 

Termination for other Business Related Events 

H1.7
If the Provider, being a subsidiary company, the Parent Company without the prior written consent of the Council makes a change in control of the Parent Company whereby a person acquires more than 50% of the issued equity share capital of the Parent Company, (save that this Clause will not apply to any such change in control which occurs by reason of a listing in respect of the shares of the Parent Company). 

Termination on Force Majeure Event
H1.8
If a Force Majeure Event prevents either Party from performing its obligations under the Contract in any material respect for a continual period of thirty (30) days, then (provided the notification requirements set out in Clause B10 (Force Majeure) have been met), without prejudice to any accrued rights or remedies under the Contract, either Party may terminate the Contract by notice in writing to the other Party having immediate effect.

Termination resulting from non-compliance with the Public 
Contracts Regulations 2015

H1.9


Where any of the provision set out in Regulations 73(1)(a), or 73(1)(b) or 


73(1)(c) of the Public Contracts Regulations 2015 (“PCR 2015”) are 


shown to have occurred, namely:




H1.9.1
the Contract has been subject to a substantial modification 




which 
would have required a new procurement procedure in 




accordance with regulation 72(9) of the PCR 2015; or




H1.9.2
the Provider has, at the time of Contract award, been in one of 




the situations referred to in regulation 57(1) of the PCR 2015, 




including as a result of the application of regulation 57(2) of the 




PCR 2015, and should therefore have been excluded from the 




procurement procedure; or




H1.9.3
the Contract should not have been awarded to the Provider in 




view of a serious infringement of the obligations under the 





Treaties and the Public Contracts Directive that has been 





declared by the Court of Justice of the European Union in a 




procedure under Article 258 of the TFEU (Treaty for the 





Functioning of the European Union). 


the Council shall be entitled to terminate the Contract forthwith.
H1.10
Each situation specified in this Clause will be classed as a “Default” and provided always that such determination shall not prejudice or affect any right of action or remedy which shall have accrued or shall accrue thereafter to the Council, the Council will be entitled to give the Provider a notice terminating this Contract (“Termination Notice”), with immediate effect or upon a specified notice period at the discretion of the Council.
H1.11

The Termination Notice will specify:

H.1.11.1
the type and nature of the Default that has occurred;

H1.11.2
whether it is a termination of all or only part of the Services; 
 


and 

H1.11.3
the effective date of termination.
H2.

CONSEQUENCES OF TERMINATION
H2.1


If the Council terminates this Contract or terminates the provision of any part of this Contract under Clause H1, the Council shall:


H2.1.1
be entitled to employ and pay a Replacement Provider to provide and complete the provision of the Services or any part thereof; and


H2.1.2
be entitled to recover from the Provider the costs incurred of making those other arrangements including any additional expenditure incurred by the Council; and 




H2.1.3
be entitled to deduct from any sum or sums which would have been due from the Council to the Provider under this Contract or the recovery of any sum or sums as a debt.

H2.2
Where this Contract is terminated, no further payments shall be payable by the Council to the Provider until the Council has established the final cost of making alternative arrangements.



Duty to Cooperate 

H2.3


Following the Service of a Termination Notice (for any reason), the 
 
Provider shall continue to provide and/or procure the delivery of the 
 
Services in accordance with this Contract and shall ensure that there is no 
 
degradation in the standards of the Services until the expiry of the 
 
termination period.

H2.4


Upon termination or expiry of this Contract, the Provider shall:

H2.4.1
repay to the Council within thirty (30) days of the date of termination or expiry any amount which it may have been paid in advance in respect of Services that have not been provided; 

H2.4.2
within thirty (30) days of the date of termination or expiry return or transfer (as the case may be) to the Council ownership of any assets, capital or otherwise (whether tangible or not) purchased pursuant to this Contract using any part of the Contract Price ;

H2.4.3
within thirty (30) days of the date of termination or expiry of this Contract, return to the Council any data (including Personal Data) and Confidential Information belonging to the Council in the Provider's possession, power or control, either in its then current format or in a format nominated by the Council, together with all other related documentation, and any other information and all copies thereof owned by the Council or developed  by the Provider pursuant to this Contract and thereafter irretrievably delete any such information stored on any magnetic or optical disk or memory storage device and all matter derived from such sources; 

H2.4.4
if relevant, arrange the transfer to the Council or other party nominated by the Council the remainder of any licence or agreement effected within any portion of the Contract Period and required for the continued delivery of the Services by the Council or such other person appointed by the Council; 

H2.4.5
provide access, during normal working hours, to the Council and/or the Replacement Provider for up to six (6) months after the expiry or termination of this Contract to:

i)
such information relating to the Services as remains 
 

in the possession or control of the Provider; and

ii) such members of the Provider's Staff as 
have been involved in the design, development and 
delivery of the Services and who are still employed by the Provider, provided that the Council and/or the Replacement Provider shall pay reasonable costs to the Provider as are actually incurred in responding to requests for access under this sub-clause, unless this Contract has been terminated by the Council pursuant to Clause B14 (Cartels, Bribery and Corruption) and Clause H1 (Termination) in which event such costs shall be borne by the Provider.

H2.5
Such co-operation referred to at Clause H2.4 shall include (but are not 
 restricted to):

H2.5.1

liaising with the Council and/or a Replacement Provider, 
 

and providing reasonable assistance and advice concerning 
 

the Services and their transfer to the Council or to such 
 

Replacement Provider; and 

H2.5.2

subject to the provisions of Clause F2 (Confidentiality), 
 

providing to the Council and/or to a Replacement Provider all 

and any information concerning the Services 
which is 


required for the efficient transfer of responsibility for their 


performance.

H2.6
The Provider shall use all reasonable endeavours to facilitate the smooth transfer of responsibility for the Services to a Replacement Provider (or the Council, as the case may be), and the Provider shall not act at any time during the Contract Period or thereafter in a way calculated or intended, directly or indirectly, to prejudice or frustrate or make more difficult any such transfer (but this Clause shall not act to prevent the enforcement by the Provider of any of its rights whether under the Contract or otherwise).

H2.7
The Provider shall (and shall procure that any sub-contractors will) subject to Clause F2 (Confidentiality) and Clause F1 (Data Protection) comply with all reasonable requests of the Council to provide information relating to the Provider’s costs of operating and maintaining the Services.

H2.8
The Provider shall not charge the Council or any Replacement Provider for any expenditure incurred howsoever in carrying out the arrangements as set out in this Clause or Clause H3.

H3.
HANDOVER
H3.1
The Provider shall use all reasonable endeavours to transfer all data in accordance with industry standard format (or any format reasonably specified by the Council or a Replacement Provider) relating to the Services including without limitation requests for Services to be undertaken which have not been completed.

H3.2
At any time upon reasonable notice from the Authorised Officer and in any event upon the day which shall be not less than three (3) months before the end of the Contract Period or within four (4) weeks of early termination of the Contract the Provider shall supply to the Council full, complete and accurate information as to the identity and terms and conditions of employment of all Staff then currently engaged in the provision of the Service (whether or not employed by the Provider) and any other employee liability information as specified in the TUPE Regulations 2006 and shall warrant the accuracy of such information and shall forthwith notify the Council of any change in such information.

H3.3
The Provider shall permit the Council to use the information provided pursuant to this Clause for informing any tenderer for the Service or any part thereof and shall enable and assist the Council and such other persons as the Council may determine to communicate with and meet the Staff and their trade unions or other employee representatives or staff associations as when and where the Council may determine.

H3.4
The Provider shall comply with any reasonable request made by the Council for information concerning the numbers, identity, functions and terms and conditions of employment of Staff employed by the Provider in connection with the performance of the Service, if such request is made by the Council for the purpose of considering the application of, or complying with the requirements of the TUPE Regulations 2006 upon the termination of the Contract or any part thereof.  The Provider shall supply the requested information to the Council within a reasonable time following the request and shall use its all reasonable endeavours to ensure that such information is accurate.  The Council shall treat such information as confidential to itself and its advisors, save as required by Law, and save that it shall be at liberty to disclose the same (on the like terms as to confidentiality) to any person invited to tender for the provision of the Service in succession to the Provider.

H3.5 
The Provider undertakes to effect no changes in the numbers, identity, functions and terms and conditions of employment of Staff employed by the Provider in connection with the performance of the Contract during the last six (6) months of the Contract Period without the Council's consent. Such consent shall not be unreasonably withheld or delayed.

H3.6
The provisions of this Clause shall survive the continuance of the Contract two (2) years after its termination.
H4.
DISRUPTION
H4.1
The Provider shall give the maximum possible advance warning of prospective industrial action by the Provider’s Staff or other industrial disputes likely to affect the performance of this Contract adversely.

H4.2

In the event that:

H4.2.1
industrial action is taken by any Staff of the Provider such that the provision of the Services are, in the opinion of the Council, materially disrupted; or

H4.2.2
action is taken by the Provider so as to prevent its Staff from providing the Services the Council reserves the right to make alternative arrangements for the provision of the Services and to charge the Provider for any difference in resultant cost or terminate this Contract by Notice in writing to the Provider.

H4.3
In the event that industrial action is taken by Staff of the Council the Provider shall make every attempt to ensure that its Staff continue to provide the Services and the Council shall meet the Provider’s reasonable and proper additional costs incurred in so maintaining the Service in these circumstances.

H5.

DISPUTE RESOLUTION AND MEDIATION
H5.1
If any dispute arises out of or in connection with the Contract, the Parties shall promptly notify each other of the matter in dispute (“Dispute”), which shall in the first instance be referred to the Authorised Officer and the Provider Manager who shall use all reasonable skill, care and diligence to ensure that they receive the views of all Parties and consider all solutions proposed with the objective of resolving the dispute and achieving an agreed solution.

H5.2
Where the Authorised Officer and the Provider Manager do not achieve within ten (10) days of notification of a Dispute a solution that is acceptable to all Parties involved (and provided no right of termination has been exercised), then senior representatives of both Parties shall meet promptly, and in any event within ten (10) days of notification of the Dispute to the senior representatives, and shall act in good faith to seek to resolve the Dispute.

Mediation 

H5.3
Both Parties will aim to resolve any issues relating to this Contract in good faith. However, (except in those circumstances where the Council has the right to terminate this Contract) if either Party considers the other to be in default of its obligations under this Contract and the dispute cannot be resolved through dialogue in accordance with Clause H5.2, then the matter may be referred by either Party to Mediation.
H5.4
Nothing in this dispute resolution procedure shall prevent the Parties from seeking from any court of the competent jurisdiction an interim order restraining the other Party from doing any act or compelling the other Party to do any act.

H5.5
The performance of the Contract shall not be suspended, cease or be delayed by the reference of a dispute to Mediation and the Provider (or its employees, servants, agents, suppliers or sub-contractors) shall comply fully with the requirements of the Contract at all times.

H5.6
The procedure for Mediation and consequential provisions relating to Mediation are as follows:

H5.6.1
a neutral adviser or Mediator (“the Mediator”) shall be chosen by agreement between the Parties or, if they are unable to agree upon a Mediator within ten (10) Days after a request by one Party to the other or if the Mediator agreed upon is unable or unwilling to act, either Party shall within ten (10) Days from the date of the proposal to appoint a Mediator or within ten (10) Days of notice to either Party that he is unable or unwilling to act, apply to the Centre for Effective Dispute Resolution (“CEDR”) to appoint a Mediator.

H5.6.2
The Parties shall within ten (10) Days of the appointment of the Mediator meet with him in order to agree a programme for the exchange of all relevant information and the structure to be adopted for negotiations to be held. If considered appropriate, the Parties may at any stage seek assistance from CEDR to provide guidance on a suitable procedure.

H5.7
Unless otherwise agreed, all negotiations connected with the dispute and any settlement agreement relating to it shall be conducted in confidence and without prejudice to the rights of the Parties in any future proceedings.

H5.8
If the Parties reach agreement on the resolution of the dispute, the agreement shall be reduced to writing and shall be binding on the Parties once it is signed by their duly authorised representatives.

H5.9
Failing agreement, either of the Parties may invite the Mediator to provide a non-binding but informative opinion in writing. Such an opinion shall be provided on a without prejudice basis and shall not be used in evidence in any proceedings relating to the Contract without the prior written consent of both Parties.

H5.10
If the Parties fail to reach agreement in the structured negotiations within sixty (60) Days of the Mediator being appointed, (or such longer period as may be agreed by the Parties), then any dispute or difference between them may be referred to the Courts.

PART I – GENERAL
I1.
KEY PERSONNEL
I1.1
The Parties agree that due to the type of Services being provided, key personnel (“Key Personnel”) shall be required specifically for this Contract and the Provider acknowledges that the following Key Personnel are essential to the proper delivery of the Services to the Council. 

	              KEY PERSONNEL

	[xxxxxxxxxxxxxxxxxxxxxxxxxx]
[xxxxxxxxxxxxxxxxxxxxxxx]




I1.2
Key Personnel shall not be released from supplying the Services without the agreement of the Authorised Officer, except by reason of long-term sickness, maternity leave, paternity leave or termination of employment and any other extenuating circumstances. 

I1.3
Any replacements to Key Personnel shall be subject to the agreement of the Authorised Officer and such replacements shall be notified in writing to the Authorised Officer by the Provider. Such replacements shall be of at least equal status or be of equivalent experience and skills to the Key Personnel being replaced and shall be suitable for the responsibilities of that person in relation to the Services.

I1.4
The Authorised Officer shall not unreasonably withhold his agreement under Clause I1.3. Such agreement shall be determinate on appropriate arrangements having being made by the Provider to minimise any adverse impact on the Contract which could be caused by a change in Key Personnel.

I2.
 
LAW AND JURISDICTION
The Contract shall be governed by and interpreted in accordance with English law and the Parties submit to the exclusive jurisdiction of the courts of England.

I3.
COSTS
Each Party shall bear any costs and expenses incurred by it in connection with the preparation and completion of this Contract. If a Party requests an action under any Clause hereof that requires the other Party to incur legal costs to be expended during the Contract Period the Party requesting the action may be liable to meet the other Parties reasonable legal fees and expenses in effecting any such action. 
I4.
BLACKLISTING 
I4.1
In accordance with Section 146 of the Trade Union and Labour Relations (Consolidation) Act 1992 (TULRA), the Provider hereby confirms that it does not rely on blacklisting in respect of any employment decisions. 

I4.2

Any breach of this Clause will be regarded as a material breach. 

I5.

LOCALISM ACT PROVISIONS
I5.1
This Contract offers an opportunity for the Council to comply with the principles of the Localism Act - specifically the Public Services (Social Value) Act 2012.

I5.2
The Parties agree that where possible they will embrace the principles of the Localism Act within this Contract and the Provider shall actively participate in the potential for economic and social regeneration within the area of Oldham Metropolitan Borough Council which results from the award of this Contract and shall deliver a number of agreed outcomes. 

I5.3

The Parties agree that the following outcomes under “Localism”
 
shall apply to this Contract and the Provider shall: 

I5.3.1
advertise recruitment of every vacancy on its Premises or site, (including those with sub-contractors) to local recruitment agencies identified by the Council and candidates that are identified by those agencies are to have an equality of opportunity in the selection process; and 

I5.3.2
as agreed between the Parties, the Provider shall participate in initiatives to identify suppliers based in or around the local area of Oldham thus giving local suppliers the chance to be on the supply chain under this Contract. 

I6.

LIVING WAGE
I6.1

Where the Provider has indicated in their Tender that they will pay 
 

the Oldham Metropolitan Borough Living Wage, they shall pay at least the 


hourly level of the Oldham Metropolitan Borough Living Wage to every 


member of Staff delivering Services under this Contract. 
I6.2

Where the Provider has indicated in their Tender that they will pay 
 

the Oldham Metropolitan Borough Living Wage, they shall ensure that 


contracts they 
enter into with any sub-contractors have a clause obliging 


the sub-contractors also to pay at least the hourly level of the Oldham 


Metropolitan Borough Living Wage to every member of Staff delivering 


Services under this Contract.

I6.3
Failure by the Provider to comply with its obligations under this Clause may be regarded as a material breach of this contract.
I7.

ZERO HOUR CONTRACTS
I7.1

Providers must evidence that no less than 80% of contracted hours are 
 

delivered by Staff who are not employed on Zero Hour Contracts.
I7.2

If a Provider elects that any of the remaining 20% of their Staff delivering 
 

Services under this Contract are on Zero Hour Contracts, then the Staff 
 

will be regarded as employees of the Provider and the Zero Hour Contracts 

will have to be 
reasonable in respect of the employee’s specific 



circumstances.
I7.3

Upon request the Provider will provide to the Authorised Officer details of 
 

any Staff on Zero Hour Contracts who are delivering Services under 
 

this Contract. 
I7.4

If the Authorised Officer (acting reasonably) considers that a member of 


Staff’s specific circumstances do not make it reasonable that they should 


be delivering Services under this Contract on a Zero Hours Contracts, the 
 

Provider will be obliged to either:



I7.3.1


take the Staff member off the Zero Hour Contract 





and issue a normal contract of employment; or


17.3.2


replace the Staff member who is on the 






unreasonable Zero Hour Contract with a Staff 





member who is not on a Zero Hour Contract; or



17.3.3


replace the Staff member who is on the 






unreasonable Zero Hour Contract with a staff 





member who is on a reasonable Zero Hour Contract.
17.4
Failure by the Provider to comply with its obligations under this Clause may be 
 
regarded as a material breach of this Contract.
SCHEDULE 1


AUTHORISED OFFICER AND PROVIDER MANAGER DETAILS
	Authorised Officer

COUNCIL
	Deputy Authorised Officer

COUNCIL

	Name: 

Title: 
Address: Civic Centre, West Street, Oldham OL1 1UG
Telephone: : 0161 770 

Email: 

	Name: 

Title: 
Address: Civic Centre, West Street, Oldham OL1 1UG
Telephone: 0161 770 
Email: 

	Provider Manager

PROVIDER
	Deputy Provider Manager 

PROVIDER 

	Name: 
Title: 
Address: 
Telephone: 

Email: 

	Name: 
Title: 
Address: 
Telephone: 

Email: 



SCHEDULE 2


[SERVICE SPECIFICATION
1. 
BACKGROUND AND CONTEXT

2. 
AIM AND OBJECTIVES OF SERVICE
3. 
OUTCOMES 

4.
SERVICES TO BE DELIVERED

5.
PROVIDER INPUTS

6 STATEMENT OF REQUIREMENTS

7 PERFORMANCE MEASURES & KPIs]
SCHEDULE 3


QUALITY AND PERFORMANCE
1. The Provider must carry out the Services in accordance with the Law and Good Clinical Practice and must, unless otherwise agreed (subject to the Law) with the Council in writing: 

a. comply, where applicable, with the registration and regulatory compliance guidance of CQC and any other Regulatory Body; 

b. respond, where applicable, to all requirements and enforcement actions issued from time to time by CQC or any other Regulatory Body;

c. consider and respond to the recommendations arising from any audit, death, Serious Incident report or Patient Safety Incident report; 

d. comply with the recommendations issued from time to time by a Competent Body;

e. comply with the recommendations from time to time contained in guidance and appraisals issued by NICE; 

f. respond to any reports and recommendations made by Local Health Watch; and

g. comply with the quality outcomes as mutually agreed between the Parties in writing.

2. If the Provider is CQC registered it shall comply with the requirements and arrangements for notification of deaths and other incidents to CQC in accordance with CQC Regulations and if the Provider is not CQC registered it shall notify Serious Incidents to any Regulatory Body as applicable, in accordance with the Law.

3. If the Provider gives a notification to the CQC or any other Regulatory Body which directly or indirectly concerns any Service User, the Provider must send a copy of it to the Council within five (5) Business Days. 
4. The Parties must comply with the arrangements for reporting, investigating, implementing and sharing the Lessons Learned from Serious Incidents, Patient Safety Incidents and non-Service User safety incidents that are agreed between the Provider and the Council. 
5. Subject to the Law, the Council shall have complete discretion to use the information provided by the Provider under this Schedule.
SCHEDULE 4


ADDRESS FOR SERVICE OF OFFICIAL NOTICES

	COUNCIL
	PROVIDER

	Legal Department 

Oldham Borough Council

Civic Centre

West Street

Oldham

OL1 1UL


	


SCHEDULE 5
TENDER RETURN AND TENDER CLARIFICATION DOCUMENTS 

The Provider will comply with the terms and conditions set out in the Council’s Invitation to Tender for the Services,  and the representations and warranties set out in the Provider’s Tender response, both of which shall be deemed to be incorporated into and form part of this Contract,  including any notifications, revisions, amendments or clarifications thereof.
In the event of any conflict or ambiguity between their terms and conditions the documents shall be deemed to take precedence in the following order:

1) The terms and conditions of the Contract 
2) The Council’s Invitation to Tender, 
(under Tender Number [DN107114]), containing the Service Specification (as set out in Section 4 “Requirements”), and any notifications, revisions, amendments or clarifications thereof, all published by means of the Local Government “Opportunities Portal” known as The CHEST North West Portal (“the CHEST”);  https://www.the-chest.org.uk
3) The Provider’s tender response dated Thursday 21st January 2016  together with any subsequent revisions, amendments or clarifications thereof submitted on The CHEST as annexed to this Contract.
SCHEDULE 6

CONTRACT PRICE AND PAYMENTS 
1.
The Contract Price agreed for the Services are at the following fixed rates;

· Non Complex  £11.80 per hour
· Complex  £13.50 per hour

· Sleep-in  £35.00 per night
2.
The Contact Price has been agreed between the Parties and is fixed in respect of the works specified in the Service Specification. However if any additional work or changes to the specified works are deemed necessary and are authorised in writing by the Authorised Officer, any value and/or duration revisions to the Contract shall be calculated in accordance with the original Service Specification and shall form and addendum to the Contract, to be inserted at Schedule 2.  
3.
The Council shall make all payments to the Provider via the Bankers’ Automated Clearing Service (“BACS”).


4.
Where requested, if the Provider fails without due cause to provide verifiable 
 
records to the reasonable satisfaction of the Authorised Officer to evidence the 
 
Contract Price payable then the Council shall be entitled to withhold future 
 
payment until such time as such verifiable records are provided.

5.
The Council shall pay to the Provider such VAT that may be chargeable by the 
 
Provider in connection with the delivery of the Service on submission of a 
 
bonefide VAT invoice. 

Invoicing and Payments 
6
Payment of any undisputed invoice will be made in accordance with the provisions of Regulation 113(2) of the Public Contracts Regulations 2015 (“PCR 2015”) as follows:


6.1
Where the Provider submits an invoice to the Council in 




accordance with this para 6.1, the Council will consider 




and verify that invoice in a timely fashion.


6.2 
The Council shall pay the Provider any sums due under such 



an invoice no later than a period of 30 days from the date on 



which the Council has determined that the invoice is valid and 



undisputed.


6.3 
Where the Council fails to comply with 6.1 above and there is 



an undue delay in considering and verifying the invoice, the 



invoice shall be regarded as valid and undisputed for the 




purposes of this para 6.3 after a reasonable time has 




passed.


6.4 
Where the Provider enters into a Sub-Contract, the Provider 



shall include 
in that Sub-Contract:




a) 
Provisions having the same effect as paras 6.1 to 6.3 




above; and




b) 
A provision requiring the counterparty to that Sub-





Contract to include in any Sub-Contract which it 





awards provisions having the same effect as para 6.1 




to para 6.3 above.




c) 
In para 6.3 “Sub-Contract” means a contract 





between two or more suppliers, at any stage of 





remoteness from the Council in a subcontracting 





chain, 
made wholly or substantially for the purpose of 




performing (or contributing to the performance of) the 




whole or any part of this Contract.

6.5 
Early Payment Scheme 


6.5.1
The Early Payment Scheme discount shall be at least [xxx] percent (x%) 


discount offered against the gross invoice value for payment on day 5 


after the date on which the Council determines that the invoice is valid 


and undisputed. This represents 22 days acceleration (payment under 30 


day terms are normally processed 27 days from the date on which the 


Council determines that the invoice is valid and undisputed, to allow 3 


days for bank 
transfer to suppliers).

6.5.2
The full discount % will be deducted if the Council achieves payment on 


day 5, and this discount will reduce on a proportional sliding scale basis 


from this day until the standard 30 days where no discount would be 


taken.


6.5.3
All invoices should be submitted at full value by the Provider and any 


Early Payment Scheme discount will be determined by the Council 


dependent on 
payment date.
7.
All Invoices shall record the Services provided in the period to which the invoice relates and calculated in accordance with the Price quoted or agreed by the Parties and shall be clearly marked with the Council's Purchase Order Number, invoice number, invoice date, the Contract reference number, a sufficiently detailed description of the Services provided so to enable the Council to ascertain in respect of which Services the Invoice has been rendered and any further particulars requested in the Purchase Order or Contract, failing which the Council will not make payment to the Provider until they have verified the invoice.  Without limiting the generality of the foregoing:

7.1
where the Parties agree, any other means of payment the purchase order number must be quoted as a minimum. The purchase order number shall also be quoted as a minimum on delivery notes.

Invoices must be sent to the following address:-

Accounts Payable Department 
Oldham Metropolitan Borough Council 

8.
The Council may set off against the Contract Price (including any applicable VAT 
payable) any amounts lawfully due from the Provider to the Council whether under 
this Contract or otherwise.


9. 
Except for reasons beyond the Council's control, where the Council has not made payment to the Provider by the due date set out in this Schedule, the Council shall upon written request by the Provider pay interest to the Provider on any amount outstanding at a rate of 2% above the base rate of the Bank of England (which the Parties agree is the Provider’s sole and exclusive Contractual remedy for the purposes of The Late Payment of Commercial Debts (Interest) Act 1998) and such interest shall be payable from the due date of payment until payment is actually made.

SCHEDULE 7  

BASELINE MONITORING AND KPI’s
1) To provide as a minimum quarterly monitoring information for each quarter period (dates to be agreed prior to contract commencement)
2) To attend when required Contract Management Meetings with the Provider Manager and Representatives from the Council. 
3) To provide the service and outcomes in accordance with the service standards as laid out in Appendix One (Service Specification)
4) Social Value Monitoring – Performance information to be submitted on a quarterly basis (the information monitored will be based upon your tender submission).
5) Further KPI’s to be agreed with the Provider prior the commencement of the contract:

SCHEDULE 8
FOIA PROCEDURE

1.
At no cost to the Council, the Provider shall and shall procure that its sub-contractors shall:


1.1

transfer any request for information to the Council as soon 
 

as practicable after receipt and in any event within two (2) 
 

Working Days of receiving a request for information; 


1.2

provide the Council with a copy of all Information in its 
 

possession or power in the form that the Council requires 
 

within five (5) Working Days (or such other period as the 
 

Council may specify) of the Council requesting that 
 

Information; and 


1.3

provide all necessary assistance as reasonably requested 
 

by the Council to enable the Council to respond to a 
 

Request for Information within the time for compliance set 
 

out in Section 10 of the FOIA, or Regulation 5 of the EIR.

2.
The Council shall be responsible for determining (at its absolute discretion) whether the Information  is “Commercially Sensitive Information” and/or any other Information: 


2.1
 
is exempt from disclosure in accordance with the provisions 
 

of the FOIA or the EIR; or


2.2
 
is to be disclosed in response to a Request for Information, 

3.
In no event shall the Provider respond directly to a request for information unless expressly authorised to do so by the Council. 

4.
The Provider acknowledges that the Council may be obliged under the FOIA or the Environmental Information Regulations to disclose Information:


4.1

without consulting with the Provider, or 


4.2

following consultation with the Provider and having 
 

taken its views into account. 


provided always that where paragraph 4.1 (above) applies the Council shall, take reasonable steps (where appropriate), to give the Provider advanced notice, or failing that, shall draw the disclosure to the Provider 's attention after any such disclosure.

5.
The Provider shall ensure that all Information produced in the course of this Contract or relating to this Contract is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.

6.
The Provider acknowledges that any Information provided by it in respect of this Contract which outlined Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with this Schedule.

SCHEDULE 9
DISCLOSURE AND BARRING SERVICE CHECKS – PROCEDURE 

1.
The Provider shall not employ Staff or engage volunteers to provide the Services without first undertaking appropriate check of the Disclosure and Barring Service in respect of such person (“DBS Checks”), where required by statute to do so. For the purpose of any Children’s Services or Vulnerable Persons Services these shall be Enhanced Checks. 


2.
Any recruitment decisions made by the Provider shall take into account the DBS check. 

3. 
The Provider shall confirm to the Council that DBS checks have been carried out. This Schedule relates both to paid employees and any volunteers who will provide the Services.

4.
Ordinarily the Provider should not accept a DBS check obtained by Staff from previous employment with another employer. The Provider must seek the Authorised Officers consent if they seek to rely on a DBS check obtained by Staff from previous employment with another employer

5.
The Provider shall, whenever required, produce to the Council evidence that DBS Checks have been carried out on any individual employee or volunteer.

6.
The Council shall not be liable for any expenses incurred by the Provider in obtaining DBS Checks or any other disclosure, nor for any other associated expenses incurred by the Provider.

7.
The Provider shall indemnify the Council in respect of any claim or action against the Council arising from the Provider’s employment of any person in respect of whom the Provider has either failed to make a check with the Disclosure and Barring Service, or has failed to undertake the appropriate level of checks (commensurate with the risks to Service Users likely to attach to the particular post), such liability to include all losses damages costs and expenses (including legal costs) associated with any such claim or action.  

8.
The Council accepts that the Provider may choose to employ people who return an adverse DBS Check and in particular may seek to employ ex-offenders. However in doing so, the Provider shall accept that the Council will incur no liability for such employment decisions made by the Provider. The Provider shall have a policy on employment of such individuals and shall take note of the Sample Policy Statement on the Recruitment of ex offenders. www.DBS.gov.uk 

9.
Failure by the Provider to comply with its obligations under this Schedule may be regarded as a material breach of this Contract.

SCHEDULE 10


BUSINESS CONTINUITY PLAN PROCEDURES 

1.
The Provider shall make copies of its Business Continuity Plan available to the Council upon request. 

2.
The Provider shall notify the Council if an incident occurs which requires the activation of the Business Continuity Plan, and shall provide details of how it intends to manage any such incident and any subsequent amendments made to processes or systems. 

3.
The Provider shall (as a matter of course) test its Business Continuity Plan on a regular basis (at least annually), or when there has been any change to the mode or method in which the Services are provided, or when there has been a change to any business processes, or on the occurrence of any event which may increase the likelihood of the need to implement the Business Continuity Plan. 

4.
The Provider, on request by the Council, shall provide evidence by way of a written report summarising the results of any Business Continuity Plan test and shall promptly implement any actions or remedial measures which the Council may consider to be appropriate as a result of such tests.

5.
The Provider shall inform the Council when such tests or exercises of its Business Continuity Plan are scheduled. The Council reserves the right to appoint a representative to attend any Business Continuity Plan test that is to be undertaken by the Provider.


Business Continuity Planning

6.
Business Continuity Planning is an ongoing process requiring the support of the Provider’s most senior officials. The primary objective of Business Continuity Planning is to maintain viable recovery strategies and plans to ensure all units can recover their critical activities following a major incident.  A major incident is any accidental, natural or malicious event, which threatens or disrupts normal operations, or the delivery of the Services, for sufficient time to significantly affect or cause failure of the provision of any essential part of the Services to the Council. 

7.
All Council Providers must be in a position to demonstrate they have adequate Business Continuity Plans and associated contingency arrangements in place to ensure minimum disruption in the delivery of the Services to the Council in the event of a major incident affecting their buildings, systems, employees or their own external suppliers and sub-contractors. 

8.
The Council requires the demonstration of robust contingency plans by appropriate means. In order to meet this requirement the Provider must provide to the satisfaction of the Authorised Officer its Business Continuity Planning policy which must be supported by its senior officials and with tested contingency arrangements in place.  Depending upon the importance and scale of the Services to be delivered, the Council reserves the right to request detailed evidence of contingency plans such as sight of the Provider’s Business Continuity Plan, the Provider’s attendance at any contingency exercise or to conduct an audit of the Provider’s contingency arrangements. 

9.
The Council requires Business Continuity Plans to include the following:- 

9.1
provision for the regular review and updating of the Business Continuity Planning documentation at least every three (3) years,

9.2
provision for the regular testing of the Business Continuity Planning Plan at least yearly,

9.3
details of the locations at which copies of the Business Continuity Planning documentation are held and provision to ensure that at such locations may be added to as shall be specified by the Authorised Officer, 

9.4
details of the locations at which copies of any other important procedures and documents which form part of or are ancillary to the Business Continuity Planning documentation are held and provision to ensure that at such locations may be added to as shall be specified by the Authorised Officer,

9.5
provision to ensure that IT/PC backups to be taken regularly and details of the locations at which these are held and provision to ensure that at such locations may be added to as shall be specified by the Authorised Officer,

9.6
that minimum contingency resources (such as but not by way of limitation employees, IT, telephones, etc.) as shall be required by the Authorised Officer are identified, 

9.7
details of the Provider’s Emergency Management and/or Recovery Team,

9.8
details of any contingency site or location and provision to ensure that at such site or location may be added to as shall be specified by the Authorised Officer,

9.9
details of the Provider’s IT systems recovery/backup arrangements,

9.10
contingency details relating to the loss of any of the Provider’s key suppliers, 

9.11
contingency details relating to the loss of any of the Provider’s employees,

9.12
details of the Provider’s Business Continuity Plan activation checklist, 

9.13
details of the communication processes and associated contact information covering the Provider’s Key Personnel, employees, servants, agents and sub-contractors; and

9.14
confirmation that the Council is included in the Provider’s priority customer list. 

Business Continuity Training

10.
The Provider shall maintain a training plan and a record of training for all Staff engaged in the delivery of its obligations under this Contract. The Provider shall make the training plan and training records available to the Authorised Officer following any reasonable request. 

11.
Where either Party to this Contract identifies at any time that the Provider’s Staff require further training to ensure the proper delivery of the Services, the Parties shall work together to agree and implement a training programme to meet such training needs (with the Provider bearing the costs of the agreed programme).

Annex 1

The Provider’s Tender response dated 21st January 2016
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