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A CONFIDENTIALITY AGREEMENT made on  

  
 2019.

Between
(1)
BANK OF ENGLAND whose principal place of business is at Threadneedle Street, London, EC2R 8AH (the "Bank"); and

(2)
[NAME] (Company No [        ]), a company incorporated in England whose registered office is at [


] (the "Contractor").
	The Purpose

(the reason for which the Confidential Information is to be disclosed)
	The parties participation in the procurement process for the Bank’s RTGS Renewal Programme (“Process”) and all discussions and correspondence related or ancillary to that


It Is Agreed As Follows:

Interpretation

In this Agreement unless the context otherwise requires the following expressions shall have the following meanings:

	Bidder's Security Requirements
	means the security requirements applicable to the Process as detailed in the Bank’s document entitled ‘Bidder’s Security Requirments – RTGS Renewal’ as issued to parties participating in the Process on the Bank’s online procurement tool ProContract;

	Confidential Information
	means (i) the existence, content and status of the parties’ discussions relating to the Purpose; (ii) all  documentation and any other information in any medium or format (written, oral, visual or electronic, and whether or not marked or described as “confidential”), which is directly or indirectly disclosed to the Contractor pursuant to the Purpose, whether before or after the date of this Agreement; and (iii) any information, memoranda, notes, analysis or copies derived from the information set out in (i) and (ii) above;

	Group
	means, in relation to a company, that company, each and any Holding Company or Subsidiary (both as defined in Section 1159 of the Companies Act 2006, as amended from time to time) from time to time of that company and each and any Subsidiary from time to time of a Holding Company of that company;

	Purpose
	means the purpose set out on page 1;

	Representatives
	means, in relation to either party, its directors, officers, employees and individual consultants or those of other companies within its Group and its professional advisors consulted in relation to the Purpose; and

	Writing
	means any writing, including fax, electronic mail and other forms of written material transmitted electronically.


Obligations Of Confidentiality

1.1 In consideration of the disclosure of the Confidential Information, the Contractor undertakes:

(a) to maintain the Confidential Information as confidential and to use the Confidential Information exclusively for the Purpose and for no other purpose;

(b) not to copy, reproduce, reduce to Writing or otherwise record any part of the Confidential Information except as reasonably necessary for the Purpose without the prior written approval of the Bank and the parties agree that any such copies or reductions to Writing shall be the property of the Bank;
(c) not to disclose or make available the Confidential Information in whole or in part to any third party, except as expressly permitted by this Agreement.

Confidentiality Measures

1.2 To maintain the confidentiality of the disclosed Confidential Information the Contractor shall:

(a) not disclose the Confidential Information to anyone other than to such Representatives of the Contractor who require access to the Confidential Information for the Purpose and who are aware of the obligations of confidentiality relating to the Confidential Information and who are obliged before receiving any such disclosure(s) (whether by their contracts of employment or service or otherwise) to undertake to keep the Confidential Information confidential in terms at least as extensive and binding as the terms of this Agreement are upon the Contractor;

(b) at all times, be responsible for its Representatives’ compliance with the obligations set out in this Agreement;

(c) keep separate all Confidential Information from all documents and other records of the Contractor;

(d) apply to the Confidential Information the relevant security measures as specified in the Bidder's Security Requirements; and
(e) keep a written record of:

(i) any Confidential Information received from the Bank in tangible form;

(ii) any copy made of all or part of the Confidential Information;

(iii) any Representative having possession or control of the Confidential Information or any part of it.
1.3 To the extent that any Confidential Information is stored within a computer system or network, the Contractor shall ensure that the Confidential Information is secured so that access may not be gained other than in accordance with this Agreement. The Contractor undertakes not to use, reproduce, transform, or store any of the Confidential Information in an externally accessible computer system or network other than a Secure Network or transmit it in any form or by any means whatsoever other than by securely encrypted email. For the purposes of this Agreement a “Secure Network” will mean a secure computer network which has robust security controls to prevent unauthorised access.
1.4 The Contractor shall enforce the obligations set out in this clause at its own expense and at the request of the Bank insofar as any breach of such obligations relates to the unauthorised disclosure of the Confidential Information.

Excepted Confidential Information

1.5 The undertakings contained in clause 2 shall not apply to any Confidential Information which: 

(a) was, is or has become lawfully available to the public (except other participants in the Purpose) otherwise than through breach of this Agreement; or

(b) was previously known to and at the free disposal of the Contractor; or

(c) was disclosed to the Contractor by a third party having the right to make such disclosure.

1.6 If the Contractor is required to disclose all or part of the Confidential Information pursuant to any legal requirement of any country which has jurisdiction over the Contractor or any governmental or quasi‑governmental authority it will be entitled to do so provided that immediately upon becoming aware that such disclosure is required, and to the extent it is legally permitted to do so, advise the Bank of the circumstances in which the disclosure is required and agree with the Bank the extent and timing of such disclosure.

Return Of Confidential Information

1.7 The Contractor shall immediately on the written request of the Bank:

(a)  return or destroy (at the Bank’s election) all documents and materials (including any copies) containing, reflecting, incorporating or based on the Confidential Information in its possession or under its custody or control (including any such documents and materials held by its Representatives or any company within the same Group); 

(b) permanently remove (to the extent possible) any Confidential Information stored within any computer or word processing system whether or not in machine‑readable form; and 
(c) certify in writing to the Bank that all such material has been destroyed and/or removed,
save that the Contractor may retain documents and materials containing, reflecting, incorporating, or based on the Confidential Information to the extent required by law or any applicable governmental or regulatory authority and the Contractor shall not be required to access or destroy Confidential Information held on its backup systems in the ordinary course of its business.
1.8 Notwithstanding completion of the Purpose or return or destruction / removal of the documents and materials containing the Confidential Information or termination of discussions and negotiations between the parties concerning the Purpose, the Contractor shall continue to be bound by the undertakings set out in this Agreement and, if requested, shall certify in writing to the Bank that it has complied with the requirements of this clause.
duration

1.9 This Agreement shall continue in force without limit in time.  

6.2
Termination of this Agreement shall not affect any accrued rights or remedies to which the Bank is entitled.  

Disclaimer and Warranty

1.10 The Bank reserves all rights in its Confidential Information and no rights or obligations other than those expressly granted are to be implied from this Agreement.  In particular, no licence is granted directly or indirectly under any patent, invention, discovery, copyright or other intellectual property right now or in the future held, made or obtained by the Bank prior to or after the date of this Agreement whether or not contained in the Confidential Information. 

1.11 Nothing in this Agreement or its operation shall constitute an obligation on either party to enter into the business relationship contemplated by the Purpose.
1.12 Nothing in this Agreement shall constitute, or be deemed to constitute, a partnership or joint venture between the parties nor, except as expressly provided, shall it constitute, or be deemed to constitute, the Contractor as an agent of the Bank for any purpose, nor authorise the Contractor to make or enter into any commitments for or on behalf of the Bank.

1.13 The Bank warrants its right to disclose the Confidential Information to the Contractor and to authorise the Contractor to use the same for the Purpose.

1.14 Except as expressly stated in this agreement, the Bank makes no warranty (express or implied) or representation concerning its Confidential Information, or the accuracy or completeness of the Confidential Information.

PUBLICITY
The Contractor shall not, without the prior written consent of the Bank (a) 
make any announcements concerning this Agreement, the Purpose or its prospective interest in the Purpose; or (b) advertise or publicly announce that it is providing services to the Bank.  This clause 8 shall remain in force notwithstanding completion of the Purpose.

Remedies

The parties acknowledge and agree that:

1.15 damages may not be an adequate remedy for any breach of the provisions of this Agreement;
1.16 the Bank shall (without prejudice to any other rights and remedies it may have) be entitled to seek the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of the provisions of this Agreement; and
1.17 the Contractor shall be liable to the Bank for the actions or omissions of their Representatives under this Agreement, as if they were the actions or omissions of the Contractor.
Waiver

1.18 No term or provision of this Agreement shall be considered as waived by either party unless a waiver is given in writing by that party. The failure to exercise, or delay in exercising, a right, power or remedy provided by this Agreement or by law shall not constitute a waiver of that right, power or remedy. If a party waives a breach of any provision of this Agreement this shall not operate as a waiver of a subsequent breach of that provision, or as a waiver of a breach of any other provision unless (and then only to the extent) expressly stated in that waiver.
1.19 The rights, powers and remedies provided in this Agreement are cumulative and not exclusive of any rights, powers or remedies provided by law.

Assignment

The Contractor may not assign, sub-contract or deal in any way with any of its rights or obligations under this Agreement in whole or in part.

Entire Agreement and variation
1.20 This Agreement constitutes the whole Agreement and understanding between the parties with respect to the subject matter of this Agreement and supersedes all prior discussions between the parties and/or their Representatives and all representations, warranties or undertakings with respect to the subject matter of this Agreement. Each party acknowledges that, in entering into this Agreement, it has not relied on, and shall have no right or remedy in respect of, any statement, representation, assurance or warranty (whether made negligently or innocently) other than as expressly set out in this Agreement.
1.21 Nothing in this Clause 12 shall exclude or limit the liability of either party for fraud, fraudulent misrepresentation or any other liability that cannot be excluded or limited by applicable law.

1.22 No variation of this Agreement shall be effective unless it is in writing and signed by each of the parties (or their authorised representatives). 

1.23 In the event any one or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision of this Agreement, but this Agreement shall be construed as if such invalid, illegal or unenforceable provision had never been included in this Agreement and this Agreement shall be carried out as nearly as possible according to its original terms and intent.

notices

1.24 Any notice or other communication required to be given under this Agreement, shall be in writing and shall be delivered personally, or sent by pre-paid first class post or recorded delivery or by commercial courier, to each party required to receive the notice or communication at its address set out on page 1.
1.25 Any notice, certification, waiver or other communication required to be given under this Agreement shall not be validly given if sent by e-mail or other electronic communication.  

Contracts (Rights of Third Parties) Act 1999

No term of this Agreement shall be enforceable by a third party (being any person other than the parties).

counterparts

This agreement may be executed in any number of counterparts, each of which when executed and delivered shall constitute a duplicate original, but all the counterparts shall together constitute the one agreement.
Governing Law

This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with English law and, subject to the terms of this Agreement, the parties hereby irrevocably submit to the exclusive jurisdiction of the English courts to settle all such disputes or claims.
In Witness Whereof this Agreement has been executed by the duly authorised representatives of the parties the day and year first above written.

	Signed for and on behalf of the Contractor
	Signed for and behalf of the Bank



	Signature
	____________________
	Signature


	____________________

	Name
	____________________
	Name


	____________________

	Position


	____________________
	Position
	____________________
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