
	TRANSPORT FOR GREATER MANCHESTER
and

[DEVELOPER]

	CONFIDENTIALITY AGREEMENT 




DATED 






                                       2024
PARTIES

(1) Transport for Greater Manchester the passenger transport executive for the combined authority area of Greater Manchester, whose registered office is at 2 Piccadilly Place, Manchester M1 3BG (the “TfGM”)

(2) [DEVELOPER] a company incorporated and registered in England and Wales - company number [INSERT], whose registered office is at [INSERT] (the “Developer”)

BACKGROUND

A. On 20 June 2024 TfGM issued a Periodic Indicative Notice (“PIN”) in accordance with Regulation 67 of the Utilities Contracts Regulations 2016 (“UCR”) with a view to commencing pre-market engagement in respect of its planned procurement of a Corporate Power Purchase Agreement (“Project”).

B. The Parties intend to enter into discussions relating to the Purpose (as defined below) which may involve the exchange of Confidential Information between them. 

C. The Parties have agreed to comply with this Agreement in connection with the disclosure and use of Confidential Information.

AGREED TERMS

1. Definitions and Interpretation

1.1 Definitions: In this Agreement the following terms shall have the meanings specified:

“Affiliate” means, in relation to a Party, any director, officer, employee, Related Company, agent, consultant, representative or professional adviser of or to a Party;

“BNC” means the Bee Network Committee, being a joint committee of the GMCA and the ten districts of Greater Manchester (or any successor body or committee);

“Confidential Information” means all information in any form including without limitation written, oral, visual or electronic form, or in any other media, whether previously, now or in the future directly or indirectly disclosed, provided or made available by one Party or any of its Affiliates to another other Party or any of its Affiliates for or incidental to the Purpose and includes but is not limited to all Intellectual Property of either Party and any information:

(a) relating directly or indirectly to research or development by, accounting for, or the science, business affairs or financial, commercial or professional arrangements of either Party, its customers, suppliers or business partners;

(b) disclosed by either Party or any of its Affiliates to the other Party or any of its Affiliates on the express basis that the information is confidential;

(c) the existence of the Purpose, the fact that discussions are taking place concerning the Purpose and the status of those discussions, the fact that the Parties have been willing to enter into such discussions with each other, the fact that the Disclosing Party has made any Confidential Information available to the Receiving Party;

(d) the existence and terms of this Agreement;

(e) any information that would be regarded as confidential by a reasonable business person relating to: 

(i)
the business, affairs, customers, clients, suppliers, plans, Purpose, intentions, or market opportunities of the Parties; and

(ii)
the operations, processes, product information, know-how, designs, trade secrets or software of the Parties;

(iii)
all knowledge, know-how, information and techniques not publicly known, disclosed by one Party to the other Party in connection with this Agreement including but not limited to research data, databases, software, bioinformatics tools, specifications, plans, drawings, prototypes, models, documents, recordings, instructions, manuals, papers, or other materials of any nature whatsoever relating to the Purpose;
(f) any information or analysis derived from Confidential Information;

(g) all information designated as confidential or commercially sensitive; and

(h) any other communications between the Parties using the Confidential Information disclosed by either Party, and any other information, document or material produced or developed using the Confidential Information by either Party, 

and any reference to “Confidential Information” shall be to the full or any part of such Confidential Information as the context permits.

“Disclosing Party” means the Party to this Agreement (or its Affiliate) disclosing Confidential Information to the other Party (or its Affiliate) as the case may be;

“Effective Date” means the date this Agreement is signed by all the Parties;

“FOIA” means the Freedom of Information Act 2000, including all regulations made under it and the Environmental Regulations 2004 and any amendment or re-enactment of any of them and any guidance issued by the Information Commissioner, the Department for Constitutional Affairs or the Department for Environment, Food and Rural Affairs (including in each case its successors and assigns) in relation to such legislation;
“GMCA” means the Greater Manchester Combined Authority, a combined authority established by The Greater Manchester Combined Authority Order 2011 (SI 2011 No. 908) (or any successor body);
“Good Industry Practice” means, in respect of a person, exercising that degree of skill diligence prudence and foresight that would reasonably and ordinarily be expected from a skilled and experienced person engaged in the same type of undertaking as that person under the same or similar circumstances;
“Group” means a Disclosing Party and its Related Companies, and any entity in which the holding company has a direct or indirect ownership interest;
“Intellectual Property” means all intellectual property as that term is generally understood, whether registered or unregistered and includes but is not limited to any trade marks, trade secrets, copyright, designs, rights in computer software, databases and lists, rights in any inventions, technology, experimental methods and results (including physical, mechanical, chemical and engineering data), processes, systems, concepts, protocols, techniques, ideas and know-how of any nature (including, without limitation, all patents and patent applications), data in any format (including any raw data), drawings, assays, descriptions, business strategies and financial information, business and scientific plans, records, depictions, laboratory notebooks, computer programs and software, reports, and any other written, printed or electronically stored material;

“Permitted Disclosees” means third parties to whom TfGM is permitted to disclose Confidential Information, subject to the terms of this Agreement, being (i) the Mayor of Greater Manchester, (ii) the Chair of the BNC (or his/her deputy), (iii) members of each of the GMCA and the BNC and (iv) GMCA legal department;
“Receiving Party” means the Party (or its Affiliates) as the case may be to this Agreement receiving Confidential Information from another Party (or its Affiliates); and
“Related Company” for the purposes of this Agreement a company is related to another company if —

(a) the other company is its holding company or subsidiary as defined by Part 38 of the Companies Act, 2006; or

(b) more than half of the issued shares of the company, other than shares that carry no right to participate beyond a specified amount in a distribution of either profits or capital, are held by the other company and companies related to that other company (whether directly or indirectly, but other than in a fiduciary capacity); or

(c) more than half of the issued shares, other than shares that carry no right to participate beyond a specified amount in a distribution of either profits or capital, of each of them are held by members of the other (whether directly or indirectly, but other than in a fiduciary capacity); or

(d) the businesses of the companies have been so carried on that the separate business of each company, or a substantial part of it, is not readily identifiable; or
(e) there is another company to which both companies are related; or 

(f) otherwise having the power to direct the management and policies of such company,
provided that a reference to company will refer to any company or body corporate despite the jurisdiction of incorporation.
1.2 Interpretation: In the interpretation of this Agreement, unless the context otherwise requires:

1.2.1 references to the parties include their respective successors and permitted assigns;

1.2.2 references to any person include any individual, company, corporation, firm, partnership, joint venture, association, trust, state or agency of state, government department or local or municipal authority in each case whether or not having a separate legal personality;

1.2.3 words in the singular shall include the plural and vice versa;

1.2.4 any obligation not to do anything includes an obligation not to suffer, permit or cause that thing to be done;

1.2.5 headings have been inserted for convenience only and shall not affect the construction of this Agreement; and

1.2.6 references to clauses and schedules shall be construed as references to the same in this Agreement.

2. Confidential Information

2.1 The purpose for which the Parties have agreed to exchange or provide Confidential Information pursuant to this Agreement is to facilitate open discussions during the Project to enable TfGM to better understand market views on the proposed terms of the subject matter of the Project (Purpose).

2.2 In consideration of being given access to Confidential Information of the Disclosing Party and the mutual promises contained in this Agreement, the Receiving Party shall maintain as confidential and preserve the confidential nature of the Confidential Information as if it was its own Confidential Information and shall (unless expressly agreed in writing otherwise) at all times: 

2.2.1 keep the Confidential Information secret and confidential, and shall not disclose it or allow it to be disclosed in any manner to any other person (natural or legal) whatsoever (except as expressly permitted by this Agreement);

2.2.2 not copy, duplicate or reproduce any Confidential Information except to the extent reasonably required for the Purpose, such copies of any Confidential Information to remain the property of the Disclosing Party; 

2.2.3 not use, reproduce, transform, or store any Confidential Information in an externally accessible computer or electronic information retrieval system or transmit it in any form or by any means whatsoever outside of its usual place of business, other than in accordance with its normal business practices;
2.2.4 not use, permit the use of, or exploit in any way except for the Purpose; and
2.2.5 not use to the detriment of the Disclosing Party, any Confidential Information, except as set out in clause 3.

2.3 This Agreement does not:

2.3.1 create any obligation on any of the Parties to disclose any Confidential Information; or

2.3.2 impose any obligation on any of the Parties in relation to the carrying out of the Purpose or to enter into any further agreements.

2.4 The Receiving Party shall establish and maintain adequate security measures (including any reasonable security measures in accordance with Good Industry Practice proposed by the Disclosing Party from time to time) to safeguard the Confidential Information from unauthorised access or use and shall at all times apply the same security measures and degree of care to the Confidential Information of the Disclosing Party as it applies to its own confidential information.

3. Exceptions

3.1 The Receiving Party will not be bound to keep confidential any Confidential Information to the extent that such disclosure:

3.1.1 is required by law or the rules of a stock exchange;

3.1.2 relates to information already in that party’s possession prior to disclosure to it by the Disclosing Party;

3.1.3 has already entered or enters the public domain, otherwise than as a result of a breach by a party disclosing or using that Confidential Information of any provision of this Agreement, or as the result of a breach by any other person of any similar confidentiality obligation it owes to the Disclosing Party; 

3.1.4 is authorised in writing by the Disclosing Party and then only on the terms, if any, specified in such written authority;

3.1.5 it was, is, or becomes available to the Receiving Party on a non-confidential basis from a person who, to the Receiving Party’s knowledge, is not under any confidentiality obligation in respect of that information; or

3.1.6 is of information that is developed by or for the Receiving Party independently and without use of the information disclosed by the Disclosing Party.
3.2 The Receiving Party may disclose Confidential Information strictly on a “need to know” basis to its Affiliates (and, in the case of TfGM the Permitted Disclosees) as is reasonably necessary in order to give effect to the Purpose, provided that it:

3.2.1 has first advised such Affiliate (or, in the case of TfGM the Permitted Disclosees) of the confidential nature of the Confidential Information; and

3.2.2 ensures such Affiliate (or, in the case of TfGM the Permitted Disclosees) is subject to confidentiality obligations in respect of that Confidential Information that are no less onerous than the obligations set out in this Agreement.

3.3 The Receiving Party acknowledges that any subsequent unauthorised disclosure or use of any Confidential Information by its Affiliates (or in the case of TfGM the Permitted Disclosees), shall be deemed to be an unauthorised disclosure by the Receiving Party itself and will constitute a breach of this Agreement.

3.4 The Receiving Party shall:

3.4.1 take all necessary and reasonable steps to prevent any Confidential Information from being disclosed to any person not authorised to receive it under this Agreement; and

3.4.2 immediately inform the Disclosing Party, and provide all reasonable assistance in relation thereto, if it becomes aware of the possession, use or knowledge of any Confidential Information by any person not authorised to possess, use or have knowledge of that Confidential Information under this Agreement.

3.5 If either Party (the First Party) or any of its Affiliates (and in the case of TfGM, the Permitted Disclosees), is required by law to disclose any Confidential Information, the First Party will immediately notify the Disclosing Party that such requirement to disclose has arisen.  The First Party will, where permitted, allow the Disclosing Party a reasonable opportunity, on the First Party’s behalf and at the Disclosing Party’s cost (unless the disclosure is required as a result of the First Party breaching its obligations under this Agreement), to take any lawful action intended to restrict or prevent the disclosure of that Confidential Information.  If the Disclosing Party’s attempt to prevent disclosure is unsuccessful, the First Party shall:

3.5.1 only furnish that portion of the Confidential Information which it is advised by written opinion of counsel is legally required to be disclosed; and

3.5.2 exercise its best efforts to co-operate with the Disclosing Party in obtaining assurances that confidential treatment will be accorded to that portion of the Confidential Information required to be disclosed.

4. FOIA

4.1 The Parties acknowledge that TfGM: 

4.1.1 is subject to the requirements of the FOIA, and accordingly the Parties shall co-operate with TfGM as reasonably requested to enable TfGM to comply with its information disclosure obligations under the FOIA; and

4.1.2 may be obliged under the FOIA to disclose Confidential Information without consulting or obtaining the consent of the Disclosing Party (provided that TfGM shall notify the Disclosing Party in advance of such information being disclosed detailing which of the Disclosing Party’s Confidential Information is required to be disclosed and on what basis).

4.2 TfGM shall be responsible for determining in its absolute discretion, and notwithstanding any other provision of this Agreement, whether any Confidential Information and/or any other information is exempt from disclosure in accordance with the provisions of the FOIA.

5. Return or destruction of Confidential Information

5.1 If so requested by the Disclosing Party at any time by notice in writing to the Receiving Party, the Receiving Party shall and shall procure that any Affiliates (and, in the case of TfGM, Permitted Disclosees)  shall:

5.1.1 destroy or return to the Disclosing Party or permanently erase (including, to the extent legally and technically practicable, from its computer(s) and communications systems and devices or from systems and data storage services provided by third parties) (at the Disclosing Party’s election) all documents and materials (and any copies, copies, extracts) containing, reflecting, incorporating or based on any Confidential Information; and

5.1.2 certify in writing to the Disclosing Party that it has complied with the requirements of this 5.1.

5.2 Nothing in 5.1 shall require the Receiving Party to return, destroy or erase any documents and materials containing or based on the Disclosing Party’s Confidential Information that the Receiving Party is required to retain by applicable law, or to satisfy the requirements of a regulatory authority or body of competent jurisdiction or the rules of any listing authority or stock exchange, or by any bona fide and existing internal compliance or document retention policy or procedures, to which it is subject. The provisions of this Agreement shall continue to apply to any documents and materials retained by the Receiving Party pursuant to this clause 
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5.2.

6. Breach and Indemnity

6.1 The Receiving Party agrees that monetary damages may not alone be a sufficient remedy for any breach of this Agreement and, in addition to all other remedies,  the Disclosing Party may be entitled to specific performance, injunctive or other equitable relief for any threatened or actual breach of this Agreement.

6.2 Without prejudice to paragraph 6.1, the Receiving Party shall indemnify and keep fully indemnified the Disclosing Party at all times against all liabilities, costs (including legal costs on an indemnity basis), expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and other reasonable costs and expenses suffered or incurred by the Disclosing Party) arising from any breach of this Agreement by the Receiving Party or its Affiliates.

7. Rights to Confidential Information

7.1 All Confidential Information disclosed under this Agreement shall remain the exclusive property of the Disclosing Party or (as appropriate) its Affiliates as the case may be.

7.2 The Disclosing Party reserves all rights in its Confidential Information and no rights or obligations other than those expressly referred to, are granted or to be implied from this Agreement.  Without limiting the foregoing, the disclosure by a Disclosing Party or any of its Affiliates of any Confidential Information shall not amount to, or imply, the grant to the Receiving Party or any of its Affiliates of:

7.2.1 a licence to that Confidential Information for any purpose other than the Purpose; or

7.2.2 any right, title or interest in or to any intellectual property rights or proprietary rights of the Disclosing Party or any of its Affiliates in the Confidential Information.

7.3 Neither the Receiving Party, nor any of its Affiliates will make, have made, use, or sell for any purpose any products, concepts, systems, or techniques, or other items using, incorporating or derived from any Confidential Information of the Disclosing Party, unless otherwise agreed to in writing and signed by the duly authorised representatives of both the Disclosing Party and the Receiving Party. Notwithstanding the above, nothing in this Agreement will be construed to preclude either Party or any of its Affiliates from developing, purchasing, using, marketing, licensing, or selling any independently developed product, concept, system, or technique, or other item that is similar or related to such Confidential Information without violation of the terms of this Agreement.

8. No obligation to continue discussions

8.1
Nothing in this agreement shall impose an obligation on either Party to continue discussions in connection with the Purpose, or an obligation on either Party, or any of its Affiliates to disclose any information (whether Confidential Information or otherwise) to the other Party.
9. Ending discussions and duration of confidentiality obligations

9.1 This Agreement shall continue in force for a period of 1 year from the Effective Date or until terminated by either Party in accordance with this clause 9.

9.2 Subject to the Parties continuing to fulfil their obligations under this Agreement in accordance with clause 9.3 and clause 9.4, this Agreement shall terminate with immediate effect in the following circumstances:

9.2.1 if either Party decides not to continue to be involved in the Purpose with the other Party, it may notify that other Party in writing immediately; or

9.2.2 either Party may terminate this Agreement for convenience by notifying the other Party in writing at any time.
9.3 Notwithstanding the end of discussions between the Parties in relation to the Purpose pursuant to clause 
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9.2.1, each Party's obligations under this Agreement shall continue in full force and effect for a period of 5 years from the date of this Agreement.

9.4 On expiry or termination of this Agreement, the Receiving Party shall either return or destroy any Confidential Information in its possession at the time in accordance with the Disclosing Party’s instructions, in accordance with clause 5 and subject to clause 5.2.

9.5 The end of discussions relating to the Purpose shall not affect any accrued rights or remedies to which either Party is entitled.

10. No partnership or agency

10.1 Nothing in this agreement is intended to, or shall be deemed to, establish any partnership or joint venture between the Parties, constitute any Party as the agent of the other Party, or authorise any Party to make or enter into any commitments for or on behalf of the other Party.

10.2 Each Party confirms it is acting on its own behalf and not for the benefit of any other person.

11. General

11.1 Waiver: No failure or delay by a Party to exercise any right or remedy provided under this agreement or by law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.

11.2 Counterparts: This Agreement may be executed in any number of counterparts (including facsimile copies or other electronic means) all of which, when taken together, shall constitute one and the same instrument.  A Party may enter into this Agreement by executing any counterpart. The Parties acknowledge that this Agreement may be executed on the basis of an exchange of facsimile copies or other electronic means and confirm that their respective execution of this Agreement by such means shall be a valid and sufficient execution.

11.3 Disclaimer: Confidential Information is delivered “as is”, and all representations and warranties, express or implied, including fitness for a particular purpose and merchantability, are hereby disclaimed.  No Receiving Party will have any liability to the Disclosing Party for any damages, losses or expenses incurred by the Receiving Party as a result of its receipt of Confidential Information pursuant to this Agreement, whether arising in contract, tort or otherwise.

11.4 Governing Law and Jurisdiction: This Agreement and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the laws of England and Wales and the Parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Agreement or its subject matter or formation.

11.5 Period of Confidentiality: The Parties agree to remain bound by the non-disclosure and confidentiality provisions and obligations contained in this Agreement for a period of 5 years from the date of this Agreement. 

11.6 Survival of Agreement: Subject to clause 9.3, the agreements, obligations, warranties and undertakings of the Parties under this Agreement will survive expiration or termination of this Agreement, or the completion of any transaction contemplated by this agreement, and will remain in full force and effect despite the expiration or termination of this Agreement. 

11.7 Intellectual Property Rights: Expiration or termination of this Agreement shall not prejudice the intellectual property rights of either Party in the Confidential Information.

11.8 Entire Agreement: This Agreement constitutes the entire agreement between the Parties relating to the matters it contains and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.  

11.9 Variations: No modification or waiver of this Agreement shall bind either Party, unless it is in writing and signed and accepted by the Parties.  

11.10 Assignment: This Agreement shall not be assignable without the prior written permission of the other Parties. 

11.11 Severability: If any provisions of this Agreement are invalid under any applicable statute or rule of law, they are, to that extent, omitted, but the remainder of this Agreement shall continue to be binding upon the Parties hereto.

11.12 Contractual Privity: The agreements, obligations, warranties and undertakings under this Agreement are for the benefit of the Disclosing Party’s Group, and are enforceable by any person in the Group. Subject to the foregoing, a person who is not a party to this Agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement.

11.13 Notices:
11.13.1 any notice given to a Party under or in connection with this agreement shall be in writing and shall be: 

(a) delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case); or

11.13.2 Any notice shall be deemed to have been received:

(a) if delivered by hand, at the time the notice is left at the proper address;

(b) if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Business Day after posting; or

11.13.3 This clause 11.13 does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.

EXECUTED by the Parties as an Agreement.

EXECUTION PAGE

	SIGNED by
for and on behalf of
Transport for Greater Manchester 

Date:  

                 
	)
)
)

	
	

	SIGNED by
for and on behalf of
Transport for Greater Manchester 

Date:  

                 
	)
)
)
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SIGNED   by   for and on behalf of   [ INSERT ]   LIMITED       Date:   )   )   )   )        

 



1


