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CONTRACT CONDITIONS

If there are any inconsistencies between the documents forming the Agreement then these Contract Conditions shall prevail.

1
DEFINITIONS

1.1
In the Conditions and in the Articles of Agreement the following expressions shall have the following meaning: -

“Authorised Officer”
means the person described in Clause 3

“Bribery Act”
means the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation
 “Commencement and Expiry Date”
means the dates set out in the Articles of Agreement

“Contract Period”
means the period specified in Clause 2

“Contract Price”
means the sum specified in Clause 15

“Contract Standard”
means the standard specified in Clause 5

“Designated Manager”
means the person described in Clause 4

“Index”
means the All Items Index of the Retail Price Index excluding mortgages (RPIX) issued by the Office for National Statistics or any other Government  Department 
“Employee” 
means employees of the Council including trainees 

“Prohibited Act”
means the following constitute Prohibited Acts:  

(a) to directly or indirectly offer, promise or give any person working for   or engaged by the Council a financial or other advantage to: 


(i) induce that person to perform improperly a relevant function or activity; or 


(ii) reward that person for improper performance of a relevant function or activity; 

(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Agreement;

(c) committing any offence:

(i) under the Bribery Act; 


(ii) under legislation creating offences concerning fraudulent acts; 


(iii) at common law concerning fraudulent acts relating to this Agreement or  any other contract with the Council; or  (iv) defrauding, attempting to defraud or conspiring to defraud the Council.

“Provider Party”  
means the Provider's agents and contractors, including each Sub-Contractor.

“Provider Personnel” 
means all employees, agents, consultants and contractors of the Provider or of any Sub-Contractor.

 “Review Date”
means the anniversary of the Commencement Date or the first working day thereafter

“Service”
means the provision of the childcare voucher service  in accordance with the requirements of this Contract

"Staff"
means all persons, including volunteers, involved in the provision of the Service, whether or not the Provider formally employs them.

 “Sub-Contract”
means any contract or agreement, or proposed contract or agreement between the Provider and any third party whereby that third party agrees to provide to the Provider the Service or any part of the Service, or facilities or services necessary for the provision of the Service or any part of the Service, or necessary for the management, direction or control of the Service or any part of the Service.

“Sub-Contractor” 
means the third parties that enter into a Sub-Contract with the Provider.
 “Working days”
means Monday to Friday each week of the year.

1.2
Words imparting the singular also include the plural and vice versa where the context requires

1.3
A reference to any Act of Parliament or any Order, Regulation, Statutory Instrument, Code of Practice, Guidance or the like shall be deemed to include a reference to any amendment or re-enactment of the same.

2.0
CONTRACT PERIOD

2.1
This Contract commences on the Commencement Date and shall continue to be the governing Agreement (subject to variation and termination as provided for in this Agreement) for the Service provided by the Provider until the Expiry Date.

2.2
The Council may by giving not less than six months’ written notice prior to the Expiry Date renew the Agreement for further periods of one year, not exceeding two years beyond the expiry date, on similar or changed terms following agreement with the Provider as to such renewal and terms or by variation in accordance with Clause 17 of schedule 1 of this Contract, but excluding this clause 2.2.
3.0
AUTHORISED OFFICER

3.1
The Authorised Officer who shall let and supervise the Contract on behalf of the Council shall be the Director of Families and Wellbeing, Warrington Borough Council,  (who may act through designated representatives.)

4.0
DESIGNATED MANAGER

4.1
The Provider shall appoint a Designated Manager who shall carry overall responsibility for day to day contract performance on behalf of the Provider and shall hold a position of sufficient seniority to be able to make policy level decisions on behalf of the Provider. 

4.2
The Provider shall confirm in writing to the Council, the identity, address and telephone numbers of the person appointed as Designated Manager and of any subsequent appointment and of any authorised deputy.

4.3
Any notice, information, instruction or other communication given or made to the Designated Manager shall be deemed to have been made to the Provider.

5.0
CONTRACT STANDARD

5.1
The Provider shall at all times comply with all relevant statutory obligations.

5.2
The Provider shall operate the Service in a manner, which is consistent with the policies of the Council and shall consult the Council's Authorised Officer or his representative as to the application of these policies.

5.3
The “Contract Standard” means such standard as complies in each and every respect with all relevant provisions of the Contract and where and to the extent that no criteria are stated in the Contract the standard is to be to the entire satisfaction of the Authorised Officer.

6.0
MONITORING, ACCESS AND INFORMATION

6.1
The Provider shall allow the Authorised Officer reasonable access to any premises under the Provider's control on which the Service is provided for the purposes of monitoring the Contract Standard, including the carrying out of spot checks.

6.2
The Provider shall institute, maintain and demonstrate a properly documented system of quality assurance to ensure that the Contract Standard is maintained at all times. This system shall be open to inspection by the Authorised Officer.

6.3
The Provider shall co-operate with the Authorised Officer and shall comply with all reasonable requests from the Authorised Officer in monitoring and evaluating the quality value for money and the effectiveness of the Provider's provision of the Service.

6.4
The Authorised Officer may from time to time examine the Provider’s financial position in order to assure himself of the ability of the Provider to continue to provide the Service. Such information shall only be used by the Council and its Officers for the purposes set out in this Clause 6 and shall not be used for any purpose relating to the determination of prices for the Service under this or any other like Agreement.

6.5
This Contract shall be reviewed by both the Provider and the Council annually or at any other time as agreed between the parties.

6.6
In the event of the Provider being unable to provide the Service or any part of it the Provider shall immediately inform the Authorised Officer giving details of the circumstances, reasons and likely duration of such inability.  Nothing in this Clause shall alter the Provider’s obligation to provide the Service.

7.0
CONFIDENTIALITY AND COPYRIGHT

7.1
For the purposes of this Clause 7, Data, Personal Data and Processing shall mean Data, Personal Data and Process/Processing as defined in Section 1 of the Data Protection Act 1998 ("the Act")


7.2
The Provider hereby acknowledges that in the performance of its obligations under this Contract it shall Process Personal Data.

7.3
The Provider shall comply with its obligations under the Act and all statutory re-enactments or modifications thereof, any rules, regulations, orders and any codes of practice or any guidelines issued by the Information Commissioner
7.4
All information and Data including Personal Data obtained and used in connection with the Service shall remain the property of the Council and shall be processed for the sole purpose of undertaking the providers obligations under this Contract and for no other purpose
7.5
The Provider shall on expiration or early determination of this Contract return all information and Data including Personal Data to the Council within seven days of such expiry or determination
7.6
The Provider shall not copy and/or retain Personal Data in any form upon expiration or early termination of this Contract except as required by law or under this Contract
7.7
The Provider shall ensure the secure keeping of all confidential information and Data including Personal Data
7.8
The Provider shall implement and maintain appropriate technical and organisational measures so as to prevent the destruction, damage, loss or alteration of any Data or the unauthorised or unlawful Processing of any Data as agreed with the Authorised Officer and shall provide to the Authorised Officer such information as the Authorised Officer may require to satisfy himself that the Provider is complying with such obligations including but not limited to a copy of its registration under the Act.

7.9
For the avoidance of doubt and without prejudice to the generality of this Clause, where the Provider is a Data Processor as defined by the Act it shall comply with the seventh Data Protection Principle as if it were the Data Controller in respect of the Data concerned and shall only act in relation to such data in accordance with this Contract or with instructions given by the Council under this Contract

7.10
If any Data is lost or destroyed, damaged or altered without the consent of the Council other than as a result of the negligence or default of the Council, the Provider shall forthwith at its own expense restore such Data and shall fully and completely indemnify the Council against all losses, costs and expense whatsoever and howsoever arising as a result of such loss, damage, destruction or alteration 
7.11
The Provider shall not at any time disclose or part with possession of any information expressed as being confidential, other than in performance of this Contract, except with the prior written consent of the Council to each specified use.

8.0
HEALTH AND SAFETY & EQUAL OPPORTUNITIES
8.1
The Provider shall at all times comply with the requirements of the Health and Safety at Work etc. Act 1974, The Management of Health & Safety at Work Regulations:1999 and of any other Acts, Regulations or Orders or rules of law pertaining to health and safety.

8.2
The Provider shall comply with its general statement of safety policy, which must include all services. The Provider shall forthwith nominate a person to be responsible for health and safety matters. 

8.3
The Provider as employer shall comply with the requirements of the Race Relations Act 1976 and the Race Relations (Amendment) Act 2000, and accordingly, shall not treat one group of people less favourably than others because of their colour, race, culture, religion, gender, nationality, age, marital status, sexual orientation, disability or ethnic origin in relation to decisions to recruit, train or promote employees or the provision of any services supplied by the Provider or in its obligations under this Contract.
8,4
If any Court or Tribunal, or the Commission for Racial Equality should make any finding that the Provider has unlawfully discriminated against any person then the Provider shall take all necessary steps to prevent the re occurrence of such unlawful discrimination and the Authorised Officer shall be entitled to require the Provider to provide it with full details of the steps taken.

8.5
The Provider's equal opportunities policy shall be set out in any instructions and documentation circulated to those members of Staff concerned with recruitment, training, promotion and the provision of the Service.

8.6
The Provider shall conform (in so far as is permitted by law and in so far as has been communicated) to the Equality of Opportunities Policy of the Council.

9.0
HUMAN RIGHTS

9.1 The Provider acknowledges that in performing its obligations under this Contract it may be a public authority for the purposes of the Human Rights Act 1998, and that it is unlawful to exercise functions deemed to be of a public nature in a way that is incompatible with those rights contained in the European Convention of Human Rights and incorporated into English Law by the Human Rights Act 1998.

9.2 In providing the Service the Provider shall throughout the Contract Period and at its own cost be subject to the same duty in respect of Human Rights in the same way as if it were the Council.

9.3 The Provider shall undertake or refrain from undertaking such actions as the Council may request so as to enable the Council to discharge its duty under the Human Rights Act 1998

10.0
STAFF RECRUITMENT, TRAINING & SUPERVISION
10.1
The Provider shall be responsible for ensuring an appropriate infrastructure to deliver the Service. It shall be responsible for the staffing, management and co-ordination of the Service provided by the Provider, including the recruitment, supervision and training of Staff and volunteers.
10.2
Information on convictions shall be required by way of an application form. The Provider shall not employ any person who discloses any convictions without first obtaining written approval from the Authorised Officer or his/her representative.
10.3
The Provider shall ensure that recruitment processes comply with all current appropriate registration standards and criteria to ensure Staff are appropriate for working with Clients.

10.4
The Provider shall ensure that potential employees are aware that the position they are applying for is exempt from the provisions of the Rehabilitation of Offenders Act 1974, (Exceptions Order) 1975, and they shall therefore declare all criminal convictions, even if in other circumstances such convictions would be regarded as spent.

10.5
The Provider shall ensure that information on convictions is requested by way of an application form. The Provider shall not employ any person who discloses any convictions without first obtaining written approval from the Authorised Officer or his/her representative.

10.6
The Protection of Freedoms Act 2012 made provision for the setting up of the Disclosure and Barring Service (DBS) to implement Part V of the Police Act 1997 the purpose of which is to improve access to criminal records for the purpose of making employment related and volunteering checks. There are two levels of disclosure which are relevant to people working within the service

10.7
The Provider shall ensure that Staff who commence working in the Service who deal with Client’s will be subject to checking through the DBS and have full POVA and/or POCA  checks completed as relevant. There are two levels of disclosure which are relevant to people working in and around the care industry. These are standard and enhanced disclosure.

Standard Disclosure – Applies to Staff whose normal duties are concerned with the provision of care services to Clients. In this context care services means accommodation and nursing or personal care in a care home or own home which enables the person to live independently.

Enhanced Disclosure – Applies to Staff whose normal duties involve regular caring for, training supervising or being in sole charge of persons aged under 18 or vulnerable Clients.

10.8
In this Contract  all Staff whose normal duties involve carrying out work with Clients, shall require an enhanced disclosure.

10.9
The Provider shall ensure that:

10.9.1
 All Staff have had the appropriate disclosure prior to commencing employment and that they have complied fully with the DBS Code of Practice.

10.9.2 Staff provide a full employment history, including periods of unemployment and proof of qualification. Any gaps in employment history must be fully investigated.
10.9.3 Two written references are received direct from the referee for all Staff appointments. One of the references must be from the current or most recent employer. Relevant concerns raised in a reference shall be pursued.

10.9.4 Staff recruitment and selection procedures include methods of testing for aptitude, sound judgement, a realistic understanding of Clients’ needs, and ability to withstand personal stress and a willingness to discuss sensitive personal issues and receive support.

10.9.5 Staff undertake a probationary period during which time they are assessed and supported as to their suitability prior to being confirmed in post.

10.9.6 Staff have clear written terms and conditions of employment and a job description.

10.10
The Provider shall have a working supervision system for Staff that is conducted in accordance with professional/vocational registration requirements.

11.0
EMPLOYEES
11.1
The Provider shall employ sufficient persons to ensure that the Service is provided at all times and in all respects to the Contract Standard.

11.2
The Provider shall ensure that every person employed in the provision of the Service is at all times properly and sufficiently qualified, competent, careful, skilled, honest, experienced, instructed and supervised as the case may be with regard to the Service and in particular: the tasks such person has to perform; all relevant provisions of the Contract; all relevant policies, rules, procedures, standards and statutory requirements.

11.3
Should the Provider become aware of any incident, offence, alleged offence or conviction which calls into question a member of Staff's suitability to perform their duties, then the Provider shall not continue to employ the individual within the Service.

12.0
SUB-CONTRACTING AND ASSIGNMENT OF THE SERVICE

12.1
The Council shall be entitled to assign the benefit of this Contract to any of its statutory successors and shall give written notice of any assignment to the Provider.

12.2
The Provider shall not assign this Contract or any part of it except with the express written permission of the Council (such permission shall not be unreasonably withheld or delayed) and the reasons for any refusal shall be supplied to the Provider in writing at the time of notification of any refusal.

12.3
The Provider shall not sub-contract the Service or any part of it except with the express written permission of the Council (such permission not to be unreasonably withheld or delayed).

12.4
The parties agree that upon any assignment there shall occur a reciprocal release of each party’s rights and obligations to the other under this Contract save for liability in respect of any antecedent breaches.

13.0
PREVENTION OF BRIBERY
13.1
The Provider: 

13.1.1
shall not, and shall procure that any Provider Party and all Provider Personnel shall not, in connection with this Agreement commit a Prohibited Act;

13.1.2
warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Council, or that an agreement has been reached to that effect, in connection with the execution of this Agreement, excluding any arrangement of which full details have been disclosed in writing to the Council before execution of this Agreement.

13.2 The Provider shall:

13.2.1
if requested, provide the Council with any reasonable assistance, at the Council's reasonable cost, to enable the Council to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act;

13.2.2
within seven Working Days of the Commencement Date, and annually thereafter, certify to the Council in writing (such certification to be signed by an officer of the Provider) compliance with this clause 13 by the Provider and all persons associated with it or other persons who are supplying goods or services in connection with this Agreement. The Provider shall provide such supporting evidence of compliance as the Council may reasonably request.

13.3 The Provider shall have an anti-bribery policy (which shall be disclosed to the Council) to prevent any Provider Party or Provider Personnel from committing a Prohibited Act and shall enforce it where appropriate.

13.4 If any breach of clause 13.1 is suspected or known, the Provider must notify the Council immediately.

13.5 If the Provider notifies the Council that it suspects or knows that there may be a breach of clause 13.1, the Provider must respond promptly to the Council's enquiries, co-operate with any investigation, and allow the Council to audit books, records and any other relevant documentation. This obligation shall continue for five years following the expiry or termination of this Agreement.

13.6 The Council may terminate this Agreement by written notice with immediate effect if the Provider, Provider Party or Provider Personnel (in all cases whether or not acting with the Provider's knowledge) breaches clause 13.1. [In determining whether to exercise the right of termination under this clause 13.5, the Council shall give all due consideration, where appropriate, to action other than termination of this Agreement unless the Prohibited Act is committed by the Provider or a senior officer of the Provider or by an employee, Sub-Contractor or supplier not acting independently of the Provider. The expression "not acting independently of" (when used in relation to the Provider or a Sub-Contractor) means and shall be construed as acting: 

13.6.1
with the authority; or,  
13.6.2
with the actual knowledge; 

of any one or more of the directors of the Provider or the Sub-Contractor (as the case may be); or  

13.6.3 in circumstances where any one or more of the directors of the Service Provider ought reasonably to have had knowledge.]

13.7
Any notice of termination under clause 13.5 must specify:

13.7.1
the nature of the Prohibited Act;

13.7.2
the identity of the party whom the Council believes has committed the Prohibited Act; and

13.7.3
the date on which this Agreement will terminate.
13.8 Despite clause 20 (Resolution of Disputes), any dispute relating to:

13.8.2
the interpretation of clause 13; or

13.8.3
the amount or value of any gift, consideration or commission,

shall be determined by the Council and its decision shall be final and conclusive.

13.9
Any termination under clause 13.5 will be without prejudice to any right or remedy which has already accrued or subsequently accrues to the Council.

14.0 INSURANCE AND INDEMNITY
14.1
The Provider shall indemnify and keep indemnified the Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of, or in any way arising out of the provision of the Service in relation to the injury to, or death of, any person and loss of, or damage to, any property including property belonging to the Council except and to the extent that it may arise out of the act default or negligence of the Council its employees or agents not being the Provider or employed by the Provider.

14.2 Without thereby limiting its responsibilities under this Clause 14, the Provider shall insure with a reputable insurance company its liabilities under Clause 14.1. The Council and the Provider will work together to resolve any questions of suitability of the Provider's chosen insurer raised by the Council.

14.3
The insurance in respect of any personal injury to, or death of, any person arising under a contract of service with the Provider and arising out of an incident occurring during the course of such person’s employment shall comply with the Employer’s Liability (Compulsory Insurance) Act 1969 and the Road Traffic Act 1988 and any statutory orders made thereunder.

14.4
The levels of insurance required to meet the requirements of Clause 14.3 Employers Liability will be £10,000,000. 

14.5
For all claims other than under Clause 14.3 & 14.4 against which this Clause 14 requires the Provider to insure, typically Public Liability Insurance, the minimum insurance cover shall be the sum of £5,000,000 or such greater sum as the Provider may choose in respect of any one incident and the Provider’s insurance policy effecting such cover shall have the interest of the Council endorsed thereon, or shall otherwise expressly by its terms confer its benefits upon the Council.

14.6
The Provider shall ensure all certificates from its insurers or brokers confirm that the Provider’s insurance policies comply with this Clause 14 and the Provider shall supply to the Council on request copies of all insurance policies, cover notes, premium receipts and other necessary documents.

14.7
The Council shall indemnify and keep indemnified the Provider against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of or in any way arising out of the provision of the Service in relation to the injury to, or death of, any person, or loss of, damage to, any property including property belonging to the Provider to the extent that it may arise out of the act, default, or negligence of the Council, its employees or agents other than the Provider its employees and agents

15.0 
PRICING

15.1
The Contract Price shall cover all aspects of the Service as detailed herein.  The Contract price shall be exclusive of VAT and all other taxes. The Contract Price from 1 March 2017 to 1 March 2024 shall be XXXXXXXXXXXXX.

15.2
The Contract Price shall be reviewed on the 1st April each year, and in any event a minimum of 12 months after the commencement of this Agreement. The Provider shall be offered an increase or decrease the maximum of which shall be determined by the Authorised Officer and shall take into account:

· The purchasing power of the Council

· Agreed changes in the Service Specification

· Significant changes in the pattern of service delivery
15.3
Due consideration shall be taken of any changes in the index of retail prices including changes in the earnings index. The Provider may choose to accept an increase less than the quoted maximum. Any adjustment in Price shall be implemented from the beginning of the first accounting period of the new financial year.
15.4
The Provider shall be advised within one month of the Review Date if the Council is to exercise its discretion to increase the Contract Price, and where an increase is to be allowed, the actual increase shall be notified to the Provider as soon as is reasonably practicable following the Council's decision.
16.0
PAYMENT

16.1
Payment of the Contract Price shall be made by the Council to the Provider 30 days in arrears upon receipt of an invoice from the Provider. 

17.0
VARIATION

17.1
These Contract Conditions and the Service Specification may not be varied unless a variation, expressed to be such in accordance with this Clause 17, is agreed in writing and signed by both the parties. 

18.0
CORRECTIVE ACTION

18.1
If the Provider fails to provide the Service in a manner that complies with the provisions of this Contract (but not so as to entitle the Council to proceed for termination pursuant to Clause 19) or where the Council fails to comply with the provisions of this Contract the party not in default will serve upon the party alleged to be in default a notice in writing stating: -

18.1.1
The precise manner in which the party is in default.

18.1.2
The action which (in the opinion of the party not in default) the party in default must take to remedy the default.

18.1.3
A reasonable period (bearing in mind the nature of the default) in which the party in default should take the action referred to in Sub-Clause 18.1 (ii)

18.2
If the Provider fails to provide the Service to the Contract Standard, then without prejudice to any other right or remedy the Council may have and, at the Authorised Officer’s election, with or without terminating this Contract the Council may:

18.2.1
Itself provide or procure the provision of the relevant part of the Service from a third party until in the Council’s reasonable view the Provider has remedied the breach; and/or 

18.2.2
Deduct from any sums due or otherwise charge to the Provider the reasonable cost of any Service so provided together with relevant administrative costs.

18.2.3
Suspend the allocation of new work to the Provider

18.3
Where the Council remains in default under the terms of this Contract the Provider shall be entitled to payment from The Council

19.0
TERMINATION
19.1
Either party may terminate this Contract by giving not less than 3 months notice in writing to the other.

19.2
The Council may terminate this Contract forthwith by notice in writing to the Provider if the Provider fails to correct any item on a notice issued in accordance with Clause 18 or fails to correct all items on such list on two or more occasions.

19.3
The Council may terminate this Contract by notice in writing to the Service Provider without following the procedure set out in Clause 18 if the Provider is in material breach of contract which in the reasonable opinion of the Council has seriously prejudiced the interests of the Council or the Service Users.

19.4
The Provider may terminate this Contract immediately by written notice to the Council if the Council commits a breach of any of its obligations under this Contract provided that where the breach is capable of remedy written notice has been served on the Council specifying the breach and requiring it to be remedied within a reasonable period and the breach remains unremedied at the end of such period.

19.5
The Council may terminate this Contract immediately by written notice to the Provider if the Provider shall become bankrupt or have a receiver or liquidator appointed or shall pass a resolution for winding up (otherwise than for the purpose of amalgamation or reconstruction) or a Court shall make an order to that effect or if the Provider shall enter into any composition or arrangement with its creditors or shall become insolvent.

19.6
Any termination of this Contract howsoever caused shall not affect or prejudice any accrued rights or liabilities of either party arising under this Contract.

20.0.
DISPUTE RESOLUTION
20.1
If there is a dispute between the Provider and the Council concerning the interpretation or operation of this Contract, then either Party may notify the other in writing that it wishes the dispute to be referred to a meeting of the Authorised Officer and the Designated Manager to resolve, negotiating on the basis of good faith.

20.2
If after fourteen [14] Days (or such longer period as both Parties may agree) of the date of the notice referred to in Clause 20.1 (above), the dispute has not been resolved then either Party may notify the other that it wishes the dispute to be referred to a meeting of the relevant Executive Director of the Council, (or a person appointed by him to act on her behalf) and a Senior Manager of the Provider, to resolve, negotiating on the basis of good faith.

20.3
If after twenty-one [21] Days (or such longer period as both Parties may agree) of the date of the notice referred to in Clause 20.2 (above), the dispute has not been resolved then the Parties agree to enter into Early Neutral Evaluation in accordance with the guidance issued by the Centre for Effective Dispute Resolution (‘CEDR’).

20.4
The Parties accept that Early Neutral Evaluation will (unless the Parties agree otherwise) produce a non-binding result that aims to provide an objective and independent assessment of the merits of a matter in dispute.

20.5
The Parties agree to pay the fee for Early Neutral Evaluation in equal shares. 

20.6
At any time before the issue of the Evaluator’s Recommendation the Parties may agree to refer the Dispute to mediation. In that case each of the Parties notifies the Evaluator and CEDR, and the Early Neutral Evaluation is suspended. If the Dispute is settled by mediation, the Early Neutral Evaluation comes to an end and the Parties settle the fees and expenses of the Evaluator and of CEDR. If the Dispute is not settled by mediation, the Early Neutral Evaluation resumes.

20.7
If matters are referred to Mediation the Parties will act, in accordance with the CEDR Model Mediation Procedure 2001 (the ‘Model Procedure’) or such later edition as may be in force from time to time.

20.8
The Council and the Provider shall seek to agree the identity of a Mediator with an appropriate professional background and or expertise. If the Council and the Provider do not agree on the identity of the Mediator then either Party may request CEDR to appoint one.

20.9
The Parties shall seek to agree the specific matters in dispute and prepare an agreed document for the Mediator of the matters in dispute.

20.10
The procedure in the Model Procedure will be amended to take account of:

20.10.1
any relevant provisions in this Contract; or 

20.10.2
any other agreement which the Council and the Provider may enter into in relation to the conduct of the mediation ("Mediation Agreement").

20.11
Both Parties must: 

20.11.1
use their best endeavours to ensure that the mediation starts within twenty [20] Working Days of service of the notice referred to in Clause 20.3 (above); and 

20.11.2
pay the Mediator’s fee in equal shares (unless the Provider can show to the Councils satisfaction that this would cause it serious financial difficulty in which case the Council shall consider whether it should pay the Mediator’s fee in full).

20.12
At the conclusion of the Mediation if the Parties have reached an agreement the Mediator will facilitate the drawing up of a settlement agreement which shall be binding on the Parties, but if the dispute has not been settled by Mediation within ten [10] Working Days of the Mediation starting then either Party may commence litigation proceedings (but not before then).

20.13
Neither Party shall be precluded by Clause 20.7 (above), from taking such steps in relation to Court proceedings as the Council or the Provider (as the case may be) may deem necessary or desirable to protect their respective positions. This shall include:

20.13.1
issuing or otherwise pursuing proceedings to prevent limitation  periods from expiring; and

20.13.2
applying for interim relief.

20.14
The use of the dispute resolution procedures set out in this Clause 20, (Dispute Resolution) shall not delay or take precedence over the provisions for termination set out in Clause 18 (Corrective Action) and Clause 19 (Termination).

21.0
COMPLAINTS

21.1
The Provider shall have and implements a written policy and procedural guidance on representations and complaints in accordance with legal requirements.

22.0
FREEDOM OF INFORMATION ACT 2000

22.1.
The Provider shall provide all reasonable assistance to enable the Council to comply with any request received under the Freedom of Information Act 2000 (“the FOI FOI Act”), including when it becomes applicable to Police Authorities, and the guidance contained in the code of Practice issued under Section 45 of the FOI Act.

22.2
In the event that any request made under the FOI Act relates to the Provider, the services, the contract price or any other matter which falls under the auspices of this agreement, the Council shall consult with the Provider prior to disclosure.

22.3
The guiding principle of the Council will be that all information should be disclosed except where it can demonstrate good reason not to disclose. If the Provider wishes to reserve any information from disclosure under the FOI Act it must put forward any information or classes of information which it is wished to have (reserved information) reserved and the grounds of the exemption which relate to the information which may be one of more of the following:

22.3.1

the information constitutes a trade secret and is eligible for exemption under section 43(1) of the FOI Act.

22.3.2
the disclosure of the information would prejudice the commercial interest of any person under section 43(2) of the FOI Act.

22.3.3
the information will be disclosed by the Provider to the Council and that the nature of the information, or the circumstances in which it is imparted or the circumstances are otherwise such as to justify the acceptance by the authority of an obligation of confidence in respect of it section 41(1) of the FOI Act.

22.3.4
the information is personal data or otherwise relates to the private life of an individual which is appropriate for protection under section 40 of the FOI Act.

22.3.5
any other specific exemption under the FOI Act.

22.4
In relation to all other information the Council shall have an absolute discretion to determine the question of disclosure having consulted with the Provider in accordance with the  clause above.

22.5
The Provider shall indemnify the Council and hold it harmless from and against all liability, costs, claims, actions, losses, damages and expenses whatsoever arising directly or indirectly as a result  of any decision by the Information Commissioner that information classed by the Provider as confidential should be disclosed under the FOI Act.

22.6
The Council will not enter into contractual terms which purport to restrict the disclosure of information held by the Council and relating to the contract and will look to reject confidentiality clauses relating to the terms, value and performance wherever possible.

22.7
Any request received by the Provider or third party for disclosure of information owned by the Council, such information may include matters relating to, or arising out of the performance of the Agreement, should, without delay, be forwarded to the Council to be dealt with in order to comply with its obligations and legal duties under the FOI Act, within the requisite period (20 working days), and the Provider or third party should assist the Council in responding to the access request.

23.0
BUSINESS CONTINUITY

23.1
The Provider accepts that they have to assist the Council in meeting the Council’s obligations under the Civil Contingencies Act 2004. Under this Contract the Provider agrees to assist the Council in meeting its obligations under this Act.

23.2.
The Provider shall: 

23.2.1
operate a Business Contingencies Policy for as long as this Contract is in force; and 

23.2.2
develop and adopt a Business Continuity Plan, (taking into account the Civil Contingencies Act 2004); and 

23.2.3
provide the Council with a copy of any such plan at its request.

23.3
Failure by the Provider to comply with its obligations under Clause 23.2 (above) may be regarded as a fundamental breach of this Contract.

23.4
The Provider acknowledges and accepts that his obligations under this Clause 23 shall include the following, and for the avoidance of doubt this list is non-exhaustive:

23.4.1
undertake regular risk assessments and business impact analysis in relation to this Contract, not less than once every twelve  months; and 

23.4.2
implement exercise plans, (business continuity plan tests) on a regular basis, but not less than once every two  years; and

23.4.3
provide the Council with a written report which summarises the results on the exercise plans in Clause 23.4.2 (above). Such a report should highlight any actions or remedial measures necessary as a result of those exercises.

23.5
The Provider shall notify the Council in advance of any Business Continuity Plan Test and the Council reserves the right to attend any such test.

23.6
The Council shall have the right to carry out an open audit of the Business Continuity Plan. The Council agrees to give the Contractor at least twenty-four hours notice of any such audit.  The Provider warrants that the Council shall have unfettered access to and the ability to reproduce and retain any pertinent documentation deemed appropriate by it during any such audit, subject to Clause 7 (Confidentiality and Copyright).

23.7
The Council (at its sole discretion) may require the Provider to carry out additional Business Continuity Plan Tests, where the Council deems it necessary.  The Council agrees to meet the Provider’s costs in carrying out any such additional tests.

24.0
LOCAL GOVERNMENT OMBUDSMAN

24.1
In the event of a complaint being made to the Local Government Ombudsman (“the Ombudsman”) concerning the Provider’s actions, omissions or defaults in carrying out the Services under this Contract, the Provider should be aware that it may become subject to investigation by the Ombudsman. In such circumstances the Provider will be required to co-operate in any such investigation, and produce any information or explanation, either in writing or by the attendance for interview by the Ombudsman. Of any person within the Provider’s control or produce any document within its control as may reasonably be requested.

24.2
Should a finding of maladministration and injustice, as a result of fault by the Provider be made by the Ombudsman, the Council shall be entitled to deduct from sums due to the Provider any payment made by the Council to a complainant arising from such findings. The Council shall also be entitled to deduct from sums due to the Provider any payment to a complainant under the terms of an early settlement of a complaint made to the Ombudsman without any formal investigation and report by him.

25.0
TUPE - Does not apply to this DPS agreement
25.1
The Council and Contractor recognise that the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) may apply in respect of this Contract, and should they so apply that for the purposes of those Regulations, the undertaking concerned (or any relevant part of the undertaking) shall transfer to the Contractor on the commencement of full operations.

25.2
During the period of six months preceding the expiry of this Contract or after the Council has given notice to terminate this Contract or the Contractor stops trading, and within 20 working days of being so requested by the Council, the Contractor shall fully and accurately disclose to the Council for the purposes of TUPE all information relating to its employees engaged in providing the Service under this Contract, in particular, but not necessarily restricted to, the following :

25.2.1
the total number of Staff whose employment with the Contractor is liable to be terminated at the expiry of this Contract but for any operation of law; and

25.2.2
for each person, age and gender, details of their salary, and pay settlements covering that person which relate to future dates but which have already been agreed and their redundancy entitlements (the names of individual members of employed staff do not have to be given); and

25.2.3
full information about the other terms and conditions on which the affected staff are employed (including but not limited to their working arrangements), or about where that information can be found; and

25.2.3.1
details of pensions entitlements, if any; and

25.2.3.2
job titles of the members of staff affected and the qualifications required for each position. 

25.3
The Contractor shall permit the Council to use the information for the purposes of TUPE and of re-tendering. The Contractor will co-operate with the re-tendering of the Service by allowing the Transferee to communicate with and meet the affected employees and/or their representatives.

25.4
The Contractor agrees to indemnify the Council fully and to hold it harmless at all times from and against all actions, proceedings, claims, expenses, awards, costs and all other liabilities whatsoever in any way connected with or arising from or relating to the provision of information under this  Clause 25.

25.5
The Contractor agrees to indemnify the Council from and against all actions, proceedings, claims, expenses, awards, costs and all other liabilities (including legal fees) in connection with or as a result of any claim or demand by any employee or other employee or person claiming to be an employee on any date upon which this Contract is terminated and/or transferred to any third party (“Relevant Transfer Date”) arising out of their employment or its termination whether such claim or claims arise before or after the Relevant Transfer Date.

25.6
In the event that the information provided by the Contractor in accordance with this Clause 25 becomes inaccurate, whether due to changes to the employment and personnel details of the affected employees made subsequent to the original provision of such information or by reason of the Contractor becoming aware that the information originally given was inaccurate, the Contractor shall notify the Council of the inaccuracies and provide the amended information.

25.7
The provision of this Clause 25 shall apply during the continuance of this Contract and after its termination howsoever arising.

26.0
WAIVER
26.1
The failure by the Council to take any particular action against the Provider in relation to a breach of this Contract by the Provider does not mean that it accepts or condones the breach and shall not limit its future action in reliance on that or any other breach.

27.1
Any demand, notice, or other communication required under the terms of this Contract shall be sufficiently served if: - i) Served personally on the addressee or ii) Sent by prepaid first class recorded delivery post, by telex, electronic mail or facsimile transmission to the registered office or last known address of the intended recipient, and, if so sent will, subject to proof to the contrary, be deemed to have been received by the addressee on the second business day after the date of posting, or on successful transmission, as the case may be.

28.0
RIGHTS OF THIRD PARTIES
28.1
Nothing in the Contracts (Rights of Third Parties) Act 1999 will operate to give any third party the right to enforce any term of this Agreement except where expressly provided for in this Agreement.

29.0
SEVERABILITY
29.1
If any provision of this Contract is or becomes illegal, void or invalid, that shall not affect the legality and validity of the other provisions.

30.0 
FORCE MAJEURE
30.1
The Council and the Provider shall be released from future performance of their obligations under this Contract in the event of national emergency, war, prohibitive governmental regulations or of any other cause beyond the reasonable control of the Council or the Provider, or any of terms which renders the performance of this Contract impossible, whereupon all money due under this Contract shall be paid immediately.
31.0
THE GOVERNING LAW AND JURISDICTION

31.1
This Contract is governed by, and shall be construed in accordance with English Law and both parties shall submit to the jurisdiction of the English Courts prohibitive governmental regulations or of any other cause beyond the reasonable control of the Council or the Provider, or any of terms which renders the performance of this Agreement impossible, whereupon all money due under this Agreement shall be paid immediately
32.0
HEADINGS
32.1
The headings to any part of this Contract do not affect its interpretation.

SCHEDULE 2

SPECIFICATION OF THE SERVICES

S1.
OPERATION OF THE FRAMEWORK
S1.1
This Agreement is the framework Agreement the provision of training for childcare staff the audience will be working within a childcare setting including childminders, day nursery staff, children’s centre staff and occasionally council employees
S1.2
This agreement does not guarantee the Provider any work as this is subject to the outcomes of a mini-competition (“the Mini-Competition”), however that competition will only take place between the providers on the framework approved to participate in that lot.

S1.3
In operating a Mini-Competition the Council will invite all providers within the relevant lot capable of meeting the requirement to take part in the Mini-competition. If the requirement spans more than one of the lots then all providers approved in all relevant lots will be invited to take part in the Mini-Competition.

S1.4
The Council will formulate a project brief containing all details of the requirement and the timescale for delivery, and send this to all capable providers, setting a time limit for submission. The project brief shall also contain details of how the submissions will be assessed.  Once assessment of submissions has taken place the decision shall be notified to all providers participating in the Mini-Competition.

S1.5
Following the Mini-Competition the Council shall place a booking for the individual Course or series of Courses with the successful provider, through an official purchase order.

S2.6
The Council may suspend the Provider from taking part in a Mini-Competition where the Provider is in receipt of a default notice in accordance with Clause 18 of the Contract Conditions hereto.

S2.
CANCELLATION OF BOOKINGS
S2.1
Where the Council has made a booking for a Course through a purchase order and that Course is cancelled by the Council the Council shall pay to the Provider 100% of the Contract Price if the Course is cancelled with less than 48 hours notice (72 hours notice if the course is scheduled to take place on a Monday) the Council shall pay 50% of the Contract Price if the Course is cancelled with up to 7 days notice. Where the Council has given more than 7 days notice the Provider shall not be entitled to any payment from the Council.

S2.2
Where the Provider cancels a course the Council shall not pay to the Provider the Contract Price. 

S3.
VENUE
S3.1
The Council shall provide a venue for the training courses in most cases, this will be in consultation with the Provider as to the requirements of the Provider and the Course. However where the Provider wishes to arrange a training venue this should be notified to the Council during a mini-competition and accordingly priced. 

S4.
MATERIALS

S4.1
The Provider shall provide all materials for the provision of courses. The Council may provide a flipchart, projector or other audio visual equipment where the Provider identifies this requirement during a Mini-Competition.

S4.1
The Provider shall provide a certificate for those Service Users successfully completing a Course. The Provider shall provide the Council with details of those Service Users which pass and fail each Course.

S5.
MONITORING
S5.1
The Provider shall provide the Council with information as required by the Council for monitoring the provision of Courses. The Council will monitor the provision of Courses by the use of feedback sheets at the end of each Course. Officers of the Council may attend a Course for monitoring purposes, such officers shall not be included in the number’s as a Service User.

S6
COURSE PROVISION
S6.1
All Courses shall link directly to the Early Years Foundation Stage (EYFS) and the Common Core of skills and knowledge for the children’s workforce. Courses shall be tailored to meet the needs of the Service Users in that they shall be focussed towards a childcare audience.
S6.2 
The Provider shall comply with the requirements of the Course Specifications as detailed in the Course Specifics at Schedule 3 hereto. 

General text applicable to all lots

The courses shall be provided for up to approximately 22 service users at any one time in a suitable venue, usually sourced and funded by the Council. 
The trainer must be able to be offer deliver flexibly during weekdays, evenings and weekends as required.

A minimum number of delegates will also be set depending on budget and venue.
The course titles given are indicative of the courses required under each lot.  Other courses may be requested in response to sector needs and developments. 

Lot 1

Health and Safety
Health and Safety at Work

Level 2 Award in food safety in catering

Healthy eating and menu planning

Risk assessment
Fire awareness
Manual handling

Lot 2

First Aid

Paediatric and emergency first aid 

First aid at work

Lot 3

Leadership and management
Managing your team 
The role of the leader in an early years setting. 

Effective peer observation

Business and finance

Effective communication and assertiveness

Lot 4
EYFS
Positive behaviour management

Physical activity in the early years

Maths in the Early Years

Understanding the world

Expressive art and design

The safeguarding and welfare requirements

Planning for the prime areas of learning  

A number-rich environment

Natural, sensory and heuristic play

The importance of the outdoor learning environment

A quality indoor learning environment

Observation, planning and assessment

Working with 2 year olds

The importance of play

Understanding the Unique Needs of Babies

Attachment and the role of the Key Person

Listening to the views of young children

Enabling smooth transitions
Working in partnership with parents, carers and other organisations
Lot 5

Working with the over fives

Positive behaviour management for the over fives

Lot 6
Equality, diversity and inclusion

The role of the ENCO (Equalities Named Coordinator)

The role of the new SENCO

The role of the established SENCO
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