DATED                                          20

NORTH SOMERSET DISTRICT COUNCIL

‑and 

[              ]

LEASE

‑ of –

Land premises and fixtures known as Carlton

Kiosk, Marine Parade, Weston-super-Mare,
 Somerset.

North Somerset District 
Council

Town Hall

Weston‑super‑Mare

Somerset BS23 1UJ

LR1. Date of lease
[DATE]

LR2. Title number(s)


LR2.1 Landlord’s title number(s)


ST245798

LR2.2 Other title number(s)

None

LR3. Parties to this lease

Landlord


NORTH SOMERSET DISTRICT COUNCIL


of Town Hall, Weston-super-Mare, Somerset. BS23 1UJ


Tenant


[[COMPANY] NAME]


[[REGISTERED OFFICE] ADDRESS]


[COMPANY REGISTERED NUMBER]


Other parties

LR4. Property

In the case of a conflict between this clause and the remainder of this lease then, for the purposes of registration, this clause shall prevail.

See the definition of “The Premises” in Clause 1 and Schedule 1 of this lease.
The Premises are let without the benefit of any existing easements or other rights which are appurtenant to ST245798 except those set out in Schedule 3.
LR5. Prescribed statements etc.

LR5.1 Statements prescribed under rules 179 (dispositions in favour of a charity), 180 (dispositions by a charity) or 196 (leases under the Leasehold Reform, Housing and Urban Development Act 1993) of the Land Registration Rules 2003.

None.

LR5.2 This lease is made under, or by reference to, provisions of:

None.

LR6. Term for which the Property is leased

The term specified in the definition of “The Term” in Clause 1.1 of this lease.
LR7. Premium

None.

LR8. Prohibitions or restrictions on disposing of this lease
This lease contains a provision that prohibits or restricts dispositions.
LR9. Rights of acquisition etc.

LR9.1 Tenant’s contractual rights to renew this lease, to acquire the reversion or another lease of the Property, or to acquire an interest in other land

None.

LR9.2 Tenant’s covenant to (or offer to) surrender this lease

None.

LR9.3 Landlord’s contractual rights to acquire this lease

None.

LR11. Easements

LR11.1 Easements granted by this lease for the benefit of the Property

The easements set out in paragraph 1 of Schedule 3 to this lease are granted by this lease for the benefit of the Premises.

LR11.2 Easements granted or reserved by this lease over the Property for the benefit of other property

The easements set out in paragraph 1 of Schedule 4 to this lease are granted or reserved over the Premises for the benefit of other property.

LR12. Estate rentcharge burdening the Property


None.

LR13. Application for standard form of restriction

[The Parties to this lease apply to enter the following standard form of restriction [against the title of the Premises] [against title number [NUMBER]]

OR

[None]

LR14. Declaration of trust where there is more than one person comprising the Tenant

[OMIT ALL INAPPLICABLE STATEMENTS]

[The Tenant is more than one person.  They are to hold the Property on trust for themselves as joint tenants.]

[The Tenant is more than one person.  They are to hold the Property on trust for themselves as tenants in common in equal shares.]

[The Tenant is more than one person.  They are to hold the Property on trust [COMPLETE AS NECESSARY].]

THIS LEASE is dated                      [DATE]
PARTIES

1.
NORTH SOMERSET DISTRICT COUNCIL of Town Hall Weston-super-Mare Somerset BS23 1UJ (the 'Landlord') and 

2.
[                     ] of [                                                  ] (the ‘Tenant’)

BACKGROUND

(A)  The Landlord is the freehold owner of the Premises.
(B)  The Landlord has agreed to grant a lease of the Premises to the Tenant on the terms set out in this lease.
1.
DEFINITIONS AND INTERPRETATION

For all purposes of this lease the terms defined in this clause have the meanings specified

1.1.
‘The Term’

‘The Term’ means a term of 15 years from the Term Commencement Date. The Term Commencement Date means the date hereof
1.2.
‘Authorised Person’

‘Authorised Person’ means any:

(a)
person deriving title under the Tenant;

(b) 
workers, contractors or agents of the Tenant or of any person referred to in paragraph (a) of this definition; or

(c)
person at the Premises with the actual or implied authority of the Tenant or any person referred to in paragraph (a) or paragraph (b) of this definition

1.3.
‘Development’

References to ‘development’ are references to development as defined by the Town and Country Planning Act 1990 section 55

1.4.
‘Equipment’


Means the Landlord’s fixtures, fittings, chattels and equipment (if any) in or on the Premises at the date of this lease
1.5.
‘Gender and Number’

Words importing one gender include all other genders; words importing the singular include the plural and vice versa

1.6.
‘Event Days’

‘Event Days’ means a maximum of 14 days in any calendar year selected by the Landlord on which events on the sea front are held which require the closure or restriction of access to Marine Parade and/or the sea front area

1.7.
‘Excluded Insurance Items’

‘Excluded Insurance Items’ means any:
(a)
glass forming part of the Premises; and

(b)
tenant’s fixtures that are installed by or for the Tenant and that form part of the Premises

1.8.
‘Headings’

The clause, paragraph and schedule headings do not form part of this document and are not to be taken into account in its construction or interpretation

1.9.
‘Insurance Rent’

‘Insurance Rent’ means the aggregate in each year of:

(a)
the gross cost of any premiums that the Landlord expends (before any discount or commission is allowed or paid to the Landlord) and any fees and other expenses that the Landlord reasonably incurs in insuring the Premises (excluding the Excluded Insurance Items) against the Insured Risks for the Reinstatement Cost in accordance with this lease;

(b)
the gross cost of the premium before any discount or commission for insurance for loss Rent from the Premises for three years; and

(c)
any IPT and any VAT (except to the extent that the Landlord obtains credit for such VAT as input tax or otherwise recovers it) payable on any sum set out in paragraphs (a) and (b) of this definition

1.10.
'The Insured Risks'

(Except to the extent that any of the following are not insured against at the date of the relevant damage or destruction because of an exclusion imposed by the insurers or insurance for such risks was not available in the London insurance market on reasonable terms acceptable to the Landlord at the time the insurance policy was entered into) 'The Insured Risks' means the risks of loss or damage by fire, storm, tempest, earthquake, lightning, explosion, riot, civil commotion, malicious damage,  theft, full all risks terrorism, subsidence, vandalism, impact by vehicles and by aircraft and articles dropped from aircraft-other than war risks, flood damage and bursting and overflowing of water pipes and tanks and such other risks, whether or not in the nature of the foregoing, as the Landlord shall from time to time reasonably require the Tenant  to insure against and The Insured Risks means any of The Insured Risks
1.11.
‘Interest’

Unless the context requires otherwise, references to ‘interest’ are references to interest during the period from the date on which the payment is due to the date of payment, both before and after any judgement, at the Interest Rate then prevailing 

1.12.
‘The Interest Rate’

‘The Interest Rate’ means the rate of 4% per year above the base lending rate of such bank as the Landlord from time to time nominates in writing 

1.13.
Interpretation of ‘the Landlord’

The expression ‘the Landlord’ includes the person or persons from time to time entitled to possession of the Premises when this lease comes to an end

1.14.
Interpretation of ‘the last year of the Term’ and ‘the end of the Term’

References to ‘the last year of the Term’ are references to the actual last year of the Term howsoever it determines, and references to the ‘end of the Term’ are references to the end of the Term whensoever and howsoever it determines

1.15.
Interpretation of ‘the Tenant’

‘The Tenant’ includes any person who is for the time being bound by the tenant covenants of this lease

1.16.
Interpretation of ‘this lease’

Unless expressly stated to the contrary, the expression ‘this lease’ includes any document supplemental to or collateral with this document or entered into in accordance with this document

1.17.
‘IPT’

‘IPT’ means Insurance Premium Tax chargeable under the Finance Act 1994 or any similar replacement or additional tax
1.18.
Joint and Several Liability

Where any party to this lease for the time being comprises two or more persons, obligations expressed or implied to be made by or with that party are deemed to be made by or with the persons comprising that party jointly and severally

1.19.
‘Losses’

References to ‘losses’ are references to liabilities, damages or losses, aware of damages or compensation, penalties, costs, disbursements or expenses arising from any claim, demand, action or proceedings

1.20.
‘LTA 1927’ Landlord and Tenant Act 1927

‘LTA 1954’ Landlord and Tenant Act 1954


‘LTCA 1995’ Landlord and Tenant (Covenants) Act 1995
1.21.
Obligation not to permit or suffer

Any covenant by the Tenant not to do anything includes an obligation not to permit or suffer that thing to be done by another person 

1.22.
‘The Operating Covenants’

‘The Operating Covenants’ means the covenants on the part of the Tenant set out in Schedule 2 of this lease
1.23.
‘Personnel’

‘Personnel’ means servants, employees, contractors, workmen, agents and visitors
1.24.
‘The Plan'

‘The Plan’ means the plan annexed to this lease 

1.25.
‘The Planning Acts’

‘The Planning Acts’ means the Town and Country Planning Act 1990 

1.26.
‘The Premises’

‘The Premises’ means the premises referred to in Schedule 1

1.27.
Interpretation of ‘the Premises’

In the absence of any provision to the contrary, references to ‘the Premises’ include any part of the Premises

1.28.
‘Premises Damage’

‘Premises Damage’ means damage to or destruction of the Premises (excluding the Excluded Insurance Items) that make the Premises wholly or partially unfit for occupation and use
1.29.
References to clauses and schedules

Any reference in this document to a clause, subclause, paragraph, subparagraph or schedule without further designation is to be construed as a reference to the clause, subclause, paragraph, subparagraph or schedule to this document to numbered 

1.30.
References to statutes

Unless expressly stated to the contrary any references to a specific statute include any statutory extension or modification, amendment or re-enactment of that statute and any regulations or orders made under that statute, and any general reference to a statute includes any regulations or orders made under that statute

1.31.
‘Reinstatement Cost’

‘Reinstatement Cost’ means the full cost of reinstatement of the Premises (excluding the Excluded Insurance Items) taking into account inflation of building costs and including any costs of demolition, site clearance, site protection, shoring up, professionals’ and statutory fees and incidental expenses and any other work to the Premises that may be required by law and any VAT on all such costs, fees and expenses
1.32.
‘The Annual Rent’

‘The Annual Rent’ means the rent at an initial rate of [£……….] per annum to be adjusted on each Rent Review Date, as provided in Schedule 7 of this lease
1.33.
‘The Rent Commencement Date’

‘The Rent Commencement Date’ means [                ] 
1.34.
‘The Rent Dates’
‘The Rent Dates’ mean the Rent Commencement Date and during each calendar year of the Term or part thereof on the first day of each month

1.35.
‘The Rent Review Date’
‘The Rent Review Date’ means [                                ] in every year of the Term
1.36.
‘The Reservations’

‘The Reservations’ means the rights excepted and reserved in Schedule 4
1.37.
‘The Retained Land’

‘The Retained Land’ means the adjoining and neighbouring property owned by the Landlord on the Plan

1.38.
‘The Rights’

‘The Rights’ means the rights granted in Schedule 3
1.39.
‘The Service Media’

‘The Service Media’ means all media for the supply or removal of electricity, gas, water, sewage, air-conditioning, heating, energy, telecommunications, data and all other services and utilities

1.40.
‘Signs’

‘Signs’ means signs, fascia, awnings, placards, boards, posters and advertisements
1.41.
‘Third Party Rights’

‘Third Party Rights’ means the matters set out in Schedule 5
1.42.
‘The Uninsured Risks’

‘The Uninsured Risks’ mean any of the risks specified in the definition of The Insured Risks where such risks are not insured against at the date of the relevant damage or destruction because:
(a)
Of an exclusion imposed by the insurers; or

(b)
Insurance for such risks was not available in the London Insurance market on reasonable terms acceptable to the Landlord at the time the insurance policy was entered into

and The Uninsured Risks means any of The Uninsured Risks
1.43.
‘Utilities’

‘Utiliities’ means electricity, gas, water, sewage, air-condition, heating, energy, telecommuniations, data and all other services and utilities
1.44.
‘Termination Date’

‘Termination Date’ means the date on which this lease determines (however it determines)

1.45.
‘Title Matters’

‘Title Matters’ means the matters (if any) set out in the documents referred to in Schedule 6
1.46.
‘VAT’

‘VAT’ means value added tax or any other tax of a similar nature and, unless otherwise expressly stated, all references to rents or other sums payable by the Tenant are exclusive of VAT

2.
DEMISE 
The Landlord demises to the Tenant the Premises and the Equipment for the Term together with the rights and easements specified in Schedule 3 except and reserving the rights and reservations specified in Schedule 4 subject to (and where applicable for the benefit of) all rights, easements, quasi easements, privileges, covenants, restrictions and stipulations affecting the Premises contained or referred to in the Title Matters (if any) paying to the Landlord throughout the Term:-
(a) The Annual Rent by equal payments in advance and by bankers standing order on the Rent Dates; 

(b) As additional rent (and recoverable as rent) all other monies (including VAT) payable by the Tenant under this lease; and 

(c) The Insurance Rent
3.
THE TENANT’S COVENANTS

The Tenant covenants with the Landlord to:

(a)
 observe and perform the tenant covenants of this lease during the Term or (if earlier) until the Tenant is released from the tenant covenants of this lease by virtue of the LTCA 1995

(b)
carry out the Works in accordance with the Schedule of Works and Landlord Requirements

3.1.
Annual Rent


3.1.1.
Payment of the Annual Rent


The Tenant must pay the Annual Rent on the days and in the manner set out in this lease, and must not exercise or seek to exercise any right or claim to withhold rent, or any right or claim to legal or equitable set-off


3.2.
Outgoings and VAT


The Tenant must pay, and must indemnify the Landlord against-


3.2.1.1. all rates, taxes, assessments, duties, charges, impositions and outgoings that are now or may at any time during the Term be charged, assessed or imposed on the Premises or on the owner or occupier of them


3.2.1.2. all VAT from time to time charged on the Annual Rent or other sums payable by the Tenant under this lease and


3.2.1.3. all VAT incurred in relation to any costs that the Tenant is obliged to pay or in respect of which he is required to indemnify the Landlord under the terms of this lease, save where such VAT is recoverable or available for set-off by the Landlord as input tax


3.2.1.4. all insurance costs insurance premiums or insurance excess sums in connection with the Premises


3.3.
Cost of services consumed


The Tenant must pay and indemnify the Landlord against, all charges for electricity, water, gas, telecommunications and other services consumed or used at or in relation to the Premises, including meter rents and standing charges, and must comply with the lawful requirements and regulations of the respective suppliers


3.4.
Repair, cleaning and decoration


3.4.1.
Repair of the Premises


The Tenant must :-

(a) keep the Premises in good and substantial repair and condition;

(b)  ensure that any Service Media forming part of the Premises are kept in good working order;

(c) replace as soon as possible with glass of similar appearance and of similar or better quality any glass forming part of the Premises that becomes cracked or broken.  

The Tenant shall not be liable to repair the Premises (excluding any Excluded Insurance Items) to the extent that any disrepair has been caused by an Insured Risk unless and to the extent that:

(a)
the policy of insurance of the Premises has been vitiated or any insurance proceeds withheld in consequence of any act or omission of the Tenant or any Authorised Person (except where the Tenant has paid an amount equal to any insurance money that the insurers refused to pay in accordance with paragraph 3.2(f) of Schedule 8; or
(b)
the insurance cover in relation to that disrepair is limited as referred to in paragraph 1.3 of Schedule 8

3.4.2.
Replacement of landlord’s fixtures


The Tenant must replace any landlord’s fixtures and fittings in the Premises that are beyond repair at any time during or at the end of the Term


3.4.3.
Cleaning and tidying


The Tenant must keep the Premises clean and tidy and clear of all rubbish


3.4.4.
Decoration


The Tenant must :

(a) decorate the exterior of the Premises not less than every five years and the interior of the Premises not less than every seven years and also in the last three months before the Termination Date;
(b) carry out all decoration (including all appropriate preparatory work) in a good and proper manner using good quality materials that are appropriate to the Premises and the Permitted Use; and
(c) carry out :
(i) any decoration of the exterior of the Premises required at any time during the Term (including in the last three months before the Termination Date); and

(ii) the decoration of the interior of the Premises required in the last three months before the Termination Date;

to the reasonable satisfaction of the Landlord and using materials, designs and colours approved by the Landlord (acting reasonably).

(d) within the three months before the Termination Date, the Tenant must replace the floor coverings at the Premises with new floor coverings of good quality and appropriate to the Premises and the Permitted Use. 

3.5.
Waste and alterations


3.5.1.
Waste, additions and alterations


The Tenant must not commit any waste, make any addition to the Premises, unite the Premises with any adjoining premises, or make any alteration to the Premises except as permitted by the provisions of this clause  


3.5.2.
Pre-conditions for alterations


The Tenant must not make any alterations to the Premises unless he first obtains the consent of the Landlord, whose consent may not be unreasonably withheld



3.5.3
Other necessary consents


Any alterations permitted by this clause are subject to the requisite planning or other consents (as may be required) having been obtained


3.5.4
Energy Performance Certificate


The Tenant must not carry out any alterations to the Premises which would, or may reasonably be expected to, have an adverse effect on the asset rating in any Energy Performance Certificate for the Premises


3.5.6.
Removal of alterations


At the end of the Term, if so requested by the Landlord, the Tenant must remove any additions, alterations or improvements made to the Premises except to the extent that such removals would leave the Premises insecure and must make good any part of the Premises damaged by their removal


3.6.
Statutory Obligations


3.6.1.
General provision


The Tenant must comply in all respects with the requirements of any statutes applicable to the Premises or in the trade or business for the time being carried on there and any other obligations so applicable imposed by law or by any byelaws including inter alia the Food Safety (General Food Hygiene) Regulations 1995 and the Food Safety (Temperature Control) Regulations 1995.

The Tenant must conform to North Somerset Council’s Food Standard requirements.  A minimum food hygiene rating of 4 is required.

3.6.2.
Particular obligations


3.6.2.1. Works required by statute, department or authority


The Tenant must execute all works and provide and maintain all arrangements on or in respect of the Premises or the use to which the Premises are being put that are required in order to comply with the requirements of any statute already or in the future to be passed, or the requirements of any government department, local authority or other public or competent authority or court of competent jurisdiction, regardless of whether such requirements are imposed on the owner, the occupier, or any other person


3.6.2.2. Acts causing losses


The Tenant must not do in or near the Premises anything by reason of which the Landlord may incur any losses under any statute


3.6.2.3.  Fire safety provisions


The Tenant must keep the Premises equipped with all fire prevention, detection and fighting machinery and equipment and fire alarms which are required under all relevant laws or required by the insurers of the Premises or recommended by them or reasonably required by the Landlord and ensure that all such machinery, equipment and alarms are properly maintained and available for inspection
3.7.
Entry to inspect and notice to repair


3.7.1.
Entry and notice


The Tenant must permit the Landlord on reasonable notice during normal business hours except in emergency


3.7.1.1. to enter the Premises to ascertain whether or not the covenants and conditions of this lease have been observed and performed


3.7.1.2. to view the state of repair and condition of the Premises, and to open up floors and other parts of the Premises where that is necessary in order to do so, and 


3.7.1.3. to give to the Tenant or leave on the Premises a notice (‘a notice to repair’) specifying the works required to remedy any breach of the Tenant’s obligations in this lease,


provided that any opening-up must be made good by and at the cost of the Landlord if it reveals no breach of the terms of this lease


3.7.2.
Works to be carried out


The Tenant must carry out the works specified in a notice to repair within 2 months following that notice (or if works are required as a matter of urgency then immediately), including making good any opening up that revealed a breach of the terms of this lease


3.7.3.
Landlord’s power in default


If within 2 months of the service of a notice to repair the Tenant has not started to execute the work referred to in that notice or is not proceeding diligently with it, or if the Tenant fails to finish the work within 2 months the Tenant must permit the Landlord to enter the Premises to execute the outstanding work, and must, within 14 days of a written demand, pay to the Landlord the cost of so doing and all expenses incurred by the Landlord, including legal costs and surveyor’s fees


3.8.
Prohibition of Dealings

The Tenant must not sublet or charge the whole or any part of the Premises


3.9.
Assignments

3.9.1.
The Tenant may assign the whole of this lease with the consent of the Landlord (such consent not to be unreasonably withheld)


3.9.2.
The Landlord and the Tenant agree that for the purposes of section 19(1A) of the LTA 1927 the Landlord may give its consent to an assignment subject to all or any of the following conditions:


(a)
a condition that the assignor enters into an authorised guarantee agreement in favour of the Landlord which:


(i)
is in respect of all the tenant covenants of this lease;

(ii)
is in respect of the period beginning with the date the assignee becomes bound by those covenants and ending on the date when the assignee is released from those covenants by virtue of section 5 of the LCTA 1995;

(iii)
imposes principal debtor liability on the assignor;

(iv)
requires (in the event of a disclaimer of this lease) the assignor to enter into a new tenancy for a term equal to the unexpired residue of the Term; and

(v)
is otherwise in a form reasonably required by the Landlord.
(b)
a condition that a person of standing acceptable to the Landlord (acting reasonably) enters into a guarantee and indemnity of the tenant covenants of this lease in favour of the Landlord in such form as the Landlord may reasonably require
3.9.3.
The Landlord and the Tenant agree that, for the purposes of section 19(1A) of the LTA 1927, the Landlord may refuse its consent to an assignment if any of the following circumstances exist:

(a)
the Annual Rent or any other sum due under this lease (where that other sum is not the subject of a genuine dispute with the Landlord) is outstanding;

(b)
there is a material breach of covenant by the Tenant that has not been remedied; or

(c )
in the Landlord’s reasonable opinion the assignee is not of sufficient financial standing to enable it to comply with the Tenant’s Covenants and Conditions contained in this lease

3.9.4.
Nothing in this clause shall prevent the Landlord from giving consent subject to any other reasonable condition nor from refusing consent to an assignment in any other circumstance where it is reasonable to do so

3.10.
Nuisance and residential restrictions


3.10.1. Nuisance


The Tenant must not do anything on the Premises or allow anything to remain on them that may be or become or cause an unreasonable nuisance, annoyance, disturbance, inconvenience, injury or damage to the Landlord or his tenants or the owners or occupiers of adjacent or neighbouring premises


3.10.2. Auctions, trades and immoral purposes


The Tenant must not use the Premises for a sale by auction or for any dangerous, noxious, noisy or offensive trade, business, manufacture or occupation, or any illegal or immoral act or purpose


3.10.3.
Residential use and  sleeping


The Tenant must not use the Premises as overnight sleeping accommodation or for residential purposes


3.10.4.
Closure of the Premises


The Tenant shall keep the Premises open and carry on the Permitted Use at the Premises throughout the Term in accordance with paragraph 1 of Schedule 2 subject to the Tenant not being required to keep open the Premises during any period:
(a) of Event Day(s) notified by the Landlord to the Tenant pursuant to paragraph 6 of Schedule 4; nor

(b) when the Premises are unfit for occupation or use following damage by an Insured Risk or an Uninsured Risk; nor

(c) when the protection of the public weather conditions required the Landlord to operate the sea front flood prevention measures; nor

(d) when the Tenant shall, after using all reasonably endeavours, is prevented from opening the Premises for business due to severe weather conditions; nor

(e) occupation or trading would result in a breach of any other provision of this lease

3.11.
Costs of applications, notices and recovery of arrears


The Tenant must pay to the Landlord on an indemnity basis all costs, fees, charges, disbursements and expenses including without prejudice to the generality of the above those payable to counsel, solicitors, surveyors and bailiffs properly and reasonably incurred by the Landlord in relation to or incidental to-


3.11.1 every application made by the Tenant for a consent or licence required by the provisions of this lease, whether it is granted, refused or offered subject to any qualification or condition, or the application is withdrawn 


3.11.2. the contemplation, preparation and service of a notice under the Law of Property Act 1925 section 146, or the contemplation or taking of proceedings under sections 146 or 147 of that Act, even if forfeiture is avoided otherwise than by relief granted by the court,


3.11.3. the recovery or attempted recovery of arrears of rent or other sums due under this lease, and 


3.11.4. any steps taken in connection with the preparation and service of a schedule of dilapidations during or after the end of the Term


3.12.
Compliance with the Planning Acts


The Tenant must observe and comply with the provisions and requirements of the Planning Acts affecting the Premises and their use, and must indemnify the Landlord, and keep him indemnified, both during and following the end of the Term, against all losses in respect of any contravention of those Acts


3.12.1.
Consent for applications


The Tenant must not make any application for planning permission without the written consent of the Landlord 

3.13.
Plans, documents and information


3.13.1.
Evidence of compliance with this lease


If so requested, the Tenant must produce to the Landlord or the Surveyor any plans, documents and other evidence the Landlord reasonably requires to satisfy himself that the provisions of this lease have been complied with


3.14.
Indemnities 


The Tenant must keep the Landlord fully indemnified against all liabilities, expenses, costs (including, but not limited to, any solicitors’ or other professionals’ costs and expenses), claims, damages and losses (including, but not limited to, any diminution in the value of the Landlord’s interest in the Premises and loss of amenity of the Premises) suffered or incurred by the Landlord arising out of or in connection with :

(a) any breach of any tenant covenants in this lease;
(b) any use or occupation of the Premises or the carrying out of any works permitted or required to be carried out under this lease; or
(c) any act or omission of the Tenant or any workers, contractors or agents of the Tenant or person at the Premises with the actual or implied authority of the Tenant or any person referred to in paragraph (b) above


3.15.
Obstruction and encroachment


3.15.1.
Obstruction of windows


The Tenant must not stop up, darken or obstruct any window or light belonging to the Premises


3.15.2.
Encroachments


The Tenant must take all reasonable steps to prevent the construction of any new window, light opening, doorway, path, passage, pipe or the making of any encroachment or the acquisition of any easement in relation to the Premises and must notify the Landlord immediately if any such thing is constructed, encroachment is made or easement acquired, or if any attempt is made to encroach or acquire an easement.  At the request of the Landlord the Tenant must adopt such means as are reasonably required to prevent the making of any encroachment or the acquisition of any easement


 3.16.
Yielding up


3.16.1
At the end of the Term the Tenant must yield up the Premises with vacant possession, decorated and repaired in accordance with and in the condition required by the provisions of this lease, give up all the keys of the Premises to the Landlord, remove tenant’s fixtures and fittings if requested to do so by the Landlord, and remove all Signs erected by the Tenant or any of his predecessors in title in, on or near the Premises, immediately making good any damage caused by their removal


3.16.2 Subject to clause 3.16.1 the Tenant must by the Termination Date :


(a) remove :

(i)
any tenant’s fixtures from the Premises;
(ii)
any alterations to the Premises undertaken by or for the Tenant; and

(iii) any Signs erected by the Tenant at the Premises; and

(b) make good any damage caused to the Premises by the removal of those items and alterations

3.16.3
If the Landlord gives notice to the Tenant no later than two months before the Termination Date specifying which of the tenant’s fixtures, alterations and other matters set out in clause 3.16.2(a)(i) and (ii) shall not be removed pursuant to clause3.16.2, the Tenant must not remove the specified tenant’s fixtures alterations or other matters pursuant to that clause

3.16.4
On or before the Termination Date, the Tenant must remove from the Premises all chattels belonging to or used by it.
13.16.5 The Tenant :

(a)
irrevocably appoints the Landlord to be the Tenant’s agent to store or dispose of any chattels or items fixed to the Premises by the Tenant and left by the Tenant for more than ten working days after the Terminate Date; and

(b) 
must indemnify the Landlord in respect of any claim made by a third party in relation to that storage or disposal

The Landlord shall not be liable to the Tenant by reason of that storage or disposal


3.17.
Interest on arrears


The Tenant must pay interest on the Annual Rent or other sums due under this lease that are not paid 14 days of the date due, whether formally demanded or not, the interest to be recoverable as rent.  Nothing in this clause is to entitle the Tenant to withhold or delay any payment of the Annual Rent or any other sum due under this lease or affect the rights of the Landlord in relation to any non-payment

3.18.
Statutory Notices


The Tenant must give the Landlord full particulars of any notice, direction, order or proposal relating to the Premises made, given or issued to the Tenant by any government department or local, public, regulatory or other authority or court within 7 days of receipt, and if so requested by the Landlord must produce it to the Landlord.  The Tenant must without delay take all necessary steps to comply with the notice, direction or order.  At the request of the Landlord, but at his own cost, the Tenant must make or join with the Landlord in making any objection or representation the Landlord deems expedient against or in respect of a notice, direction, order or proposal


3.19.
Defective premises


The Tenant must give notice to the Landlord of any defect in the Premises that might give rise to an obligation on the Landlord to do or refrain from doing anything in order to comply with the provisions of this lease or the duty of care imposed on the Landlord, whether pursuant to the Defective Premises Act 1972 or otherwise, and must at all times display and maintain any notices the Landlord from time to time reasonably requires him to display at the Premises


3.20.
Exercise of the Landlord’s rights


The Tenant must permit the Landlord to exercise any of the rights granted to him by virtue of the provisions of this lease at all times during the Term without interruption or interference


3.21.
Permitted use


The Tenant must not use the Premises for any purpose other than as a café selling hot and cold food teas coffees soft drinks confectionery and ice creams for consumption on or off the Premises and selling beach goods 


3.22.
Cessation of Trade

3.22.1
The Tenant shall on receiving not less than fourteen (14) days’ notice from the Council cease to carry on the Permitted Use from the Premises for such period or periods as the Council in its absolute discretion shall require

3.22.2
The Council shall not incur any liabilities to the Tenant for any loss of trade, income, costs, claims, losses, demands or other liabilities whatsoever from the cessation of the Permitted Use pursuant to clause 3.22.1
3.23.
Keyholders and emergency contact details


The Tenant must provide to the Landlord in writing the names, addresses, email addresses and telephone numbers of at least two people who each:

(a)
hold a full set of keys for the Premises;

(b)
hold all the access codes for the Tenant’s security systems (if any) at the Premises; and

(c)
may be contacted in case of emergency at any time outside the Tenant’s usual business hours

4.
THE LANDLORD’S COVENANT FOR QUIET ENJOYMENT

The Landlord covenants with the Tenant to permit the Tenant peaceably and quietly to hold and enjoy the Premises without any interruption or disturbance from or by the Landlord or any person claiming under the Landlord except under the provisions of Clause 3.22.1 of this lease
5.
FORFEITURE

If and whenever during the Term-


5.1.
the Annual Rent is outstanding for 14 days after becoming due whether formally demanded or not or


5.2.
the Tenant breaches any covenant or other term of this lease, or


5.3.
the Tenant being an individual, becomes bankrupt, or 


5.4.
the Tenant being a company, enters into liquidation whether compulsory or voluntary – but not if the liquidation is for amalgamation or reconstruction of a solvent company – or has a receiver appointed, or


5.5.
the Tenant enters into an arrangement for the benefit of his creditors, or the Tenant has any distress or execution levied on his goods, 


5.6.
the Tenant has any distress or execution levied on his goods, and, where the Tenant is more than one person, if and whenever any of the events referred to in this clause happens to any one or more of them, the Landlord may at any time re-enter the Premises or any part of them in the name of the whole – even if any previous right of re-entry has been waived and thereupon the Term is to cease absolutely but without prejudice to any rights or remedies that may have accrued to the Landlord against the Tenant in respect of any breach of covenant or other term of this lease, including the breach in respect of which the re-entry is made

6.
MISCELLANEOUS


6.1.
Exclusion of warranty as to use


Nothing in this lease or in any consent granted by the Landlord under this lease is to imply or warrant that the Premises may lawfully be used under the Planning Acts for the permitted use


6.2
Consents and approvals


6.2.1
Where the consent of the Landlord is required under this lease, a consent shall only be valid if given by deed unless:
(a)
it is given in writing and signed by the Landlord or a person duly authorised on its behalf; and

(b)
it expressly states that the Landlord waives the requirement for a deed in that particular case


6.2.2
If a waiver is given pursuant to clause 6.2.1, it shall not affect the requirement for a deed for any other consent.


6.2.3
Where the approval of the Landlord is required under this lease, an approval shall only be valid if it is in writing and signed by or on behalf of the Landlord unless:


(a)
the approval is being given in a case of emergency; or


(b)
this lease expressly states that the approval need not be in writing.

6.2.4
If the Landlord gives a consent or approval under this lease, the giving of that consent or approval shall not:

(a)
imply that any consent or approval required from a third party has been obtained; or

(b)
obviate the need to obtain any consent or approval from a third party.


6.3.
Representations


The Tenant acknowledges that this lease has not been entered into wholly or partly in reliance on any statement or representation made by or on behalf of the Landlord except any such statement or representation expressly set out in this lease


6.4.
Contracts (Rights of Third Parties) Act 1999


This lease does not give rise to any rights under the Contracts (Rights of Third Parties) Act 1999


6.5. 
Governing Law


This lease and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales


6.6.
Jurisdiction


Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this lease or its subject matter or formation


6.7.
Landlord’s Role


For the avoidance of doubt, the Landlord is entering into this lease in its role as landowner only and not as local planning or highway authority or any other body and this lease shall not fetter its discretion to exercise any of its powers

6.8.
Documents under hand


While the Landlord is a limited company or other corporation, any licence, consent, approval or notice required to be given by the Landlord is to be sufficiently given if given under the hand of a director, the secretary or other duly authorised officer of the Landlord or by the Surveyor on behalf of the Landlord

6.9.
Notices


6.9.1.
Form and service of notices


A notice under this lease must be in writing and, unless the receiving party or his authorised agent acknowledges receipt, is valid if, and only if-


6.9.1.1. it is given by hand, sent by registered post or recorded delivery, or sent by fax provided a confirmatory copy is given by hand or sent by registered post or recorded delivery on the same day, and 


6.9.1.2.  it is served-


(a)
where the receiving party is a company incorporated within Great Britain, at the registered office, and 


(b)
where the receiving party is the Tenant and the Tenant is not such a company, at the Premises, 


6.9.2.
Deemed delivery


6.9.2.1. By registered post or recorded delivery


Unless it is returned through the Royal Mail undelivered, a notice sent by registered post or recorded delivery is to be treated as served on the third working day after posting whenever, and whether or not, it is received.


6.9.2.2. By fax


A notice sent by fax is to be treated as served on the day on which it is sent, or the next working day where the fax is sent after 1600 hours or on a day that is not a working day, whenever and whether or not it or the confirmatory copy is received unless the confirmatory copy is returned through the Royal Mail undelivered.


6.9.2.3.  ‘A working day’


References to ‘a working day’ are references to a day when the United Kingdom clearing banks are open for business in the City of London 


6.9.3.
Joint recipients


If the receiving party consists of more than one person, a notice to one of them is notice to all.


6.10.
Effect of waiver


Each of the Tenant’s covenants is to remain in full force both at law and in equity even if the Landlord has waived or released that covenant, or waived or released any similar covenant affecting any adjoining property of the Landlord

           6.11 Exclusion of sections 24 to 28 of the LTA 1954
6.11.1
The parties confirm that:

6.11.1.1
on [                                      ] the Landlord served a notice on the Tenant, as required by section 38A(3)(a) of theLTA 1954, applying to the tenancy created by this lease, before this lease was entered into;

6.11.1.2
the Tenant made a declaration [or a statutory declaration] (as the case may be) dated [                                             ] in accordance with the requirements of section 38A(3)(b) of the LTA 1954 before this lease was entered into; and

6.11.1.3
there is no agreement for lease to which this lease gives effect

6.11.2
The parties agree that the provisions of sections 24 to 28 inclusive of the LTA 1954 are excluded in relation to the tenancy created by this lease
6.12.
Break Clause 
Either party may terminate this lease at any time following the third anniversary of the Term Commencement Date by serving on the other not less than six (6) months prior written notice to determine the Term at which date the Term shall cease and determine immediately but without prejudice to any rights or remedies that may have accrued to either party
IN WITNESS whereof the Landlord and the Tenant have executed this lease as a Deed the day and year first before written

SCHEDULE 1 (The Premises)

All that land premises and fixtures, known as Carlton Kiosk, Marine Parade, Weston-super-Mare, Somerset as shown for the purpose of identification only edged red on the Plan 

SCHEDULE 2 (Operating Covenants)
1. User Opening Times
The Tenant must operate minimum opening times (weather permitting) from 1000 to 1900 from Easter until 30 September in each year of the Term and shall operate the facility at all weekends throughout the year.  The Tenant shall keep the Landlord informed of all proposed opening hours and any changes.

2. Restriction on Sale Area

Not to permit or allow the consumption of food and beverages except for takeaway hot and cold food and drink outside of the Premises.

3. Customer Service

The Tenant must ensure that all staff attend a one day customer care training course prescribed by the Landlord and to comply with a uniform or badge and dress standard agreed with the Landlord.

4. Signs

4.1 To maintain the signs of a type, design and number approved by the Landlord (such approval not to be unreasonably withheld or delayed) and in such locations as the Landlord may require.

4.2 The Tenant must allow the Landlord to fix and keep at the Premises:

4.2.1 during the six month period before the Termination Date, any re-letting board as the Landlord may reasonably require; and

4.2.2 at any time during the Term, any sale board as the Landlord may reasonably require.

5. Equipment and Operation

To fully equip and stock the Premises for carrying on the Permitted Use including the providing of good quality catering/kitchen equipment crockery and cutlery tables and chairs of a quality, type and design previously approved by the Landlord such approval not to be unreasonably withheld or delayed.
6.
Packaging

To ensure that where disposable packaging is used for food and beverage sales it must be made from recyclable packaging only with polystyrene, single use plastic or packaging of a similar nature not permitted.
7.
Waste
7.1
To provide two (2) waste bins of a design and standard to be approved by the Landlord and to repair and replace such waste bins as requested by the Landlord and to empty such waste bins as often as may be necessary to prevent overflowing of waste from the waste bins.

7.2
All waste including that referred to in paragraph 7.1 of Schedule 2 on the Premises or created pursuant to the Permitted Use shall be deemed to be trade waste and shall be disposed of in accordance with the requirements of the Environment Agency or other appropriate Authority

8.
Conduct and Staff
To ensure that all staff at the Premises are properly trained and hold a recognised Customer Care qualification and comply with all recommendations of the Landlord or any appropriate authority or trade association

9.
Licences
To pay promptly and comply with the terms of all licences, agreements or arrangements with Phonographic Performance Limited, the Performing Rights Society Limited or any other body in respect of the reproduction of any works whether musical or otherwise in connection with the Permitted Use

10.
Management

10.1
To use all reasonable endeavours to maintain a good working relationship with the appropriate Officers of the Landlord responsible for the Retained Land and to co-operate fully with the Landlord in relation to the operation of the Premises and the Retained Land

10.2
Not to accept delivery of any stock whether for the Premises or otherwise after 10.00 am on each day of the Term

10.3
The Tenant and the Tenant’s employees and contractors shall co-operate fully with the Landlord in the promotion and marketing of the Retained Land and shall, when required, attend any training courses run by the Landlord to promote the Retained Land

10.4
The Tenant and the Tenant’s Personnel shall within twenty-four (24) hours of becoming aware of the same notify the appropriate officer of the Landlord of any incidents or occasions of vandalism or improper or disorderly conduct on or within the Retained Land

10.5 
Not to park or allow any vehicles to remain on the Retained Land or any part thereof except on any part of the adopted highway except emergency vehicles

10.6
To provide such risk assessments as the Landlord may from time to time require in respect of the carrying on by the Tenant of the Permitted Use or in relation to any matter arising pursuant to this lease

SCHEDULE 3 (Rights Granted)

1. Use of Service Media
1.1  The right to the free and uninterrupted passage and running of Utilities to and from the Premises and the Equipment (if any) in and through the Service Media that now or which may during the Term be in, on or under the Retained Land and serve the Premises and the Equipment (if any) in common with the Council and all other persons having a like right

1.2 Subject to paragraph 4 below, the right for the Tenant with or without workmen and equipment to enter upon the Retained Land to connect to, repair, maintain or where appropriate renew Service Media serving the Premises

2 Support
The right of support protection and shelter for the benefit of the Premises that is now or which may in future be enjoyed from all other parts of the Retained Land
3 Access

The right in common with the Landlord and all others now or hereafter entitled to the like right at all times to use the paths (if any) on the Retained Land designated by the Landlord for the purpose of access to and egress from the Premises

4 Entry
4.1 Subject to paragraph 3 of this Schedule the Tenant shall before exercising any right of entry onto the Retained Land pursuant to paragraph 1.2 above serve on the Landlord not less than two (2) Working Days prior written notice (“the Access Notice”)

4.2  The Access Notice shall specify:-

4.2.1 the date being a Working Day and a reasonable time on that date when access is required

4.2.2 the purpose for which access is required and the likely duration of any access visit

4.2.3 the names and details of the person or persons requiring access

4.3 The Tenant shall comply with all requirements, requests and directions of the Landlord as to the manner in which access is granted and works are carried out by the Tenant:
4.3.1 the Tenant shall only be entitled to enter the Retained Land pursuant to paragraph 1.2. above if it would otherwise not be reasonably practicable to carry out the works and not be economically viable to do so; and

4.3.2 in exercising the rights the Tenant shall so far as reasonably possible restrict to a minimum any disruption to the Landlord and will make good as soon as reasonably practicable to the Landlord’s reasonable satisfaction all damage caused to the Retained Land

4.4 In an emergency the Tenant shall give as much notice as is practicable to the Landlord specifying the nature of the emergency and that access is required

4.5  Access pursuant to this paragraph shall be subject to any prior leases or occupations on the Retained Land created or existing on or before the date of this lease
SCHEDULE 4 (Rights Reserved)
1. Use of Service Media
The right to the free and uninterrupted passage and running of Utilities from and to the Retained Land through the Service Media which now are or may during the Term be in on or under the Premises or that may be installed by the Landlord pursuant to paragraph 2 of Schedule 4

2. Right to Maintain and Construct Service Media
The right for the Landlord and the Landlord’s Personnel with or without workmen and equipment to enter upon the Premises to :-

(a) inspect, cleanse, repair, maintain, remove, renew and carry out alterations and additions to Service Media serving the Retained Land; and

(b) to install and connect new Service Media to serve the Retained Land

3. Entry
3.1 The right for the Landlord and the Landlord’s Personnel to enter the Premises with or without equipment :-

3.1.1
to inspect, cleanse, connect, repair, remove, replace, alter or execute any maintenance or other works whatever to or in connection with the Service Media referred to in paragraphs 1 and 2 of Schedule 4
3.1.2
to view the state and condition of and repair and maintain the Retained Land where such viewing or work would not otherwise be reasonably practicable

3.1.3
to carry out work or to do anything whatever comprised within the Landlord’s obligations in this lease or the Title Matters (if any) where such work would not otherwise be reasonably practicable

3.1.4
to take schedules or inventories of fixtures and other items to be yielded up on the expiry of the Term

3.1.5
in an emergency to use any means of escape in or passing through the Premises

3.2
In relation to the rights of entry reserved in this Schedule :-

3.2.1
where the right in question is a right to carry out works the Landlord shall only be entitled to enter the Premises if it would otherwise not be reasonably practicable to carry out such works and not be economically viable to do so and

3.2.2
in exercising such rights the Council shall so far as reasonably possible restrict to a minimum any disruption to the Tenant’s business carried on at the Premises

4. Support
The right of light, air, support, protection, shelter and all other easements and rights at the date of this lease or in future belonging to or enjoyed by any parts of the Retained Land over or in respect of the Premises
5. Light and Air
The right to build, alter or extend (whether vertically or laterally) any building on the Retained Land

6.
Closure of Premises
The right for the Landlord (subject to the Tenant being given reasonable notice) to close Marine Parade for the purposes of sea front related events on Event Days notwithstanding that this will result in the Tenant being required to keep the Premises closed

SCHEDULE 5 (Title Matters)

None

SCHEDULE 6 (Third Party Rights)

All easements and other rights, covenants and restrictions affecting the Premises and any land over which the Rights are granted including those set out or referred to in the register entries of ST245798 as at the date of this lease
SCHEDULE 7 (Rent Review)
Part 1 Definitions

1. TC "1. Definitions" \l 1Definitions

1.1 The following definitions apply in this Schedule.
Assumptions: the assumptions set out in paragraph 1 of Part 3 of this Schedule.

Base Rent: the Annual Rent payable immediately before a Review Date (or which would then be payable but for any abatement, suspension, concession or reduction of the Annual Rent or restriction on the right to collect it)].
Base CPI Month: [BASE MONTH AND YEAR FOR CPI CALCULATION] [or, where there has been at least one review of the  Rent in accordance with this Schedule, the month that falls [three] month[s] before the month in which the most recent prior Review Date fell].
CPI: the Consumer Prices Index or any official index replacing it.
Current Index Value: the All Items index value of the CPI for the month that falls three months before the month in which the relevant Review Date falls.

Disregards: the disregards set out in paragraph 2 of Part 3 of this Schedule.

Expert: an independent surveyor:

a) who is a Member or Fellow of the Royal Institution of Chartered Surveyors; 

b) with at least 10 years' post-qualification experience including relevant experience in the subject matter of the dispute; and 

c) appointed in accordance with paragraphs 2.2 of Part 2 of this Schedule.

Hypothetical Lease: the lease described in paragraph 3 of Part 3 of this Schedule. 

Indexed Rent: the rent determined in accordance with paragraph 
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1.1 of Part 4 of this Schedule.
Open Market Rent: the best annual rent (exclusive of VAT) at which the Property could reasonably be expected to be let:

a) in the open market;

b) at the relevant Review Date; and

c) applying the Assumptions and Disregards.

President: the president for the time being of the Royal Institution of Chartered Surveyors or a person acting on their behalf.

Review Dates: [DATE] [and [DATE]].
Revised Rent: subject to paragraph 1.2 of Part 2 of this Schedule, the greater of:
a) the Indexed Rent determined pursuant to this Schedule; and

b) the Open Market Rent agreed or determined pursuant to this Schedule.

Shortfall Payment Date: the date which is [ten] working days from and including the date that the revised Annual Rent is agreed or determined.

Part 2  Review of the Annual Rent

1.
Review

1.1
The Annual Rent shall be reviewed on each Review Date to equal:

(a)
the amount agreed between the Landlord and Tenant at any time (whether or not that amount is the Revised Rent); or


(b)
in the absence of such agreement, the greater of:

(i)
the Annual Rent payable immediately before the relevant Review Date (or which would then be payable but for any abatement, suspension, concession or reduction of the Annual Rent or restriction on the right to collect it); and



(ii)
the Revised Rent.

1.2
The Landlord and Tenant may agree the revised Annual Rent at any time before it is determined by the Expert.
1.3
As soon as practicable after the amount of the revised Annual Rent has been agreed or determined, a memorandum recording the amount shall be signed by or on behalf of the Landlord, the Tenant and the guarantor. The parties shall each bear their own costs in connection with the memorandum.

2.
Determination by the Expert
2.1
If the Landlord and Tenant have not agreed the revised Annual Rent by the date which is 60 working days after publication of the relevant Current Index Value, then either party may at any time refer the revised Annual Rent for determination by the Expert in accordance with this paragraph 2 of this Part of this Schedule. The Expert can be appointed in accordance with the terms of this lease irrespective of whether the Landlord and Tenant have tried to first reach an agreement on the revised Annual Rent.

2.2
The Landlord and Tenant shall agree on the appointment of an Expert and shall agree with the Expert the terms of their appointment.

2.3
If the Landlord and Tenant are unable to agree on an Expert or the terms of their appointment within 20 working days of either party serving details of a suggested expert on the other, either party shall then be entitled to request the President to appoint an Expert and agree with the Expert the terms of appointment.

2.4
The Expert shall be required to prepare a written decision including reasons and give notice (including a copy) of the decision to the parties within a maximum of 40 working days of the matter being referred to the Expert.

2.5
If the Expert dies or becomes unwilling or incapable of acting, or does not deliver the decision within the time required by this paragraph, then

1.1 either party may apply to the President to discharge the Expert and to appoint a replacement Expert with the required expertise; and

1.1 this paragraph 2 of this Part of this Schedule shall apply to the new Expert as if they were the first Expert appointed.

2.6
The parties are entitled to make submissions to the Expert including oral submissions and must provide (or procure that others provide) the Expert with such assistance and documents as the Expert reasonably requires for the purpose of reaching a decision.

2.7
To the extent not provided for by this paragraph 2 of this Part of this Schedule, the Expert may in their reasonable discretion determine such other procedures to assist with the conduct of the determination as they consider just or appropriate including (to the extent considered necessary) instructing professional advisers to assist them in reaching their determination.

2.8
The Landlord and Tenant must bear their own costs in relation to the reference to the Expert.

2.9
The Landlord and Tenant must bear the Expert's fees and any costs properly incurred by them in arriving at their determination (including any fees and costs of any advisers appointed by the Expert) equally or in such other proportions as the Expert shall direct.

2.10
If either the Landlord or the Tenant does not pay its part of the Expert's fees and expenses within [ten] working days of demand by the Expert, then:

(a)
the other party may pay instead; and

(b)
the amount so paid shall be a debt of the party that should have paid and shall be due and payable on demand to the party that made the payment pursuant to paragraph 2.10
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(a) of this Part of this Schedule.
2.11
The Landlord and Tenant must act reasonably and co-operate to give effect to the provisions of this paragraph and otherwise do nothing to hinder or prevent the Expert from reaching their determination.
3.
Late review of Annual Rent

3.1
If the revised Annual Rent has not been agreed or determined on or before the relevant Review Date, the Tenant must:

(a)
continue to pay the Annual Rent at the rate payable immediately before that Review Date; and

(b)
on or before the Shortfall Payment Date, pay

(i) the shortfall (if any) between the amount of Annual Rent that the Tenant has paid for the period from and including that Review Date and the amount of Annual Rent for that period that would have been payable had the revised Annual Rent been agreed or determined on or before that Review Date; and

(ii) interest at the Interest Rate on that shortfall. That interest shall be calculated on a daily basis by reference to the Rent Payment Dates on which parts of the shortfall would have been payable if the revised Annual Rent had been agreed or determined on or before that Review Date and the Shortfall Payment Date (or, if the Tenant pays the shortfall earlier than the Shortfall Payment Date, the date of that payment).

4.
Time not of the essence

4.1
Time is not of the essence for the purposes of this Schedule.
5.
Guarantor
5.1
If at any time there is a guarantor, the guarantor shall not have any right to participate in the review of the Annual Rent but will be bound by the revised Annual Rent.

Part 3  Open Market Rent Review

Assumptions – 

1. The matters to be assumed are:

1.1 The Property is available to let in the open market:

(a) on the terms of the Hypothetical Lease; 
(b) by a willing landlord to a willing tenant;
(c) with vacant possession; and
(d) without a fine or a premium.

1.2 The willing tenant has had the benefit of any rent-free or other concession or contribution which would be offered in the open market at the relevant Review Date in relation to fitting-out works at the Property.

1.3 The Property may lawfully be used and is in a physical state to enable it to be lawfully used, by the willing tenant (or assignee of the willing tenant) for any use permitted by this lease.

1.4 The Tenant and the Landlord (except where the Landlord is in material and persistent breach) have fully complied with their obligations in this lease.

1.5 If the Property or any means of access to it or any Service Media serving the Property has been destroyed or damaged, it has been fully restored.

1.6 No work has been carried out on the Property that has diminished its rental value other than work carried out in compliance with a statutory requirement 

1.7 Any fixtures, fittings, machinery or equipment supplied to the Property by the Landlord that have been removed by or at the request of the Tenant, or any undertenant or their respective predecessors in title (otherwise than to comply with any law) remain at the Property.

1.8 [[ANY ADDITIONAL ASSUMPTIONS SPECIFIC TO THE LETTING].]

2. Disregards

The matters to be disregarded are:
2.1 Any effect on rent of the fact that the Tenant or any authorised assignee has been in occupation of the Property.
2.2 Any goodwill attached to the Property by reason of any business carried out there by the Tenant or by any authorised assignee or by any of their predecessors in business,
2.3 Any effect on rent attributable to any physical improvement to the Property carried out before or after the date of this lease (including any physical improvement to any Service Media servicing the Property), by or at the expense of the Tenant or any authorised assignee with all necessary consents, approvals and authorisations and not pursuant to an obligation to the Landlord (other than an obligation to comply with any law)
2.4 Any effect on rent of any obligation on the Tenant to fit-out the Property or to reinstate the Property to the condition or design it was in before any alterations or improvements were carried out.
2.5 Any statutory restriction on rents or the right to recover them.
2.6 The Landlord’s right to Break the Lease in accordance with Clause 55 
2.7 [ANY ADDITIONAL DISREGARDS SPECIFIC TO THE LETTING].]
3. Hypothetical Lease

The Hypothetical Lease is a lease:
3.1 Of the whole of the Property.
3.2 For a term equal to the unexpired residue of the Contractual Term at the relevant Review Date or a term of 10 years commencing on the relevant Review Date, if longer.
3.3 With rent review dates every [5] years from the relevant Review Date 
3.4 Otherwise on the terms of this lease (other than the amount of the Annual Rent, and paragraph 1.2 of Part 2 of this Schedule all of the provisions in this Schedule relating to the review of the rent in line with the CPI (and the definition of Revised Rent in the Hypothetical Lease shall instead be "the Open Market Rent as agreed or determined in accordance with this Schedule") and the Review Dates ).
Part 4 – CPI Rent Review

1. Calculation of the Indexed Rent

1.1 The Indexed Rent for a Review Date shall be determined by multiplying the Base Rent by the Current Index Value, then dividing the product by the All Items index value of the CPI for the Base CPI Month.
1.2 The Landlord shall calculate the Indexed Rent as soon as reasonably practicable and shall give the Tenant written notice of the Indexed Rent as soon as it has been ascertained.
2. Changes to the Index

2.1 Subject to paragraph 
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2.2 of this Part of this Schedule, if there is any change to the methods used to compile the CPI, including any change to the items from which the All Items index of the CPI is compiled, or if the reference base used to compile the CPI changes, the calculation of the Indexed Rent shall be made taking into account the effect of this change.
2.2 The Landlord and the Tenant shall endeavour, within a reasonable time, to agree an alternative mechanism for setting the Indexed Rent if either:
(a) the Landlord or the Tenant reasonably believes that any change referred to in paragraph 2.1 of this Part of this Schedule would fundamentally alter the calculation of the Indexed Rent in accordance with paragraph 
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1.1 of this Part of this Schedule, and has given notice to the other party of this belief; or
(b) it becomes impossible or impracticable to calculate the Indexed Rent in accordance with paragraph 
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1.1 of this Part of this Schedule.

This alternative mechanism may (where reasonable) include, or consist of, substituting an alternative index for the CPI. In default of agreement between the Landlord and the Tenant on an alternative mechanism for setting the Annual Rent, either party may at any time refer the issue for determination by the Expert in accordance with paragraphs 2.2 to 2.11 (inclusive) of this Schedule and the Expert shall determine an alternative mechanism and this includes (but is not limited to) substituting an alternative index for the CPI.

SCHEDULE 8 (Insurance)

1.
Landlord’s obligation to insure

1.1
Subject to paragraph 1.2 and paragraph 1.3 of this Schedule, the Landlord must insure (and keep insured):

(a)
the Premises on normal market terms against loss or damage by the Insured Risks for the Reinstatement Cost; and

(b)
loss of Rent from the Premises for three years

1.2
The Landlord shall not be entitled to insure:

(a)
the Excluded Insurance Items or repair any damage to or destruction of the Excluded Insurance Items.  References to the Premises in this Schedule 8 shall exclude the Excluded Insurance Items;

(b)
any alterations to the Premises that form part of the Premises unless:

(i)
those alterations are permitted or required under this lease;

(ii)
those alterations have been completed in accordance with this lease and (where applicable) in accordance with the terms of any consent or approval given under this lease; and

(iii)
the Tenant has notified the Landlord of the amount for which those alterations should be insured and provided evidence of that amount that is satisfactory to the Landlord (acting reasonably); or

(c)
the Premises when the insurance is vitiated by any act or omission of the Tenant or any Authorised Person

1.3
The Landlord’s obligation to insure is vitiated by any act or omission of the Tenant or any Authorised Person

2.
Landlord to provide insurance details

2.1
In relation to any insurance effected by the Landlord under this Schedule 8, the Landlord must:

(a)
at the request of the Tenant (such request not to be made more frequently than once a year) supply the Tenant with:

(i)
full details of the insurance policy;

(ii)
evidence of payment of the current year’s premiums; and

(iii)
details of any commission paid to the Landlord by the Landlord’s insurer;

(b)
procure that the Tenant is informed of any change in the scope, level or terms of cover as soon as reasonably practicable after the Landlord or its agents becoming aware of the change
3.
Tenant’s obligations
In this paragraph the following expressions shall have the following meanings:
· Base CPI Month:
the month of the Term Commencement Date of this lease or, where there has been at least one review of the Tenant’s Excess Contribution Cap in accordance with this Schedule, the anniversary of that month.

· CPI:
the Consumer Prices Index or any official index replacing it.

· Current Index Value:
the All Items index value of the CPI for the month that falls three months before the month in which the Review Date falls.

· The Tenant’s Excess Contribution Cap:
shall be One Thousand Pounds (£1,000) increased annually on the anniversary of the Term Commencement Date by multiplying the current Tenant’s Excess Contribution Cap by the Current Index Value and then dividing the CPI for the Base CPI Month

3.1
The Tenant must pay to the Landlord on demand:

(a)
the Insurance Rent;

(b)
any amount that is deducted or disallowed by the insurers pursuant to any excess provision in the insurance policy;
(c)
one per cent (1%) or the Tenant’s Excess Contribution Cap (whichever is the lower) of any insurance excess in accordance with paragraphs 5(2)(b) and 7(3)(b) of this Schedule; and

(d)
any costs that the Landlord incurs in obtaining a valuation of the Premises for insurance purposes provided that the Tenant shall not be obliged to contribute towards the costs of any such valuations carried out more frequently than once every two years.

3.2
The Tenant must:

(a)
immediately inform the Landlord if any matter occurs in relation to the Tenant or the Premises that any insurer or underwriter may treat as material in deciding whether or on what terms to insure or to continue to insure the Premises and must also give the Landlord notice of that matter;

(b)
not do or omit to do anything as a result of which:

(i)
any insurance policy for the Premises may become void or voidable or otherwise prejudiced
(ii)
the payment of any policy money may be withheld; or

(iii)
any increased or additional insurance premium may become payable (unless the Tenant has previously notified the Landlord and has paid any increased or additional premium (including any IPT due on that amount));

(c)
comply at all times with the requirements and recommendations of the insurers relating to the Premises;

(d)
give the Landlord immediate notice of the occurrence of:

(i)
any damage or loss relating to the Premises arising from an Insured Risk; or

(ii)
any other event that might affect any insurance policy relating to the Premises;

(e)
except for the Excluded Insurance Items, not effect any buildings insurance of the Premises but, if the Tenant becomes entitled to the benefit of any buildings insurance proceeds in respect of the Premises, pay those proceeds or cause them to be paid to the Landlord;

(f)
pay the Landlord an amount equal to any insurance money that the insurers of the Premises refuse to pay in relation to the Premises by reason of any act or omission of the Tenant or any Authorised Person; and

(g)
insure (and keep insured) against public liability of the Tenant in relation to the Premises in such amount as the Landlord shall reasonably consider appropriate and, at the request of the Landlord, supply the Landlord with:

(i)
full details of that insurance policy; and

(ii)
evidence of payment of the current year’s premiums.

4.
Rent suspension

4.1
Subject to paragraph 4.2 and paragraph 4.3 of this Schedule, if any Premises Damage by an Insured Risk or an Uninsured Risk occurs, payment of the Rent (or a fair proportion of it according to the nature and extent of that Premises Damage) shall be suspended until the earlier of:
(a)
the date on which the Premises has been reinstated so that it is fit for occupation and use; and

(b)
the date which is three years from and including the date on which that Premises Damage occurred.

4.2
The Rent shall not be suspended under paragraph 4.1 of this Schedule if the Premises Damage is caused by an Insured Risk and:

(a)
the policy of insurance in relation to the Premises has not been vitiated in whole or in part as a result of any act or omission of the Tenant or any Authorised Person; and

(b)
the Tenant has not complied with paragraph 3.2.(f) of this Schedule.

4.3
If payment of the Rent would be suspended under paragraph 4.1 of this Schedule but the rent suspension period would have commenced before the Rent Commencement Date, the following shall apply:

(a)
the “Original Rent Commencement Date” shall be the date specified in the definition of The Rent Commencement Date in clause 1.33;
(b)
the “Suspension Period” shall be the period for which the Rent would have been suspended under paragraph 4.1 of this Schedule had the Rent been payable from the date on which this lease was granted;

(c)
the “Rent Resumption Date” shall be the day after the last day of the Suspension Period

(d)
X shall be:

(i)
the number of days from and including the date on which the Suspension Period commences to and including the earlier of the last day of the Suspension period and the day before the Original Rent Commencement Date; or

(ii)
if only a proportion of the Rent due would have been suspended during the Suspension period, an equivalent proportion of the number of days calculated under paragraph 4.3(d)(i) of this Schedule (rounding up to the nearest whole day);

(e)
if the Rent Resumption Date is on or before the Original Rent Commencement Date, then The Rent Commencement Date shall instead be the day which is X days after the Original Rent Commencement Date; and

(f)
if the Rent Resumption Date is after the Original Rent Commencement Date, then the Rent Commencement Date shall instead be the day which is X days after the Rent Resumption Date.

5.
Landlord’s obligation to reinstate following damage or destruction by an Insured Risk

5.1
Following any damage to or destruction of the Premises by an Insured Risk, the Landlord must:

(a)
use reasonable endeavours to obtain all necessary planning and other consents to enable the Landlord to reinstate the Premises; and

(b)
reinstate the premises except that the Landlord shall not be obliged to:

(i)
reinstate unless all necessary planning and other consents are obtained:

(ii)
reinstate unless the Tenant has paid the sums due under paragraph 3.1(b) and paragraph 3.2(f) and paragraph 5.2(b) of this Schedule
(iii)
provide accommodation or facilities identical in layout or design so long as accommodation reasonably equivalent to that previously at the Premises is provided; or

(iv)
reinstate after a notice to terminate has been served pursuant to this Schedule 8

5.2
If the Landlord is obliged to reinstate the Premises pursuant to paragraph 5.1(b) of this Schedule, the Landlord must:

(a)
use all insurance money received (other than for loss of rent) and all sums received under paragraph 3.1(b) and paragraph 3.2(f) of this Schedule for the purposes of the reinstatement

(b)
subject to the Tenant contributing 1% of such shortfall make up any shortfall out of its own funds

6.
Termination if reinstatement is impossible or impractical following Premises Damage by an Insured Risk

6.1
Following Premises Damage by an Insured Risk, if the Landlord (acting reasonably) consider that it is impossible or impractical to reinstate the Premises, the Landlord may terminate this lease by giving notice to the Tenant within six months from and including the date on which that Premises Damage occurred

7.
Premises Damage by an Uninsured Risk

7.1
If the Rent (or a fair proportion of it) is suspended under paragraph 4 of this Schedule following damage to or destruction of the Premises by an Uninsured Risk, then within 12 months from and including the date on which that damage occurred, the Landlord must either:

(a)
terminate this lease by giving notice to the Tenant; or

(b)
notify the Tenant that it intends to reinstate the Premises.

7.2
If the Landlord notifies the Tenant under paragraph 7(b) of this Schedule that it intends to reinstate the Premises, then the Landlord must:

(a)
use reasonable endeavours to obtain all necessary planning and other consents to enable the Landlord to reinstate the Premises; and

(b)
reinstate the premises except that the Landlord shall not be obliged to use reasonable endeavours to obtain all necessary planning and other consents to enable the Landlord to reinstate the Premises; and

(c)
reinstate the premises except that the Landlord shall not be obliged to:

(i)
reinstate unless all necessary planning and other consents are obtained;

(ii)
reinstate unless the Tenant has paid the sums due under paragraph 3.1(b) and paragraph 3.2(f) and paragraph 7.3 of this Schedule
(iii)
provide accommodation or facilities identical in layout or design so long as accommodation reasonably equivalent to that previously at the Premises is provided for; or

(iv)
reinstate after a notice to terminate has been served pursuant to this Schedule

7.3
If the Landlord chooses to reinstate the Premises pursuant to paragraph 7.2 of this Schedule, the Tenant shall contribute one per cent of any short fall

8.
Termination if reinstatement not complete by expiry of rent suspension

8.1
If Premises Damage by an Insured Risk occurs and the Premises has not been reinstated so as to make it fit for occupation and use by the date which is three years after the date on which that Premises Damage occurred, either party may at any time thereafter terminate this lease by giving notice to the other provided that:

(a)
such notice is served before the Premises has been reinstated so as to make it fit for occupation and use; and

(b)
where the Tenant serves the notice, the failure to reinstate so that the Premises is fit for occupation and use is not caused by a breach of the Tenant’s obligations under clause 3.4 or this Schedule
9.
Consequences of termination

9.1
If either party gives a notice to terminate this lease in accordance with this Schedule:

(a)
this lease shall terminate with immediate effect from the date of the notice;

(b)
none of the parties shall have any further rights or obligations under this lease except for the rights of any party in respect of any earlier breach of this lease; and

(c) 
any proceeds of the insurance for the Premises shall belong to the Landlord.
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