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THIS  AGREEMENT is dated [DATE]
Parties
(1) THE MAYOR AND BURGESSES OF  ADDIN CiteCheck Marker 
THE LONDON BOROUGH OF MERTON, of Civic Centre, London Road, Morden, SM4 5DX (“the Beneficiary”); and

(2) [                                                  ] incorporated and registered in England and Wales with company number [        ] whose registered office is at [                                   ] (“the Consultant”).
(3) [                                                  ] incorporated and registered in England and Wales with company number [        ] whose registered office is at [                                   ] (“the Sub-Contractor”).
together, the “Parties”.

Background
(A) The Beneficiary has engaged the Consultant to carry out landscape and architectural design services in relation to the Property.
(B) The Consultant has engaged the Sub-Contractor to carry out part of those landscape and architectural design services.
(C) The Beneficiary and the Consultant require the Sub-Contractor to enter into a collateral warranty in favour of the Beneficiary.
(D) The Sub-Contractor has agreed to enter into this agreement with the Consultant and the Beneficiary for the benefit of the Beneficiary.
(E) The Beneficiary has paid £10 to the Sub-Contractor and the Consultant as consideration under this agreement.
Agreed terms
1. Interpretation
The following definitions and rules of interpretation apply in this agreement.
1.1 Definitions:
Best Industry Practice:  means the standards prevailing from time to time which fall within the upper quartile in the relevant industry, profession or trade for the provision of comparable services which are substantially similar to the Sub-Contract Design services or the relevant part of them, having regard to factors such as the nature and size of the parties, the performance required, the term, the pricing structure and any other relevant factors.

Consultant: [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS].
Deleterious: in relation to the Design or any part of the Design, materials, equipment, products or kits which by their nature or application contravene any British Standard or EU equivalent or which are considered to be deleterious in the UK building industry at the time of specification or which contravene the recommendations in the publication “Good Practice in Selection of Construction Materials” (2011: British Council for Offices).
Design: the landscape and architectural design services referred to in the Main Contract, carried out by or on behalf of the Consultant under the Main Contract.
Design Information: means all designs, drawings, models, plans, specifications, calculations, programmes, schedules and other material whatsoever developed or produced by the Consultant or any member of the Consultant’s Personnel in the performance of the Services, whether in hard copy form or stored in any electronic or other medium.

IPR: means any and all intellectual property rights of any nature anywhere in the world whether registered, registerable or otherwise, including patents, utility models, trade marks, registered designs and domain names, applications for any of the foregoing, trade or business names, goodwill, copyright and rights in the nature of copyright, design rights, rights in databases, moral rights, know-how and any other intellectual property rights which subsist in computer software, computer programs, websites, documents, information, techniques, business methods, drawings, logos, instruction manuals, lists and procedures and particulars of customers, marketing methods and procedures and advertising literature, including the "look and feel" of any websites.

Main Contract: an agreement in writing dated [DATE] between the Beneficiary and the Consultant.

Permitted Uses: the design, construction, completion, reconstruction, modification, refurbishment, development, maintenance, facilities management, funding, disposal, letting, fitting-out, advertisement, decommissioning, demolition, reinstatement, extension, building information modelling and repair of the Property and the Designs.
Pre-existing IPR: means any and all IPR owned by or licenced to the Sub-Contractor and which has been developed independently of this agreement. 
Property: The Canons [ADDRESS].
Sub-Contract: an agreement in writing dated [DATE] between the Consultant and the Sub-Contractor.
Sub-Contract Designs: the [element of the Design] referred to in the Sub-Contract, carried out by the Sub-Contractor under the Sub-Contract.
Working Day: Monday to Friday, excluding any public and bank holidays in England and Wales.
1.2 Clause headings shall not affect the interpretation of this agreement.
1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) and that person's personal representatives, successors and permitted assigns.
1.4 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.
1.5 Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.
1.6 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
1.7 A reference to any party shall include that party's personal representatives, successors and permitted assigns.
1.8 A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
1.9 A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
1.10 Any obligation on a party not to do something includes an obligation not to allow that thing to be done.
1.11 A reference to writing or written includes fax and email.
1.12 A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of this agreement) at any time.
1.13 References to clauses are to the clauses of this agreement. 
1.14 [
Unless otherwise expressly provided, the obligations and liabilities of [the persons forming the [PARTIES] under this agreement are joint and several.]
1.15 Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
2. Comply with Sub-Contract
2.1 The Sub-Contractor warrants to the Beneficiary that:
(a) it has complied, and shall continue to comply, with its obligations under the Sub-Contract, including its obligations to:

(i) carry out and complete the Sub-Contract Designs properly; and

(ii) use workmanship of the quality and standard specified in the Sub-Contract;

(b) without affecting clause 2.1(a), it:
(i) has designed, or will design, the Sub-Contract Designs; and
(ii) has selected, or will select, goods, materials, plant and equipment for incorporation in the Sub-Contract Designs,
with all reasonable skill and care and in accordance with Best Industry Practice; and
(c) it has not and will not specify for use anything in the Sub-Contract Designs which, at the time of specification or use is Deleterious.
2.2 In proceedings for breach of this clause 2, the Sub-Contractor may:
(a) rely on any limit of liability or other term of the Sub-Contract; and
(b) raise equivalent rights of defence as it would have had, if the Beneficiary had been named as a joint employer, with the Consultant, under the Sub-Contract (for this purpose not taking into account any set-off or counterclaim against the actual Consultant under the Sub-Contract).
2.3 The Sub-Contractor's duties or liabilities under this agreement shall not be negated or diminished by:
(a) any approval or inspection of:
(i) the Property; or
(ii) the Designs; or
(iii) the Sub-Contract Designs; or
(iv) any designs or specifications for the Property or the Designs; or
(b) any testing of any work, goods, materials, plant or equipment; or
(c) any omission to approve, inspect or test,
by or on behalf of the Beneficiary or the Consultant.
2.4 This agreement shall not negate or diminish any duty or liability otherwise owed to the Beneficiary by the Sub-Contractor.
3. Step-in rights: Sub-Contractor may not terminate or discontinue
3.1 The Sub-Contractor shall not exercise, or seek to exercise, any right to:
(a) terminate its employment under the Sub-Contract; or
(b) discontinue the design of the Sub-Contract Designs,
for any reason (including any breach on the part of the Consultant) without giving the Beneficiary at least 15 (fifteen) Working Days' written notice of its intention to do so. Any notice from the Sub-Contractor shall specify the grounds for the Sub-Contractor's proposed termination or discontinuance.
3.2 If the Sub-Contract allows the Sub-Contractor a shorter notice period for the exercise of a right referred to in clause 3.1, the notice period in the Sub-Contract shall be extended to take account of the notice period required under clause 3.1.
3.3 The Sub-Contractor's right to terminate its employment under the Sub-Contract, or to discontinue the design of the Sub-Contract Designs, shall cease if, within the period referred to in clause 3.1, the Beneficiary gives notice to the Sub-Contractor, copied to the Consultant:
(a) requiring the Sub-Contractor not to terminate its employment or not to discontinue the design of the Sub-Contract Designs under the Sub-Contract;
(b) acknowledging that the Beneficiary (or its nominee) will assume all the Consultant's obligations under the Sub-Contract; and
(c) undertaking that the Beneficiary or its nominee will pay to the Sub-Contractor:
(i) any sums due and payable to the Sub-Contractor under the Sub-Contract in future; and
(ii) any sums then due and payable to the Sub-Contractor under the Sub-Contract that are unpaid.
3.4 If the Beneficiary or its nominee serves notice on the Sub-Contractor under clause 3.3, then, from the date of service of the notice, the Sub-Contract shall continue in full force and effect, as if it had been entered into between the Sub-Contractor and the Beneficiary (to the exclusion of the Consultant).
3.5 In complying with this clause 3, the Sub-Contractor:
(a) does not waive any breach of the Sub-Contract or default under the Sub-Contract by the Consultant; and
(b) may exercise its right to terminate its employment under the Sub-Contract or discontinue the design of the Sub-Contract Designs after the expiry of the notice period referred to in clause 3.1, unless the Sub-Contractor's right to terminate or discontinue has ceased under clause 3.3.
4. Step-in rights: Beneficiary may step-in
4.1 Without affecting clause 3.1, if the Beneficiary serves a notice on the Sub-Contractor, copied to the Consultant, that:
(a) confirms that the Beneficiary wishes to step-in to the Sub-Contract; and
(b) complies with the requirements for a Beneficiary's notice under clause 3.3,
then, from the date of service of the notice, the Sub-Contract shall continue in full force and effect, as if it had been entered into between the Sub-Contractor and the Beneficiary (to the exclusion of the Consultant).
4.2 The Sub-Contractor shall assume that, between the Consultant and the Beneficiary, the Beneficiary may give a notice under clause 4.1. The Sub-Contractor shall not enquire whether the Beneficiary may give that notice.
4.3 In complying with this clause 4, the Sub-Contractor does not waive any breach of the Sub-Contract or default under the Sub-Contract by the Consultant.
5. Step-in rights: Sub-Contractor's position and Consultant's consent
5.1 The Sub-Contractor shall not incur any liability to the Consultant by acting in accordance with clause 3 or clause 4.
5.2 The Consultant has executed this agreement to confirm its consent to the agreement.
6. No instructions to Sub-Contractor by Beneficiary
Unless the Beneficiary has stepped-in under clause 3 or clause 4, the Beneficiary may not give instructions to the Sub-Contractor under this agreement.
7. Copyright
7.1 The Sub-Contractor hereby acknowledges that all IPR in the Design Information shall vest in the Council. The Sub-Contractor shall execute all such documents and do all such acts as the Council may require to ensure that the IPR in the Design Information properly vests in the Council.

7.2 The Sub-Contractor hereby grants to the Council an irrevocable, perpetual, royalty-free, non-exclusive licence to copy and use the Pre-existing IPR and to reproduce the designs contained in them for any purpose whatsoever relating to the Property. This licence shall be transferable to third parties and the Council shall be entitled to grant sub-licences, in each case without the consent of the Sub-Contractor.
7.3 To the extent that the IPR in any of the Pre-existing IPR is not vested in the Sub-Contractor, it shall procure in favour of the Council a licence in terms equivalent to clause 7.2 from the owner of such IPR. 

7.4 The Sub-Contractor warrants that the use and reproduction of the Pre-existing IPR will not infringe the rights of any third party. The Sub-Contractor will indemnify and keep indemnified the Council for any and all costs, claims, proceedings, expenses and  losses whatsoever that the Council may suffer as a result of the Sub-Contractor’s breach of its obligations under this clause. 

7.5 The Sub-Contractor hereby waives its rights (including any moral right to be identified as the author of the Design Information) under the Copyright, Designs and Patents Act 1988 or any similar provisions of law in any jurisdiction and agrees to hold on trust for the Council any of the rights referred to in this clause in which the legal title has not passed (or will not pass) to the Council.

7.6 The Sub-Contractor hereby warrants to the Council that it has obtained from each of the Sub-Contractor’s personnel a written irrevocable waiver of their rights to the fullest extent permissible by law (including any moral right to be identified as the author of the Design Information) under the Copyright, Designs and Patents Act 1988 or any similar provisions of law in any jurisdiction and that each of the Sub-Contractor’s personnel has agreed to hold on trust for the Council any of the rights referred to in this clause in which the legal title has not passed (or will not pass) to the Council. 
8. Professional indemnity insurance
8.1 The Sub-Contractor shall maintain with a reputable insurance company professional indemnity insurance for an amount of at least £[SUM] [for any one occurrence or series of occurrences arising out of any one event OR in the annual aggregate] for a period beginning on the date of this agreement and ending twelve (12) years after the date of making good of defects of the Designs.
8.2 Whenever the Beneficiary reasonably requests, the Sub-Contractor shall send the Beneficiary evidence that the Sub-Contractor's professional indemnity insurance is in force, including, if required by the Beneficiary, an original letter from the Sub-Contractor's insurers or brokers confirming:
(a) the Sub-Contractor's then current professional indemnity insurance; and
(b) that the premiums for that insurance have been paid in full at the date of that letter.
9. Liability period
The Beneficiary may not commence any legal action against the Sub-Contractor under this agreement after twelve (12) years from the date of making good of defects of all of the Designs.
10. Assignment
10.1 The Beneficiary shall be entitled to assign, transfer, sub-contract, novate or otherwise dispose of this agreement:

(a) at any time to any other body which substantially performs any of the functions that previously had been performed by the Beneficiary; and
(b) on three (2) occasions to any person.
10.2 The Beneficiary shall notify the Sub-Contractor and the Consultant of any assignment. If the Beneficiary fails to do this, the assignment shall still be valid.
10.3 The Sub-Contractor shall not contend that any person to whom the benefit of this agreement is assigned under clause 10.1 may not recover any sum under this agreement because that person is an assignee and not a named party to this agreement.
11. Notices
11.1 A notice given to a party under or in connection with this agreement:
(a) shall be in writing and in English;
(b) shall be sent to the party for the attention of the contact and at the address, fax or email address listed in clause 11.2;
(c) may be sent by a method listed in clause 11.4; and
(d) is deemed received as set out in clause 11.4 if prepared and sent in accordance with this clause.
11.2 The Parties' addresses and contacts are as set out in this table: 
	Party
	Contact
	Address
	Fax number
	Email address

	Sub-Contractor
	[POSITION OF CONTACT]
	[ADDRESS]
	[FAX NUMBER]
	[Email address]

	Beneficiary
	[POSITION OF CONTACT]
	[ADDRESS]
	[FAX NUMBER]
	[Email address]

	[Contractor]
	[POSITION OF CONTACT]
	[ADDRESS]
	[FAX NUMBER]
	[Email address]


11.3 A party may change its details given in the table in clause 11.2 by giving notice, the change taking effect for the party notified of the change at 9.00 am on the later of: 
(a) the date, if any, specified in the notice as the effective date for the change; or  
(b) the date five (5) Working Days after deemed receipt of the notice. 
11.4 This table sets out: 
(a) delivery methods for sending a notice to a party under this agreement; and  
(b) for each delivery method, the corresponding delivery date and time when delivery of the notice is deemed to have taken place provided that all other requirements in this clause have been satisfied:
	Delivery method
	Delivery date and time

	Delivery by hand.
	On signature of a delivery receipt.

	Pre-paid first class post or other next working day delivery service. 
	9.00 am on the second Working Day after posting.

	Fax.
	9.00am on the next Working Day after receipt of a transmission report confirming successful transmission.

	Email.
	9.00am on the next Working Day after transmission.


11.5 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
12. Third party rights
A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement.
13. Governing law
This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England. 

14. Jurisdiction
Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this Agreement or its subject matter or formation (including non-contractual disputes or claims).

IN WITNESS WHEREOF the Parties have hereunto caused their respective common seals to be affixed or executed this agreement by authorised officer and this deed is delivered the day and year first before written.

THE COMMON SEAL of the MAYOR AND

)

BURGESSES OF THE LONDON BOROUGH
)

OF MERTON was hereunto affixed in the 

)

presence of:





)

Authorised Officer ………………………………………………………………….
	
	

	Executed as a deed by [NAME OF SUB-CONTRACTOR] acting by [NAME OF FIRST DIRECTOR], a director and [NAME OF SECOND DIRECTOR OR SECRETARY], [a director OR its secretary]
	.......................................
[SIGNATURE OF FIRST DIRECTOR]
Director
.......................................
[SIGNATURE OF SECOND DIRECTOR OR SECRETARY]
[Director OR Secretary]

	OR

	

	Executed as a deed by [NAME OF SUB-CONTRACTOR] acting by [NAME OF DIRECTOR], a director, in the presence of:
.......................................
[SIGNATURE OF WITNESS]
[NAME, ADDRESS [AND OCCUPATION] OF WITNESS]
 
	.......................................
[SIGNATURE OF DIRECTOR]
Director
 

	
	

	
	

	
	

	Executed as a deed by [NAME OF Consultant] acting by [NAME OF FIRST DIRECTOR], a director and [NAME OF SECOND DIRECTOR OR SECRETARY], [a director OR its secretary]
	.......................................
[SIGNATURE OF FIRST DIRECTOR]
Director
.......................................
[SIGNATURE OF SECOND DIRECTOR OR SECRETARY]
[Director OR Secretary]

	OR

	

	Executed as a deed by [NAME OF Consultant] acting by [NAME OF DIRECTOR], a director, in the presence of:
.......................................
[SIGNATURE OF WITNESS]
[NAME, ADDRESS [AND OCCUPATION] OF WITNESS]
 
	.......................................
[SIGNATURE OF DIRECTOR]
Director
 


� Relevant if the Sub-Contractor is a partnership or unincorporated association





