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Warranty Agreement

This Agreement is made the 20

Between (1
(Company No. )

ofiwhose registered office is at

(‘the Contractor’)

And (2)
(Company No. )

offwhose registered office is at

(‘the Employer’)

And (3)
(Company No. ym

of/whose registered office is at

(‘the Funder’,

which term shall include all permitted assignees under this Agreement).

] Where the Contractor, Employer or Funder is neither a company incorporated under the Companies Acts nor a company
registered under the laws of another country, delete the references to Company number and registered office. In the case of a
company incorporated outside England and Wales, particulars of its place of incorporation should be inserted immediately before
its Company number.
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Second

Third

(untitled) 1362733905  20/01/2020

Whereas

the Funder has entered into an agreement (‘the Finance Agreement’) with the Employer for the
provision of finance in connection with the carrying out of building works

(‘the Works',

which term shall include any changes made to the building works in accordance with the Building
Contract);

by a contract dated (‘the Building Contract', which term shall include any
enforceable agreements reached between the Employer and the Contractor and which arise out of
and relate to the same) the Employer has appointed the Contractor to carry out and complete the
Works;

the Employer is a Party to this Agreement for the purpose of giving the acknowledgements set out
in clauses 5 and 6-4;
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Now it is hereby agreed as follows

In consideration of the payment of one pound (£1) by the Funder to the Contractor, receipt of
which the Contractor acknowledges:

The Contractor warrants that he has complied and will continue to comply with the Building
Contract. In the event of any breach of this warranty:

1 the Contractor’s liability to the Funder for costs under this Agreement shall be limited to the
proportion of the Funder's losses which it would be just and equitable to require the
Contractor to pay having regard to the extent of the Contractor's responsibility for the same,
on the assumptions that the Consultant(s) (as defined in the Building Contract):

1 has or have provided contractual undertakings to the Funder that he or they has or
have and will perform his or their services in connection with the Works in
accordance with the terms of his or their respective consultancy agreements and
that there are no limitations on liability as between the Consultant and the Employer
in the consultancy agreement(s); and

2 has or have paid to the Funder such proportion of the Funder's losses as it would be
just and equitable for them to pay having regard to the extent of their responsibility
for the Funder's losses;

"2 the Contractor shall be entitled in any action or proceedings by the Funder to rely on any
term in the Building Contract and to raise the equivalent rights in defence of liability as he
would have against the Employer under the Building Contract;

-3 the obligations of the Contractor under or pursuant to this clause 1 shall not be released or
diminished by the appointment of any person by the Funder to carry out any independent
enquiry into any relevant matter.

The Contractor further warrants that unless required by the Building Contract or unless otherwise
authorised in writing by the Employer or by the Architect/Contract Administrator named in or
appointed pursuant to the Building Contract (or, where such authorisation is given orally,
confirmed in writing by the Contractor to the Employer and/or the Architect/Contract
Administrator), he has not used and will not use materials in the Works other than in accordance
with the guidelines contained in the edition of ‘Good Practice in Selection of Construction
Materials’ (British Council for Offices) current at the date of the Building Contract. In the event of
any breach of this warranty the provisions of clause 1 shall apply.

The Funder has no authority to issue any direction or instruction to the Contractor in relation to the
Building Contract unless and until the Funder has given notice under clause 5 or 6-4.

The Funder has no liability to the Contractor in respect of amounts due under the Building
Contract unless and until the Funder has given notice under clause 5 or 6-4.

The Contractor agrees that, in the event of the termination of the Finance Agreement by the
Funder, the Contractor shall, if so required by written notice given by the Funder and subject to
clause 7, accept the instructions of the Funder or its appointee to the exclusion of the Employer in
respect of the Works upon the terms and conditions of the Building Contract. The Employer
acknowledges that the Contractor shall be entitled to rely on a notice given to the Contractor by
the Funder under this clause 5 as conclusive evidence for the purposes of this Agreement of the
termination of the Finance Agreement by the Funder; and further acknowledges that such
acceptance of the instructions of the Funder to the exclusion of the Employer shall not constitute
any breach of the Contractor's obligations to the Employer under the Building Contract.

-1 The Contractor shall not exercise any right of termination of his employment under the
Building Contract without having first:

o | copied to the Funder any notices required by the Building Contract to be sent to the
Architect/Contract Administrator or to the Employer prior to the Contractor being
entitled to give notice under the Buiiding Contract that his employment under the
Building Contract is terminated; and

121 See the Guidance Notes.
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-2 given to the Funder written notice that he has the right under the Building Contract
forthwith to notify the Employer that his employment under the Building Contract is
terminated.

-2 The Contractor shall not treat the Building Contract as having been repudiated by the
Employer without having first given to the Funder written notice that he intends so to notify
the Employer.

-3 The Contractor shall not:
1 issue a notice to the Employer to which clause 6-1-2 refers; or

-2 notify the Employer that he is treating the Building Contract as having been
repudiated by the Employer as referred to in clause 6-2

before the lapse of 14 days from receipt by the Funder of the notice by the Contractor
which the Contractor is required to give under clause 6-1-2 or 6-2.

-4 The Funder may, not later than the expiry of the period referred to in clause 63, require the
Contractor by written notice and subject to clause 7 to accept the instructions of the Funder
or its appointee to the exclusion of the Employer in respect of the Works upon the terms
and conditions of the Building Contract. The Employer acknowledges that the Contractor
shall be entitled to rely on a notice given to the Contractor by the Funder under this clause
6-4 and that acceptance by the Contractor of the instructions of the Funder to the exclusion
of the Employer shall not constitute any breach of the Contractor's obligations to the
Employer under the Building Contract. Provided that nothing in this clause 6-4 shall relieve
the Contractor of any liability he may have to the Employer for any breach of the Building
Contract.

it shall be a condition of any notice given by the Funder under clause 5 or 6-4 that the Funder or
its appointee accepts liability for payment of the sums due and payable to the Contractor under
the Building Contract and for performance of the Employer’s obligations including payment of any
sums outstanding at the date of such notice. Upon the issue of any notice by the Funder under
clause 5 or 64, the Building Contract shall continue in full force and effect as if no right of
termination of the Contractor's employment under the Building Contract, nor any right of the
Contractor to treat the Building Contract as having been repudiated by the Employer had arisen
and the Contractor shall be liable to the Funder and its appointee under the Building Contract in
lieu of his liability to the Employer. If any notice given by the Funder under clause 5 or 6-4
requires the Contractor to accept the instructions of the Funder’s appointee, the Funder shall be
liable to the Contractor as guarantor for the payment of all sums from time to time due to the
Contractor from the Funder’'s appointee.

Al rights including copyright in all Contractor's Design Documents (as defined in the Building
Contract), if any, shall remain vested in the Contractor but, subject to the Contractor having been
paid all sums due and payable under the Building Contract, the Funder and its appointee shall
have an irrevocable, royalty-free, non-exclusive licence to copy and use the Contractor's Design
Documents and to reproduce the designs and content of them for any purpose relating to the
Works including, without limitation, the construction, completion, maintenance, letting, sale,
promotion, advertisement, reinstatement, refurbishment and repair of the Works. Such licence
shall enable the Funder and its appointee to copy and use the Contractor's Design Documents for
an extension of the Works but shall not include any right or licence to reproduce the designs
contained in them for any extension of the Works. The Contractor shall not be liable for any such
use by the Funder or its appointee of any of the Contractor's Design Documents for any purpose
other than that for which they were prepared.

Where the Building Contract requires the Contractor to take out and maintain Professional
Indemnity insurance, the Contractor warrants that he has and shall maintain that insurance in the
amount, on the terms and for the period referred to in the Building Contract, provided always that
such insurance is available at commercially reasonable rates. The Contractor shall immediately
give written notice to the Funder if such insurance ceases to be available at commercially
reasonable rates in order that the Contractor and the Funder can discuss the means of best
protecting their respective positions in the absence of such insurance. As and when reasonably
requested to do so by the Funder or its appointee under clause 5 or 6-4, the Contractor shall
produce for inspection documentary evidence that his Professional indemnity insurance is being
maintained.

This Agreement may be assigned without the Contractor's consent by the Funder, by way of
absolute legal assignment, to another person (P1) providing finance or re-finance in connection
with the carrying out of the Works and by P1, by way of absolute legal assignment, to another
person (P2) providing finance or re-finance in connection with the carrying out of the Works. In
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such cases the assignment shall only be effective upon written notice of it being given to the
Contractor. No further or other assignment of this Agreement will be permitted and in particular P2
shall not be entitled to assign this Agreement.

Any notice to be given by the Contractor to the Funder or by the Funder to the Contractor shall be
duly given if delivered by hand or sent by Recorded Signed for or Special Delivery post to the
recipient at such address as he may from time to time notify to the sender or (if no such address
is then current) his last known principal business address or (where a body corporate) its
registered or principal office. Where sent by post in that manner, it shall, subject to proof to the
contrary, be deemed to have been received 48 hours after the date of posting.

No action or proceedings for any breach of this Agreement shall be commenced against the
Contractor after the expiry of the relevant period from the date of practical completion of the
Works under the Building Contract. Where the Building Contract provides for completion by
Sections, no action or proceedings shall be commenced against the Contractor in respect of any
Section after the expiry of the relevant period from the date of practical completion of such
Section. For the purposes of this clause, the relevant period shall be:

1 where this Agreement is executed under hand, 6 years; and
‘2 where this Agreement is executed as a deed, 12 years.

Notwithstanding any other provisions of this Agreement, the Contractor shall have no liability
under this Agreement for delay under the Building Contract unless and until the Funder serves
notice pursuant to clause 5 or 6-4. For the avoidance of doubt the Contractor shall not be required
to pay damages in respect of the period of delay where the same has been paid to or deducted by
the Employer.

Notwithstanding any other provision of this Agreement nothing in this Agreement confers or
purports to confer any right to enforce any of its terms on any person who is not a party to it.

This Agreement shall be governed by and construed in accordance with the law of England and
the English courts shall have jurisdiction over any dispute or difference.
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Warranty Particulars

State the form of building contract and, ifitis a
Standard Building Contract (SBC), whether the

Works include a Contractor's Designed Portion.
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Attestation

Note on Execution

This Agreement should be executed by all Parties, i.e. the Contractor, the Employer and the
Funder, either under hand or as a deed.

Execution under hand
If this Agreement is to be executed under hand, use the form set out on the following page. Each

Party or his authorised representative should sign where indicated in the presence of a witness
who should then sign and set out his name and address.

Execution as a Deed

If this Agreement is to be executed as a deed, each Party should use the relevant form marked
‘Execution as a Deed’ in accordance with the notes provided.

Other forms of Attestation
In cases where the forms of attestation set out are not appropriate, e.g. in the case of certain

housing associations and partnerships or if a Party wishes an attorney to execute this Agreement
on his behalf, the appropriate form(s) may be inserted in the vacant space opposite and/or below.
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Execution under hand

AS Witness the hands of the Parties

or their duly authorised representatives

Signed by or on behalf of the
Contractor

in the presence of:

witness’ signature

witness' name

witness’ address

Signed by or on behalf of the
Employer

in the presence of:

witness’ sighature

witness’ name

witness’ address

Signed by or on behaif of the
Funder

in the presence of:

witness' signature

witness' name

witness’ address
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Notes on Execution as a Deed

For the purposes of execution as a deed, three forms are provided for execution, one for the
Contractor, one for the Employer and the other for the Funder. Each form provides four methods
of execution, (A) to (D), for use as appropriate. The full name of the Contractor, Employer or
Funder (whether an individual, a company or other body) should be inserted where indicated at
the commencement of the relevant form. This applies irrespective of the method used.

For public and private companies incorporated and registered under the Companies Acts, the
three principal methods of execution as a deed are:

(A) through signature by a Director and the Company Secretary or by two Directors;

(B) by affixing the company’s common seal in the presence of a Director and the Company
Secretary or of two Directors or other duly authorised officers; or

(C) signature by a single Director in the presence of a witness who attests the signature.

Methods (A) and (C) are available to public and private companies whether or not they have a
common seal. (Method (C) was introduced by section 44(2)(b) of the Companies Act 2006.)
Methods (A) and (C) are not available under companies legislation to local authorities or to certain
other bodies corporate, e.g. bodies incorporated by letters patent or private Act of Parliament that
are not registered under companies legislation and such bodies may only use method (B).

Where method (A) is being used, delete the inappropriate words and insert in the spaces
indicated the names of the two Directors, or of the Director and the Company Secretary, who are
to sign.

If method (B) (affixing the common seal) is adopted in cases where either or both the authorised
officers attesting its affixation are not themselves a Director or the Company Secretary, their
respective office(s) should be substituted for the reference(s) to Director and/or to Company
Secretary/Director. (In the case of execution by bodies that are not companies, the reference to
“Company” under the second signature should be deleted where appropriate.)

Method (C) (execution by a single Director) has been introduced primarily, but not exclusively, for
‘single officer’ companies. The Director should sign where indicated in the presence of a witness
who should then sign and set out his name and address.

Where the Contractor, Employer or Funder is an individual, he should use method (D) and sign
where indicated in the presence of a witness who should then sign and set out his name and
address.
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Execution as a Deed
Executed as a Deed by the Contractor

namely *

(A) acting by a Director and the Company Secretary/two Directors of the company #°

and
(Print name of signatory) (Print name of signatory)
Signature Director Signature ~ Company Secretary/Director
(B) by affixing hereto the common seal of the company/other body corporate
in the presence of
Signature Director
Signature Company Secretary/Director PP e .
r' \l
|‘ ‘l
[Common seal of company]
(C) by attested signature of a single Director of the company #¢
Signature Director
in the presence of
Witness’ signature (Print name)
Witness' address
(D) by attested signature of the individual ¢
Signature
in the presence of
Witness’ signature (Print name)

Witness’ address

Note: The numbers on this page refer to the numbered paragraphs in the Notes on Execution as a Deed.
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Execution as a Deed
Executed as a Deed by the Employer

namely 1

(A) acting by a Director and the Company Secretary/two Directors of the company 2 3

and
(Print name of signatory) (Print name of signatory)
Signature Director Signature ~ Company Secretary/Director
(B) by affixing hereto the common seal of the company/other body corporate 2 4
in the presence of
Signature Director
Signature Company Secretary/Director R RN :
.' ':
I' 'l
[Common seal of company]
(C) by attested signature of a single Director of the company 2 ¢
Signature Director
in the presence of
Witness' signature (Print name)
Witness’ address
(D) by attested signature of the individual
Signature
in the presence of
Witness’ signature (Print name)

Witness’ address

Note: The numbers on this page refer to the numbered paragraphs in the Notes on Execution as a Deed.
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Execution as a Deed
Executed as a Deed by the Funder

namely 1

(A) acting by a Director and the Company Secretary/two Directors of the company *?

and
(Print name of signatory) (Print name of signatory)
Signature Director Signature ~ Company Secretary/Director
(B) by affixing hereto the common seal of the company/other body corporate 2+
in the presence of
Signature Director
Signature ~ Company Secretary/Director i SR
¢ A Y
'! \‘
r 1
] 1
L] 1
L] [
A ) )
\‘ ’l
[Common seal of company]
(C) by attested signature of a single Director of the company *¢
Signature Director
in the presence of
Witness' signature (Print name)
Witness’ address
(D) by attested signature of the individual ¢
Signature
in the presence of
Witness’ signature (Print name)

Witness’ address

Note: The numbers on this page refer to the numbered paragraphs in the Notes on Execution as a Deed.
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Guidance Notes

General

This Collateral Warranty CWa/F 2016 is for use with contracts let under SBC, IC, ICD, DB and
PCC where warranties are to be given by the Contractor to a person (‘Funder’) who has entered
into an agreement with the Employer to provide finance for the Works (‘Finance Agreement’).

Each of these contracts contains optional requirements for the giving of Collateral Warranties by
the Contractor, subject to the necessary details being given in or by the Rights Particulars
incorporated in the contract. Those details should therefore be included in the tender documents
issued to prospective Contractors by the Employer or his professional team.

Commentary

Parties and Recitals

The Parties and the first two Recitals require completion, and should conform with the notice to
the Contractor under clause 7D of SBC or DB, clause 7-7 of IC or ICD or clause 6D of PCC that
requires him to execute this Warranty. Care should be taken in each notice to give the correct
particulars of the Funder.

As stated in the Third Recital, the Employer is a Party to this Agreement for the purposes of the
acknowledgements given in clauses 5 and 6-4. This is to allow the Contractor to comply with the
obligations imposed upon him under those clauses, without being liable to the Employer for
breach of contract.

Clause 1

This confirms that the Contractor owes the same obligation to the Funder as he owes to the
Employer under the Building Contract, but subject to clauses 1-1 and 1-2.

It is for the Employer and the Funder to agree on the information that is to be given to the Funder
about the content of the Building Contract in order to avoid any allegation by the Funder after the
execution of this Warranty that he was not aware of the content of the Building Contract and/or of
any enforceable agreements of the type referred to in the Second Recital.

Clauses 1-1 and 1-2 qualify and limit the Contractor's liability in the event of a breach by the
Contractor of the Building Contract.

Clause 1-1 is intended to limit the Contractor's potential liability. The Warranty given by the
Contractor is based on the assumptions set out in clauses 1-1-1 and 1-1-2 and the limitation
applies whether or not the Consultants employed by the Employer have actually given contractual
undertakings to the Funder. The Consultants are as defined in the Building Contract.

Previously, JCT's recommendation has been for the net contribution clauses in this warranty to be
disapplied where DB is in use. In the 2016 edition of this warranty, the Net Contribution clauses
now apply (unless the Parties agree otherwise). The rationale for this is that JCT considers under
DB there are circumstances where the Employer's Consultants could be held jointly liable with the
Contractor in respect of a design defect particularly when it is considered that under clause 2-11
of DB (subject to certain exceptions) the Employer retains responsibility for the contents of the
Employer's Requirements.

By clause 1-2, and subject to clause 1-1, the Funder is intended to be in a similar position to the
Employer in terms of enforcing rights under the Building Contract in that the Contractor may raise
against the Funder the same defences of liability as he could against the Employer.

Clause 1-3 records that the appointment by the Funder of any consultant (e.g. to survey the
buildings comprising the Works) shall not affect any liability which the Contractor may have under
clause 1.

Clause 2

The Contractor warrants that he has not used and will not use materials in the Works other than in
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accordance with the guidelines contained in the publication ‘Good Practice in Selection of
Construction Materials’. Clause 2 excuses the use by the Contractor of other materials if the use
has been required or authorised in writing by the Employer or by the Architect/Contract
Administrator on his behalf, though it should be noted that the Contractor will in appropriate
circumstances have a duty to warn against such use.

Clause 3

This is included to make it clear that the Funder has no power or authority to instruct the
Contractor in his duties to the Employer under the Building Contract unless and until the Funder
exercises its rights under clause 5, following termination of the Finance Agreement, or under
clause 6-4.

Clause 4

As indicated by this clause, the Funder has no liability for any amounts due under the Building
Contract until he has given a notice under clause 5 or 6-4.

Clauses 5,6 and 7

These clauses entitle the Funder to ‘step in’ and take over as Employer and oblige the Contractor
to accept the instructions of the Funder in circumstances where the Contractor might otherwise
terminate his employment under the relevant provisions in the Building Contract or treat the
Building Contract as repudiated by the Employer.

To give the Funder a reasonable time to decide whether to ‘step in’ under clause 6-4, clause 61
requires the Contractor to copy to the Funder any warning notice which has to be given under the
Building Contract before the Contractor can give notice to the Employer that the Contractor's
employment is terminated or, alternatively, to notify the Funder if the Contractor considers that the
Employer has repudiated the Building Contract.

If the Contractor:

+ is subsequently in a position to give to the Employer actual notice of termination of the
Contractor's employment under the Building Contract; or

- intends to notify the Employer that he is treating the Building Contract as having been
repudiated by the Employer,

the Contractor, by clause 6-3, may give such notice to the Employer but not without having given
the Funder at least 14 days notice that the Contractor's right to termination has actually arisen or,
in the case of repudiation, that he intends so to notify the Employer.

The Funder may within that period act under clause 6-4 and give notice that he will take over the
rights and obligations of the Employer but on the terms of clause 7 in regard to the Funder
accepting all the liabilities of the Employer at the date of the takeover and agreeing to perform all
the Employer’s obligations under the Building Contract.

Clause 8

This clause refers to Contractor's Design Documents, as defined in the Building Contract, and will
therefore only be applicable where the Contractor has carried out a design function in relation to
the Works. By this clause the Funder is given the rights that might reasonably be expected but it
does not allow the reproduction of the designs for any purpose outside the scope of the Works;
such reproduction would require a further agreement with the Contractor.

Clause 9

This clause will only be applicable where the Contractor is required under the Building Contract to
take out and maintain Professional Indemnity insurance. The undertaking given by the Contractor
in relation to such insurance is in the same terms as that given to the Employer under the Building
Contract (clause 6-15 of SBC and DB; clause 6-19 of ICD). Where clause 9 applies, it should be
noted:

« the obligation to maintain Professional Indemnity insurance is subject to the proviso that such
insurance continues to be available at commercially reasonable rates; if after the insurance
has been taken out the rates upon any renewal cease to be commercially reasonable the
Contractor must inform the Funder;

« ot all Contractors will have, or can obtain, Professional Indemnity insurance and Funders
must recognise this when seeking to operate the terms of clause 9.
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Clause 10

This clause allows the Funder, without the Contractor's consent, to assign the benefit of this
Agreement to any other person providing finance or re-finance for the Works (P1), provided it is
done by formal legal assignment. P1 may by the same means, without consent, assign the benefit
to another such person (P2) but assignment by P2 is not permitted.

Clause 11

This clause sets out the required methods of giving notices under this Agreement.

Clause 12

This clause makes clear that, unless proceedings have previously been commenced, any liability
that the Contractor has under this Warranty ceases on the expiry of the relevant period from the
date of practical completion of the Works (or, where completed in Sections, practical completion
of the relevant Section).

The relevant period is 6 or 12 years depending on whether this Agreement is to be executed
under hand or executed as a deed — see Attestation below.

Clause 13

This clause makes it clear that the Contractor does not, under this Warranty, have any liability to
the Funder for delay in completion of the Works unless and until a notice is served by the Funder
under clause 5 or 6-4.

Clause 14

The JCT has agreed that this Warranty should contract out of the Contracts (Rights of Third
Parties) Act 1999.

Clause 15

It will be noted that this Agreement is to be governed by English law and that the English courts
shall have jurisdiction over any dispute or difference. If the Building Contract provides that it is to
be governed by the law of any other jurisdiction, this Warranty should generally be conformed with
it.

Disputes under this Agreement are not intended to be referable to arbitration unless the
Contractor and the Funder otherwise agree, in which case provisions for reference to arbitration
and the conduct of any arbitration may be inserted. However, if a Funder ‘steps in' to replace the
Employer under the Building Contract (see clauses 5 and 6-4), the dispute resolution provisions of
the Building Contract would continue to apply to any dispute arising out of or in connection with
that contract.

Attestation

The prescribed mode of execution is in general intended to follow the mode adopted for the
Building Contract, i.e. where the latter is executed as a deed, this Agreement should also be
executed as a deed and, where executed under hand, this Agreement may also be executed
under hand.
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