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THIS AGREEMENT is made on [•] 

BETWEEN 

(1)
The Bank of England, whose principal place of business is at Threadneedle Street, London, EC2R 8AH (the “Bank”); and 

(2)
[•], a company incorporated in England and Wales under company number [•] whose registered office is at [•] (the “Contractor”).

The Bank wishes to obtain and the Contractor is willing to supply the Services on the Terms attached. This Front Sheet together with the Contract Summary, Terms and Schedules (including any Annexes contained therein) constitute one agreement (the “Agreement”) and should be read in conjunction with each other so that the parties understand the terms on which the Services will be provided. Should a conflict or inconsistency arise between the provisions of this front sheet, the Contract Summary, a Clause in the Terms or a paragraph in the Schedules, the order of precedence shall be: (1) Schedule 2 (Specification); (2) the Terms; (3) the Schedules (other than Schedule 2); (4) this Front Sheet; and (5) the Contract Summary, but only to the extent required to resolve such conflict or inconsistency.

This Agreement will apply to the Contractor’s provision of the Services to the exclusion of any other terms that the Contractor seeks to impose or incorporate or that are implied by trade, custom, practice or course of dealing. Accordingly, this Agreement shall override any additional, inconsistent or conflicting terms or any purchase order, quotation, confirmation, invoice, acknowledgement, release, or other written correspondence. Any such additional or different terms are hereby deemed material alterations (that have not been agreed pursuant to Clause 14.1) and notice of objection and rejection of them is hereby given. 

EXECUTED by the parties

	For and on behalf of the Governor and Company of THE BANK OF ENGLAND


	For and on behalf of [THE CONTRACTOR]

	By:
_________________________


	By:
_________________________

	Name:
_________________________


	Name:
_________________________

	Title:
_________________________


	Title:
_________________________

	Date:
_________________________
	Date:
_________________________


CONTRACT SUMMARY
[Note to bidders: This contract summary will be supplemented by information provided during the procurement process.]

Description: Agreement for installation, support and maintenance services and spare parts for fire detection and suppression equipment. 
The Contractor shall provide the Services in accordance with the Specification (set out in Schedule 1) and Key Performance Indicators (set out in Schedule 4). Any legal terms and conditions included by the Contractor in Schedule 1 shall have no effect in relation to the Services provided under this Agreement, which shall be solely governed by the Bank’s Terms set out herein. 

Effective Date: 1st September 2019
Term/duration: 1st September 2019 to 31st August 2022 (inclusive) 

Term extension(s): two (2) successive periods of one (1) year

Charges: An Annual Maintenance Charge of [AMOUNT] and such further Charges applicable in accordance with Schedule 2.

Premises at which Services will be performed: Head Office, Moorgate, Debden, Leeds
Bank Division: Property Procurement and Security Division
Bank Contract Owner: [•]

Contractor Contract Manager: [•]
TERMS AND CONDITIONS FOR THE PROVISION OF SERVICES (“Terms”)
Scope

1.1 This Agreement shall apply only to the provision of Services as specified in the Specification.
1.2 This Agreement (together with the documents referred to in it) constitutes the entire agreement and understanding between the parties in respect of the matters dealt with in it and supersedes, cancels and nullifies any previous agreement between the parties in relation to such matters.

1.3 Each of the parties acknowledges and agrees that in entering into this Agreement (together with the documents referred to in it) it does not rely on, and shall have no remedy in respect of any statement, representation, warranty or undertaking (whether negligently or innocently made) other than as expressly set out in this Agreement. Nothing in this Agreement shall exclude any liability for fraud or fraudulent misrepresentation.

Spare Parts
1.4 As part of the Services, the Contractor shall Supply and (as required) replace such spare parts as may be required to ensure the proper operation and function of the Systems which are being maintained in accordance with the Specification (those elements being "Spares"). An indicative list of Spares is set out in the Specification.

1.4.1 The Contractor shall: 

(a) procure, deliver and install within the Systems the Spares as required for the proper operation and function of the Systems at each of the Premises; 

(b) ensure that the Spares are fully compatible with the Bank's requirements; 

(c) ensure that the Spares are suitable and of a suitable quality for use they are intended for and have not been damaged or tampered with; and 

(d) use (and the Bank shall rely on) appropriate skill and judgment in the supply and installation of Spares.
1.4.2 Tide and risk in the Spares shall without prejudice to any other rights or remedies of the Bank pass to the Bank at the time of acknowledgement of delivery. The point of delivery shall be when the Spares are delivered to the Premises, accepted and signed for by the Bank. Delivery shall include the unloading, stacking and/or installation of the Spares (as appropriate) by the Staff or the Contractor's suppliers or carriers at such place as the Bank or duly authorised person shall reasonably direct. 
1.4.3 The Bank shall be under no obligation to accept or pay for any Spares delivered in excess of the Bank's reasonable requirements. If the Bank elects not to accept such over-delivered Spares it shall be entitled to give notice in writing to the Contractor to remove them within 7 days of receipt by the Contractor of such notice and to refund to the Bank any expenses incurred by the Bank as a result of such over-delivery (including but not limited to the costs of moving and storing them) failing which the Bank shall be entitled to dispose of such Spares and to charge the Contractor for the costs of such disposal. The risk in any over-delivered Spares shall remain with the Contractor until they are collected by or on behalf of the Contractor or disposed of or purchased by the Bank, as appropriate.

1.4.4 The Contractor warrants and represents that:

(a) the Spares comply with all Laws;

(b) the Spares shall conform in all respects with any sample Approved by the Bank ("Approved Sample") or, in the absence of a sample, all Spares supplied shall be within the normal limits of industrial quality; and

(c) the Spares shall be free from defects in design, materials and workmanship and be fit and sufficient for all the purposes for which such Spares are ordinarily used for and for any particular purpose made known to the Contractor by the Bank for the duration of the Warranty Period.

1.4.5 The Contractor shall permit the Bank or authorised representatives to make any inspections or tests which may reasonably be required and the Contractor shall afford all reasonable facilities and assistance free of charge. No failure to make a complaint at the time of such inspection or tests and no approval given during or after such tests or inspections shall constitute a waiver by the Bank of any rights or remedies in respect of the Spares and, in particular, the Bank retains the right to reject the Spares.
1.4.6 The Bank may by written notice to the Contractor reject any of the Spares which fail to conform to the Approved Sample or fail to meet the Bank's requirements. Such notice shall be given within a reasonable time after delivery to the Bank of the Spares concerned. If the Bank rejects any of the Spares pursuant to this Clause the Bank shall be entitled (without prejudice to other rights and remedies) either to:

(a) have the Spares repaired or replaced by the Contractor (at the Bank's option) within 7 days with Spares which conform in all respects with the Approved Sample or with the Bank's requirements and due delivery shall not be deemed to have taken place until such repair or replacement has occurred; or

(b) treat the Agreement as discharged by the Contractor's breach and require a refund from the Contractor in respect of the Spares concerned together with payment of any additional expenditure over and above the price reasonably incurred by the Bank in obtaining other goods in replacement.

1.4.7 The issue by the Bank of a receipt note for the Spares shall not constitute any acknowledgement of the condition or nature of those Spares.

Provision of Services

The Services

1.4.8 The Contractor shall provide the Services during the Term in accordance with the Bank’s requirements as set out in the Specification and all applicable terms of this Agreement.
1.4.9 The parties acknowledge that the commencement and subsequent expiry or termination of this Agreement may constitute a relevant transfer for the purposes of the employment regulations. The provisions of Schedule 3 (Staff Transfer) will apply to this Agreement
Key Personnel
1.4.10 The Bank shall be entitled to:

(a) review the performance of the Services by the Contractor and the Key Personnel at any time during the Term;

(b) reject any of the Key Personnel assigned to perform the Services if in its opinion, acting reasonably, such Key Personnel do not meet the standards established by the Bank as necessary for the performance of the Services or in the event that the Bank reasonably considers the performance, behaviour or attendance of the Key Personnel is or are unsatisfactory;

1.4.11 In the event that the Bank is not satisfied with any Key Personnel assigned or put forward to perform the Services, the Bank shall advise the Contractor in writing of the exact nature of the problems and the Contractor shall, if requested by the Bank, endeavour to find a suitable replacement.

1.4.12 Key Personnel shall not be released from providing the Services without the Approval of the Bank, except by reason of long-term sickness, termination of employment or other extenuating circumstances. 

1.4.13 Any replacements to the Key Personnel shall be subject to the Approval of the Bank. Such replacements shall be of at least equal status or of equivalent experience and skills to the Key Personnel being replaced and be suitable for the responsibilities of that person in relation to the Services.

1.4.14 The Bank shall not unreasonably withhold its Approval under Clause 3.2.3 or Clause 3.2.4. Such Approval shall be conditional on appropriate arrangements being made by the Contractor to minimise any adverse impact on this Agreement which could be caused by a change in Key Personnel.

Standard of Services

1.4.15 The Contractor shall at all times comply with the Quality Standards, and where applicable shall maintain accreditation with the relevant Quality Standards authorisation body. To the extent that the standard of work has not been specified in the Agreement the Contractor shall use the best applicable techniques and standards and execute the Agreement in accordance with good industry practice.

1.4.16 The introduction of new methods or systems which impinge on the provision of the Services shall be subject to prior Approval.

1.4.17 The signing by the Bank’s Contract Manager (or his representative) of time sheets or other similar documents shall not be construed as implying the Contractor’s compliance with the Agreement.

1.4.18 In its provision of the Services, the Contractor shall and shall procure that all Staff shall comply with all Bank policies and procedures as in force from time to time. The preceding shall include but not be limited to the Bank’s security, code of conduct, IT, HR, diversity, publicity, environmental and health and safety policies and procedures. 
1.4.19 The Contractor shall perform the Services in accordance with the Key Performance Indicators. In the event that the Services do not operate in accordance with the Key Performance Indicators, the Contractor shall without prejudice to any other rights and remedies of the Bank and as an adjustment to the Charges, credit the Bank with Service Credits calculated in accordance with Schedule 4. 

1.4.20 All Service Credits shall be automatically credited to the Bank in the form of a deduction to the Charges and shall appear as such on the next invoice submitted by the Contractor to the Bank following the period in which the respective Service Credits accrued.
Remedies for Non-Conforming Services 

1.4.21 In the event that the Contractor and/or the Staff fail to perform the Services, or any of them, in accordance with this Agreement, and such failure is not caused by the Bank, then the Bank may either:

(a) require the Contractor, at the Contractor's own expense, promptly to remedy or re‑perform any non‑conforming Services; or

(b) withhold payment to the Contractor or recover as a sum of money due from the Contractor the Charges or any portion thereof that are allocable to the non‑conforming Services.

1.4.22 If the Contractor fails to remedy or re‑perform any non‑conforming Services pursuant to Clause 3.4.1(a) within 7 days after notice is given to the Contractor, the Bank may either remedy or re‑perform the non‑conforming Services itself or have them remedied or re-performed by a third party on its behalf, and in either case the Contractor shall pay the reasonable costs so incurred by the Bank.

1.4.23 In the event that the Contractor materially and repeatedly fails to perform the Services or any of them in accordance with this Agreement, and such failure is not remediable or, if remediable, is not remedied within 30 days after notice is given to the Contractor, then the Bank may terminate this Agreement in accordance with Clause 12.3.

Time of the Essence

Time of delivery shall be of the essence and failure to deliver and/or Services within the time promised or specified shall enable the Bank (at the Bank’s option) to (i) release itself from any obligation to pay for the Services; and/or (ii) cancel all or part of the Agreement. 

Contractor Equipment

1.4.24 Except in regards to nay equipment the Bank agrees in writing to provide, the Contractor shall provide all the Equipment necessary for the provision of the Services.

1.4.25 The Contractor shall make no delivery of Equipment nor commence any work on the Bank’s Premises without obtaining the Bank’s prior Approval.
1.4.26 The Contractor shall provide for the haulage or carriage of Equipment and Spares to the Premises and the removal of Equipment when no longer required at its sole cost. The Contractor shall ensure that the Bank's Premises are appropriate to contain and operate the Equipment and the Spares

1.4.27 The Contractor shall maintain all items of its Equipment and the Spares within the Bank’s Premises in a safe, serviceable and clean condition. 

1.4.28 All Equipment provided by the Contractor shall be at the risk of the Contractor and the Bank shall have no liability for any loss of or damage to such equipment unless the Contractor is able to demonstrate that such loss or damage was caused or contributed to by the negligence or default of the Bank.

1.4.29 The Bank shall have the power at any time during the provision of the Services to order in writing that the Contractor:

(a) remove from the Bank’s Premises any Equipment which in the opinion of the Bank is either hazardous, noxious or not in accordance with the Agreement; and/or

(b) substitute proper and suitable materials, plant and Equipment.

1.4.30 On completion of the delivery of the Services, the Contractor shall remove any Equipment and/or rubbish arising out of the provision of the Services and shall leave the Bank’s Premises in a neat and tidy condition.
1.4.31 The Contractor shall be responsible for the cost of repairing any damage caused to any Premises as a consequence of the provision of the Services, including installation and dismantling / removal of the Equipment. 
Mistakes in Information

The Contractor shall be responsible for the accuracy of all drawings, documentation and information supplied to the Bank by the Contractor in connection with the provision of Services and shall pay the Bank any extra costs occasioned by any discrepancies, errors or omissions therein.

Work Permits

The Contractor shall be responsible for checking that its Staff are legally entitled to work in the United Kingdom and where appropriate have the required visa, work permit or permission issued by the appropriate UK authority to undertake work of the nature for which the Contractor is supplying them to the Bank. The Contractor further agrees to indemnify the Bank against all claims, costs and damages howsoever arising from any breach of this Clause. This Clause will not be subject to the liability limit expressed in Clause 11.

Warranties and Representations

1.5 The Contractor warrants and represents that:

(a) it has full capacity and authority and all necessary consents to enter into and perform this Agreement and that this Agreement is executed by a duly authorised representative of the Contractor;

(b) it shall discharge its obligations hereunder with all due skill, care and diligence including but not limited to good industry practice and (without limiting the generality of this Clause) in accordance with its own established internal procedures;

(c) all its obligations pursuant to the Agreement shall be performed and rendered by appropriately experienced, qualified and trained Staff with all due skill, care and diligence;

(d) the Services comply with all Laws;

(e) the Services shall be to the reasonable satisfaction of the Bank;

(f) NOT USED; 

(g) the Services shall comply with any particulars specified in the Order Form; 

(h) NOT USED; 

(i) NOT USED; and

(j) it is not in default in the payment of any due and payable taxes or in the filing, registration or recording of any document or under any legal or statutory obligation or requirement which default might have a material adverse effect on its business, assets or financial condition or its ability to observe or perform its obligations under this Agreement.

Payment

Charges

1.5.2 In consideration of the performance by the Contractor of its obligations under the Agreement, the Bank shall pay the Charges in accordance with the payment terms specified in this Clause 9 and Schedule 2.

1.5.3 The Charges are exclusive of Value Added Tax. The Bank shall pay the Value Added Tax on the Charges at the rate and in the manner prescribed by Law, from time to time.

Payment and Tax

1.5.4 The Bank shall consider and verify all invoices submitted in a timely fashion and pay the undisputed sums due to the Contractor within 30 days of receipt and agreement of invoices, submitted monthly in arrears. Interest shall be payable on any undisputed late payment at a rate of 2% above the base rate of the Bank of England from time to time in force from the date on which such amount fell due until payment, whether before or after judgment.

1.5.5 The Bank may reduce payment in respect of any Services which the Contractor has either failed to provide or has provided inadequately.

1.5.6 The Contractor shall not suspend the supply of the Services unless the Contractor is entitled to terminate the Agreement under Clause 12.3.2 for failure to pay undisputed charges.

1.5.7 The Bank may set off and retain any amount owed to it by the Contractor against any amount due to the Contractor under this Agreement or under any other agreement between the Contractor and the Bank.
1.5.8 Where the Contractor or any Staff are liable to be taxed in the UK or to pay national insurance contributions in respect of consideration received under this Agreement, the Contractor shall:

(a) at all times comply with the Income Tax (Earnings and Pensions) Act 2003 and all other statutes and regulations relating to income tax, and the Social Security Contributions and Benefits Act 1992 and all other statutes and regulations relating to national insurance contributions, in respect of that consideration; and
(b) indemnify the Bank against any income tax, national insurance, apprenticeship levy and social security contributions and any other liability, deduction, contribution, assessment or claim arising from or made (whether before or after the making of a demand pursuant to the indemnity hereunder) in connection with the provision of the Services by the Contractor or any Staff.

1.5.9 In the event that any one of the Staff is liable to be taxed in the UK in respect of any consideration it receives relating to the Services, then the Contractor shall ensure that its contract with the relevant worker includes the following requirements:
(a) that the worker must comply with the Income Tax (Earnings and Pensions) Act 2003 (ITEPA) and all other statutes and regulations relating to income tax in respect of that consideration;

(b) that the worker must comply with the Social Security Contributions and Benefits Act 1992 (SSCBA) and all other statutes and regulations relating to national insurance contributions in respect of that consideration;
(c) that the Bank may, at any time during the Term, request that the worker provide information which demonstrates how the worker complies with the above requirements (a) and (b), or why those requirements do not apply to it. In such case, the Bank may specify the information which the worker must provide and the period within which that information must be provided;
(d) that the worker’s contract may be terminated at the Bank’s request if:    
(i) the worker fails to provide information requested by the Bank within the time specified by the Bank: and/or
(ii) the worker provides information which the Bank considers is inadequate to demonstrate how the worker complies with requirements (a) or (b) or confirms that the worker is not complying with those requirements; and
(e) that the Bank may supply any information it receives from the worker to HMRC for the purpose of the collection and management of revenue for which they are responsible.
Intellectual Property Rights

1.6 All Intellectual Property Rights in any specifications, instructions, plans, data, drawings, databases, patents, patterns, models, designs or other material furnished to or made available to the Contractor by the Bank shall remain the property of the Bank or its licensors.

1.7 The Contractor warrants that it has the power, authority and right (i) to provide the Services to the Bank without infringing or violating the rights (including Intellectual Property Rights) of any third party and (ii) for the Bank to fully enjoy the Services provided by the Contractor as anticipated by this Agreement without infringing or violating the rights (including Intellectual Property Rights) of any third party. The Contractor warrants that it will not knowingly, wilfully or negligently cause the Bank to be in breach of such third party Intellectual Property Rights or other rights through the Bank’s enjoyment of the Services as anticipated by this Agreement. 
1.8 If any new Intellectual Property Rights are created by the Contractor in the provision of the Services or as an output of the Services, then all such Intellectual Property Rights shall vest in the Bank. The Contractor hereby assigns (or shall procure the assignment) to the Bank, with full title guarantee, title to and all rights and interest in such Intellectual Property Rights. The Contractor shall at the request of the Bank execute all such documents and do all such further acts as the Bank may require to perfect this assignment. The Bank shall grant the Contractor a non-exclusive, non-transferable licence during the term of the Agreement, to use such Intellectual Property Rights to the extent necessary to enable the Contractor to provide the Services.

Liabilities and Indemnities

Limitation of Liability

1.8.1 Neither party excludes or limits liability to the other party for death or personal injury caused by its negligence or for any breach of any obligations implied by Section 2 of the Supply of Goods and Services Act 1982 or for any liability that may not be limited or excluded by law. 

1.8.2 Subject always to Clause 11.1.1, in no event shall either party be liable to the other for loss of profits, business, revenue, goodwill or anticipated savings and/or any indirect or consequential loss or damage.

1.8.3 Subject always to Clauses 11.1.1 and 11.1.2, the Contractor’s aggregate annual liability for all Defaults (other than a Default governed by Clause 7, Clause 9.2, Clause 10.2, Clause 13, Clause 14.7, and Paragraphs 3 and 4 of Schedule 3 which shall be unlimited) under or in connection with this Agreement shall in no event exceed the greater of one million pounds (£1,000,000) or two hundred per cent (200%) of the Charges. 

1.8.4 Subject always to Clauses 11.1.1 and 11.1.2, the Bank’s aggregate liability under the Agreement for all Bank Defaults (other than a Default governed by paragraph 5 of Schedule 3 which shall be unlimited) shall in no event exceed one hundred and fifty per cent (150%) of the Charges. 

Indemnities

1.8.5 The Contractor shall indemnify and keep indemnified the Bank fully against all claims, actions, losses, liabilities, costs and expenses (including all interest, penalties and legal and other professional costs) whatsoever arising out of, in respect of or in connection with the Agreement including in respect of any death or personal injury, loss of or damage to property, financial loss arising from any advice given or omitted to be given by the Contractor, or any other loss which is caused directly or indirectly by a Contractor Default. 
Term and Termination

1.9 Term
1.9.1 This Agreement shall come into force on the Effective Date and shall remain in full force and effect for until midnight on 31st March 2022 unless either party exercises its rights to terminate in accordance with Clause 12 (Initial Term).

1.9.2 At the end of the Initial Term, the Bank may extend the term of this Agreement by two (2) successive periods of 1 Year by giving not less than 3 Months’ prior written notice to the Contractor (Extended Term).
Termination on Change of Control and Insolvency

1.9.3 The Bank may terminate the Agreement by notice in writing with immediate effect where:

1.9.3.1 the Contractor undergoes a change of control, within the meaning of section 416 of the Income and Corporation Taxes Act 1988, which impacts adversely and materially on the performance of the Agreement; or

1.9.3.2 the Contractor is an individual or a firm and a petition is presented for the Contractor’s bankruptcy, or a criminal bankruptcy order is made against the Contractor or any partner in the firm, or the Contractor or any partner in the firm makes any composition or arrangement with or for the benefit of creditors, or makes any conveyance or assignment for the benefit of creditors, or if an administrator is appointed to manage the Contractor’s or firm’s affairs; or

1.9.3.3 the Contractor is a company, if the company passes a resolution for winding up or dissolution (otherwise than for the purposes of and followed by an amalgamation or reconstruction) or an application is made for, or any meeting of its directors or members resolves to make an application for an administration order in relation to it or any party gives or files notice of intention to appoint an administrator of it or such an administrator is appointed, or the court makes a winding-up order, or the company makes a composition or arrangement with its creditors, or an administrative receiver, receiver, manager or supervisor is appointed by a creditor or by the court, or possession is taken of any of its property under the terms of a fixed or floating charge; or

1.9.3.4 where the Contractor is unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986; or

1.9.3.5 any similar event occurs under the law of any other jurisdiction within the United Kingdom.

1.9.4 The Bank may only exercise its right under Clause 12.2.1.1 within six months of it becoming aware of such a change of control occurring and shall not be permitted to do so where it has agreed in advance to the particular change of control that occurs. The Contractor shall notify the Bank’s Contract Manager immediately when any change of control occurs. 

Termination on Default

1.9.5 The Bank may terminate this Agreement by written notice to the Contractor with immediate effect if the Contractor commits a Default and if:

1.9.5.1 the Contractor has not remedied the Default to the satisfaction of the Bank within 30 days, or such other period as may be specified by the Bank, after issue of a written notice specifying the Default and requesting it to be remedied; or

1.9.5.2 the Default is not capable of remedy; or

1.9.5.3 the Default is a fundamental breach of the Agreement.

1.9.6 The Contractor may terminate this Agreement if the Bank is in material breach of its obligations to pay undisputed charges by giving the Bank 90 days’ notice specifying the breach and requiring its remedy. The Contractor’s right of termination under this Clause 12.3.2 shall not apply to non-payment of the charges where such non-payment is due to the Bank exercising its rights under Clause 9.2.2.

Consequences of Termination

1.9.7 The provisions of Clauses 8, 10, 11, 12.4.1, 13.1, 13.2.1, 13.4, 14.15, 14.16, 14.17 and 14.18 and any other provision that by implication is intended to come into or continue in force on or after termination or expiry of this Agreement shall remain in full force and effect. 

1.9.8 Termination or expiry of the Agreement shall be without prejudice to any rights and remedies of the Contractor and the Bank accrued before such termination or expiration and nothing in the Agreement shall prejudice the right of either party to recover any amount outstanding at such termination or expiry.

1.9.9 In the event that this Agreement is terminated or expires, each party shall return to the other party all property and information (including all Confidential Information) belonging to the other party then in its possession or control or (at the other party’s election) certify destruction of the same. 

Protection of Information

Confidentiality

1.9.10 Except to the extent set out in this Agreement, each party shall treat the other party’s Confidential Information as confidential and safeguard it accordingly and not disclose the other party’s Confidential Information to any other person without the owner’s prior written consent.

1.9.11 Clause 13.1.1 shall not apply to the extent that: 

1.9.11.1 such disclosure is a requirement of Law placed upon the Disclosing Party, including any requirements for disclosure under the FOIA, or the Environmental Information Regulations;

1.9.11.2 such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner;

1.9.11.3 such information was obtained from a third party without the obligation of confidentiality;

1.9.11.4 such information was already in the public domain at the time of disclosure otherwise than by a breach of this Agreement; or

1.9.11.5 such information is independently developed without access to the other party’s Confidential Information.
1.9.12 The Contractor may only disclose the Bank’s Confidential Information to the Staff who are directly involved in the provision of the Services and who need to know the information, and shall ensure that such Staff are aware of and shall comply with these obligations as to confidentiality.

1.9.13 The Contractor shall not, and shall procure that the Staff do not, use any of the Bank’s Confidential Information received other than for the purposes of this Agreement.

1.9.14 Where it is considered necessary in the opinion of the Bank, the Contractor shall and shall ensure that the Staff or such professional advisors or consultants as may be provided with or have access to the Bank’s Confidential Information sign a confidentiality undertaking to the Bank’s satisfaction before commencing work in connection with the Agreement.
1.9.15 The Contractor shall immediately inform the Bank if it becomes aware of the possession, use or knowledge of any of the Bank’s Confidential Information by any unauthorised person and shall provide such reasonable assistance as is required by the Bank to deal with such event.

1.9.16 Nothing in this Clause shall prevent the Bank:

1.9.16.1 disclosing any Confidential Information for the purpose of:

(i) the examination and certification of the Bank’s accounts;

(ii) any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Bank has used its resources; or
(iii) the FOIA and/or the Environmental Information Regulations; or

1.9.16.2 disclosing any Confidential Information obtained from the Contractor:

(a) to any government department or any other contracting authority. All government departments or contracting authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other government departments or other contracting authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any government department or any contracting authority; or

(b) to any person engaged in providing any services to the Bank for any purpose relating to, or ancillary to, the Agreement provided that they are made aware of these obligations of confidentiality. 

1.9.17 The Contractor shall take all precautions necessary to preserve the integrity of any Bank Confidential Information and to prevent any corruption, loss or unauthorised disclosure of Bank Confidential Information.

1.9.18 Nothing in this Clause 13.1 shall prevent either party from using any techniques, ideas or know-how gained during the performance of the Agreement in the course of its normal business to the extent that this use does not result in a disclosure of the other party’s Confidential Information or an infringement of Intellectual Property Rights.

Data Protection
1.9.19 Each party warrants that it shall duly observe all its obligations under the Data Protection Legislation which arise in connection with this Agreement and ensure the protection of the rights of data subjects.  

1.9.20 To the extent the nature of the Services requires the Contractor to process Bank personal data as a data processor (with the Bank acting as data controller), the Contractor shall:

1.9.20.1 promptly inform the Bank of instances of personal data processing it undertakes on the Bank’s behalf, including the nature of the personal data and category of data subjects;

1.9.20.2 promptly inform the Bank if at any time it has cause to believe that the Bank’s instructions infringe Data Protection Legislation;

1.9.20.3 provide contact details of its data protection officer or other designated individual with responsibility for data protection and privacy (and promptly notify the Bank if those contact details change);

1.9.20.4 only carry out such processing in accordance with the Bank’s documented instructions; 

1.9.20.5 not process or cause to be processed that personal data outside the European Economic Area except with the Bank's prior written consent (with the Contractor having fulfilled all Bank requirements to enable such processing);

1.9.20.6 implement appropriate technical and organisational measures to ensure the ongoing confidentiality, integrity and availability of personal data and otherwise protect it against unauthorised or unlawful disclosure or accidental destruction, damage or loss;

1.9.20.7 assist the Bank in carrying out a data protection impact assessment where an assessment is required with regard to the type and nature of processing; 

1.9.20.8 not subcontract or allow any other entity to perform any data processing obligations without the Bank's prior written consent (such consent shall be conditional on the Contractor procuring that such sub-processor is bound by appropriate data protection terms);

1.9.20.9 ensure the reliability of all Staff who have or will have access to the personal data (having also made such Staff aware of their obligations of confidentiality);

1.9.20.10 promptly refer to the Bank any requests, notices or other communications from data subjects, the Information Commissioner or any other law enforcement authority and in no event respond directly to any request, notice or communication unless expressly authorised in writing by the Bank to do so;

1.9.20.11 provide such information to the Bank (or take such other action) as the Bank may reasonably require, and within the timescales reasonably specified by the Bank, to allow the Bank to comply with the rights of data subjects, including but not limited to subject access rights, to liaise with the Information Commissioner, or to respond to notices served by the Information Commissioner;

1.9.20.12 notify the Bank without undue delay (and in any event within 24 hours) after becoming aware of a personal data breach, and not contact data subjects or the Information Commissioner directly in the event of a personal data breach unless expressly authorised in writing by the Bank to do so;

1.9.20.13 at no additional cost, keep or cause to be kept full and accurate records and logs relating to all processing of personal data on behalf of the Bank and, upon reasonable notice, grant the Bank and its auditors and agents a right of access to and to take copies of such records in order to assess whether the Contractor has complied with the provisions of this clause and the obligations set out in the Data Protection Legislation; 

1.9.20.14 at the end of the Term or earlier termination of this Agreement, at the Bank’s request, delete or return (at the Bank’s discretion) all personal data to the Bank and delete any copies of such personal data except where required to retain any copies by Law; and

1.9.20.15 not (by any knowing, wilful or negligent act or omission) place the Bank in breach of the Data Protection Legislation.

Freedom of Information

The Contractor acknowledges that the Bank is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Bank to enable it to comply with its relevant disclosure obligations. The Bank shall be responsible, in its absolute discretion, for deciding whether any information is exempt from disclosure under FOIA and the Environmental Information Regulations.

Publicity and Branding

1.9.21 The Contractor shall not in any way make any announcements or publicise this Agreement or its contents or the fact that the Contractor is providing Services to the Bank, or use the Bank’s name or brand  in any promotion, marketing or announcement of orders, without the prior written consent of the Bank.
1.9.22 The Contractor shall take all reasonable steps to ensure the observance of the provisions of this Clause 13.4 by all its Staff and professional advisors.
1.9.23 Each party acknowledges to the other that nothing in this Agreement either expressly or by implication constitutes an endorsement of any products or services of the other party (including the Services as applicable) and each party agrees not to conduct itself in such a way as to imply or express any such approval or endorsement.

Security

1.9.24 Access to the Bank’s Premises shall not be exclusive to the Contractor but shall be limited to such Staff as are necessary in the provision of the Services concurrently with the execution of work by others. The Contractor shall co-operate free of charge with such others as the Bank may reasonably require.

1.9.25 The Contractor shall comply with all reasonable security requirements of the Bank (including those set out in the Bank’s security policies as amended or updated by the Bank from time to time) while on the Premises and/or at all times during its performance of its obligations under this Agreement, and shall procure that all of its Staff shall likewise comply with such requirements. The Contractor shall if requested sign and ensure its Staff abide by the Bank’s Declaration of Secrecy.

1.9.26 The Bank reserves the right to refuse admission to any premises over which the Bank has control, to remove Staff from any premises over which the Bank has control and/or direct the Contractor to end the involvement in the provision of the Services by any of the Staff whom the Bank believes represents a security risk or does not have the required levels of training and expertise or where the Bank has other grounds for doing so. The decision of the Bank shall be final and it shall not be obliged to provide any reasons.
1.9.27 If and when directed by the Bank, the Contractor shall provide a list of the names and business addresses of all persons who it is expected may require admission to the Bank’s premises in connection with the performance of this Agreement, specifying the capacities in which they are concerned with this Agreement and giving such other particulars as the Bank may reasonably require. Any Staff working on the Bank’s Premises will be required to be SC security cleared. 
1.9.28 Failure by the Contractor to comply with the provisions of Clause 13.5.4 within a reasonable time of written notice to do so will entitle the Bank to refuse admission to its premises to any person who has not been notified to the Bank in accordance therewith and will allow the Bank to terminate the Agreement.

1.10 NOT USED
General

Amendments

Except as otherwise explicitly provided in this Agreement, the Agreement shall not be amended except with the prior written approval of an authorised signatory of each party.

Notices and Communications

Any notice or request required or permitted to be given or made under this Agreement shall be in writing and to the address notified by each party. Such notice or request shall be deemed to have been served and received: if delivered by hand, at the time and date of delivery; or if sent by fax, at the time and date of the successful fax transmission report; if sent by recorded delivery or registered post, 48 hours from the date of posting (such date as evidenced by postal receipt etc); and if sent by registered airmail, 5 days from the date of posting. 

Insurance

The Contractor undertakes that for the duration of this Agreement, it has and shall maintain adequate insurance (including professional indemnity insurance where applicable) to cover its contractual liabilities under this Agreement. The Contractor shall produce copies of its insurance policies to the Bank upon request. 
Relationship of the Parties

1.10.1 Nothing in this Agreement is intended to create a partnership, agency, or legal relationship of any kind that would impose liability upon one party for the act or failure to act of the other party, or to authorise either party to act as agent for the other party. Neither party shall have authority to make representations, act in the name of, or on behalf of, or to otherwise bind the other party.

1.10.2 The Contractor’s status shall be that of an independent contractor and it is expressly understood that the Contractor is not an employee or servant of the Bank.

Health and Safety

1.10.3 The Contractor agrees to comply with the Bank’s rules and procedures regarding health and safety when on the Bank’s Premises, and any additional rules made known to the Contractor from time to time by the Bank together with all applicable statutory rules and regulations regarding these matters. The Contractor will be responsible for procuring that Staff also comply with these rules and regulations. 
1.10.4 Either party shall notify the other as soon as practicable of any health and safety hazards at the Bank’s Premises of which it becomes aware. The Contractor will draw these hazards to the attention of the Staff and will instruct those persons in connection with any necessary associated safety measures.

1.10.5 The Contractor shall report immediately to the Bank any accident or injury and any damage to the property of the Bank or to the property of any third parties occurring in or arising out of the performance of its obligations under this Agreement and any act, matter or thing which within its knowledge may have caused such accident or injury.

Environmental Considerations

The Contractor shall, when working on the Bank’s Premises, perform the Agreement in accordance with the Bank’s environmental policy and all applicable environmental laws and regulations in force from time to time in relation to the Services under this Agreement.

Prevention of Bribery and Corruption 

1.10.6 The Contactor warrants and covenants that it and its Staff shall comply with any applicable Law in force from time to time regarding bribery, fraudulent acts and/or any other corrupt practice including (a) the Bribery Act 2010, (b) the Anti-Terrorism, Crime and Security Act 2001, (c) the US Foreign Corrupt Practices Act of 1977, and (d) any equivalent Laws in the territory in which the Contractor or its Associates perform services for the Bank (“Anti-Bribery Law”).

1.10.7 Without limiting Clause 14.7.1 the Contractor represents, warrants and undertakes that it shall procure that its Staff and any other third party that perform the Services on its behalf will comply with the Anti-Bribery Law.

1.10.8 Without limiting Clauses 14.7.1 and 14.7.2, the Contractor represents, warrants and undertakes that it and its Staff will (a) adhere to and comply with any policies or protocols notified to it by the Bank from time to time regarding bribery, fraudulent acts and/or any other corrupt practices, and (b) provide any information reasonably requested by the Bank from time to time in relation to ensuring compliance by the Bank with any law or Anti-Bribery Law; and 

1.10.9 Without limiting Clause 14.7.1, the Contractor represents, warrants and undertakes that it and its Staff will not offer promise or agree to give any financial or other advantage (including, but not limited to, any money or gift of any value), to:

1.10.9.1 any official or employee of any government, governmental or regulatory agency or other public body (or any person acting in an official capacity for or on behalf of any government, governmental or regulatory agency or other public body) in return for such person assisting (by acting or refraining from acting in their official capacity), either directly or indirectly, in obtaining or retaining business for the Bank; or
1.10.9.2 any other person as an inducement or reward for the improper performance of any function or activity in relation to obtaining or retaining business for the Bank. In this context “improper performance” means performance which does not comply with any reasonable expectations of impartiality or good faith or otherwise, that are expected of the Contractor or its Staff.
1.10.10 The Contractor specifically shall indemnify the Bank against all costs, losses, damages or expenses (including, but not limited to third party claims, fines and penalties) incurred by or imposed upon the Bank due to any failure by the Contractor or its Staff to comply with any of its obligations under this Clause 14.7. The limitation of liability set out in Clause 11 shall not apply in respect of any liability which may arise under this Clause 14.7.

Bank Property

1.10.11 Where the Bank for the purpose of the Agreement issues Bank Property free of charge to the Contractor such Bank Property shall be and remain the property of the Bank. The Contractor shall not in any circumstances have a lien on the Bank Property and the Contractor shall take all reasonable steps to ensure that the title of the Bank to such Bank Property and the exclusion of any such lien are brought to the notice of all sub-contractors and other persons dealing with the Agreement.

1.10.12 The Contractor shall ensure the security of all Bank Property whilst in the Contractor’s possession, either on its premises or elsewhere during the performance of the Agreement, in accordance with the Bank’s reasonable security requirements as required from time to time.

1.10.13 The Contractor shall be liable for any and all loss of or damage to any Bank Property, unless the Contractor is able to demonstrate that such loss or damage was caused by the negligence or default of the Bank. The Contractor’s liability set out in this Clause shall be reduced to the extent that such loss or damage was contributed to by the negligence or default of the Bank. The Contractor shall inform the Bank’s Contract Manager within 5 Working Days of becoming aware of any defects appearing in or losses or damage occurring to Bank Property made available for the purposes of the Agreement.

Assignment and Sub-contracting

1.10.14 The Contractor may not sub‑license, assign, novate, or transfer this Agreement or any of its rights or obligations (including by way of sub-contracting) without the prior written consent of the Bank. Any attempt to assign, transfer or declare a trust without consent shall be null and void and shall be a breach of this Agreement by the Contractor.

1.10.15 Sub-contracting any part of the Agreement shall not relieve the Contractor of any obligation or duty attributable to the Contractor under this Agreement. The Contractor shall be responsible for the acts and omissions of its sub-contractors as though they are its own.
1.10.16 Where the Bank agrees that any of the Contractors obligations may be sub-contracted, the Contractor shall include: 
1.10.16.1 provisions having the same effect as clauses 9.2.1 and 9.2.2
1.10.16.2 provisions requiring the counterparty to that sub-contract to include in any sub-contract which it awards provisions having the same effect as clauses 9.2.1 and 9.2.2
Disruption and Force Majeure

1.10.17 The Contractor shall take reasonable care to ensure that in the execution of the Agreement it does not disrupt the operations of the Bank, its employees or any other contractor employed by the Bank.
1.10.18 Neither party shall be liable to the other for loss or damage arising from a failure or delay on its part to perform any obligation under this Agreement where such failure or delay arises solely due to a Force Majeure Event. 
1.10.19 If either of the parties shall become aware of circumstances of a Force Majeure Event which give rise to or which are likely to give rise to any such failure or delay on its part shall notify the other by the most expeditious method then available and shall inform the other of the period which it is estimated that such failure or delay shall continue.

1.10.20 Should a Force Majeure Event persist for a period of 60 days or more then either party shall be entitled to terminate this Agreement with immediate effect and the Clauses of this Agreement relating the consequences of termination shall take effect.

1.10.21 The party affected by the Force Majeure Event shall notify the other party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected party to be unable to comply with its obligations under this Agreement. Following such notification, this Agreement shall continue to be performed on the terms existing immediately before the occurrence of the Force Majeure Event unless agreed otherwise by the parties.

Conflicts of Interest

The Contractor shall take appropriate steps to ensure that neither the Contractor nor any employee, servant, agent, supplier or sub-contractor is placed in a position where there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Contractor or such persons and the duties owed to the Bank under the provisions of this Agreement. The Contractor will immediately disclose to the Bank full particulars of any such conflict of interest which may arise.

Waiver

1.10.22 The rights and remedies provided by this Agreement may be waived only in writing and signed by or on behalf of an authorised signatory of each party in a manner that expressly states that a waiver is intended, and such waiver shall only be operative with regard to the specific circumstances referred to.

1.10.23 Any failure to exercise or any delay in exercising a right or remedy by either party shall not constitute a waiver of that right or remedy or of any other rights or remedies.

1.10.24 A waiver of any right or remedy arising from a breach of the Agreement shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of the Agreement. 

Cumulative Remedies

The rights and remedies provided by this Agreement are cumulative and, unless otherwise provided in this Agreement, are not exclusive of any rights or remedies provided at law or in equity or otherwise under this Agreement.

Severability

If any provision of this Agreement is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of this Agreement shall continue in full force and effect as if this Agreement had been executed with the invalid provision eliminated. In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of this Agreement, the Bank and the Contractor shall immediately commence good faith negotiations to remedy such invalidity so that, as amended, it is legal and enforceable and, to the greatest extent possible, achieves the intended purpose of the original Agreement. 

Audit Rights 

1.10.25 The Contractor shall keep and maintain until 6 years after the Agreement has been completed, or as long a period as may be agreed between the parties, full and accurate records of the Agreement including the Services (as applicable) provided under it, the Charges due to the Contractor and all payments made by the Bank under this Agreement.

1.10.26 The Contractor shall allow the Bank by its own employees or duly authorised agents at all reasonable times and upon reasonable notice to inspect and take copies of or extracts from such records to the extent reasonably necessary for the purpose of verifying the proper performance by the Contractor of its obligations pursuant to this Agreement and the amounts due to the Contractor hereunder. 

Third Party Rights

Except where expressly provided to the contrary, this Agreement is not intended to be for the benefit of, and shall not be enforceable by, any person who is not named at the date of this Agreement as a party to it or any person who claims rights under the Contracts (Rights of Third Parties) Act 1999 or otherwise and neither party can declare itself a trustee of the rights under it for the benefit of any third party. The parties to this Agreement reserve the right to rescind or vary this Agreement without the consent of any third party who is expressly entitled to enforce this Agreement.

Dispute Resolution Procedure

1.10.27 The parties shall attempt to resolve any dispute (other than a dispute relating to the termination of this Agreement in whole or in part) arising under or in relation to this Agreement by internal escalation procedures. Either party shall give to the other written notice of the Dispute, setting out its nature and full particulars (Dispute Notice), together with relevant supporting documents.

1.10.28 If the parties fail to resolve the dispute internally within 20 Working Days of receipt of such Dispute Notice, then the parties will attempt to settle it by mediation in accordance with the Centre for Effective Dispute Resolution’s (CEDR’s) Model Mediation Procedure. 

1.10.29 In the event that the parties fail to agree the resolution of the dispute at the end of the mediation, either party may then invoke legal proceedings to seek determination of the dispute.

1.10.30 The Contractor shall continue to provide the Services in accordance with the terms of this Agreement until a dispute has been resolved.

1.10.31 Nothing in this dispute resolution procedure shall prevent the parties from seeking from any court of the competent jurisdiction an interim order restraining the other party from doing any act or compelling the other party to do any act.

Governing Law and Jurisdiction

This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by English law and, subject to the terms of this Agreement, the parties submit to the exclusive jurisdiction of the English courts to settle all such disputes or claims. 
Definitions 

 “Additional Services” means additional maintenance services (not included in the Maintenance Services), which the Bank may request in writing from time to time as detailed in paragraph 12 of the Specification;

“Annual Maintenance Charge” means the charge for the Maintenance Services as detailed in Schedule 2, but excludes the Spares Charges;

;

“Approval” and “Approved” means the written consent of the Bank’s Contract Manager, such consent to only be acceptable in the form of email where expressly permitted in this Agreement.

 “Bank Property” means any property, other than real property, issued or made available to the Contractor by the Bank in connection with the Agreement.
“Charges” means the charges set out in Schedule 2
“Confidential Information” means all information (whether written, oral or by another means and whether directly or indirectly) relating to the disclosing party (“Disclosing Party”) whether created before or after the date of this Agreement including, without limitation, information relating to the Disclosing Party’s: (i) Intellectual Property Rights, personal data, software, products, systems, operations, processes, plans or intentions, product information, know‑how and market opportunities; and (ii) business, identity and affairs and the business, identity and affairs of its directors, officers, employees, customers and potential customers, suppliers, agents, or sub-contractors and the like, which comes into the possession of the other party (“Receiving Party”) and any market sensitive information. 

“Contract Manager” means the Bank’s contract owner or the Contractor’s contract manager specified on the Contract Summary, or such other representatives as nominated by the parties (in writing) from time to time. 

“Core Roles” means the roles core to the provision of the Services as agreed between the parties;
“ Data Protection Legislation” means the Data Protection Act 2018, the Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data, the Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data,  the Privacy and Electronic Communications Directive 2002/58/EC, and all applicable Laws relating to processing of personal data and privacy as amended or replaced from time to time, including where applicable the guidance and codes of practice issued by the Information Commissioner, and all references to  ‘personal data’, ‘processing’, ‘pseudonymisation’, ‘controller’, ‘processor’, ‘personal data breach’, and ‘cross-border processing’ shall be construed accordingly.
“Debden” means the Bank’s premises in Deben as detailed in paragraph 2.30 of the Specification;

“Default” means any breach of the obligations of either party (including but not limited to fundamental breach or breach of a fundamental term) or any default, act, omission, negligence or statement of either party, its employees, agents or sub-contractors (or, in the case of Contractor, any Staff) in connection with or in relation to the subject matter of the Agreement and in respect of which such party is liable to the other.

 “Environmental Information Regulations” means the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations.
“Employee Information” means:

(a)
the name, sex, date of birth, job title and date of commencement of continuous employment for each member of Staff;

(b)
terms and conditions of employment or engagement for each member of Staff (including, but not limited to, any terms relating to holiday entitlement, normal hours of work and overtime payments);

(c)
details of all amounts payable and all benefits provided to each member of Staff, including, but not limited to, details of any commission or bonus schemes;

(d)
details of all dismissals or resignations of anyone employed or engaged in connection with the provision of the Services in the previous six (6) Months;

(e)
sickness and disciplinary records for all Staff covering the previous twelve (12) Months;

(f)
details of all agreements or arrangements (whether or not legally binding) entered into in relation to the employees with any trade union or organisation or body of Staff, including any employee representatives;

(g)
details of all trade disputes and industrial action (whether official or unofficial) to which any Staff were a party; and

(h)
details of any claims brought by any Staff against the Supplier in the previous twelve (12) Months as required under regulation 11 of the Transfer Regulations;]

“Employment Liabilities” means all claims, including claims without limitation for redundancy payments, unlawful deduction of wages, unfair, wrongful or constructive dismissal compensation, compensation for sex, race, disability, age, religion or belief, gender reassignment, marriage or civil partnership, pregnancy or maternity, or sexual orientation discrimination, claims for equal pay, compensation for less favourable treatment of part-time workers, and any claims (whether in tort, contract, statute or otherwise), demands, actions, proceedings and any award, compensation, damages, tribunal awards, fine, loss, order, penalty, disbursement, payment made by way of settlement and costs and expenses reasonably incurred in connection with a claim or investigation (including any investigation by the Equality and Human Rights Commission or other enforcement, regulatory or supervisory body), and of implementing any requirements which may arise from such investigation, and any legal costs and expenses;
“Existing Employees” means those employees of the Previous Supplier who are employed immediately prior to the Effective Date in the performance of services substantially similar to the Services and who transfer to the Contractor on the Effective Date under the Transfer Regulations, as set out in Schedule 3;
“Effective Date”: means the date set out on the Contract Summary

"Equipment" means the Contractor's equipment, plant, materials, etc. used in the performance of its obligations under this Agreement
“Extended Term” shall have the meaning given in Clause 12.1.2;

 “FOIA” means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.
“Fire Detection Systems” means the fire detection systems as detailed the Specification or installed in accordance with the terms of this Agreement

“Fire Suppression Systems” means the fire suppression systems as detailed the Specification or installed in accordance with the terms of this Agreement 
“Force Majeure Event” means any cause or event affecting or delaying the performance by a party of its obligations arising from acts, omissions, events, happenings or non-happenings beyond its reasonable control including (but without limiting the generality thereof) (i) any act of war (whether declared or undeclared), invasion, armed conflict or act of foreign enemy, blockade, embargo, revolution, riot, insurrection, civil commotion, sabotage, terrorism or threat thereof; (ii) any act of state or other exercise of sovereign, judicial or executive prerogative by any competent government authority; or (iii) any act of God, earthquake, tempest, cyclone, hurricane, typhoon, tidal wave, whirlwind, storm and other extreme adverse weather conditions. Any act, omission, event, happening or non-happening will only be considered a Force Majeure Event if it is not attributable to the wilful act, neglect or failure to take reasonable precautions of the affected party, its agents or employees.
 “Information” has the meaning given under section 84 of the FOIA;
“Initial Term” shall have the meaning given in Clause 12.1.1;

“Intellectual Property Rights” means copyrights, patents, utility models, trade marks, service marks, design rights, (whether registered or unregistered), database rights, semiconductor topography rights, proprietary information rights and all other similar proprietary rights as may exist anywhere in the world now or in the future.
“Hourly Rate”; means the rate at which the Contractor will charge for any Additional Services as detailed in Schedule 2; 

“ Head Office” means the Bank’s premises in Threadneedle Street as detailed in paragraph 2.30 of the Specification;
“Key Personnel” those individuals assigned to the Core Roles by the Contractor;

“Key Performance Indicators”: means the key performance indicators set out in Schedule 4, as amended from time to time in accordance with the provisions of Schedule 4;

“Law” means any applicable law, statute, bye-law, regulation, order, regulatory policy, rule of court, delegated or subordinate legislation.

“Leeds” means the Bank’s premises in Leeds as detailed in paragraph 2.30 of the Specification;

“Maintenance Services” means the maintenance services to be provided as detailed in the Specification (as may be updated from time to time), including the maintenance of any Spares once installed, but excluding the Additional Services;

 “Moorgate” means the Bank’s premises on Moorgate as detailed in paragraph 2.30 of the Specification;

“Month” means a calendar month

“Premises” means the location where Services are to be performed, as specified on the Contract Summary or in the Specification. 
“Previous Supplier” means the third party service provider appointed by the Bank to provide services which are substantially similar to the Services, which the Bank receives immediately prior to the Effective Date;

“Quality Standards” means the quality standards as detailed in the Specification.

“Replacement Contractor” means any third party service provider appointed by the Bank from time to time, to provide any services which are substantially similar to any of the Services, and which the Bank receives in substitution for any of the Services following the termination or partial termination of this Agreement, whether those services are provided by the Bank internally and/or by any third party; 
 “Services” means the services to be provided as specified in the Specification, including the Maintenance Services, Additional Services  and Upgrade Services.

“Service Credits” means the service credits set out in Schedule 4;
“Services Transfer Date” the date on which the Services (or any part of the Services) transfer from the Previous Supplier to the Bank or the Replacement Contractor pursuant to the Transfer Regulations;

 “Staff” means employees, directors, officers, independent contractors and agents of the Contractor or any of its sub-contractors or agents employed or engaged in any way in the performance of the Contractor’s obligations under this Agreement.

“Spares”: shall have the meaning give to it in clause 2.1;

“Spares Charges” means the charges payable for the procurement and installation by the Contractor of the Spares, which shall not exceed the actual cost of the Spare plus the profit margin for that Spare as detailed in Schedule 2;

 “Specification” means the specification set out in Schedule 1;

“Systems” means the Bank’s Fire Detection and Alarm Systems and Fire Suppression Systems; 

“Term” means the Initial Term and Extended Term;

“Upgrade Charges” means the charges for the Upgrade Services as detailed in Schedule 2;

“Upgrade Services” means the upgrade to be provided to the Bank’s fire panel as detailed in the Specification

“Warranty Period” shall mean the warranty period which is provided to the Contractor by the manufacturer for the relevant Spares;  

 “Working Day” means any day other than a Saturday, a Sunday or a day which is a common law or statutory bank holiday in England and Wales.

“Year”:  means a period of 12 months, commencing on the Effective Date.

SCHEDULE 1 – SPECIFICATION
[Note to bidders: This specification issued with the tender documents will be included in the final contract and may be supplemented by information provided during the procurement process.]
SCHEDULE 2 – CHARGES
[Note to bidders: This schedule will be completed by information provided during the procurement process.]
1. Charges

1.1
Annual Maintenance Charge
1.2
Hourly Rates for Additional Services 

1.3
Spares Charges
The Contractor shall not charge the Bank an amount for Spares in excess of the actual amount they pay for that Spare plus the relevant percentage of profit margin as is set out above for the Spare. 
1.4
Upgrade Charges
2. Indexation
Charges are to be fixed for the first two Years and following this are subject to revision on an annual basis with effect from each anniversary of the Effective Date in line with the percentage increase in the Consumer Prices Index in the preceding 12-month period. The first such increase shall take effect at the beginning of the third Year and shall be based on the latest available figure for the percentage increase in the Consumer Prices Index at the beginning of the last month of the previous Year.

SCHEDULE 3 - STAFF TRANSFER
1 PURPOSE OF THIS SCHEDULE

This Schedule sets out the parties’ respective rights and obligations in relation to the application of the Transfer Regulations to this Agreement.

2 APPLICATION OF TRANSFER REGULATIONS ON THE COMMENCEMENT DATE

2.1 The Parties agree that on the Service Transfer Date there is a transfer of undertaking from the Previous Supplier to the Contractor to which the Transfer Regulations apply. The Contractor shall comply with its obligations under the Transfer Regulations and the Bank will use its reasonable endeavours to ensure that the Previous Supplier observes and complies with its obligations to inform and consult with employee representatives under Regulation 13 of the Transfer Regulations.

2.2 As between the parties, the Bank shall be responsible for remuneration, benefits, entitlements and outgoings for the Existing Employees, including (but not limited to) all wages, holiday pay, bonuses, commissions, PAYE payments, National Insurance contributions, pension contributions and termination costs (“Employee Costs”) incurred or accruing up to the Services Transfer Date. From and including the Services Transfer Date, the Contractor shall be responsible for all Employee Costs and neither the Bank nor the Previous Supplier shall bear any responsibility for the same.

2.3 The Bank shall request that the Previous Supplier:

2.3.1 provide Employee Information relating to all Existing Employees and as required by the Transfer Regulations update such Employee Information prior to the Services Transfer Date. To the extent compliant with Data Protection Legislation, the Bank shall disclose such Employee Information received from the Previous Supplier to the Contractor; and

2.3.2 cooperate with the Bank and the Contractor to the extent reasonably necessary to facilitate smooth migration of Services and Existing Employees. 

3
OUTGOING SERVICE TRANSFER OBLIGATIONS

3.1 
The Agreement envisages that, subsequent to the commencement of the provision of the Services, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination of this Agreement, or part, or otherwise) resulting in the Services or related services being undertaken by the Bank or a Replacement Contractor.  Such change in the identity of the supplier of such services shall be a “service transfer”. The parties acknowledge that a service transfer will be a relevant transfer for the purposes of the Transfer Regulations and in such event, the Bank, or a Replacement Contractor, may inherit liabilities in respect of the transferring employees. Accordingly, the Employment Regulations will apply.

3.2 
The Contractor will effect a smooth transfer of any Staff engaged or to be engaged in the provision of the Services working at the Premises under any contract of employment, other employment relationship or collective agreement so that their employment transfers:

3.1.1 at the Services Transfer Date, to the Contractor; and

3.1.2 at expiry or termination of this Agreement, to the Bank or the Replacement Contractor.

3.3    
The Contractor agrees that on the termination or expiry of this Agreement, if there is a transfer of an undertaking to the Bank or to a Replacement Contractor to which the Transfer Regulations (or its successor) applies, the Contractor will observe and comply with its obligations to inform and consult with employee representatives under the Transfer Regulations (or the corresponding provision in any successor legislation) and shall cooperate with the Bank and, if applicable, the selected Replacement Contractor to the extent necessary to facilitate smooth migration of the Services.

3.4
The Contractor agrees, subject to compliance with the Data Protection Legislation that within 20 Working Days of the earliest of:

3.4.1 receipt of a notification from the Bank of a service transfer or intended service transfer; or

3.4.2 receipt of the giving of notice of early termination of this Agreement or any part thereof; or

3.4.3 the date which is twelve (12) months before the end of the term; or

3.4.4 receipt of a written request of the Bank at any time (provided that the Bank shall only be entitled to make one (1) such request in any six (6) month period),

it will provide a provisional list of Staff and relevant staffing information (“Provisional Staff List”) to the Bank or, at the direction of the Bank, to a Replacement Contractor and it will provide an updated Provisional Staff List at such intervals as are reasonably requested by the Bank.

3.5 
At least fifteen (15) Working Days prior to the service transfer date, the Contractor shall prepare and (subject to compliance with Data Protection Legislation) provide, or as appropriate procure that the Contractor party shall prepare and provide, to the Bank or, at the direction of the Bank or the Replacement Contractor, a final list of Staff subject to the Transfer Regulations together with all Employment Information, which shall be complete and accurate in all material respects (the “Final Staff List”). The Final Staff List shall identify which of the Staff named are transferring employees. 

3.6
Subject to compliance with the Data Protection Legislation, the Bank shall be permitted to use and disclose the Provisional Staff List, the Final Staff List, all associated Employment Information and other Staff information for informing any tenderer or other prospective Replacement Contractor for any services which are substantially the same type of services (or any part thereof) as the Services.

3.7
Upon reasonable request by the Bank and subject to compliance with the Data Protection Legislation, the Contractor shall provide and shall procure that each contractor party shall provide, the Bank or at the request of the Bank, the Replacement Contractor, with access (on reasonable notice and during normal working hours) to such employment records as the Bank reasonably requests and will allow the Bank or the Replacement Contractor to have copies of any such documents.

3.8
The Contractor warrants that the Provisional Staff List, the Final Staff List, the Employment Information and all other Staff information will be true and accurate in all material respects.

3.9
From the date of the earliest event referred to in paragraphs 3.4.1 to 3.4.4 above, the Contractor agrees that it will not, and agrees to procure that each Contractor party will not, other than in the ordinary course of business, assign any person to the provision of the Services (or the relevant part) which is the subject of a service transfer who is not listed in the Provisional Staff List and will not, other than in the ordinary course of business, without the prior written consent of the Bank:

3.9.1 increase the total number of employees listed on the Provisional Staff List save for fulfilling assignments and projects previously scheduled and agreed;

3.9.2 vary or purport, permit or promise to vary the terms and conditions of employment or employment policies applicable to any employees listed on the Provisional Staff List;

3.9.3 increase the proportion of working time spent on the Services (or the relevant part) by any of Staff save for fulfilling assignments and projects previously scheduled and agreed;

3.9.4 give notice to terminate, or terminate, the employment of any employees listed on the Provisional Staff List;

3.9.5 introduce any new contractual or customary practice concerning the making of any lump sum payment on the termination of employment of any employees listed on the Provisional Staff List;

3.9.6 replace any person listed on the Provisional Staff List or deploy any other person to perform the Services (or the relevant part) or terminate or give notice to terminate the employment or contracts of any persons on the Provisional Staff List save for:

3.9.6.1 the execution of assigned operations as detailed in 3.9.1 and 3.9.3; and/or

3.9.6.2 replacing voluntary resignations or Staff terminated by due disciplinary process to satisfy the fulfilment of previously agreed work streams provided that any replacement is employed on the same terms and conditions of employment as the person he/she replaces; and

3.9.7 The Contractor will promptly notify, or as appropriate will procure that the Contractor party will promptly notify the Bank or, at the direction of the Bank, the Replacement Contractor of any notice to terminate employment given by the Contractor or any contractor party or received from any persons listed on the Contractor's Provisional Staff List regardless of when such notice takes effect.

3.10 
Within seven (7) Working Days following the service transfer date, the Contractor will provide to the Bank or any Replacement Contractor, in respect of each person on the Final Staff List who is a transferring employee:

3.10.1 their Employee Information;

3.10.2 the most recent Month's copy pay slip data;

3.10.3 details of cumulative pay for tax and pension purposes;

3.10.4 details of cumulative tax paid;

3.10.5 tax code;

3.10.6 details of any voluntary deductions from pay; and

3.10.7 bank/building society account details for payroll purposes.

4
CONTRACTOR OBLIGATIONS

1.1 In connection with a relevant transfer under this Schedule, the parties agree that:

4.1.1 
the Contractor will and shall procure that any Contractor party will, perform and discharge all of its obligations in respect of all the transferring employees and their representatives for its own account up to and including the service transfer date.  The Contractor will indemnify the Bank and any Replacement Contractor against all Employee Liabilities arising from the Contractor’s or any contractor party’s failure to perform and discharge any such obligation and against any Employee Liabilities in respect of the transferring employees arising from or as a result of:

4.1.1.1 any act or omission by the Contractor or Contractor party occurring on or before the service transfer date or any other matter, event or circumstance occurring or having its origin before the service transfer date save simply for accrual of service before that date;

4.1.1.2 all and any Employee Liabilities in respect of all emoluments and outgoings in relation to the transferring employees (including without limitation Employment Costs) payable in respect of any period on or before the service transfer date;

4.1.1.3 any claim arising out of the provision of, or proposal by the Contractor or any Contractor party to offer any change to any benefit, term or condition or working condition of any transferring employee arising on or before the service transfer date;

4.1.1.4 any  claim made by or in respect of any person employed or formerly employed by the Contractor or any Contractor party other than a transferring employee for which it is alleged the Bank or any Replacement Contractor may be liable by virtue of this Agreement and/or the Transfer Regulations;

4.1.2 The Contractor will indemnify the Bank and any Replacement Contractor against all Employee Liabilities arising from:

4.1.2.1 any act or omission of the Contractor or any Contractor party in relation to its obligations, or in respect of an award of compensation, under the Transfer Regulations except to the extent that the liability arises from the Bank or a Replacement Contractor’s failure to comply with Regulation 13(4) of the Transfer Regulations; and

4.1.2.2 any statement communicated to or action done by the Contractor or any Contractor party to, or in respect of, any transferring employee on or before the service transfer date regarding the service transfer which has not been agreed in advance with the Bank in writing subject to the timely availability of the Bank, the Contractor or Contractor party to verify, amend or negotiate the content of such statements.

4.2     The Contractor will indemnify the Bank and any Replacement Contractor in respect of any Employee Liabilities arising from any act or omission of the Contractor or any contractor party in relation to any other staff who is not a transferring employee during any period whether before, on or after the service transfer date.

4.3     
If any person who is not a transferring employee claims or it is determined that their contract of employment has been transferred from the Contractor or any Contractor party to the Bank, or a Replacement Contractor pursuant to a relevant transfer for the purposes of the Transfer Regulations, or claims that their employment would have so transferred had they not resigned, then:

4.3.1 the Bank or the Replacement Contractor will, within seven (7) Working Days of becoming aware of that fact, give notice in writing to the Contractor;

4.3.2 the Contractor may offer (or may procure that a Contractor party may offer) employment to such person within twenty-one (21) Working Days of the notification by the Bank or the Replacement Contractor;

4.3.3 if such offer of employment is accepted, the Bank or the Replacement Contractor shall immediately release the person from their employment;

4.3.4 if after that period has elapsed, no such offer of employment has been made or such offer has been made but not accepted, the Bank or the Replacement Contractor may within seven (7) Working Days give notice to terminate the employment of such person;

4.3.5 subject to the Bank or the Replacement Contractor acting in this way or in such other way as may be agreed between the Contractor and the Bank or the Replacement Contractor, the Contractor will indemnify the Bank and the Replacement Contractor against:

4.3.5.1 all employment liabilities arising out of such termination or otherwise arising out of the employment of such person by the Bank or a Replacement Contractor; and/or

4.3.5.2 any employment costs (if any) associated with the employment of such person by the Bank or the Replacement Contractor up to the date of termination of such persons employment.

4.3.6 If such person is neither re-employed by the Contractor or any Contractor party nor dismissed by the Bank or the Replacement Contractor within the time scales set out in this paragraph 4.3, such person will be treated as a transferring employee.

4.4 The Contractor shall indemnify the Bank and any Replacement Contractor against: 

4.4.1 any claim or demand made by any Staff arising out of their employment with the Contractor; 

4.4.2 any Employment Liabilities arising from or as a consequence of:

4.4.2.1 any proposed changes to the terms and conditions of employment the Contractor makes or considers making on or after the Services Transfer Date;

4.4.2.2 any Existing Employee informing the Bank or the Previous Supplier that they object to being employed by the Contractor;

4.4.2.3 any change in identity of the Existing Employees’ employer as a result of the operation of the Transfer Regulations or as a result of any proposed measures the Contractor takes or considers taking on or after the Services Transfer Date; and

4.4.2.4 any failure by the Contractor to meet any and all Employee Costs from and including the Services Transfer Date; and

4.4.3 any claims, liabilities, demands, awards, costs or expenses (including any fines, penalties, legal costs or other professional costs) suffered or incurred by the Bank arising from or in connection with: 

4.4.3.1 the employment or termination of employment of any Staff; 

4.4.3.2 any failure by the Contractor to comply with its obligations under the Transfer Regulations; or

4.4.3.3 any failure by the Contractor to provide complete and accurate Employee Information.

5
BANK INDEMNITY

5.1
Subject to paragraph 5.1, the Bank shall indemnify the Contractor against any direct losses incurred by the Contractor in connection with any claim or demand made by any Existing Employee arising out of their employment with the Previous Supplier. This indemnity shall apply provided that such claim arises from and to the extent of any act, fault or omission of the Bank or the Previous Supplier in relation to that Existing Employee prior to the Services Transfer Date (except where such act, fault or omission arises as a result of the Supplier’s failure to comply with the Transfer Regulations) and any such claim is not in connection with the transfer of the Services by virtue of the Transfer Regulations on the Services Transfer Date.

5.1 The Contractor shall be liable for and shall indemnify and keep indemnified the Bank and the Previous Supplier against any Employment Liabilities arising from or as a consequence of:

5.1.1 any proposed changes to the terms and conditions of employment the Contractor makes or considers making on or after the Services Transfer Date;

5.1.2 any Existing Employee informing the Bank or the Previous Supplier that they object to being employed by the Contractor;

5.1.3 any change in identity of the Existing Employees’ employer as a result of the operation of the Transfer Regulations or as a result of any proposed measures the Contractor takes or considers taking on or after the Services Transfer Date; and

5.1.4 any failure by the Contractor to meet any and all Employee Costs from and including the Services Transfer Date.

6
MUTUAL OBLIGATIONS

6.1 
The parties shall co-operate to ensure that any requirement to inform and consult with the employees and or employee representatives in relation to a relevant transfer for the purposes of the Transfer Regulations will be fulfilled.

6.2 
The Bank will assume (or will procure that the Replacement Contractor, as the case may be, will assume) the outstanding obligations of the Contractor in relation to the transferring employees in respect of accrued holiday entitlements and accrued holiday remuneration to the service transfer date. In consideration, the Contractor will pay to the Bank (or the replacement contractor as the case may be) within fourteen (14) days of the service transfer date the full amount necessary to enable the Bank or the Replacement Contractor to meet the cost of providing any such untaken holiday entitlements and remuneration as at the service transfer date. The Bank or the Replacement Contractor, as the case may be, will reimburse the Contractor any amount paid by the Contractor before the service transfer date in respect of holidays taken in excess of any transferring employee's entitlement to paid holiday in respect of the period ending on the service transfer date.

7
THIRD PARTY RIGHTS

The parties agree that the Contracts (Right of Third Parties) Act 1999 shall apply to paragraphs 4, 6 and 9 of this Schedule to the extent necessary that any Replacement Contractor shall have the right to enforce the obligations owed to, and indemnities given to, the replacement contractor by the Contractor under those paragraphs 4, 6 and 9 in its own right pursuant to Clause 1(1) of this Act.

8
PROVISIONS WHERE TRANSFER REGULATIONS DO NOT APPLY


The following provisions shall apply in the event of a service transfer to which the Transfer Regulations do not apply:

8.1 the Bank or the Replacement Contractor can, in its discretion, make to any of the employees listed on the Contractor's Provisional Staff List or any staff assigned to the services an offer, in writing, to employ that employee under a new contract of employment to take effect on the day after the termination referred to in paragraph 8.2 below of this Schedule or at the earliest reasonable opportunity;

8.2 when the offer has been made by the Bank or Replacement Contractor and accepted by any employee or worker, The Contractor shall and shall procure that any contractor party shall, permit the employee or worker to leave its employment, as soon as practicable depending on the business needs of the Contractor, which could be without the employee or worker having worked his full notice period, if the employee so requests and where operational obligations allow;

8.3 if the employee does not accept an offer of employment made by the Bank or Replacement Contractor, the employee shall remain employed by the Contractor (or the Contractor party, as the case may be) and all Employee Liabilities in relation to the employee shall remain with the Contractor or relevant contractor party; and

8.4 if the Bank or the Replacement Contractor does not make an offer to any employee on the Contractor's provisional staff list or any staff, then that employee and all Employee Liabilities in relation to that employee remains with the Contractor. 

9
CONDUCT OF CLAIMS

9.1
This paragraph 9 shall apply to the conduct of the Contractor when claims are made by a third party against the Bank who has (or claims to have) the benefit of an indemnity granted by the Contractor under this Schedule.   

9.2
If the Bank receives any notice, demand, letter or other document concerning any claim for which it appears that the Bank is, or may become entitled to, indemnification under this Schedule (“Claim”), the Bank shall give notice to the Contractor as soon as reasonably practicable and in any event within ten (10) Working days of receipt of the same.
9.3
Subject to paragraphs 9.4, 9.5 and 9.6, on the giving of a notice by the Bank
pursuant to paragraph 9.2 above, where it appears that the Bank is or may be entitled to indemnification from the Contractor in respect of all (but not part only) of the liability arising out of the claim, the Contractor shall (subject to providing the Bank with a secured indemnity to its reasonable satisfaction against all costs and expenses that it may incur by reason of such action) be entitled to dispute the claim in the name of the Bank at the its own expense and take conduct of any defence, dispute, compromise or appeal of the claim and of any incidental negotiations relating to the claim. If the Contractor does elect to conduct the claim, the Bank shall give the Contractor all reasonable co-operation, access and assistance for the purposes of such claim and, subject to paragraph 9.5 below, the Bank shall not make any admission which could be prejudicial to the defence or settlement of the claim without the prior written consent of the Contractor.

9.4 With respect to any claim conducted by the Contractor pursuant to paragraph 9.3 above:

9.4.1 the Contractor shall keep the Bank fully informed and consult with it about material elements of the conduct of the claim;

9.4.2 the Contractor shall not bring the name of the Bank into disrepute;

9.4.3 the Contractor shall not pay or settle such claim without the prior written consent of the Bank, such consent not to be unreasonably withheld or delayed; and

9.4.4 the Contractor shall conduct the claim with all due diligence.

9.5
The Bank shall be entitled to have conduct of the claim and shall be free to pay or settle any claim on such terms as it thinks fit and without prejudice to its rights and remedies under this Agreement if:

9.5.1 the Contractor is not entitled to take conduct of the claim in accordance with paragraph 9.3 above;

9.5.2 the Contractor fails to notify the Bank of its intention to take conduct of the relevant claim within ten (10) Working Days of the notice from the Bank under paragraph 9.2 above or if the Contractor notifies the Bank that it does not intend to take conduct of the claim; or

9.5.3 the Contractor fails to comply in any material respect with the provisions of paragraph 9.3 above.

9.6
Sensitive claims

9.6.1
With respect to any claim for which the Bank reasonably considers is likely to have an adverse impact on the general public's perception of the Bank (a “Sensitive claim”), the Contractor shall only be entitled to take conduct of any defence, dispute, compromise or appeal of the sensitive claim with the Bank's prior written consent. If the Bank withholds such consent and elects to conduct the defence, dispute, compromise or appeal of the sensitive claim itself, it shall conduct the sensitive claim with all due diligence and if any failure to do so results in an increase in the amount recoverable by the Bank in respect of an indemnity under this Agreement, the Contractor shall only be liable to indemnify the Bank in respect of that amount which would have been recoverable by the Bank had it conducted the sensitive claim with all due diligence.

9.6.2

The Bank shall be free at any time to give written notice to the Contractor that it is retaining or taking over (as the case may be) the conduct of any claim, to which paragraph 9.6.1 above applies notwithstanding that it does not have the right to do so pursuant to paragraph 9.5 if, in the reasonable opinion of the Bank the claim is, or has become, a Sensitive Claim.  In such cases, the provisions of paragraph 9.6.1 above shall apply.

10
TAXATION


If any payment by the Contractor under an indemnity in this Agreement is subject to income tax or corporation tax (or any tax replacing either or both of them) in the hands of the Bank (or a withholding made by the paying party in respect of tax), the Bank may demand in writing to the Contractor that the payment shall be increased by such amount as would ensure that, after taking into account any such tax payable in respect of such additional amount, the Bank receives and retains a net sum equal to the amount it would have otherwise received had the payment not been subject to such tax or withholding.

SCHEDULE 4 KEY PERFORMANCE INDICATORS
[Note to bidders: The KPI’s issued with the tender documents will be included in the final contract]
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