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This FRAMEWORK AGREEMENT is made on the           day of                                                   2022
BETWEEN:

(1)
MEDWAY COUNCIL of Gun Wharf, Dock Road, Chatham ME4 4TR, hereinafter referred to as “The Council”


and

(2)
[] whose registered office is at [] with company registration number [] hereinafter referred to as “The Consultant"

WHEREAS:

A.
The Council wish to procure the Services and the Consultant is a provider of the Services.

B.
The Council on behalf of itself and the Contracting Authorities placed an advertisement on Find a Tender dated the XXXXXXXX with  reference number [] (‘Contract Notice’) seeking expressions of interest from potential providers for a framework arrangement for the provision of future Services.
C.      
The Consultant, having responded to the Contract Notice, was invited to tender and on the basis of the tender documents submitted by the Consultant was selected by the Council as a provider to be appointed to the framework.

D.
The Consultant will enter into this Framework Agreement with the Council for the provision of the Services to the Council and/or Contracting Authority.


E.
This Framework Agreement provides that either the Council or Contracting Authority may call off the provision of the Services by placing an Order with the Consultant, which shall form a separate Service Contract. 

F.
Inclusion on the Framework Agreement does not guarantee engagement in any or all of the Services.  The Framework Agreement will not be exclusive to one Consultant and the Council or Contracting Authority reserves the right to place orders with more than one successful Consultant or to go elsewhere for the Service.  The Council cannot guarantee to call off any specific quantities/work during the Term.
IT IS AGREED:

1. DEFINITIONS AND INTERPRETATIONS 

“Term” means the duration of the Framework Agreement as set out at clause 4.4;

“Council” means Medway Council only.

1.1. The definitions and rules of interpretation set out in the Order Conditions of Contract apply to these terms and conditions, except the terms defined above.

2. NOTICES
2.1. Any notice or other communication, which is to be given by either Party to the other, shall be given by letter (sent by hand, post, or by the special or recorded delivery service), by facsimile transmission or electronic mail (confirmed in either case by letter). Such letters shall be addressed to the persons set out in the Contract Particulars. Provided the relevant communication is not returned as undelivered, the notice or communication shall be deemed to have been given two (2) Working Days after the day on which the letter was posted, or four (4) hours, in the case of electronic mail or facsimile transmission or sooner where the other Party acknowledges receipt of such letters, facsimile transmission or item of electronic mail.
3. ENTIRE AGREEMENT
3.1. The Framework Agreement constitutes the entire agreement between the parties relating to the subject matter of the Framework Agreement. The Framework Agreement supersedes all prior negotiations, representations and undertakings, whether written or oral, except that this clause 3 shall not exclude liability in respect of any fraudulent misrepresentation.

4. SCOPE AND TERM OF FRAMEWORK AGREEMENT

4.1. Where relevant, it is intended that this Framework Agreement constitutes a framework in accordance with the provisions of regulation 33 of the Public Contracts Regulations 2015 as amended.

4.2. The Framework Agreement sets out the terms on which the Consultant will supply the Services as ordered from time to time by the Council or Contracting Authority.  The Order Conditions of Contract identified in Appendix A of Schedule 1 attached hereto this Framework Agreement shall apply to any Order placed through these arrangements.
4.3. The Framework Agreement governs the overall relationship of the parties with respect to the supply of the Services. The Consultant shall supply the Services in accordance in all respects with the terms of the Framework Agreement.

4.4. The Framework Agreement shall commence on the 01 August 2022 and shall continue in force for an initial FOUR (4) year period (“Initial Term”) unless terminated in accordance with the provisions of the Framework Agreement.
4.5. For the avoidance of doubt the Council accepted the Consultant’s Tender in respect of those parts of the Services as detailed in Schedule 2 (Specification).  
5. SUPPLY OF SERVICES

5.1. Subject to the provisions of clause 7, the Council or a Contracting Authority shall be entitled at any time during the Term to place an Order with the Consultant for the supply of the Services.  

5.2. The Consultant accepts that the Council or a Contracting Authority is not bound to order any given amount or volume of Services from  the Consultant and the Council or a Contracting Authority are at all times free to enter into other contracts and arrangements for the provision of any Services.

5.3. In the event that the Consultant is unable to accept the Order, then the Consultant shall notify the Council.  If the Consultant accepts the Order then the Consultant shall be obliged to provide the Services. 

5.4. The Consultant shall supply the Services in accordance in all respects with the terms of this Framework Agreement and the Order Conditions of Contract.   

5.5. For the avoidance of doubt the Council or Contracting Authority shall not be responsible for any Services that are delivered by the Consultant and are not the subject of an Order.

5.6. The Consultant shall ensure that the Services provided pursuant to the Order exceed or meet the requirements of the Service Specification and where the purpose for which the Services are required is indicated in the Order, either expressly or by implication, shall be fit for that particular purpose.

5.7. The Consultant warrants that the Services to be supplied under this Framework Agreement shall comply in all respects with all relevant requirements of any statute, statutory rule or order, or other instrument having the force of law, which may be in force at the time when the Services are supplied.

6. CONFLICT OF INTEREST

6.1. The Consultant shall take appropriate steps to ensure that neither the Consultant nor any employee, servant, agent, supplier or sub-contractor is placed in a position where in the reasonable opinion of the Council there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Consultant or such persons and the duties owed to the Council under the provisions of the Contract. The Consultant will disclose to the Council full particulars of any such conflict of interest, which may arise.

6.2. Where the Council is of the opinion that the conflict of interest notified to it is capable of being avoided or removed, the Council may require the Consultant to take such steps as will, in its opinion, avoid, or as the case may be, remove the conflict and:

6.2.1. if the Consultant fails to comply with the Council's requirements in this respect; or

6.2.2. if, in the opinion of the Council, compliance does not avoid or remove the conflict, the Council may determine the Contract and recover from the Consultant the amount of any loss resulting from such determination.

7. CRITERIA FOR SELECTING A CONTRACTOR FOR AN ORDER

7.1. The Council or Contracting Authority shall select a Consultant to supply the Services under an Order in accordance with Schedule 4 (Council Order Selection Criteria).
8. CONTRACTOR TO HAVE SATISFIED ITSELF

8.1. The Consultant shall be deemed to have satisfied itself as to the sufficiency and correctness of the Price. Unless otherwise expressly stated in the Framework Agreement or the relevant Order, the Price shall cover all the Consultant’s obligations under the Framework Agreement and everything necessary for the supply of the Services under the Framework Agreement. 

8.2. Unless otherwise expressly stated in the Framework Agreement or the relevant Service Specification, no claim by the Consultant will be allowed for any addition to the Price on the grounds of any matter relating to any document forming part of the Framework Agreement or any ambiguity or discrepancy therein on which an experienced Consultant could have satisfied himself by reference to the Council or any other appropriate means.

9. PAYMENT 

9.1. In consideration of the supply of the Services in accordance with the terms of the Framework Agreement, the Contracting Authority shall pay the Price in accordance with the invoicing procedure and payment profile specified in Order Conditions of Contract.

9.2. The Council shall review the Pricing Schedule with the Consultant on an annual basis and shall have absolute discretion on agreeing any increases in the Price. The Consultant shall assist the Council to identify any savings in the performance of the Services. 

9.3. With regards to the provision of Catering Services ONLY the rebate shall be 1% of the total pupil meals services in each academic year. The rebate shall be payable at the end of each academic year up until the end of the contract period. 
9.4. With regards to the provision of Cleaning Services ONLY the rebate is 1.5% payable at the start of the contract and annually thereafter on the anniversary of the contract awarded.
10. MONITORING AND REPORTING
10.1. The Consultant shall:

10.1.1. appropriately manage the Services that it provides under all Orders in accordance with the relevant Service Specification(s);

10.1.2. be required to provide to the Council accurate and up to date management information in relation to the Framework Agreement at the required frequency throughout the Term.  Such information shall include but not be limited to the volume and value of Orders and the Services provided;

10.1.3. on reasonable notice grant to the Council and/or the Council’s external and internal auditors access to any relevant data or documentation relating to the Framework Agreement and the supply of the Services for the purpose of carrying out an audit.

10.2. The Consultant shall hold performance review meetings when specified by the Council in respect of the Framework Agreement with the Council.  This meeting shall include a review of information and data on performance of the Services, Council enquiries and complaints and the volume and value of Orders.  The Consultant shall co-operate fully in providing this and any other financial and statistical information required by the Council during the course of each review.

10.3. The Consultant shall procure that Medway or other Contracting Authorities may from time to time interview any of the Staff in connection with the provision of the Services.

11. WARRANTIES AND REPRESENTATIONS

11.1. The Consultant warrants and represents that the Consultant has full capacity and authority and all necessary consents (including but not limited to where its procedures so require the consent of its parent company) to enter into and perform the Framework Agreement and that the Framework Agreement is executed by the duly authorised representatives of the Consultant.  

12.  BREAK

12.1. The Council may terminate this Framework Agreement by giving to the Consultant not less than 3 months notice in writing of such termination.

12.2. The Consultant may terminate this Framework Agreement by giving to the Council not less than 3 months notice in writing of such termination. 

12.3. Neither Party shall  be entitled to any compensation for termination by the other Party under this clause. 

13. TERMINATION

13.1. The Council may at any time by notice in writing terminate the Framework Agreement as from the date of service of such notice if:

13.1.1. there is a change of Control in the Consultant or its parent company within the meaning of Section 1124  of the Corporation Tax  Act 2010; or

13.1.2. the Consultant, being an individual, or where the Consultant is a firm, any partner or partners in that firm who together are able to exercise direct or indirect control, as defined by Section 416 of the Income and Corporation Taxes Act 1988, shall at any time become bankrupt or shall have a receiving order or administration order made against him or shall make any composition or arrangement with or for the benefit of his creditors, or shall make any conveyance or assignment for the benefit of his creditors, or shall purport to do so, or appears unable to pay or to have no reasonable prospect of being able to pay a debt within the meaning of Section 268 of the Insolvency Act 1986 or he shall become apparently insolvent within the meaning of the Bankruptcy (Scotland) Act 1985 as amended by the Bankruptcy (Scotland) Act 1993 or any application shall be made under any bankruptcy or insolvency act for the time being in force for sequestration of his estate, or a trust deed shall be granted by him for the benefit of his creditors; or any similar event occurs under the law of any other jurisdiction; or

13.1.3. the Consultant, being a company, passes a resolution, or the Court makes an order that the Consultant or its parent company be wound up otherwise than for the purpose of a bona fide reconstruction or amalgamation, or a receiver, manager or administrator on behalf of a creditor is appointed in respect of the business or any part thereof of the Consultant or the parent company, or circumstances arise which entitle the Court or a creditor to appoint a receiver, manager or administrator or which entitle the Court otherwise than for the purpose of a bona fide reconstruction or amalgamation to make a winding‑up order, or the Consultant or its parent company is unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986 or any similar event occurs under the law of any other jurisdiction.

13.2. The Council may at any time by notice in writing terminate the Framework Agreement and/or any Service Contract called off under the Framework Agreement by the Council  forthwith, if the Consultant is in default of any obligation under the Framework Agreement and:

13.2.1. the Consultant is in breach of any of its obligations under this Framework Agreement that is capable of remedy and which has not been remedied to the satisfaction of the Council within the period of time specified in the Order Conditions of Contract, or such other reasonable period as may be specified by the Council after issue of a written notice specifying the breach and requesting it to be remedied; or

13.2.2. there is a material or substantial breach by the Consultant of any of its obligations under this Framework Agreement which is incapable of remedy.

13.3. Termination in accordance with this clause or otherwise shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to either Party.  

13.4. Following termination of the Framework Agreement and where agreed by the Council, the Consultant shall continue to fulfil such Orders that may be outstanding or that it may receive in accordance with the Framework Agreement up to the date of termination.

13.5. Termination of any Service Contract shall not affect any other Service Contract or this Framework Agreement. 

14. CONFIDENTIALITY

14.1. Any documents provided by the Council and information which the Consultant may acquire as a result of the Framework Agreement shall to the extent that they are not in the public domain or required to be disclosed by operation of Law, remain confidential to the Council and shall not be disclosed, disposed of or used for any purpose without prior written consent from the Council.

14.2. All Confidential Information provided by the Council to the Consultant shall be returned to the Council at the end of the Term.

14.3. Without prejudice to the Council’s obligations under the FOIA or EIR, neither Party shall make any press announcements or publicise the Framework Agreement or any part thereof in any way, except with the written consent of the other Party (such consent not to be unreasonably withheld or delayed).

14.4. Both parties shall take all reasonable steps to ensure the observance of the provisions of this clause by all of their servants, Staff, sub-contractors, agents, professional advisors and consultants. 

15. DATA PROTECTION 
15.1. The Parties acknowledge that for the purposes of the Data Protection Legislation, the Council is the Controller and the Consultant is the Processor unless otherwise specified in Schedule 9. The only processing that the Processor is authorised to do is listed in Schedule 9 by the Controller and may not be determined by the Processor.
15.2. The Processor shall notify the Controller immediately if it considers that any of the Controller's instructions infringe the Data Protection Legislation.
15.3. The Processor shall provide all reasonable assistance to the Controller in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the Controller, include:
15.3.1. a systematic description of the envisaged processing operations and the purpose of the processing;
15.3.2. an assessment of the necessity and proportionality of the processing operations in relation to the Services;
15.3.3. an assessment of the risks to the rights and freedoms of Data Subjects; and
15.3.4. the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.
15.4. The Processor shall, in relation to any Personal Data processed in connection with its obligations under this Framework Agreement:
15.4.1. process that Personal Data only in accordance with Schedule 9, unless the Processor is required to do otherwise by Law. If it is so required the Processor shall promptly notify the Controller before processing the Personal Data unless prohibited by Law;
15.4.2. ensure that it has in place Protective Measures, which are appropriate to protect against a Data Loss Event, which the Controller may reasonably reject (but failure to reject shall not amount to approval by the Controller of the adequacy of the Protective Measures), having taken account of the:
a. nature of the data to be protected;
b. harm that might result from a Data Loss Event;
c. state of technological development; and
d. cost of implementing any measures;
15.4.3. ensure that :
a. the Staff do not process Personal Data except in accordance with this Framework Agreement (and in particular Schedule 9);
b. it takes all reasonable steps to ensure the reliability and integrity of any Staff who have access to the Personal Data and ensure that they:
i. are aware of and comply with the Processor’s duties under this clause;
ii. are subject to appropriate confidentiality undertakings with the Processor or any Sub-processor;
iii. are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by the Controller or as otherwise permitted by this Framework Agreement; and
iv. have undergone adequate training in the use, care, protection and handling of Personal Data; and
15.4.4. not transfer Personal Data outside of the EU unless the prior written consent of the Controller has been obtained and the following conditions are fulfilled:
a. the Controller or the Processor has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Controller;
b. the Data Subject has enforceable rights and effective legal remedies;
c. the Processor complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Controller in meeting its obligations); and
d. the Processor complies with any reasonable instructions notified to it in advance by the Controller with respect to the processing of the Personal Data;
15.4.5. at the written direction of the Controller, delete or return Personal Data (and any copies of it) to the Controller on termination of the Framework Agreement or any Contract unless the Processor is required by Law to retain the Personal Data.
15.5. Subject to clause 15.6, the Processor shall notify the Controller immediately if it:
15.5.1. receives a Data Subject Access Request (or purported Data Subject Access Request);
15.5.2. receives a request to rectify, block or erase any Personal Data;
15.5.3. receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation;
15.5.4. receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under this Framework Agreement;
15.5.5. receives a request from any third party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or
15.5.6. becomes aware of a Data Loss Event.
15.6. The Processor’s obligation to notify under clause 15.5 shall include the provision of further information to the Controller in phases, as details become available.
15.7. Taking into account the nature of the processing, the Processor shall provide the Controller with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request made under clause 15.5 (and insofar as possible within the timescales reasonably required by the Controller) including by promptly providing:
15.7.1. the Controller with full details and copies of the complaint, communication or request;
15.7.2. such assistance as is reasonably requested by the Controller to enable the Controller to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;
15.7.3. the Controller, at its request, with any Personal Data it holds in relation to a Data Subject;
15.7.4. assistance as requested by the Controller following any Data Loss Event;
15.7.5. assistance as requested by the Controller with respect to any request from the Information Commissioner’s Office, or any consultation by the Controller with the Information Commissioner's Office.
15.8. The Processor shall maintain complete and accurate records and information to demonstrate its compliance with this clause. This requirement does not apply where the Processor employs fewer than 250 staff, unless:
15.8.1. the Controller determines that the processing is not occasional;
15.8.2. the Controller determines the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; and
15.8.3. the Controller determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.
15.9.          The Processor shall allow for audits of its Data Processing activity by the Controller or the Controller’s designated auditor.
15.10. The Processor shall designate a data protection officer if required by the Data Protection Legislation.
15.11. Before allowing any Sub-processor to process any Personal Data related to this Framework Agreement, the Processor must:
15.11.1. notify the Controller in writing of the intended Sub-processor and processing;
15.11.2. obtain the written consent of the Controller;
15.11.3. enter into a written agreement with the Sub-processor which give effect to the terms set out in this clause 15 such that they apply to the Sub-processor; and
15.11.4. provide the Controller with such information regarding the Sub-processor as the Controller may reasonably require.
15.12. The Processor shall remain fully liable for all acts or omissions of any Sub-processor.
15.13. The Controller may, at any time on not less than 30 Working Days’ notice, revise this clause by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Framework Agreement).
15.14. The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Controller may on not less than 30 Working Days’ notice to the Processor amend this agreement to ensure that it complies with any guidance issued by the Information Commissioner’s Office.
15.15. The provisions of this clause shall apply during the continuance of the Framework Agreement and indefinitely after its termination.
16.          FREEDOM OF INFORMATION ACT 2000 (FOIA) AND ENVIRONMENTAL INFORMATION REGULATIONS 2004 (EIR)

16.1.          The Council is subject to the FOIA and the EIR (“the Acts”).  As part of the Council's duties under the Acts, it may be required to disclose information forming part of the Framework Agreement to anyone who makes a reasonable request.  The Council has absolute discretion to apply or not to apply any exemptions under the Acts.

16.2.          The Consultant shall assist and cooperate with the Council (at the Consultant’s expense) to enable the Council to comply with the information disclosure requirements under the Acts and in so doing will comply with any timescale notified to it by the Council.

17.          CORRUPTION

17.1.        The Consultant shall not offer or give, or agree to give, to any employee, agent, servant or representative of the Council any gift or consideration of any kind as an inducement or reward for doing, any act in relation to the obtaining or execution of the Framework Agreement or any other contract with the Council, or for showing or refraining from showing favour or disfavour to any person in relation to the Framework Agreement or any such contract.  The attention of the Consultant is drawn to the criminal offences under the Bribery Act 2010.

17.2.       The Consultant warrants that it has not paid commission nor agreed to pay any commission to any employee or representative of the Council by the Consultant or on the Consultant’s behalf.

17.3.        Where the Consultant engages in conduct prohibited by clauses 17.1 and 17.2 in relation to this or any other contract with the Council, the Council has the right to:

17.3.1. terminate the Framework Agreement and recover from the Consultant the amount of any loss suffered by the Council resulting from the termination, including the cost reasonably incurred by the Council of making other arrangements for the provision of the Services and any additional expenditure incurred by the Council throughout the remainder of the Term; or

17.3.2. recover in full from the Consultant any other loss sustained by the Council in consequence of any breach of this clause whether or not the Framework Agreement has been terminated.

17.4.        The Consultant warrants that it shall comply with the Bribery Act 2010.

18.        TRANSFER and SUB‑CONTRACTING

18.1.        Subject to any express provision of this Framework Agreement, the Consultant shall not without the prior written consent of the Council, assign all or any benefit, right or interest under this Framework Agreement or sub-contract the provision of the Services. 

18.2.        The Council shall be entitled to:

18.2.1. assign, novate or dispose of its rights and obligations under this Framework Agreement either in whole or in part to any contracting authority (as defined in The Public Contracts Regulations 2015 as amended); or

18.2.2. transfer, assign or novate its rights and obligations where required by Law.

18.3.        The Consultant shall remain responsible and liable for the acts and omissions of any other members of a consortium arrangement, sub-contractors, servants, agents and employees as though they were its own.
18.4.        Where the Consultant provides Services pursuant to this Framework Agreement using sub-contractors, the Council or Contracting Authority may require the sub-contractors to execute a collateral warranty in favour of the Council or Contracting Authority and such other third party beneficiaries notified to the sub-contractor.
19.        AMENDMENTS TO THE FRAMEWORK AGREEMENT

19.1.        Subject to clause 19.2, no variation or modification to the Framework Agreement is valid unless it is in writing and signed by the Council and the Consultant.

19.2.        Where the Council identifies a need for change to this Framework Agreement they shall use the procedure for Change Control in Schedule 5.

19.3.        Valid amendments to the Framework Agreement shall be deemed to apply to all future Service Contracts entered into after the date of such amendment. 

20.       SEVERABILITY

20.1.        If any provision of the Framework Agreement shall become or shall be declared by any court of competent jurisdiction to be invalid or unenforceable in any way, such invalidity shall not impair or affect any other provision all of which shall remain in full force and effect.

21.        WAIVER

21.1.        Failure by either Party at any time to enforce any one or more of the provisions of this Framework Agreement or to require performance by the other Party of any of the provisions shall not constitute or be construed as a waiver of the provision or of the right at any time subsequently to enforce all terms and conditions of this Framework Agreement nor affect the validity of the Framework Agreement or any part of it or the right of the parties to enforce any provision in accordance with its terms.

21.2.        No waiver of any of the provisions of this Framework Agreement shall be effective unless it is expressed to be a waiver in writing and communicated in accordance with clause 2.

22.        LAW AND JURISDICTION

22.1.        This Framework Agreement shall be governed by the laws of England and shall be subject to the exclusive jurisdiction of the English courts.

23.        BEST VALUE

23.1.        The Consultant agrees to use its reasonable endeavours throughout the duration of this Framework Agreement to ensure continual improvement in the delivery of Services as regards economy, efficiency and effectiveness.

23.2.        The Consultant will provide such assistance and information that the Council may reasonably require to enable the Council to discharge and fulfil its best value duty in relation to the Service.

24.        THIRD PARTY RIGHTS

24.1.        Save for the rights specified in this Framework Agreement for the benefit of a Contracting Authority, a person who is not a party to this Framework Agreement has no right to enforce any term of this Framework Agreement. The Council and the Consultant may terminate or vary this Framework Agreement according to its terms without the consent of any Contracting Authority.  

25.        DISPUTE RESOLUTION PROCEDURE
25.1.        If a dispute arises between the Council and the Consultant in connection with the Framework Agreement, the parties shall each use reasonable endeavours to resolve such dispute by means of prompt discussion at an appropriate managerial level.

26.       NO AGENCY OR PARTNERSHIP

26.1.        Nothing contained in this Framework Agreement, and no action taken by the parties pursuant to this Framework Agreement, will be deemed to constitute a relationship between the parties of partnership, joint venture, principal and agent or employer and employee.  Neither Party has, nor may it represent that it has, any authority to act or make any commitments on the other Party's behalf.

27.        COUNTERPARTS

27.1.        This Framework Agreement may be executed in any number of counterparts, each of which executed and delivered shall constitute a duplicate original, but all the counterparts shall together constitute the one agreement.

IN WITNESS whereof the parties have executed this Agreement as a Deed and it is delivered and takes effect on the date it signed above.

THE COMMON SEAL of MEDWAY COUNCIL  
)

was affixed to this DEED in the                              
)

presence of:-                                                       
)

……………………………………………….

Authorised Officer

Executed as a DEED by []    

    )

LIMITED By: -                      
 )

………………………………………………..

Director/Partner/Trustee/Proprietor 

………………………………………………...

Director/Partner/Trustee/Secretary/ Proprietor

OR

………………………………………………...

Witness

Name

………………………………………………..

Address

………………………………………………..
SCHEDULE ONE

ORDER CONDITIONS OF CONTRACT

These Conditions of Contract shall be applicable to all Orders placed by the Council or Contracting Authority in accordance with the Framework Agreement.
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ORDER CONDITIONS OF CONTRACT
PART 1 - PRELIMINARY

1. Definitions and Interpretations

1.1 In these Conditions of Contract unless the context otherwise requires the following terms shall have the meanings given to them below:

“1999 Act” means the Local Government Act 1999;

“Approval” and “Approved” means the written consent of the Council’s Authorised Officer;

“Assigned Employees” means Relevant employees together with Returning Employees for the purposes of clause 35
“Best Value Duty” means the duty imposed on the Council by Part 1 of the 1999 Act and under which the Council is under a statutory duty to continuously improve the way its functions are exercised, having regard to a combination of economy, efficiency and effectiveness and to the guidance issued from time to time by the Secretary of State, the Audit Commission and the Chartered Institute of Public Finance and Accountancy pursuant to, or in connection with, Part 1 of the 1999 Act;

“CEDR Procedure” means the Centre for Effective Dispute Resolution Model Mediation Procedure 10th edition as amended or replaced from time to time;

 “Commencement Date” means the commencement date stated in the Contract Particulars;
“Confidential Information” means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information which relates to the business, affairs, properties, assets, trading practices, Services, developments, trade secrets, Intellectual Property Rights, know-how, personnel, customers and suppliers of either Party and all Personal Data. Confidential Information shall not include information which: 

(a)
was public knowledge at the time of disclosure (otherwise than by breach of clause 38 (Confidentiality); 

(b)
was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 

(c)
is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or

(d)
is independently developed without access to the Confidential Information;

“Consents” means all permissions, consents, approvals, certificates, permits, licences and authorisations of a Relevant Authority required for the performance of any of the Consultant’s obligations under the Contract;

“Consultant” means the person, firm or company with whom the Council enters into the Contract;

“Consultant’s Representative” means the individual stated in the Contract Particulars and authorised to act on behalf of the Consultant for the purposes of the Contract;

“Contract” means the agreement concluded between the Council and the Consultant for the provision of the Services, comprising of the Contract Particulars, the Special Conditions, these Order Conditions of Contract, the Specification, the Consultant’s Tender, the Framework Agreement and all other documents which are incorporated into the agreement.
“Contracting Authority” means any contracting authority as defined in the Public Contracts Regulations 2015 other than the Council, or third parties described in the OJEU Notice as having the benefit of the Framework Agreement;

 “Contract Particulars” means the document attached hereto at Appendix A of Schedule 1 and detailing the specific core terms agreed between the parties with regard to the Services which shall include but not be limited to the Pricing Schedule, Delivery Instructions, Commencement Date, Key Personnel, Contract Period, and the Specification and relevant contract specific details of the Tender included in the document;

“Contract Period” means the period of the contract as stated in the Contract Particulars including any initial contract periods (and any extension provisions) or such earlier date of termination or partial termination of the Contract in accordance with the Law or the provisions of the Contract;

“Controller” shall have the meaning given in the GDPR;
“Council” means Medway Council or the relevant Contracting Authority;

“Council’s Authorised Officer” means the representative of the Council stated in the Contract Particulars and appointed under and in accordance with clause 4.1;

“Council’s Policies” means those policies of the Council, including, without limitation:

(a)
the Council’s Corporate Health and Safety Policy; 

(b)
the Council’s Equality and Diversity Policy; and

(c)
the Council’s Complaints Policy;

as any such policies may be amended from time to time; 

“Council Property” means any land and/or premises made available to the Consultant by the Council in connection with the provision of the Services;

“Data Loss Event” any event that results, or may result, in unauthorised access to Personal Data held by the Consultant under this agreement, and/or actual or potential loss and/or destruction of Personal Data in breach of this agreement, including any Personal Data Breach;

“Data Protection Impact Assessment” an assessment by the Council of the impact of the envisaged processing on the protection of Personal Data;

“Data Protection Legislation” (i) the GDPR, the LED and any applicable national implementing Laws as amended from time to time (ii) the DPA 2018 (subject to Royal Assent) to the extent that it relates to processing of personal data and privacy; (iiii) all applicable Law about the processing of personal data and privacy;

“Data Protection Officer” shall have the meaning given in the GDPR;

“Data Subject” shall have the meaning given in the GDPR;

“Data Subject Access Request” a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data;

“Delivery Instructions” means the instructions provided in the Contract Particulars and any other information that the Council considers appropriate to the provision of the Services;

 “Disclosure and Barring Service” or “DBS” means Disclosure and Barring Service or DBS (or replacement scheme);

“Default” means any breach of the obligations of either Party (including but not limited to fundamental breach or breach of a fundamental term) or any default, act, omission, negligence or statement of either Party, its employees, agents or sub-contractors in connection with or in relation to the subject matter of the Contract and in respect of which such Party is liable to the other;

“DPA 2018” Data Protection Act 2018;
 “Eligible Employee” means 

(a)
the Transferring Employees who are active members of or eligible to join the LGPS immediately prior to the date of the commencement of the Services;  

(b)
any Relevant Employee who is an active member of or eligible to join either the LGPS or a pension scheme that is broadly comparable to the LGPS and provided by their existing employer immediately prior to the date of commencement of the Services where such membership or eligibility arises out of a contract between their existing employer and the Council for the provision of services which are similar to the Services before they are to be provided by the Consultant; and

(c)
any other individuals nominated by the Consultant or sub-contractor (as appropriate);

“Environmental Information Regulations” means the Environmental Information Regulations 2004 and any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations;

“Equipment” means the Consultant’s equipment, vehicles, plant, materials and such other items supplied and used by the Consultant in the performance of its obligations under the Contract;
“Extension” means the extension of the Contract Period agreed in accordance with clause 51;

“FOIA” means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation;

Force Majeure Event means an event or circumstance, including (without limitation), any of the following events or circumstances:

(a) war, civil war, armed conflict, terrorism or cyber attack; or

(b)
nuclear, chemical or biological contamination unless the source or cause of the contamination is the result of actions or omissions of the Consultant or its sub-contractors; or

(c)
pressure waves caused by devices travelling at supersonic speeds;

which directly causes either Party to be unable to comply with all or a material part of its obligations under the Contract;

“Framework Agreement” the Framework Terms and Conditions, together with Schedules numbered 1 to 8 inclusive and all appendices attached thereto, in respect of the Consultant’s appointment which shall be read as one document;

“GDPR” means General Data Protection Regulation ((EU) 2016/679);
 “Good Industry Practice” means using standards, practices, methods and procedures conforming to the Law and exercising that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person or body engaged in a similar type of undertaking under the same or similar circumstances;

“Guidance” means any applicable guidance or directions issued by or on behalf of an agency or department of Government with which the Council and/or the Consultant is bound to comply;

“Information” has the meaning given under section 84 of the Freedom of Information Act 2000;

“Intellectual Property Rights” means patents, inventions, trademarks, service marks, logos, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights and other similar rights or obligations whether registerable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off;

“Invitation to Tender” means the invitation to tender issued by inviting tenders to carry out the Services;

“Key Personnel” means those persons named in the Contract Particulars as being key personnel and any replacement from time to time and referred to in clause 13 of the Order Conditions of Contract; 

“KPIs” means the key performance indicators set out in Schedule 7 (Performance), if used;

“KPI Threshold” means the level of Service performance below which, will constitute inadequate performance of the Services, if used;

“Law(s)” means any applicable Act of Parliament, sub-ordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, exercise of the Royal Prerogative, enforceable community right within the meaning of Section 2 of the European Communities Act 1972, bye-law, regulatory policy, guidance or industry code, judgement of a relevant court of law, or directives or requirements of any Regulatory Body of which the Provider and / or the Council is bound to comply;

“LED” Law Enforcement Directive (Directive (EU) 2016/680);
“LGPS” means the Local Government Pension Scheme established pursuant to regulations made by the Secretary of State in exercise of powers under sections 7 and 12 of the Superannuation Act 1972 as amended from time to time;

 “Named Employee” has the meaning given to it in clause 35.3; 

“Order” means an order for Services to be provided where the Contract is identified in the Contract Particulars to be delivered by call off;

“Party” means a party to the Contract and “Parties” shall be construed accordingly;

“Personal Data” shall have the meaning given in the GDPR;
“Personal Data Breach” shall have the meaning given in the GDPR;
“Premises” means the location(s) where the Services are to be provided, as set out in the Specification attached to the Contract Particulars;

“Price” means the price exclusive of any applicable tax payable to the Consultant by the Council under the Contract, as set out in the Contract Particulars, for the full and proper performance by the Consultant of its obligations under the Contract (but before taking into account the effect of any adjustment of price in accordance with clause 20.);
“Pricing Schedule” means Schedule 6 (Pricing) containing details of the Price;

“Processor” shall have the meaning given in the GDPR;
“Prohibited Act” means: 

(a)
offering, giving or agreeing to give to any servant of the Council any gift or consideration of any kind as an inducement or reward:

(i)
for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of the Contract or any other agreement with the Council;  or

(ii)
for showing or not showing favour or disfavour to any person in relation to the Contract or any other agreement with the Council;

(b)
entering into the Contract or any other agreement with the Council in connection with which commission has been paid or has been agreed to be paid by the Consultant or on its behalf, or to its knowledge, unless before the relevant agreement is entered into particulars of any such commission and of the terms and conditions of any such agreement for the payment thereof have been disclosed in writing to the Council;

(c)
committing any offence:

(i)
under the Bribery Act 2010; 

(ii)
under Law creating offences in respect of fraudulent acts;  or 

(iii)
at common law in respect of fraudulent acts;

in relation to the Contract or any other agreement with the Council;

(d)
any act or omission which leads to the commission of an offence under Section 117 of the Local Government Act 1972;  or

(e)
defrauding or attempting to defraud or conspiring to defraud the Council;


“Protective Measures” appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it.
 “Quality Standards” means the quality standards published by the British Standards Institute, the International Organisation for Standardisation or any other equivalent body, with which a skilled and experienced operator engaged in the same type of industry or business as the Consultant would reasonably and ordinarily be expected to comply as such standards may be supplemented by the Specification;

“Relevant Authority” means any court with competent jurisdiction and any local, national or supra-national agency, inspectorate, minister, ministry, official or public or statutory person of the government of the United Kingdom or of the European Union;

“Relevant Employees” means the employees who are the subject of a Relevant Transfer;

“Relevant Transfer” means a relevant transfer for the purposes of the Transfer of Undertakings (Protection of Employment) Regulations 2006 as amended or modified from time to time;

“Regulatory Bodies” means those government departments and regulatory statutory and other entities, committees, ombudsmen and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in the Contract or any other affairs of the Council and “Regulatory Body” shall be construed accordingly;

“Replacement Consultant” means any third party Consultant appointed by the Council from time to time, to provide any services which are substantially similar to any of the Services, and which the Council receives in substitution for any of the Services following the termination or partial termination of the Contract, whether those services are provided by the Council internally and/or by any third party;

“Requests for Information” shall have the meaning set out in FOIA or any apparent request for information under the FOIA or the Environmental Information Regulations;

“Returning Employees” means the employees that were employed by the Council prior to the Commencement Date and were transferred to the Consultant for the purposes of providing the Services and are transferred back to the Council following a Relevant Transfer;
“Schedule” means a schedule to this Contract;

“Services” means the services or supplies to be provided as specified in the Specification;

“Service Credits” means the sums attributable to performance as specified in Schedule 7 (Performance), if used;

 “Service User” means the individual directly benefiting from or receiving the Services.

“Special Conditions” means those terms and conditions (if any) attached as Appendix B of Schedule 1, adding to or amending these Conditions of Contract;

“Specification” means the description of the Services to be provided under the Contract and set out in the Specification Schedule;

“Specification Schedule” means Schedule 2 containing details of the Specification;

“Staff” means all persons employed by the Consultant to perform the Contract together with the Consultant’s servants, agents and sub-contractors used in the performance of the Contract;

“Sub-processor” any third party appointed to process Personal Data on behalf of the Consultant related to this agreement;
“Target KPI” means the level of performance for a KPI as set out against the relevant KPI in Schedule 7 (Performance), if used;

“Tax” means value added tax;

“Transfer Date” means the date the Relevant Employees are transferred to the employment of the Consultant or a sub-contractor;

“Transferring Employee” means an employee employed by the Council, whose contract of employment becomes, by virtue of the application of the Transfer of Undertakings (Protection of Employment) Regulations 2006 in relation to what is done for the purposes of carrying out the Contract between the Council and the Consultant, a contract of employment with someone other than his existing employer;

 “Variation” has the meaning given to it in clause 46.1;

“Working Day” means a day other than a Saturday, Sunday, bank holiday or public holiday.

1.2 In the Contract except where the context otherwise requires:

1.2.1     the terms and expressions set out in clause 1 shall have the meanings ascribed therein;

1.2.2     words importing the singular meaning include where the context so admits the plural meaning and vice versa;

1.2.3     words importing the masculine include the feminine and the neuter;

1.2.4     references to clauses and schedules are references to clauses of and schedules to this Framework Agreement unless stated otherwise;

1.2.5     reference to a clause is a reference to the whole of that clause unless stated otherwise;

1.2.6     references to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended by any subsequent enactment, modification, order, regulation or instrument as subsequently amended or re-enacted;

1.2.7     references to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted and their successors and permitted assignees or transferees;

1.2.8     the words “include”, “includes” and “including” are to be construed as if they were immediately followed by the words “without limitation”;

1.2.9     headings are included in the Contract for ease of reference only and shall not affect the interpretation or construction of the Contract;

2. Consultant’s Status

2.1. In carrying out the Services the Consultant shall not be acting as the agent of the Council.

2.2. Accordingly:

2.2.1.       the Consultant shall not (and shall procure that the Staff do not) say or do anything that might lead any other person to believe that the Consultant is acting as the agent of the Council; and

2.2.2.       nothing in the Contract shall impose any liability on the Council in respect of any liability incurred by the Consultant to any other person but this shall not be taken to exclude or limit any liability of the Council to the Consultant that may arise by virtue of either a breach of the Contract or by negligence on the part of the Council, the Council’s employees, servants or agents.

2.3. Where the Consultant comprises more than one person or entity, all obligations on the part of the Consultant shall be joint and several.

3. Council’s Obligations

3.1. Save as otherwise expressly provided, the obligations of the Council under the Contract are obligations of the Council in its capacity as a contracting counterparty and nothing in the Contract shall operate as an obligation upon, or in any other way fetter or constrain the Council in any other capacity, nor shall the exercise by the Council of its duties and powers in any other capacity lead to any liability under the Contract (howsoever arising) on the part of the Council to the Consultant.

4. Representatives

4.1. The Council shall appoint throughout the Term of the Contract the Council’s Authorised Officer to liaise with the Consultant’s Representative and shall keep the Consultant informed of the identity from time to time of the Council’s Authorised Officer.  

4.2. The Council may remove or replace the Council’s Authorised Officer from time to time and must give written notice to the Consultant promptly at the time of so doing.

4.3. If at any time the Consultant shall not have received notification from the Council of the identity of the Council’s Authorised Officer; or have received notification from the Council that the Council’s Authorised Officer has been removed and does not receive notification immediately of the replacement of such person by the appointment of a new Council’s Authorised Officer, the Council shall be deemed to have appointed and properly notified the Consultant of the appointment as Council’s Authorised Officer, the Council’s Director for the Services from time to time until such time as the Council properly notifies the Consultant of the appointment of a replacement or alternative Council’s Authorised Officer in accordance with this clause 4.

4.4. The Council’s Authorised Officer shall have full authority (save in respect of varying the Contract and waiving any rights of the Council in respect of the Contract) to act on behalf of the Council in connection with the Contract.

4.5. The Council’s Authorised Officer may from time to time delegate to any Deputy Authorised Officer any of the powers he is entitled to exercise.

4.6. The Council’s Authorised Officer shall give notice in writing to the Consultant of the appointment of any Deputy Authorised Officer specifying the extent of the powers of the Council’s Authorised Officer which the Council’s Authorised Officer is delegating to the Deputy Authorised Officer and if no extent or limit of powers are specified in the notice then the Deputy Authorised Officer may exercise all of the powers which the Council’s Authorised Officer is able to delegate pursuant to clause 4.5.

4.7. The Consultant may treat any notice given pursuant to clause 4.6 as evidence of the lawful appointment of such Deputy Authorised Officer until such time as the Council’s Authorised Officer notifies the Consultant of the revocation of such appointment and the Consultant may treat any act of the Deputy Authorised Officer prior to receipt of such notice of revocation as being expressly authorised by the Council’s Authorised Officer and further the Consultant shall not be required to determine whether any such authority has in fact or in law been given.

4.8. Subject to any express provisions in the Contract to the contrary, all instructions, decisions, opinions and other communications from the Council’s Authorised Officer and/or Deputy Authorised Officer (as the case may be) to the Consultant or the Consultant’s Representative or from the Consultant or the Consultant’s Representative to the Council’s Authorised Officer and/or Deputy Authorised Officer which are intended to have a binding effect on the Consultant or the Council (as the case may be) shall be in writing or, if given orally, shall be confirmed in writing no later than the next Working Day.

4.9. Where the instructions of the Council’s Authorised Officer and those of any appointed Deputy Authorised Officer conflict, the matter shall be referred to the Council’s Director for the Services for resolution, without prejudice to any action taken by the Consultant in reliance on any resolution, decision, opinion or other communication before the conflict becomes apparent.

4.10. The Consultant shall ensure that a Consultant’s Representative is appointed and empowered to act on behalf of the Consultant.

4.11. The Consultant shall prior to the appointment of the Consultant’s Representative, inform the Council in writing of details of its proposed Consultant’s Representative, including details of their skills and experience.  The appointment and identity of the Consultant’s Representative shall be approved by the Council’s Authorised Officer, such approval not to be unreasonably withheld or delayed. The Consultant shall also inform the Council in writing of details of any person(s) authorised to act as deputy for the Consultant’s Representative. The Consultant may remove or replace the Consultant’s Representative or his authorised deputy from time to time and must give written notice to the Authorised Officer at the time of so doing.

4.12. The Consultant’s Representative shall inform the Authorised Officer promptly and in writing of any instances of activity or omission on the part of the Council which precludes the Consultant from meeting its obligations under the Contract.

4.13. The Consultant’s Representative or authorised deputy shall be available to the Council in person at all times during office hours and by telephone at all times outside office hours. The Consultant will also be required to make available the Consultant’s Representative or deputy for call out in the case of emergencies.

4.14. The Consultant’s Representative shall have full authority to act on behalf of the Consultant for all purposes of the Contract.  The Council shall be entitled to treat any act of the Consultant’s Representative in connection with the Contract as being expressly authorised by the Consultant (save for acts undertaken after the Consultant has notified the Authorised Officer that such authority has been revoked) and the Council shall not be required to determine whether any such authority has in fact or in law been given.


5. Entire Contract

5.1. The Contract constitutes the entire contract between the Parties relating to the subject matter of the Contract. The Contract (to the extent that it does not expressly incorporate the same) supersedes all prior negotiations, representations and undertakings, whether written or oral, except that this clause shall not exclude liability in respect of any fraudulent misrepresentation.

6. Remedies Cumulative

6.1. Except as otherwise expressly provided by the Contract, all remedies available to either Party for breach of the Contract are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies.

7. Notices

7.1. Except as otherwise expressly provided within the Contract, no notice or other communication from one Party to the other shall have any validity under the Contract unless made in writing by or on behalf of the Party concerned.

7.2. Any notice or other communication which is to be given by either Party to the other shall be given by letter (sent by hand, post, or by the special or recorded delivery service), by facsimile transmission or electronic mail (confirmed in either case by letter). Such letters shall be addressed to the persons set out in the Contract Particulars. Provided the relevant communication is not returned as undelivered, the notice or communication shall be deemed to have been given two (2) Working Days after the day on which the letter was posted, or four (4) hours, in the case of electronic mail or facsimile transmission or sooner where the other Party acknowledges receipt of such letters, facsimile transmission or item of electronic mail.
7.3. Either Party may change its address for service by serving a notice in accordance with this clause.

8. Mistakes in Information

8.1. The Consultant shall be responsible for the accuracy of all drawings, documentation and information supplied to the Council by the Consultant in connection with the provision of the Services and shall pay the Council any extra costs reasonably foreseeable and properly mitigated  by the Council to the extent that such costs have been occasioned by any negligent discrepancies, errors or omissions therein.

9. Conflicts of Interest

9.1. The Consultant shall take appropriate steps to ensure that neither the Consultant nor any employee, servant, agent, supplier or sub-contractor is placed in a position where in the reasonable opinion of the Council there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Consultant or such persons and the duties owed to the Council under the provisions of the Contract. The Consultant will disclose to the Council full particulars of any such conflict of interest which may arise.

9.2. The Consultant undertakes that upon becoming aware of any conflict of interest as to be likely to prejudice its independence and objectivity in performing the Contract during the Term of the Contract (whether the conflict existed before the award of the Contract or arises during its performance), it shall immediately notify the Council in writing of the same, giving particulars of its nature and the circumstances in which it exists or arises and shall furnish such further information as the Council may reasonably require.

9.3. Where the Council is of the opinion that the conflict of interest notified to it under clause 9.2 above is capable of being avoided or removed, the Council may require the Consultant to take such steps as will, in its opinion, avoid, or as the case may be, remove the conflict and:

9.3.1.   if the Consultant fails to comply with the Council’s requirements in this respect; or

9.3.2.   if, in the opinion of the Council, compliance does not avoid or remove the conflict, the Council may determine the Contract and recover from the Consultant the amount of any loss resulting from such determination.

9.4. Where the Council is of the opinion that the conflict of interest which existed at the time of the award of the Contract could have been discovered with the application by the Consultant of due diligence and ought to have been disclosed by the Consultant, the Council may determine the Contract immediately for breach of a fundamental condition and, without prejudice to any other rights, recover from the Consultant the amount of any loss resulting from such determination.

9.5. The Council reserves the right to terminate the Contract immediately by notice in writing and/or to take such other steps it deems necessary where, in the reasonable opinion of the Council, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Consultant and the duties owed to the Council under the provisions of the Contract. 

10. Bribery and Fraud

10.1. The Consultant shall take all reasonable steps to prevent offences under the Bribery Act 2010 (the 2010 Act) and shall ensure that it has in place adequate procedures designed to prevent persons associated with the Consultant committing offences under the 2010 Act. 

10.2. The Consultant shall take all reasonable steps, in accordance with Good Industry Practice, to prevent any fraudulent activity by the Staff, the Consultant (including its shareholders, members, directors) and/or any of the Consultant’s suppliers, in connection with the receipt of monies from the Council. The Consultant shall notify the Council immediately if it has reason to suspect that any fraud has occurred or is occurring or is likely to occur.

PART 2 – THE PROVISION OF THE SERVICES

11. The Services

11.1. The Consultant shall provide the Services during the term of the Contract and perform its other obligations under the Contract in accordance with:

11.1.1.     all applicable Law;
11.1.2.     these terms and conditions and any Special Conditions;

11.1.3.     the Delivery Instructions;

11.1.4.     Good Industry Practice;

11.1.5.     the Quality Standards;

11.1.6.     all Consents;

11.1.7.     all Guidance; and

11.1.8.     the Council’s Policies

11.2. The Council shall have the power to inspect and examine the Consultant’s performance of the Services at any premises from which the Services or any part of the Services are being performed at any reasonable time provided that the Council gives reasonable notice to the Consultant.

11.3. In the event that the Council notifies the Consultant of the Council’s reasonably held opinion that any part of the Services have not been provided in accordance with the requirements of clause 11.1 or differ in any way from those requirements, and this is other than as a result of default or negligence on the part of the Council: 

11.3.1.     the Council shall have the right to require the Consultant to put in place such additional resources as are necessary to perform the Services in accordance with the relevant requirements as early as practicable thereafter at no additional charge to the Council;

11.3.2.     the Council shall have the right to require the Consultant to promptly remedy any failure to provide the Services in accordance with the relevant requirements or to re-perform any non-conforming Service at no additional charge to the Council within such time as may be specified by the Council.

11.4. The Council shall, subject to the provisions of clause 61.1, to terminate the Contract for any breach of this clause 11.

11.5. Subject to exercising Good Industry Practice, the timely provision of the Services shall be of the essence of the Contract, including in relation to commencing the provision of the Services within the time agreed or on a specified date and failure to commence the Services within the time agreed or specified shall entitle the Council (at its option) to be released from any obligation to accept and pay for the Services or to cancel all or part of the Services, in either case without prejudice to the other rights and remedies of the Council.  If no time for delivery is stated in the Delivery Instructions the Services shall be delivered between 9 a.m. and 5 p.m. on a Business Day.
11.6. If the performance of the Services by the Consultant is delayed by reason of any act on the part of the Council or by industrial dispute or any other cause which the Consultant could not have prevented and for which it was not responsible, then the Consultant shall be allowed a reasonable extension of time for completion.

11.7. Without prejudice to any other rights and remedies the Council may have pursuant to the Contract, the Consultant shall reimburse the Council for all reasonable costs incurred by the Council which have arisen as a consequence of the Consultant’s delay in the performance of its obligations under the Contract and which delay the Consultant has failed to remedy following reasonable notice from the Council. 

11.8. The Consultant shall take reasonable care to ensure that in performing its obligations under the Contract it does not disrupt the operations of the Council, its employees or any other contractor employed by the Council.

11.9. The Council retains the Consultant for the performance of the Services on a non-exclusive basis.
12. Standard of Services

12.1. The Consultant shall at all times comply with the Quality Standards, and where applicable shall maintain accreditation with the relevant Quality Standards authorisation body. To the extent the standard of Services has not been specified in the Contract, the Consultant shall agree the relevant standard of Services with the Council’s Authorised Officer prior to the delivery of the Services, and the Consultant shall undertake its obligations in accordance with Good Industry Practice.
12.2. The introduction of new methods or systems which adversely affect the provision or performance of the Services shall be subject to prior Approval.
12.3. The signing by the Council’s Authorised Officer (or his representative) of time sheets or other similar documents shall not be construed as implying the Consultant’s compliance with the Contract.

12.4. Where any Service is stated in Schedule 7 (Performance) to be subject to a specific KPI, the Consultant shall provide that Service in such a manner as will ensure that their performance in respect of that Service is equal to the specific KPI Threshold or Target KPI. 

12.5. As existing Services are varied and new Services are added, Target KPIs for the same will be determined and included within Schedule 7 (if applicable).

12.6. The Consultant shall provide records of and management reports summarising the KPIs as provided for in clause 50 (if applicable).

12.7. In the event that any KPI falls short of the KPI Threshold, without prejudice to any other rights the Authority may have, the provisions of clause 48.3 shall apply.

13. Key Personnel

13.1. The Key Personnel shall not be released from providing the Services without the written approval of the Council, except by reason of long-term sickness, maternity leave, paternity leave or termination of employment and other extenuating circumstances.

13.2. Any replacements to the Key Personnel shall be subject to Approval. Such replacements shall be of at least equal status or of equivalent experience and skills to the Key Personnel being replaced and be suitable for the responsibilities of that person in relation to the Services.

13.3. The Council shall not unreasonably withhold Approval under clause 13.1 or clause 14.2. Such approval shall be conditional on appropriate arrangements being made by the Consultant to minimise any adverse impact on the Contract which could be caused by a change in Key Personnel.

14. Consultant’s Staff

14.1. The Consultant is required to employ sufficient staff to ensure that the Services are provided in accordance with the Contract.

14.2. The Consultant warrants and represents that all Staff assigned to the performance of the Services shall possess and exercise such qualifications, skills and experience as are necessary for the proper performance of the Services.

14.3. The Council reserves the right under the Contract to refuse to admit to, or to withdraw permission to remain on, the Premises or any premises occupied by or on behalf of the Council:

14.3.1.     any member of the Staff; or

14.3.2.     any person employed or engaged by a sub-contractor, agent or servant of the Consultant whose admission or continued presence would be, in the reasonable opinion of the Council, undesirable.

14.4. If and when directed by the Council, the Consultant shall provide a list of the names and addresses of all persons who it is expected may require admission in connection with the Contract to the Premises or any premises occupied by or on behalf of the Council, specifying the capacities in which they are concerned with the Contract and giving such other particulars as the Council may reasonably desire.

14.5. The Consultant shall ensure that its Staff, whilst on the Premises or any premises occupied by or on behalf of the Council, behave in an orderly and as quiet manner as may be reasonably practicable having regard to the nature of the duties being performed. Further, the Consultant shall ensure that its Staff shall cause no unreasonable or unnecessary disruption to the routines and procedures of the Council.

14.6. The Consultant shall ensure that its Staff, whilst on the Premises or any premises occupied by or on behalf of the Council, maintain a high standard of personal hygiene, demeanor and cleanliness, and are issued and wear identification badges as agreed by the Council and the Consultant. The Consultant shall ensure that its Staff shall not smoke in the Premises or in any premises occupied by or on behalf of the Council at any time.

14.7. The decision of the Council as to whether any person is to be refused access to the Premises or any premises occupied by or on behalf of the Council shall be final and conclusive.

14.8. The Consultant shall bear the cost of any notice, instruction or decision of the Council under this clause 14. 

14.9. Subject to the provisions of clauses 14.10 and 14.11, the Council’s Authorised Officer shall have the power to instruct the Consultant by notice in writing to remove from the performance of the Services either temporarily or permanently any Staff who is considered by the Council undesirable due to his/her threatening, abusive and/or aggressive conduct.  Such directions must be complied with by the Consultant and shall not affect the Consultant’s obligations under the Contract or the Council’s right to enforce them and the Consultant shall fully and promptly indemnify the Council in respect of any claims brought by any such Staff arising therefrom.  Such direction will not prejudice the rights of the Council under the Contract in the event of a breach of contract by the Consultant.

14.10. The Consultant shall take the action required by the Council’s Authorised Officer which shall include the immediate suspension of the Staff from the performance of the Services pending the resolution of a disciplinary action.  

14.11. The decision of the Council’s Authorised Officer as to whether any person is to be suspended and/or removed from the performance of the Services shall be final and conclusive, provided that:

14.11.1.   the rights of the Council’s Authorised Officer under clause 14.9 shall not be exercised in a vexatious or frivolous manner or in a manner that is not even handed having regard to the conduct of the relevant employee; and

14.11.2.   the Consultant shall not be required to act in contravention of any Law or the Advisory, Conciliation and Arbitration Service (ACAS) Code of Conduct.

14.12. The Consultant shall ensure that all its Staff are aware that in providing the Services its Staff may come into contact with vulnerable people and that there may be a need for extra care to be taken when providing the Services particularly with regard to behaviour, dress and speech of the Consultant’s Staff, so as to avoid any disruption or offence to any persons.

15. Inspection of Premises

15.1. Save as the Council may otherwise direct, the Consultant is deemed to have inspected the Premises before tendering so as to have understood the nature and extent of the Services to be carried out and be satisfied in relation to all matters connected with the performance of its obligations under the Contract.

15.2. The Consultant shall permit the Council to make any inspections or tests which may reasonably be required in respect of the Consultant’s premises in relation to the Contract.

16. Licence to occupy Council Property

16.1. Any Council Property (including temporary buildings) made available to the Consultant by the Council in connection with the provision of the Services under the Contract, shall be used by the Consultant solely for the purpose of performing its obligations under the Contract.  The Consultant shall have the use of such Council Property as licensee and shall vacate the same on completion, termination or abandonment of the Contract.

16.2. The Consultant shall not use the Council Property for any purpose or activity other than the provision of Services.

16.3. The Council Property shall be deemed to be in good condition when received by or on behalf of the Consultant unless the Consultant notifies the Council otherwise within five (5) Working Days of its first occupation or receipt.

16.4. The Consultant shall ensure the security of all the Council Property whilst in its possession, either on the Council Property or elsewhere during the provision of the Services, in accordance with the Council’s reasonable security requirements as required from time to time.

16.5. Should the Consultant require modifications to the Council Property, such modifications shall be subject to prior Approval and shall be carried out by the Consultant at the Consultant’s expense.  The Consultant shall undertake approved modification work without undue delay.  Ownership of such modifications shall rest with the Council.

16.6. The Consultant shall (and shall ensure that its Staff) observe and comply with such rules and regulations as may be in force at any time for the use of such Council Property as determined by the Council, and the Consultant shall pay for the cost of making good any damage caused by the Consultant or its Staff, other than fair wear and tear.  For the avoidance of doubt, damage includes damage to the fabric of the buildings, plant, fixed equipment or fittings therein.

16.7. The Parties agree that there is no intention on the part of the Council to create a tenancy of whatsoever nature in favour of the Consultant or its Staff and that no such tenancy has or shall come into being.

17. Use of Council Premises

17.1. In cases where the Consultant’s Staff are providing the Services on Premises and subject to the requirements of the Specification and other documents which are relevant to the Contract, the Council during the Term shall permit the Consultant to use free-of-charge in connection with the provision of the Services, the staff washrooms and lavatory facilities where available.

17.2. The Consultant shall use the above facilities only in connection with the provision of the Services and shall ensure that the Consultant’s Staff use the facilities for that purpose.

17.3. The permission given in clause 17.1 to use the facilities is personal to the Consultant and the Consultant’s Staff and shall cease immediately this Contract terminates.

17.4. Only the Consultant’s Staff and persons making deliveries to the Consultant in connection with the provision of the Services may enter or use any part of any Premises without the prior written permission of the Council’s Authorised Officer.

17.5. For the avoidance of doubt, it is hereby declared that the permission to enter and use any Premises hereby given is not the grant of a tenancy of any part of such Premises.

17.6. The Consultant’s Staff shall use only the pay telephones where available.

17.7. Copies of policies and procedures of the Council, which the Council considers necessary for the provision of the Services, will be provided to the Consultant.  The Council will ensure that changes made to such policies and procedures from time to time are notified to the Consultant.

17.8. The Consultant shall comply with all reasonable requests of the Council’s Authorised Officer with regard to the security of the Premises.

17.9. The Council will not accept any liability for the loss of or damage to any Equipment or materials left or stored at any Premises, unless the Consultant is able to demonstrate that such loss or damage was caused by the negligence or default of the Council.  The Consultant’s liability set out in this clause shall be reduced to the extent that such loss or damage was contributed to by the negligence or default of the Council.  The Consultant shall inform the Council’s Authorised Officer within two (2) Working Days of becoming aware of any loss or damage to the Equipment left at any Premises.

17.10. The Consultant shall comply with all reasonable security requirements of the Council while on Premises that are also occupied by the Council and shall procure that all its Staff shall likewise comply with such requirements.

17.11. The Council shall provide the Consultant upon request with copies of its written security procedures and shall afford the Consultant upon request an opportunity to inspect its physical security arrangements.

18. Sub-Contracting for the Delivery of the Services

18.1. Subject to any express provision of this Contract, the Consultant shall not without the prior written consent of the Council, assign all or any benefit, right or interest under this Contract or sub-contract the provision of the Services.

18.2. Where the Consultant enters into a sub-contract with a supplier or contractor for the purpose of performing the Contract, it shall cause a term to be included in such a sub-contract which requires payment to be made of undisputed sums by the Consultant to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice, as defined by the sub-contract requirements.
18.3. Where the Council considers whether there are grounds for the exclusion of a sub-contractor under Regulation 57 of the Public Contracts Regulations 2015 then:

18.3.1.      if the Council finds there are non-compulsory grounds for exclusion, the Council may require the Consultant to replace the sub-contractor or not appoint the sub-contractor and the Consultant shall comply with such a requirement.

18.3.2.      if the Council finds there are compulsory grounds for exclusion, the sub-contractor shall be replaced by the Consultant or the Consultant shall not appoint the sub-contractor.

19. Offers of Employment

19.1. For the duration of the Contract and for a period of 12 months thereafter neither the Council or the Consultant shall employ or offer employment to any of the other Party’s staff who have been associated with the procurement and/or the contract management of the Services without that other Party’s prior approval, save that this clause shall not apply where any such employees are employed by the Council on the termination or of the Contract as a result of TUPE.
PART 3 – PAYMENT AND PRICE

20. Price

20.1. In consideration of the Consultant’s due and proper performance of its obligations under the Contract the Contracting Authority shall pay the Consultant the Price, subject to and in accordance with clause 21.

20.2. Without prejudice to clause 20.4, the only sums payable by the Contracting Authority to the Consultant for the performance of its obligations under the Contract shall be the Price. All other costs, charges, fees and expenses of whatever kind arising out of or in connection with the performance of the Consultant’s obligations under the Contract shall be borne by the Consultant.

20.3. In the event that the cost to the Consultant of performing its obligations under the Contract increases or decreases as a result of a change of Law, the provisions of clause 25 shall apply.

20.4. The Council shall pay the Consultant, on the production of a valid Tax invoice, in addition to the Price, a sum equal to the Tax chargeable on the value of the Services provided in accordance with the Contract.

21. Payment

21.1. The Consultant shall submit invoices at times or intervals specified in the Contract Particulars. Failure to include such information with the invoice will entitle the Contracting Authority to delay payment until such information is provided.

21.2. Subject to clauses 21.1, 21.4, 21.5 and the Contracting Authority right to delay payment pursuant to clause 21.1, the Contracting Authority shall pay to the Consultant the amount stated in any invoice submitted by the Consultant in accordance with clause 21.1 within 30 days of receipt by the Contracting Authority of such invoice. The Contracting Authority shall pay such amounts by BACS (Bank Automated Clearing System) if it so chooses or any alternate means as agreed between the Contracting Authority and the Consultant. 

21.3. The Consultant shall not be entitled to charge for the provision of any services that do not form part of the Services, unless the Contract has been properly varied in advance in accordance with clause 46. 

21.4. The Contracting Authority/Council may reduce payment in respect of any Services that the Consultant has failed to provide in accordance with and/or to the standard required by the Contract, without prejudice to any other rights or remedies of the Contracting Authority/Council.

21.5. If the Contracting Authority/Council acting in good faith disputes all or any part of any invoice submitted under this clause 21, the Contracting Authority/Council shall notify the Consultant of the amount in dispute and the Consultant shall re-submit the invoice for the undisputed amount only, for payment in accordance with the provisions of clause 21.2. The Parties shall attempt to resolve the dispute regarding the disputed amount in accordance with clause 69.  Following resolution of the dispute, any amount agreed or determined to have been payable shall be paid forthwith by the Contracting Authority to the Consultant. 

21.6. For the purpose of calculating any statutory interest under the Late Payment of Commercial Debts (Interest) Act 1998, the relevant date for the payment of the debt shall be deemed to be the last day of a period of 30 days commencing on the day when the invoice was presented by the Consultant to the Contracting Authority.  The relevant date shall apply unless the invoice was presented before the Consultant performed his obligations under the Contract and, in these circumstances, the relevant date shall be deemed to be the last day of a period of 30 days commencing on the day when the Consultant performed his obligations under the Contract.

21.7. Payment by the Contracting Authority shall be without prejudice to any claims or rights which the Contracting Authority may have against the Consultant and shall not constitute any admission by the Contracting Authority as to the performance by the Consultant of its obligations under the Contract. 

21.8. Where the Consultant enters into a Sub-Contract, the Consultant shall include in that Sub-Contract:

21.8.1.     provisions having the same effect as clause 21.2 of this agreement; and

21.8.2.     a provision requiring the counterparty to that Sub-Contract to include in any Sub-Contract which it awards provisions having the same effect as clause 21.2 of this agreement.

21.9. In this clause, "Sub-Contract" means a contract between two or more contractors, at any stage of remoteness from the Council in a subcontracting chain, made wholly or substantially for the purpose of performing (or contributing to the performance of) the whole or any part of this Contract.

21.10. The parties agree that interest of 4% over the base rates of the Bank of England provides a substantial remedy for late payment.
22. Recovery of Sums Due

22.1. Wherever under the Contract any sum of money is recoverable from or payable by the Consultant (including any Service Credit or sum which the Consultant is liable to pay to the Council in respect of any breach of the Contract), the Council may unilaterally deduct that sum from any sum then due, or which at any later time may become due to the Consultant under the Contract with the Council or any other contract or agreement with the Council. Exercise by the Council of its rights under this clause shall be without prejudice to any other rights or remedies available to the Council under the Contract or otherwise, at law and in equity.

22.2. Any overpayment by either Party, whether of the Price or of Tax, shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment.

22.3. The Consultant shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Consultant has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Consultant.

23. Price adjustment on Extension

23.1. In the event of an agreed Extension the Price shall remain fixed for the agreed Extension unless otherwise agreed in writing by the Parties.

23.2. In the event of a possible Extension, the Council reserves the right to review any charges payable to the Consultant for the provision of Services beyond the Term.

24. Euro

24.1. Any legislative requirement to account for the Services in Euro, (or to prepare for such accounting) instead of and/or in addition to Sterling, shall be implemented by the Consultant at nil charge to the Council.

24.2. The Council shall provide all reasonable assistance to facilitate compliance by the Consultant under clause 24.1.

25. Change in Law

25.1. The Parties acknowledge and agree that the Consultant shall not be entitled to an increase in the Price as the result of any change in Law.

PART 4 - STATUTORY OBLIGATIONS, CODES OF PRACTICE AND REGULATIONS

26. Legislation

26.1. The Consultant and its Staff shall conform in all respects with the provisions of any Law relevant to the subject matter of the Contract.

27. Prevention of Corruption

27.1. The Consultant shall not commit any Prohibited Act and warrants that it has not done so in connection with this Contract.

28. Human Rights

28.1. The Consultant acknowledges that:

28.1.1.     in providing the Services under the Contract it may be a public authority for the purposes of the Human Rights Act 1998; and

28.1.2.     that it is unlawful to exercise functions deemed to be of a public nature in a way that is incompatible with those rights contained in the European Convention of Human Rights and incorporated into English Law by the Human Rights Act 1998.

28.2. In providing the Services the Consultant shall throughout the term of the Contract and at its own cost be subject to the same duty in respect of the Human Rights Act 1998 in the same way as if it were the Council.

28.3. The Consultant shall undertake or refrain from undertaking such actions as the Council may request so as to enable the Council to discharge its duty under the Human Rights Act 1998.

29. Discrimination

29.1. The Consultant shall not unlawfully discriminate either directly or indirectly on such grounds as race, colour, ethnic or national origin, disability, sex or sexual orientation, religion or belief, or age and without prejudice to the generality of the foregoing the Consultant shall not unlawfully discriminate within the meaning and scope of the Equality Act 2010 or other relevant legislation, or any statutory modification or re-enactment thereof.

29.2. The Consultant shall take all reasonable steps to secure the observance of clause 29.1 by all Staff employed in the execution of the Contract.

30. Equal Opportunity

30.1. The Consultant shall:

30.1.1.     in performing the Contract, where appropriate, comply with the provisions of the Equality Act 2010 (“the Act") as if the Consultant were a body within the meaning of section 1 of the Act (or any European equivalent which shall be deemed to include without limitation an obligation to have due regard to the need to eliminate unlawful racial discrimination and to promote equality of opportunity and good relations between persons of different racial groups);

30.1.2.     not discriminate directly or indirectly against any person because of their colour, race, nationality or ethnic or national origin in decisions to recruit, train, promote, discipline or dismiss employees; and

30.1.3.     for purposes of ensuring compliance with sub-clauses 30.1.1 and 30.1.2 above, observe as far as possible the provisions of the Equality and Human Rights Commission’s Code of Practice on Employment.

30.2. Where in connection with the Contract the Consultant’s Staff are required to undertake the provision of Services at or on any premises where the Council’s employees are required to carry out work, the Consultant shall, to the extent required to comply with clause 30.1, comply with the Council’s own employment policy and codes of practice relating to racial discrimination and equal opportunities, copies of which will be made available to the Consultant.

30.3. The Consultant shall:

30.3.1.     monitor the representation among the Consultant’s Staff of persons of different racial groups (which shall mean groups of persons classified as ‘ethnic groups’ in the most recent official census by the Office of National Statistics or successor body); and

30.3.2.     where it appears to the Consultant that any racial group is under-represented in the Consultant’s Staff by comparison with the proportion of members of that racial group known or believed to be engaged in similar trade or trades in the administrative area of Medway Council, the Consultant shall, so far as it is not prohibited from doing so by the Act undertake the following actions as may be appropriate:

a) the placing of job advertisements designed to reach members of such racial groups and to encourage their applications;

b) the inclusion in job advertisements of the following statement (or of a statement carrying the same or a similar meaning): ‘We are an equal opportunities employer and encourage applicants from racial groups which are currently underrepresented’;

c) the use of employment agencies and careers offices in area where members of such racial groups live and work;

d) the promotion of recruitment schemes for school-leavers designed to reach members of such racial groups;

e) the provision of appropriate training and encouragement to members of  the Consultant’s Staff from such racial groups to apply for promotion or transfer to positions where such racial groups are under-represented.

30.4. The Consultant shall, on request, 12 months from the date of the Contract and annually thereafter submit a report statement to the Council demonstrating its compliance with clauses 30.1, 30.2 and 30.3
.

30.5. In addition to the report statement referred to in clause 30.4, the Consultant shall provide such additional information as the Council may reasonably require for the purpose of assessing the Consultant’s compliance with clauses 30.1, 30.2 and 30.3
.

30.6. The Consultant shall notify the Council’s Authorised Officer forthwith in writing as soon as it becomes aware of any investigation of or proceedings brought against the Consultant under the Act.

30.7. Where any investigation is undertaken by a person or body empowered to conduct such investigation and/or proceedings are instituted in connection with matters referred to in the Contract being in contravention of the Act, the Consultant shall free of charge:

30.7.1.     provide any information requested in the timescale allotted;

30.7.2.     attend any meetings as required and permit the Consultant’s Staff to attend;

30.7.3.     promptly allow access to and investigation of any documents or data deemed to be relevant;

30.7.4.     allow itself and any Consultant’s  Staff to appear as witness in any ensuing proceedings; and

30.7.5. co-operate fully and promptly in every way required by the person or body conducting such investigation during the course of that investigation.

30.8. Where any investigation is conducted or proceedings are brought which arise directly or indirectly out of any act or omission of the Consultant’s Staff, and where there is a finding against the Consultant in such investigation or proceedings, the Consultant shall indemnify the Council with respect to all costs, charges and expenses (including legal and administrative expenses) arising out of or in connection with any such investigation or proceedings and such other financial redress to cover any payment the Council may have been ordered or required to pay to a third party.

30.9. In the event that the Consultant enters into any sub-contract in connection with the Contract, it shall impose obligations on its sub-contractors in terms substantially similar to those imposed on it pursuant to this clause 30.

31. The Contracts (Rights of Third Parties) Act 1999

31.1. A person who is not a party to the Contract shall have no rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of the Contract.  This condition does not affect any right or remedy of any person which exists or is available other than pursuant to this Act.

32. Environmental Requirements

32.1. In performing the Contract, the Consultant shall at all times co-operate with the Council to improve environmental performance where it is not detrimental to the interests of either Party to do so.

33. Health and Safety

33.1. The Consultant shall be responsible for the observance by itself and its Staff of:

33.1.1.     all Law relating to health and safety for all aspects of the provision of the Services; and

33.1.2.     all precautions necessary for the protection of itself, its Staff and/or any other parties invited onto or otherwise visiting the Council’s Property or the Premises.

33.2. The Consultant shall promptly notify the Council of any health and safety hazards which may arise in connection with the performance of the Contract. 

33.3. The Consultant shall notify the Council immediately in the event of any incident occurring in the performance of the Contract on the Council’s Property or the Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.

33.4. The Consultant shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc Act 1974) is made available to the Council on request.

34. TUPE and Pensions
34.1. The Parties acknowledge that the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) may apply on the commencement of the Services under the Contract as a consequence of which the contracts of employment of the Relevant Employees shall have effect (subject to Regulation 4(7) of TUPE) thereafter as if originally made between the Relevant Employees and the Consultant and or any sub-contractor as appropriate.  

34.2. The Consultant shall be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Relevant Employees, including without limitation all wages, holiday pay, bonuses, commission, payment of PAYE, national insurance contributions, pension contributions and otherwise, from and including the date of commencement of the Services. 

34.3. The Consultant shall indemnify and keep indemnified and hold the Council harmless from and against all actions, suits, claims, demands, losses, charges, costs and expenses and other liabilities which the Council or any Replacement Consultant may suffer or incur as a result of or in connection with:

34.3.1. the breach of the warranty at clause 34.8; and

34.3.2. any claim or demand by any person who is or has been employed or engaged by the Consultant or any sub-contractor in connection with the provision of the Services (whether in contract, tort, under statute, pursuant to European Law or otherwise) where such claim arises directly or indirectly from any act, fault or omission of the Consultant or any sub-contractor of the Consultant; and

34.3.3.  any failure by the Consultant or any sub-contractor to comply with its obligations under Regulation 13 or 14 of TUPE as appropriate or any award of compensation under Regulation 15 of TUPE save where such failure arises from the failure of the Council or a Replacement Consultant to comply with its duties under Regulation 13 of TUPE; and

34.3.4. any claim (including any individual employee entitlement under or consequent on such a claim) by any trade union or other body representing any person who is or has been employed or engaged by the Consultant or any sub-contractor in connection with the provision of the Services arising from or connected with any failure by the Consultant or any sub-contractor of the Consultant to comply with any legal obligation to such trade union, body or person; and

34.3.5. any claim by any person who is transferred by the Consultant to the Council and/or a Replacement Consultant who is not entitled to transfer under TUPE. 

34.4. The provisions of this clause 34 shall survive the termination of the Contract.

34.5. The Consultant undertakes to the Council that, during the twelve month period immediately preceding the end of the term of the Contract or after the Council has given notice to terminate the Contract or as a consequence of the Council notifying the Consultant of its intention to retender the Contract the Consultant shall not (and shall procure that any sub-contractor shall not) without the prior written consent of the Council (such consent not to be unreasonably withheld or delayed);

34.5.1. amend or vary (or purport to amend or vary) the terms and conditions of employment or engagement (including, for the avoidance of doubt, pay) of any Staff;

34.5.2. terminate or give notice to terminate the employment or engagement of any Staff (other than in circumstances in which the termination is for reasons of misconduct or lack of capability);

34.5.3. transfer away, remove, reduce or vary the involvement of any of the Staff from or in the provision of the Services;

34.5.4. recruit or bring in any new or additional individuals to provide the Services.

34.6. Not later than twelve months prior to the end of the term of the Contract, or after the Council has given notice to terminate the Contract or at any other time as directed by the Council, and within 15 working days of being so requested by the Council, the Consultant shall fully and accurately disclose to the Council all information that the Council may reasonably request in relation to the Staff including the following together the “Retendering Information”:

36.5.1 the total number of Relevant Employees employed in the Services who it is expected, if they remain in the employment of the Consultant or of any sub-contractor until immediately before the date of termination of the Contract would be transferring and the total number of  Returning Employees; and

34.6.1. the age, gender, salary or other remuneration, future pay settlements and redundancy and pension entitlements of the Assigned Employees; and

34.6.2. the terms and conditions of employment/engagement, job titles and qualifications of the Assigned Employees; and

34.6.3. details of any current disciplinary or grievance proceedings ongoing or circumstances likely to give rise to such proceedings and details of any claims current or threatened in relation to the Assigned Employees; and

34.6.4. details of all collective agreements that apply to the Assigned Employees with a brief summary of the current state of negotiations with such bodies and with details of any current industrial disputes and claims for recognition by any trade union.

34.7. At intervals to be stipulated by the Council (which shall not be more frequent than every 30 days) and immediately prior to the end of the term of the Contract the Consultant shall deliver to the Council a complete update of the Retendering Information.

34.8. At the time of providing the Retendering Information the Consultant shall warrant the completeness and accuracy of the Retendering Information and the Council may assign the benefit of this warranty to any Replacement Consultant.

34.9. The Consultant consents to the Council using the Retendering Information for the purposes of TUPE and/or any retendering process in order to ensure an effective handover of all work/services in progress on the termination of the Contract. The Consultant shall provide the Replacement Consultant with such assistance as it shall reasonably request.

34.10. In the event that the Retendering Information becomes inaccurate, whether due to changes to the employment and personnel details of the Assigned Employees made subsequent to the original provision of such information, or by reason of the Consultant becoming aware that the information originally given was inaccurate, the Consultant shall notify the Council of the inaccuracies and provide the amended information. 

34.11. The Consultant shall ensure that all Eligible Employees are offered membership of the LGPS or are afforded pension rights, which are certified by the Government Actuaries Department as being broadly comparable to or better than the terms of LGPS. 

35. Disclosure and Barring Service and other checks
35.1. The Consultant shall engage sufficient Staff with the requisite abilities, skills, knowledge, training and experience to provide the Services in accordance with the Contract.

35.2. It is the responsibility of the Consultant to ensure that whomever they employ in the provision of the Services has the right to work in the United Kingdom (UK).  The Consultant shall ensure that the appropriate steps have or will be taken to ensure that the Staff it employs in the provision of the Services or any new Staff it proposes to employ in the provision of the Services have provided or will be required to provide proof of their British citizenship or of their right to work in the UK.

35.3. The Consultant shall procure that in respect of all potential Staff or persons performing any of the Services (each a “Named Employee”) before a Named Employee begins to attend any premises to perform any of the Services:

35.3.1. each Named Employee is questioned as to whether he or she has any convictions; and

35.3.2. the results are obtained of a check of the most extensive available kind made with the Disclosure and Barring Service (DBS Check) in respect of each Named Employee. The check for each Named Employee shall include a search of the lists held pursuant to the Safeguarding Vulnerable Groups Act 2006 (or any successor legislation) where the performance of the Services may involve contact with children and/or vulnerable adults in line with the requirements of the Independent Safeguarding Council’s Vetting and Barring Scheme (the Barred List Check); and 

35.3.3. the results of such checks are notified to the Council; and

35.3.4. that such steps are carried out on the third anniversary of each check in respect of each Named Employee. 

35.4. If a Named Employee has lived or worked outside the UK, the Consultant shall procure that the results are obtained of a Criminal Records Check of the most extensive available kind in respect of that Named Employee from any countries where the Named Employee has lived or worked.  A further overseas Criminal Records Check shall be obtained every three years or after each further period that any Named Employee lives or works outside of the UK, whichever is later.  The results of such checks are to be notified to the Council.
35.5. The Consultant shall procure that no person who discloses any convictions, who is found to have any convictions following the results of an Enhanced DBS Check and, where applicable a Barred List Check, and/or an overseas Criminal Records Check, and/or who does not satisfy/pass the checks pursuant to the Independent Safeguarding Vetting and Barring Scheme is employed or engaged by the Consultant or on the Consultant’s behalf without the Council’s prior written consent (such consent not to be unreasonably withheld or delayed).

35.6. The Consultant shall ensure that the Council is notified at all times of any member of Staff who, subsequent to his/her commencement of employment as a member of Staff, receives a conviction, caution or whose previous convictions become known to the Consultant (or any employee of a sub-contractor involved in the provision of the Services). The Parties agree that where such notification is made the Council can withhold access to any Premises from the member of Staff concerned.

35.7. The Consultant shall procure that in respect of all Named Employees, an Enhanced DBS Check and Barred List Check is undertaken every three years.  The Consultant shall procure that the Council is kept advised at all times of any Named Employee who, subsequent to the commencement of the Services for the Council, receives a conviction, caution, or whose previous convictions become known to the Consultant or in respect of which information relating to pending investigations, or other disclosed information that may affect their suitability to work with children or vulnerable adults becomes known to the Consultant.

35.8. The Parties acknowledge and agree that, without limitation to any other provision of the Contract, a failure by the Consultant to comply with any of its responsibilities under clauses 35.1 to 35.7 (inclusive) shall be deemed to be a material breach of the Contract for the purposes of clause 61.1.1 of these Conditions of Contract.

35.9. The Consultant shall also ensure that all Staff whom it engages to provide the Services are registered with the Disclosure and Barring Service if and when such registration becomes necessary.  When such registration becomes necessary, the Consultant shall refer all Relevant Information concerning Staff engaged in providing the Services to the DBS.  Relevant Information for the purposes of this clause means any concerns of the Consultant that Staff engaged in providing the Services has harmed or risked harm to a child or vulnerable adult.  Failure to comply with the Consultant’s legal responsibilities under the Safeguarding Vulnerable Groups Act 2006 will be deemed a Material Breach of the Contract.

36. Safeguarding Children and Vulnerable Adults

36.1. In undertaking any services which include working for, with or in contact with children and families, the Consultant shall throughout the Term and at its own cost have regard to the need to safeguard and promote the welfare of children pursuant to section 11 of the Children Act 2004.  Compliance with this clause includes, but is not limited to, compliance with the Standards contained in the Medway Safeguarding Children Board (MSCB) Benchmarking Toolkit, namely:

36.1.1. The Consultant’s senior management shall have commitment to the importance of safeguarding and promoting children’s welfare;
36.1.2. A clear statement of the Consultant’s responsibility towards children is available to all staff;
36.1.3. A clear line of accountability for work on safeguarding and promoting the welfare of children;

36.1.4. Service development takes account of the need to safeguard and promote welfare and is informed, where appropriate, by the views of children and families;

36.1.5. Staff supervision, awareness, and training on safeguarding and promoting the welfare of children for all staff working for, with or in contact with children and families;

36.1.6. Safer recruitment/allegations management;

36.1.7. Effective inter-agency working to safeguard and promote the welfare of children; and

36.1.8. Effective information sharing.

36.2. Where relevant to the Services the Council may require throughout the Term, the Consultant to submit to an annual review of its compliance with section 11 of the Children Act 2004. The Consultant agrees to provide such information and assistance as the Council may reasonably require to conduct the review.  

36.3. The Consultant shall be registered with the CQC for the Contract Period for the provision of any relevant or regulated Services awarded to it. The Consultant shall immediately notify the Council of any change in the nature of its CQC registration or in the event that it ceases to be so registered.

36.4. Where the Consultant breaches this clause 36, the Council shall be entitled: 

36.4.1. subject to the provisions of clause 61, to terminate the Contract; 

36.4.2. subject to the provisions of clause 21.4, to reduce payment for any Services provided in breach of this clause 36;

36.4.3. subject to the provisions of clause 48, to take steps to ensure adequate performance of the Services; and

36.4.4. subject to the provisions of clause Error! Reference source not found., to liquidated damages.

36.4.5. without prejudice to any other rights or remedies of the Council.

36.5. In the event that the Consultant enters into any sub-contract in connection with the Contract, it shall impose obligations on its sub-contractors in terms substantially similar to those imposed on it pursuant to this clause 36.

PART 5 - PROTECTION OF INFORMATION

37. Data Protection

37.1. The Consultant shall comply with the GDPR and with the data protection provisions within the Framework Agreement (and in particular Schedule 9).
37.2. The provisions of this clause shall apply during the continuance of the Contract and indefinitely after its termination.

38. Confidentiality

38.1. Except to the extent set out in this clause or where disclosure is expressly permitted elsewhere in the Contract, each Party:

38.1.1. shall treat all Confidential Information belonging to the other Party as confidential and safeguard it accordingly; and

38.1.2. shall not disclose any Confidential Information belonging to the other Party to any other person without the prior written consent of the other Party, except to such persons and to such extent as may be necessary for the performance of the Contract or except where disclosure is otherwise expressly permitted by the provisions of the Contract.

38.2. The Consultant shall take all necessary precautions to ensure that all Confidential Information obtained from the Council under or in connection with the Contract:

38.2.1. is given only to such of the Staff and professional advisors or consultants engaged to advise it in connection with the Contract as is strictly necessary for the performance of the Contract and only to the extent necessary for the performance of the Contract;

38.2.2. is treated as confidential and not disclosed (without the Council’s prior approval) or used by any Staff or such professional advisors or consultants otherwise than for the purposes of the Contract.

38.3. The Consultant shall ensure that its Staff or its professional advisors or consultants are aware of the Consultant’s confidentiality obligations under the Contract.

38.4. The Consultant shall not use any Confidential Information it receives from the Council otherwise than for the purposes of or as otherwise expressly permitted by the Contract.

38.5. The provisions of clauses 38.1 to 38.4 shall not apply to any Confidential Information received by one Party from the other:

38.5.1. which is or becomes public knowledge (otherwise than by breach of this clause);

38.5.2. which was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party;

38.5.3. which is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure;

38.5.4. is independently developed without access to the Confidential Information; or

38.5.5. which must be disclosed pursuant to a statutory, legal or parliamentary obligation placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA or the Environmental Information Regulations pursuant to clause 39.

38.6. Nothing in this clause shall prevent the Council:

38.6.1. disclosing any Confidential Information for the purpose of:

a) the examination and certification of the Council’s accounts; or

b) any examination pursuant to the Local Audit and Accountability Act 2014 of the economy, efficiency and effectiveness with which the Council has used its resources; 

38.6.2. or disclosing any Confidential Information obtained from the Consultant: 

a) to any government department or any other Contracting Authority. All government departments or Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other government departments or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any government department or any Contracting Authority; 

b) or to any person engaged in providing any services to the Council for any purpose relating to or ancillary to the Contract or in connection with the Council in the fulfilment of its statutory or regulatory duties or the requests of any auditor, ombudsman or other Relevant Authority; 

c) provided that in disclosing information under sub-paragraph (b) the Council discloses only the information which is necessary for the purpose concerned and requires that the information is treated in confidence and that a confidentiality undertaking is given where appropriate. 

38.7. Nothing in this clause shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of its normal business, to the extent that this does not result in a disclosure of Confidential Information or an infringement of Intellectual Property Rights.

39. Freedom of Information

39.1. The Consultant acknowledges that the Council is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and co-operate with the Council to enable the Council to comply with these Information disclosure requirements.

39.2. The Consultant shall and will procure that its sub-contractors shall:

39.2.1.    transfer the Request for Information to the Council as soon as practicable after receipt and in any event within two (2) Working Days of receiving a Request for Information;

39.2.2.    provide the Council with a copy of all Information in its possession or power in the form that the Council requires within five (5) Working Days (or such other period as the Council may specify) of the Council requesting that Information; and

39.2.3.    provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.

39.3. The Council shall be responsible for determining at its absolute discretion whether any Information:

39.3.1.      is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations;

39.3.2.      is to be disclosed in response to a Request for Information, and in no event shall the Consultant respond directly to a Request for Information unless expressly authorised to do so by the Council.

39.4. The Consultant acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public authorities’ functions under Part 1 of FOIA (issued under section 45 of the FOIA, November 2004), be obliged under the FOIA or the Environmental Information Regulations to disclose Information:

39.4.1.     without consulting with the Consultant, or

39.4.2.     following consultation with the Consultant and having taken its views into account.

39.5. The Consultant shall ensure that all Information produced in the course of the Contract or relating to the Contract is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.

39.6. The Consultant acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with clause 39.4.

40. Security of Confidential Information

40.1. In order to ensure that no unauthorised person gains access to any Confidential Information or any data obtained in the performance of the Contract, the Consultant undertakes to maintain security systems approved by the Council.

40.2. The Consultant will immediately notify the Council of any breach of security in relation to Confidential Information and all data obtained in the performance of the Contract and will keep a record of such breaches. The Consultant will use its best endeavours to recover such Confidential Information or data however it may be recorded. This obligation is in addition to the Consultant’s obligations under clause 38. The Consultant will co-operate with the Council in any investigation that the Council considers necessary to undertake as a result of any breach of security in relation to Confidential Information or data.

41. Publicity and Media

41.1. Without prejudice to the Council’s obligations under the FOIA, neither Party shall make any press announcements or publicise the Contract or any part thereof in any way, except with the written consent of the other Party (such consent not to be unreasonably withheld or delayed).

41.2. Both Parties shall take all reasonable steps to ensure the observance of the provisions of clause 41.1 by all their servants, employees, agents, professional advisors and consultants. The Consultant shall take all reasonable steps to ensure the observance of the provisions of clause 41.1 by its sub-contractors.

42. Intellectual Property Rights

42.1. Subject to the provisions of the Contract Particulars on Intellectual Property Rights, all Intellectual Property Rights in any specifications, instructions, plans, data, drawings, databases, patents, patterns, models, designs or other material:

42.1.1.     furnished to or made available to the Consultant by the Council shall remain the property of the Council;

42.1.2.     prepared by or for the Consultant’s use, or intended use, in relation to the performance of the Contract shall belong to the Council and the Consultant shall not, and shall procure that the Consultant’s employees, servants, agents, suppliers and sub-contractors shall not, (except when necessary for the implementation of the Contract) without prior Approval, use or disclose any such Intellectual Property Rights, or any other information (whether or not relevant to the Contract) which the Consultant may obtain in performing the Contract except information which is in the public domain.

42.2. The Consultant shall obtain Approval before using any material, in relation to the performance of the Contract which is or may be subject to any third party Intellectual Property Rights. The Consultant shall procure that the owner of the rights grants to the Council a non-exclusive licence, or if itself a licensee of those rights, shall grant to the Council an authorised sub-licence, to use, reproduce, and maintain the material. Such licence or sub-licence shall be non-exclusive, perpetual and irrevocable, shall include the right to sub-license, transfer, novate or assign to other Contracting Authorities, the Replacement Consultant or to any other third party providing services to the Council, and shall be granted at no cost to the Council.

42.3. It is a condition of the Contract that the Services will not infringe any Intellectual Property Rights of any third party and the Consultant shall during and after the term of the Contract on written demand indemnify and keep indemnified the Council against all actions, suits, claims, demands, losses, charges, damages, costs and expenses and other liabilities which the Council may suffer or incur as a result of or in connection with any breach of this clause.

42.4. At the termination of the Contract the Consultant shall at the request of the Council immediately return to the Council all materials, work or records held, including any back-up media.

42.5. The provisions of this clause 42 shall apply during the continuance of the Contract and indefinitely after its termination.

43. Audit

43.1. The Consultant shall keep and maintain until six years after the Contract has been completed, or as long a period as may be agreed between the Parties, full and accurate records of the Contract including the Services provided under it, all expenditure reimbursed by the Council, and all payments made by the Council. The Consultant shall on request afford the Council or the Council’s representatives or the local auditor (or any successor body to the Audit Commission) such access to those records as may be required by the Council or the local auditor (or any successor body to the Audit Commission) in connection with the Contract.

PART 6 – CONTROL OF THE CONTRACT

44. Assignment and Sub-Contracting

44.1. The Consultant shall not assign, sub-contract or in any other way dispose of the Contract or any part of it without the written approval of the Council. Sub-contracting any part of the Contract shall not relieve the Consultant of any obligation or duty attributable to the Consultant under the Contract.

44.2. The Consultant shall be responsible for the acts and omissions of its sub-contractors as though they are its own.

44.3. Where the Council has consented to the placing of sub-contracts, copies of each sub-contract shall, at the request of the Council, be sent by the Consultant to the Council within two (2) Working Days of such request.

45. Waiver

45.1. The failure of either Party to insist upon strict performance of any provision of the Contract or the failure of either Party to exercise any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by the Contract.

45.2. No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with the provisions of clause 7.

45.3. A waiver of any right or remedy arising from a breach of the Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of the Contract.

46. Variation of the Services

46.1. The Council reserves the right on giving reasonable written notice from time to time to require changes to the Services (whether by way of the removal of Services, the addition of new services, or increasing or decreasing the Services or specifying the order in which the Services are to be performed or the locations where the Services are to be provided) for any reasons whatsoever. Such a change is hereinafter called a “Variation”.

46.2. Any such Variation shall be communicated in writing by the Council’s Authorised Officer to the Consultant Representative in accordance with the notice provisions of clause 7 (Notices). All Variations shall be in the form of an addendum to the Contract.

46.3. In the event of a Variation the Price may also be varied. Such Variation in the Price shall be calculated by the Council and agreed in writing with the Consultant and shall be such amount as properly and fairly reflects the nature and extent of the Variation in all the circumstances. Failing agreement the matter shall be determined by negotiation or mediation in accordance with the provisions of clause 69 (Dispute Resolution).

46.4. The Consultant shall provide such information as may be reasonably required to enable such varied price to be calculated.

47. Severability

47.1. If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of the Contract shall continue in full force and effect as if the Contract had been executed with the invalid, illegal or unenforceable provision eliminated.

48. Remedies in the Event of Inadequate Performance

48.1. Without prejudice to the KPIs and performance regime set out at Schedule 7 (Performance) (if used), where a complaint is received or a problem is otherwise identified in any way about the standard of Services or about the way any Services have been delivered or work has been performed or about the materials or procedures used or about any other matter connected with the performance of the Contract, then the Council’s Authorised Officer shall take all reasonable steps to ascertain whether the complaint is valid. If the Council’s Authorised Officer so decides, he may uphold the complaint, or take further action in accordance with the provisions of clause 48.2 of the Contract.

48.2. Subject to the provisions of clause 48.3 the Council may require the Consultant to provide the Council with all relevant information in the Consultant’s possession relating to any instances where the Council’s Authorised Officer is reasonably satisfied that there has been a failure to provide the Services in accordance with the requirements of the Contract.  All such requests shall be in writing from the Council and the Consultant shall fully respond to all such requests within five (5) Working Days of the date of the request from the Council.  All such information shall be supplied at no cost to the Council.

48.3. In the event that the Council is of the reasonable opinion that there has been a material breach of the Contract by the Consultant, or the Consultant’s performance of its obligations under the Contract has failed to meet the requirement set out in the Specification Schedule, then the Council may, without prejudice to any of its other rights under the Contract, do any of the following:

48.3.1.     make such deduction from the Price to be paid to the Consultant as the Council  shall reasonably determine to reflect sums paid or sums which would otherwise be payable in respect of such of the Services as the Consultant shall have failed to provide or performed inadequately;

48.3.2.     without terminating the Contract, itself provide or procure the provision of part of the Services until such time as the Consultant shall have demonstrated to the reasonable satisfaction of the Council that the Consultant will be able to perform such part of the Services in accordance with the Contract;

48.3.3.     without terminating the whole of the Contract, terminate the Contract in respect of part of the Services only (whereupon a corresponding reduction in the Price shall be made) and thereafter itself provide or procure a third party to provide such part of the relevant Services; and/or

48.3.4.     terminate, in accordance with clause 48.6, the whole of the Contract.

48.4. The Council may charge to the Consultant any cost reasonably incurred by the Council and any reasonable administration costs in respect of the provision of such part of the relevant Services by the Council or by a third party to the extent that such costs exceed the Price which would otherwise have been payable to the Consultant for such part of the relevant Services and provided that the Council uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement Services.

48.5. If the Consultant fails to perform any of the Services to the reasonable satisfaction of the Council and such failure is capable of remedy, then the Council shall instruct the Consultant to remedy the failure and the Consultant shall at its own cost and expense remedy such failure (and any damage resulting from such failure) within ten (10) Working Days or such other period of time as the Council may direct.

48.6. In the event that the Consultant fails to comply with clause 48.5 above and the failure, is materially adverse to the interests of the Council or prevents the Council from discharging a statutory duty; or the Consultant persistently fails to comply with clause 48.5 above, the Council reserves the right to terminate the Contract by notice in writing with immediate effect.

49. Counterparts

49.1. The Contract may be executed in counterparts, each of which when executed and delivered shall constitute an original but all counterparts together shall constitute one and the same instrument.  

50. Monitoring of Performance

50.1. The Consultant shall comply with the monitoring arrangements set out in Monitoring Schedule including, but not limited to, providing such data and information as the Consultant may be required to produce under the Contract.

51. Extension of Contract Period

51.1. The Contract Period may be extended in accordance with the Contract Particulars.  The clauses in the Contract will apply throughout any such extended period unless otherwise expressly stated to the contrary.

52. Novation

52.1. The Council may at any time assign, novate, charge or transfer their interest in the Contract and/or any rights arising under it to any party on written notice to the Consultant without the consent of the Consultant being required and the Consultant shall at its own cost enter into all necessary documentation to give effect to such assignment, novation, charge or transfer.
PART 7 - LIABILITIES

53. Indemnity

53.1. The Consultant shall, without prejudice to any other indemnities given elsewhere in the Contract, be responsible for, and shall release and indemnify the Council on demand from and against all liability for any direct loss of or damage to the real or personal property of the Council or any third party, including Intellectual Property Rights, or injury claimed by any third party and against all Liabilities awarded against or incurred by the Council (including legal expenses on an indemnity basis) arising from the Consultant’s negligence, any defect or fault in the Services or any act or omission of the Consultant in delivering the Services.
53.2. The Consultant shall not be responsible nor be obliged to indemnify the Council pursuant to clause 53.1 to the extent that the circumstances, costs, charges and expenses referred to in that clause arise as a direct result of a breach by the Council of its obligations under the Contract.

53.3. The Council accepts no liability for the performance by any Contracting Authority of any Contract entered into by such Contracting Authority.
54. Insurance

54.1. Without prejudice to the indemnities given by it in the Contract, and unless otherwise agreed by the Council in writing, the Consultant shall with effect from the Commencement Date take out and maintain the insurances and insurance levels required by the Contract Particulars.

54.2. All Consultant Insurances shall be placed with reputable insurers of good standing.

54.3. As and when reasonably required so to do, the Consultant shall provide the Council with documentary evidence that the Consultant Insurances are in force and are being properly maintained.

54.4. The Consultant shall not act or fail to act or (in so far as it is reasonably within its power) permit or allow others to act or fail to act (including failure to disclose any fact) in a manner which causes any of the Consultant Insurances to be rendered void, voidable, unenforceable or suspended or impaired in whole or in part or which may otherwise render any sum paid out under any relevant policy repayable in whole or in part. 

54.5. Should the Consultant default in keeping any of the Consultant Insurances in force during the Contract, the Council may insure against any risk with respect to which the default shall have occurred and may deduct a sum or sums equivalent to the amount paid or payable in respect of the premiums from any monies due or to become due to the Consultant or such amount shall be recoverable from the Consultant by the Council as a debt.

55. Warranties and Representations

55.1. The Consultant warrants and represents that:

55.1.1.     the Consultant has the full capacity and authority and all necessary consents (including, but not limited to, where its procedures so require, the consent of its parent company) to enter into and perform the Contract and that the Contract is executed by a duly authorised representative of the Consultant;

55.1.2.     the Consultant is not in default in the payment of any due and payable taxes or in the filing, registration or recording of any document or under any legal or statutory obligation or requirement which default might have a material adverse effect on its business, assets or financial condition or its ability to observe or perform its obligations under the Contract.

56. Ombudsman or Regulatory Body
56.1. In the event of an investigation by the Ombudsman or Regulatory Body into the acts or omissions of the Consultant or its Staff, servants or agents when undertaking the Services for the Council, the Consultant shall make documents available and co-operate with the investigation.

56.2. Where maladministration is found to have occurred due to the acts or omissions of the Consultant, its Staff, servants or agents, the Consultant shall pay any compensation awarded or recommended by the Ombudsman or Regulatory Body.

PART 8 – DEFAULT,  STEP IN, TERMINATION AND DISRUPTION

57. Council Step-In

57.1. If the Council reasonably believes that it needs to take action in connection with any or all parts of the Services to discharge a statutory duty and/or because a serious risk exists to the health and safety of persons or property or the environment, then the Council shall be entitled to take action in accordance with clause 57.2 below.

57.2. If clause 57.1 applies and the Council wishes to take action, the Council shall notify the Consultant in writing of the following:

57.2.1.     the action it wishes to take;

57.2.2.     the reason for such action;

57.2.3.     the date it wishes to commence such action;

57.2.4.     the time period which it believes will be necessary for such action; and

57.2.5.     to the extent practicable, the effect on the Consultant and its obligation to provide the Services during the period such action is being taken.

57.3. Following service of such notice, the Council shall take such action as notified under clause 57.2 above and any consequential additional action as they reasonably believe is necessary (together, the “Required Action”) and the Consultant shall give all reasonable assistance to the Council while it is taking the Required Action.

58. Step-In Without Consultant Breach

58.1. If the Consultant is not in breach of its obligations under the Contract, then for so long as and to the extent that the Required Action is taken, and this prevents the Consultant from providing any part of the Services:

58.1.1.     the Consultant shall be relieved from its obligations to provide such part of the Services;

58.1.2.     in respect of the period in which the Council is taking the Required Action, and provided that the Consultant provides the Council with reasonable assistance (such assistance to be at the expense of the Council to the extent incremental costs are incurred) the monies due from the Council to the Consultant shall equal the amount the Consultant would receive if it were satisfying all its obligations and providing the Services affected by the Required Action in full over that period. 

59. Step-In on Consultant Breach

59.1. If the Required Action is taken as a result of a breach of the obligations of the Consultant under the Contract, then for so long as and to the extent that the Required Action is taken, and this prevents the Consultant from providing any part of the Services; 

59.1.1.     the Consultant shall be relieved of its obligations to provide such part of Services; and

59.1.2.     in respect of the period in which the Council is taking the Required Action, the monies due from the Council to the Consultant shall equal the amount the Consultant would receive if it were satisfying all its obligations and providing the Services affected by the Required Action in full over that period, less an amount equal to all the Council’s costs of operation in taking the Required Action. 

60. Termination on Insolvency and Change of Control

60.1. The Council may terminate the Contract or any part thereof by written notice to the Consultant having immediate effect where:

60.1.1.     subject to clause 60.2, the Consultant undergoes a change of control, within the meaning of Section 1124  of the Corporation Tax  Act 2010, which impacts adversely and materially on the performance of the Contract; or

60.1.2.     the Consultant ceases to carry on its business or substantially the whole of its business; or

60.1.3.     the Consultant shall be unable to pay its debts as they fall due within the meaning of Section 123 of the Insolvency Act 1986; or

60.1.4.     a trustee, receiver, administrative receiver, liquidator, or similar officer is appointed (or an application is made in respect of such appointment) in respect of all or part of any of the business or assets of the Consultant or a person has become entitled to appoint an administrative receiver or receiver over the assets of the Consultant; or

60.1.5.     any steps are taken for the winding up of the Consultant or for the making of an administration order in respect of the Consultant (other than for the purpose of solvent amalgamation or reconstruction); or

60.1.6.     the Consultant enters into any voluntary arrangement or composition with its creditors; or

60.1.7.     the Consultant suffers any event analogous to the events set out in clauses 60.1.1 to 60.1.6 (inclusive) in any jurisdiction in which it is incorporated or resident.

60.2. The Consultant shall notify the Council’s Authorised Officer immediately when any change of control within the meaning of section 416 of the Income and Corporation Taxes Act 1988 occurs. The Council may only exercise its right under clause 60.1 within six months of:

60.2.1.     being notified that a change of control has occurred; or

60.2.2.     the date that the Council becomes aware of the change of control where no notification has been made; but shall not be permitted to do so where it gave its prior written consent to the change of control of the Consultant.

61. Termination for Consultant Default

61.1. The Council may terminate the Contract or any part thereof by written notice to the Consultant having immediate effect where: 

61.1.1.     the Consultant is in material breach of any of its obligations under the Contract and the Council considers that such breach has materially and/or adversely affected or will materially and/or adversely affect the performance of the Consultant’s obligations under the Contract;

61.1.2.     the Consultant has committed a Prohibited Act;

61.1.3.     the Consultant has breached its obligation to take out and maintain any of the Consultant Insurances; 

61.1.4.     without prejudice to clauses 61.1.2 and 59 the Consultant has committed any other breach of the Contract and has not remedied such breach to the satisfaction of the Council within 25 Working Days, or such other period as may be specified by the Council, after issue of a written notice from the Council to the Consultant specifying the breach and requesting it to be remedied.

62. Voluntary Termination 

62.1. The Council may terminate the Contract or any part thereof for any reason at any time by giving no less than 3 months written notice to the Consultant or the notice period specified in the Contract Particulars and the Consultant shall not be entitled to any compensation for voluntary termination by the Council.

62.2. The Council may terminate the Contract with immediate effect if: 

62.2.1.     the Contract has been substantially varied other than as permitted under Regulation 72 of the Public Contracts Regulations 2015; or

62.2.2.     the Consultant should have been excluded from the procurement process under Regulation 57 of the Public Contracts Regulations 2015; or

62.2.3.     the Contract should not have been awarded because the Consultant is in serious breach of its obligations under the Treaty on European Union or Directive 2014/24.

62.3. The Consultant shall not be entitled to any compensation for voluntary termination by the Council under this clause 62.

62.4. The Consultant may terminate the Contract in accordance with the provisions of the Contract Particulars if such terminations rights are stated.

63. Consequences of Termination

63.1. Where the Council terminates the Contract or any part thereof pursuant to clause 60 or 61
 and then makes other arrangements for the provision of the Services (either through its own resources or by a third party), the Council shall be entitled to recover from the Consultant any costs reasonably incurred by the Council and any reasonable administration costs in respect of the provision of such part of the relevant Services by the Council or by a third party to the extent that such costs exceed the Price which would otherwise have been payable to the Consultant for such part of the relevant Services, provided that the Council uses its reasonable endeavours to mitigate any such additional expenditure. 

63.2. Upon termination of the Contract (howsoever arising) the Consultant shall forthwith deliver to the Council upon request all the Council’s property (including but not limited to materials, documents, information, access keys) relating to the Contract in its possession or under its control or in the possession or under the control of any permitted suppliers or sub-contractors and in default of compliance with this clause the Council may recover possession thereof and the Consultant grants licence to the Council or its appointed agents to enter (for the purposes of such recovery) any premises of the Consultant or its permitted suppliers or sub-contractors where any such items may be held.

63.3. Upon termination of the Contract (howsoever arising) the Consultant shall, at its own cost, provide assistance to the Council and any Replacement Consultant appointed by the Council to continue or take over the performance of the Contract in order to ensure an effective handover of all work then in progress. 

63.4. Termination of the Contract for any reason shall not affect any rights or liabilities which have accrued prior to the date of termination.

64. Disruption

64.1. The Consultant shall take reasonable care to ensure that in the execution of the Contract it does not disrupt the operations of the Council, its employees or any other contractor employed by the Council.

64.2. The Consultant shall immediately inform the Council of any actual or potential industrial action, whether such action be by their own employees or others, which affects or might affect its ability at any time to perform its obligations under the Contract.

64.3. In the event of industrial action by the Staff or the Consultant’s suppliers the Consultant shall seek the Council’s Approval to its proposals for the continuance of the performance of the Services in accordance with its obligations under the Contract.

64.4. If the Consultant’s proposals referred to in clause 64.3 are considered insufficient or unacceptable by the Council acting reasonably, then the Contract may be terminated by the Council by notice in writing with immediate effect.
65. Force Majeure

65.1. Neither Party shall be liable to the other Party for any delay in or failure to perform its obligations under the Contract if such delay or failure results from a Force Majeure Event, provided it shall have informed the other Party in writing. 

65.2. If the Force Majeure Event continues for more than a period of time specified in the Contract Particulars either Party may terminate the Contract by 3 months written notice to the other Party. Neither Party shall have any liability to the other for termination of the Contract due to the Force Majeure Event, but any rights and liabilities which have accrued prior to such termination shall remain in force.

PART 9 – BEST VALUE DUTY

66. Council’s Best Value Duty

66.1. The Consultant shall, throughout the term of the Contract, but only to the extent of its obligations in the Contract, make arrangements to secure continuous improvement in the way in which the Services are provided having regard to a combination of economy, efficiency and effectiveness and shall assist the Council in discharging its Best Value Duty in relation to the Services. Either Party may propose alternative methods for the improvement of the economy, efficiency and environmental aspects of the Service or the introduction of or change in any information technology in use to support the provision of the Services and the Parties will co-operate to evaluate and if appropriate introduce such proposals under clause 46 (Variation of the Services).

PART 10 –  LAW, DISPUTE AND GENERAL

67. Survivals

67.1. The provisions of clauses 6 (Remedies Cumulative), Error! Reference source not found. (Title to the Goods),  22 (Recovery of Sums Due), 34 (TUPE), 36 (Safeguarding Children and Vulnerable Adults), 37 (Data Protection Act), 38 (Confidentiality), 39 (Freedom of Information), 40 (Security of Confidential Information), 41 (Publicity and Media), 42 (Intellectual Property Rights), 43 (Audit), 47 (Severability), 53 (Indemnity), 54 (Insurance), 55 (Warranties and Representations), 64 (Consequences of Termination) and 68 (Governing Law), (and without limitation to the foregoing, any other provision of the Contract which by its terms is to be performed or observed notwithstanding termination, or which is either expressed to, or by implication is intended to survive termination) shall survive termination of the Contract.
68. Governing Law

68.1. The Contract shall be governed by and interpreted in accordance with English law and the Parties submit to the exclusive jurisdiction of the courts of England and Wales.

69. Dispute Resolution

69.1. The Parties shall use their reasonable endeavours to resolve by mutual agreement any dispute arising over the operation of the terms of the Contract.

69.2. In the event that the matter remains unresolved by amicable discussion in accordance with clause 69.1 above, either Party may serve written notice on the other detailing the matters remaining in dispute, whereupon either Party may refer the dispute to mediation forthwith.  The Parties shall attempt in good faith to resolve the dispute by mediation in accordance with the then current CEDR Procedure.  The cost of any such mediation shall be borne equally between the Parties.

69.3. Any dispute which is not resolved within 30 days after the commencement of the mediation procedure in clause 69.2 above shall be considered unresolved and either Party may commence formal proceedings against the other thereafter.

69.4. Unless otherwise agreed in writing, the Parties shall continue to comply with their obligations under the Contract during the course of the dispute resolution procedure as set out in this clause 69 with respect to all matters.

69.5. Nothing in this clause 69 shall prevent either Party from seeking injunctive relief at any time.

70. Whistle Blowing Procedure

70.1. The Consultant shall within 28 days of the Commencement Date develop, implement and thereafter comply with an appropriate whistle blowing procedure as approved by the Council (such approval not to be unreasonably withheld or delayed) which ensures that employees of the Consultant are able to bring to the attention of the Relevant Authority/the Council malpractice, fraud and breach of Law on the part of the Council, the Consultant or any sub-contractor without fear of disciplinary and other retribution or discriminatory action.  For the purposes of this clause Relevant Authority means any court with the relevant jurisdiction and any local, national or supra national agency, inspectorate, minister, ministry, official or public or statutory person of the Government or Parliament of the United Kingdom (or any part of it) or of the European Union.

PART 11 – CALL-OFF PROCEDURE

71. Ordering Process

71.1. The Council or Contracting Authority may from time to time make Orders in writing in the form at Appendix A (Contract Particulars) for the provision of Services from the Consultant during the Contract Period in accordance with the procedure set out in Schedule 4 (Council Order Selection Criteria).

71.2. Except where specified Orders are required to call off the Services the Consultant accepts that there are no guarantees whatsoever as to when any Order will be placed during the Contract Period or under the Contract. 

71.3. The Orders shall state the type of or part of the Services required including the Council’s requirements with regard to timescale for delivery of those Services. 

71.4. The Consultant acknowledges and agrees that each Contracting Authority is independently responsible for the conduct of its award of Contracts under the Framework Agreement and the Council is not responsible or liable for the performance of any Contract between the Consultant and a Contracting Authority. 

71.5. The Consultant accepts that Council or Contracting Authority may order Services from more than one contractor whether or not that contractor is under the Framework Agreement. The Consultant shall have not claim in law or otherwise against the Council or Contracting Authority if another contractor is appointed to provide the Services.
APPENDIX A

CONTRACT PARTICULARS
[PLEASE NOTE THAT THIS FORM IS INCLUDED FOR INFORMATION PURPOSES ONLY. WHEN A SERVICE IS REQUIRED YOU WILL BE ISSUED WITH A FULLY COMPLETED ORDER DETAILING REQUIREMENTS]

	Framework Title
	Framework Agreement for the provision of 

Construction Consultancy Services

	Contract Title
	[Insert name of call off contract]

	Contract Date
	(Date of signature of this form)

	Council
	Medway Council of Gun Wharf, Dock Road, Chatham, ME4 4TR.

	Contracting Authority
	(If different to the Council)

	Consultant 
	(Enter Company Name) (Company No.    ) whose registered address is 

	Commencement Date
	(Enter date services will commence)

	Contract Period (including option to extend) 
	[State option(s) to extend and include notification period for option to extend here]

	Services
	(Enter Lot number and description of Service to be provided) 

	Specification/Description
	EITHER INCLUDE ORDER SPECIFICATION HERE OR REFERENCE TO SPECIFICATION at Schedule 2 



	Address and Contract Details for Notices
	For Consultant:



	
	For Council or Contracting Authority:



	Price 
	£ (or) See attached Pricing Schedule

	Invoice Particulars
	List the details to be contained in the invoice such as:

· a reference number;

· the location(s) where the Services have been carried out;

· details of the Services that have been completed together with confirmation that they have been fully and properly performed in accordance with and to the standard required by the Contract;   

· the Price payable for the provision of the Services; and 

· the period to which the invoice relates, together with, where appropriate, a breakdown of the time worked

	Invoice Frequency 
	Insert details of invoice submission and any special requirements

	Delivery Instructions
	[Include points such as delivery location etc]

	Intellectual Property Rights
	

	Force Majeure Termination Rights
	Enter the period after which the Parties shall be able to serve written notice to terminate in the event of a force majeure situation

	Notice of Termination Requirements
	Enter mutual termination rights and appropriate required notice periods.


	Council Authorised Officers

	Name
	Position
	Contract Details

	
	
	

	
	
	


	Consultant’s Representative 

	Name
	Contract Details

	
	

	Key Personnel 

	Name
	Position
	Contract Details

	
	
	

	
	
	

	
	
	

	
	
	


	Insurance                         

	Insurance type:
	Minimum level

	Employer’s Liability Insurance
	£10,000,000

	Public Liability Insurance
	£10,000,000 in respect of any and all claims and without limit on the number of claims in any one year or other period and such insurance shall contain an indemnity to principals provision

	Professional Indemnity Insurance
	£5,000,000 in respect of any one claim arising out of each and every event and without limit on the number of claims in any one year or other period and subject to a separate aggregate insurance limit of £1,000,000 in respect of any claims arising from or out of pollution, contamination, asbestos, fire, safety cladding  or date recognition


APPENDIX B

SPECIAL CONDITIONS
[Insert special conditions or schedules  that may be required for the Services:]

[To add clauses agreed and accepted by the Council from the Consultant’s Tender]  
SCHEDULE 2:
SPECIFICATION
SCHEDULE 3:
TENDER RESPONSE

SCHEDULE FOUR

COUNCIL ORDER SELECTION CRITERIA

1.   All call-off Contracts from this Framework Agreement will apply the award criteria stipulated in this Schedule.

2.   The Council or any Contracting Authority that decides to source the Services through this Framework Agreement must award its call-off Contract in accordance with the procedure in this Schedule and the requirements of the Public Contracts Regulations 2015 and any statutory guidance.

Catalogue

3.   Consultants who are appointed to this Framework will be ranked by their overall score for the most  advantageous tenders in respect of quality. Consultants will be ranked in order according to: the most  advantageous overall in first position, the second most  advantageous overall in second position, etc. 

4.   The Council shall provide a catalogue of contractors appointed to the Framework in accordance with their framework ranking. 

Direct Awards (N/A)
5.   For the first direct award in the Lot and value band, the Council or any Contracting Authority may choose to approach the first ranked contractor.  For the second direct award in a Lot and value band, the second ranked contractor shall be approached, and so forth down the Framework ranking on a rota basis. If a contractor refuses or is unable to accept the Contract, the next placed contractor is approached, and so forth down the Framework ranking.

6.   The Council or any Contracting Authority may derive a short-list of contractors, which meet their essential minimum requirements in terms of price and directly award to the Framework Supplier with the lowest price.

7.   Direct Awards will be capped to Value Band 1 or fee values up to £100,000.00. In general potential fees against Value Bands 2 and 3 will be higher and consequently warrant a mini-competition to be run.
Mini competition 

8.   All contractors within the Framework Agreement will be approached with details of a specific requirement and a separate quote for the requirement requested. The Council or Contracting Authority will then award the contract based on the most economically advantageous mini tender regarding the requirement. 

9.   The Council or any Contracting Authority may conduct such tests and demonstrations or set service definitions or standards as are necessary to enable them to establish which of the short-listed offerings provides the most economically advantageous solution to their needs. The Council or any Contracting Authority shall apply the award criteria set out below:
Mini competition evaluation criteria 
Cleaning Services:

· 50% Price 

· 40% Quality  

· 10% Presentation
Catering Services:

· 30% Price 

· 30% Quality  

· 40% Suitability
10.   The use of mini competitions will allow framework members to bid prices that are equal to their framework rates or lower, but this will not be an opportunity to raise prices over and above the stated framework rates submitted as part of the Framework tender process.

11.   The Council or any Contracting Authority reserve the right not to award any Contract called off of the Framework where there are reasonable concerns over the validity or sustainability of the price or pricing submitted.

SCHEDULE FIVE

CHANGE CONTROL PROCEDURES

1.
Principles
1.1. Where the Council or the Consultant see a need to change the Contract either Party may at any time request such change only in accordance with the formal Change Control Procedure (CCP) as set out at paragraph 2.

1.2
Neither the Council nor the Consultant shall unreasonably withhold its agreement to any change.

1.3
Until such time as a change to the Contract and/or an Order is made in accordance with the Change Control Procedure, the Consultant shall, unless otherwise agreed in writing, continue to supply the Services specified in the Contract and/or an Order as if the request or recommendation had not been made.

1.4
Any discussions which may take place between the Council and the Consultant in connection with a request or recommendation before the authorisation of a resultant change to the Contract and/or an Order shall be without prejudice to the rights of either Party.

1.5
Any work undertaken by the Consultant, its sub‑contractors or agents which has not been authorised in advance by a change to the Contract and/or an Order and which has not been otherwise agreed in accordance with the provisions of paragraph 1.3 above shall be undertaken entirely at the expense and liability of the Consultant.

2.
Procedures
2.1 All requests shall be considered by appropriate representatives of the Council and the Consultant.

2.2 Discussion between the representatives of the Council and the Consultant concerning a change to a Contract and/or an Order shall result in any one of the following:

2.2.1
no further action being taken; or

2.2.2
a change to the Contract and/or an Order agreed and implemented.


2.3
Parties shall ensure that any change requests and agreed changes are documented in writing and signed by both parties (“a Change Control Notice”)


2.4
Each agreed Change Control Notice shall contain:

2.4.1
the title of the change;

2.4.2
the originator and date of the request or recommendation for the change;

2.4.3
the reason for the change;

2.4.4
full details of the change including any specifications;

2.4.5
the price, if any, of the change;

2.4.6
a timetable for implementation together with any proposals for acceptance of the change;

2.4.7
a schedule of payments if appropriate;

2.4.8
details of the likely impact, if any, of the change on other aspects of the Contract and/or an Order including but not limited to:

a) the timetable for the provision of the Services;


b) the period of this Contract and/or an Order;

c) the personnel to be provided;

d) the Price;

e) the payment profile;

f) performance levels;

g) working arrangements;

h) other contractual issues;



2.4.9
the date the agreed change document expires (if applicable); and



2.4.10
provision for signature by both the Council and by the Consultant.

2.5
A Change Control Notice signed by the Council and by the Consultant shall constitute an amendment to the Contract and/or an Order.

SCHEDULE 6:
PRICING

PRICING

The Price shall be calculated on the basis of the rates and prices set out in this Schedule. Please note that this will be required at the call off stage (Mini Competition)
Top
SCHEDULE 7:
PERFORMANCE


PERFORMANCE: Key Performance Indicators (KPIs) and Service Credits (Catering)

1. The KPI’s which the Parties have agreed shall be used to measure the performance of the Services by the Contractor are contained in the table below.
2. Service Points shall accrue depending on the category of performance achieved by the Contractor in the Service Period and shall be calculated in accordance with this Schedule. A Minus service point will be added after the first follow up spot check and for every additional monitoring spot check required until the problem is resolved or the KPI is met.  

3. The KPI’s will be measured through monitoring visits which form part of the SLA between Contracting Authorities and Company, in response to customer satisfaction surveys or via reports of inadequate performance by Contracting Authorities.
4. Service Credits will be accumulated (positive and negative) as points for each Contracting Authority, however it will be the balance of all Service Credits for the Contractor in total that will be taken into account at the end of the year.

5. Service Credits shall not accrue for any Services provided within the mobilisation period or force majeure event.
6. Service Credits shall be calculated as follows: 
Service Points accrued per annum x £60 = £ Service Credits to be paid by the Contractor
	KPI Title
	KPI Description
	Service Period
	Method of calculating Service period
	Category of Service
	Service Points

	Compliance
	Compliance Packs and training cards all up to date including equipment maintenance records, DBS, H&S compliance, temperature control diary.

Training Cards updated Yearly & DBS number & issue date visible.

Compliance pack to have a review sheet on a Yearly basis. 

All mobile staff to carry training cards when attending any site.

For each none compliance area will receive a service point. 
	Annually
	1 week for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  A Minus service point will be added after this point for every additional monitoring spot check   required until the problem is resolved.  
	[0] As expected

[1] Minus Below Standard
	[0] 

[1] Minus 

	
	
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  A Minus service point will be added after this point for every additional monitoring spot check   required until the problem is resolved.  
	[0] As expected

[1] Minus Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified. A Minus service point will be added after this point for every additional monitoring spot check   required until the problem is resolved.    
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus 

	
	
	Monthly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.   A Minus service point will be added after this point for every additional monitoring spot check   required until the problem is resolved.  
	[0] As expected

[1] Minus Below Standard
	[0] 

[1] Minus 

	Food Hygiene and Compliance
	Food Hygiene, HACCP, daily menu compliance and presentation waste management (Clear Sacks, food  waste recorded or Food bins used)

For each none compliance area will receive a service point.

Used oil to be removed Monthly and no more that 30Ltrs stored on site.
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.   A Minus service point will be added after this point for every additional monitoring spot check   required until the problem is resolved.  
	[0] As expected

[2] Minus Below Standard
	[0] 

[2] Minus 

	
	
	Quarterly
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.   A Minus service point will be added after this point for every additional monitoring spot check   required until the problem is resolved.  
	[0] As expected

[2] Minus Below Standard
	[0] 

[2] Minus 

	Service Requirements
	Correct portion sizes, food taste. Presentation, menu display 

If Hot Holding for 2nd & 3rd service temperatures taken at each start of sitting.

For each none compliance area will receive a service point.
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.   A Minus service point will be added after this point for every additional monitoring spot check   required until the problem is resolved.  
	[0] As expected

[2] Minus Below Standard

[2] Positive
	[0] 

[2] Minus 

[2] Positive

	Customer Service
	Menu variations recoded, the school informed and authorised by the school in advance,  customer service with children, staff and visitors
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  A Minus service point will be added after this point for every additional monitoring spot check   required until the problem is resolved.  
	[0] As expected

[1] Minus Below Standard

[1] Positive
	[0] 

[1] Minus  

[1] Positive

	Meal uptake
	Increase in the number of Free School Meals and Paid meals. 

Contractor to supply evidence of all added benefits and participation carried out at each of the schools. 

(School Staff meal options available)


	Monthly
	1 week for data to be submitted  
	[0]
	[0] 



	
	
	Annually
	Increase of 5% meal uptake year on year.   1 positive service point is gained for each additional 1% increase over the 5% and a negative point for every 1% not gained (up to 5%).  Once 95% is achieved 1 positive service point is gained for every additional 1% increase.

1 week for data to be submitted.  
	[0] As expected

[2] Minus Below Standard

[2] Positive
	[0] 

[2] Minus

[2] Positive


PERFORMANCE: Key Performance Indicators (KPIs) and Service Credits (Cleaning)

1. The KPI’s which the Parties have agreed shall be used to measure the performance of the Services by the Contractor are contained in the table below.
2. Service Points shall accrue depending on the category of performance achieved by the Contractor in the Service Period and shall be calculated in accordance with this Schedule. A Minus service point will be added after the first follow up spot check and for every additional monitoring spot check required until the problem is resolved or the KPI is met.  

3. The KPI’s will be measured through monitoring visits which form part of the SLA between Contracting Authorities and Company, in response to customer satisfaction surveys or via reports of inadequate performance by Contracting Authorities.
4. Service Credits will be accumulated (positive and negative) as points for each Contracting Authority, however it will be the balance of all Service Credits for the Contractor in total that will be taken into account at the end of the year.

5. Service Credits shall not accrue for any Services provided within the mobilisation period or force majeure event.
6. Service Credits shall be calculated as follows: 

Service Points accrued per annum x £60 = £ Service Credits to be paid by the Contractor
	KPI Title
	KPI Description
	Service Period
	Method of calculating Service period
	Category of Service
	Service Points

	Teaching Areas
	Cleaning of Teaching Areas.

Mobiles and Hutted Classrooms

Office Accommodation

Dining Areas

Other school areas not covered by specific categories

Per Area Audited will be Minus 1 service point 
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Alternate Days
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	Other areas
	Lifts, Balconies, Galleries Lab Prep

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  


	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	Other areas
	Halls.

Gymnasia.

Drama Halls, Sports Halls, Squash Courts, Fives Court.

Arts and Crafts.

Designated dining areas, including those listed in this category.

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	Other areas
	Building Entrances and Reception Areas

Per Area Audited will be Minus 1 service point
	Alternate Days
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Common rooms

Club rooms

Staff kitchens

Food technology rooms

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Alternate Days
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Food technology rooms

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Workshops including woodwork, metalwork, forge, foundry, fibreglass.

Design technology.

Per Area Audited will be Minus 1 service point 


	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Alternate Days
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Stairways and stairway landings.

Corridors

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Alternate Days
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Medical inspection

Sick room

Physically disabled suite

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Alternate Days
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Hygiene areas, toilets

Changing rooms

Washrooms and showers

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Alternate Days
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  


	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Covered walkways

Project Areas

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Chapels
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Pottery, Kiln rooms

Per Area Audited will be Minus 1 service point
	Daily
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

	
	Any other area’s

Per Area Audited will be Minus 1 service point

	Daily

Alternate Days

Weekly
	24 hours for resolution or action plan.  Follow up spot check will be carried out within 1 week of problem being identified.  

1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  

1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  
	[0] As expected

[1] Minus  Below Standard

[0] As expected

[1] Minus  Below Standard

[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

[0] 

[1] Minus

[0] 

[1] Minus

	
	PAT Testing in Date all electrical equipment has a readable & visible sticker. Annually

Clear Sacks Used 

Compliance Pack Contains:

COSHH Information

Equipment manuals

Communication Book

Company have on site

Sign in book or Electronic system.

Per Area Audited will be Minus 1 service Point


	
	Per Area Audited will be Minus 1 service Point


	[0] As expected

[1] Minus  Below Standard

[0] As expected

[1] Minus  Below Standard

[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus

[0] 

[1] Minus

[0] 

[1] Minus

	
	Out of Term Cleaning

Per Area Audited will be Minus 1 service point
	Weekly
	1 week for resolution or action plan.  Follow up spot check will be carried out within 2 weeks of problem being identified.  

Dates and times for any remedial activities must be agreed with the contracting authority. 
	[0] As expected

[1] Minus  Below Standard
	[0] 

[1] Minus


Medway Council
School Catering and Cleaning Services Framework

Project Key Performance Indicators

1. On time delivery

2. Ability to work collaboratively

3. Ability to adhere to project budget

4. Ability to meet client’s needs

The KPIs will be assessed based on feedback from clients following project delivery. Each KPI will be scored out of 3 and consultants will be expected to achieve a minimum of 2 out of 3 for each KPI. The KPIs will be scored against the following criteria: 

	Score:
	Criteria:
	Service Level:

	1
	The contractor failed to meet the KPI
	Inadequate performance

	2
	The KPI was achieved by the contractor
	KPI Threshold

	3
	The requirements set for the KPI were exceeded by the contractor
	Target KPI





SCHEDULE 8:
MONITORING

Monitoring

1. The Council may monitor the performance of the Services by the Consultant and the Consultant shall co-operate, and shall procure that its sub-contractors co-operate, with the Council in carrying out the monitoring referred to in this Schedule at no additional charge to the Council.

2. The Consultant shall provide the management reports in the form and at the intervals set out in the Table 1: below:

Table 1: School Catering Reports

	Type


	Form and Contents


	Frequency
	Circulation list

	Meal Uptake 
	Monthly spreadsheet showing Meal uptake – includes UIFSM, FSM and Paid Meals
	Monthly
	To be Advised

	Customer Satisfaction Forms
	Monthly questionnaire to be completed with the Contracting Authority 
	Monthly
	To be Advised

	Contract Review 
	Minutes from the quarterly review with the Contracting Authority to review service delivery.
	Quarterly
	To be Advised

	Certification
	Full list of DBS ,Food and Hygiene and Health and Safety Certificates for all staff.
	Annually
	To be Advised.


Table 2: School Cleaning Reports

	Type


	Form and Contents


	Frequency
	Circulation list

	Audit Reports 
	Monthly cleaning audit reports
	Monthly
	To be Advised

	Certification
	Full list of DBS checks for all staff.
	Monthly
	To be Advised.


3. The Council’s Authorised Officer and the Consultants Representative and relevant Key Personnel shall meet in accordance with the details set out in Table 2 below and the Consultant shall, at each meeting, present whatever reports from Table 1 above are available:

Table 2: School Catering Meetings

	Type


	Quorum 
	Frequency
	Agenda

	Contract Review Meeting
	To be Advised
	6-8 weeks
	To be circulated prior to meeting


Table 2: School Cleaning Meetings

	Type


	Quorum 
	Frequency
	Agenda

	Audit Review Meeting (Area Manager)
	To be Advised
	Every 2 weeks
	To be circulated prior to meeting

	Contract Review Meeting
	To be Advised
	6-8 weeks
	To be circulated prior to meeting


SCHEDULE 9:
PROCESSING, PERSONAL DATA AND DATA SUBJECTS


 

PROCESSING, PERSONAL DATA AND DATA SUBJECTS

1. The Consultant shall comply with any further written instructions with respect to processing by the Council.

2. Any such further instructions shall be incorporated into this Schedule.

	Description
	Details

	Identity of the Controller and Processor
	EITHER: [The Parties acknowledge that for the purposes of the DPL, the Council is the Controller and the Consultant is the Processor in accordance with Clause 15.1 of the Framework Agreement.]


	Subject matter of the processing
	[This should be a high level, short description of what the processing is about i.e. its subject matter]



	Duration of the processing


	[Clearly set out the duration of the processing including dates]



	Nature and purposes of the processing


	[Please be as specific as possible, but make sure that you cover all intended purposes.

The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction,

erasure or destruction of data (whether or not by automated

means) etc.

The purpose might include: employment processing, statutory obligation, recruitment assessment etc]



	Type of Personal Data
	[Examples here include: name, address, date of birth, NI number, telephone number, pay, images, biometric data etc]



	Categories of Data Subject


	[Examples include: Staff (including volunteers, agents, and temporary workers), customers/ clients, suppliers, patients, students / pupils, members of the public, users of a particular website etc]



	Plan for return and destruction of the data once the processing is complete UNLESS requirement under union or member state law to preserve that type of data


	[Describe how long the data will be retained for, how it will be returned or destroyed]




SCHEDULE 10:
FORM OF CALL OFF CONTRACT

[PLEASE NOTE THAT THIS FORM IS INCLUDED FOR INFORMATION PURPOSES ONLY. WHEN A SERVICE IS REQUIRED YOU WILL BE ISSUED WITH A FULLY COMPLETED ORDER DETAILING REQUIREMENTS]

DATED
201[]
[Insert Contracting Authority]

 (1)

- and -

[insert Consultant]
CALL OFF CONTRACT
SCHOOL CATERING AND CLEANING SERVICES

FRAMEWORK AGREEMENT

Relating to the provision of [INSERT Lot number, name and summary description of works ]

This CONTRACT is made the
day of
201 

BETWEEN:
(1) Medway Council of Gun Wharf, Dock Road, Chatham, Kent, ME4 4TR ("the Council") [OR insert other contracting authority]

(2) [] (Company No: []) whose registered office is at [] ("the Consultant")

WHEREAS
A The Council established a framework panel of contractors on a non- exclusive basis to call on from time to time to provide works to Medway Council and to other bodies as set out in Medway’s Contract Notice Ref: [] dated [] and invitation to tender documents and the Consultant as appointed onto the School Catering and Cleaning Services Framework Agreement dated [] (“Framework Agreement”).
B The Consultant having been awarded an Order under the Framework Agreement is willing to provide such services as may be required from time to time in accordance with the provisions of this Contract and the Framework Agreement.
NOW IT IS AGREED between the parties as follows:
1. In this Contract words and expressions shall have the same meanings as are respectively assigned to them in the Order Conditions of Contract in the Framework Agreement hereinafter referred to.

2. The following documents shall be deemed to form and be read and construed as part of this Contract, whether or not they are attached namely:

2.1. Framework Agreement;

2.2. Schedule 1 to this Contract – the Order Conditions of Contract;

2.3. Appendix A to Schedule 1 to this Contract – the Contract Particulars;

2.4. Schedule 2 to this Contract – the Specification;
2.5. Schedule 3 to this Contract –  the Consultant’s Response to Tender;

2.6. The Pricing Schedule; 

2.7. [Include any other docs e.g. the Consultant’s Response to the Mini Competition].
3. In the event of ambiguity, conflict or contradictions between these documents the conflict will be resolved according to the following order of precedence: 
3.1. This form of Contract;

3.2. The Contract Particulars;
3.3. The Special Conditions; 
3.4. The Order Conditions of Contract;

3.5. The Framework Terms and Conditions;
3.6. The remaining schedules to this Contract except for Schedule 3 (Tender Response);
3.7. The Tender Response except to the extent that any element of the Tender has been included in the Contract Particulars.
4. In consideration of the payments to be made by the Council/Contracting Authority to the Consultant in accordance with the Contract referred to above the Consultant hereby covenants with the Council/Contracting Authority to carry out the Works in conformity in all respects in accordance with the provisions of this Contract.

Schedule 1
Order Conditions of Contract 

IN WITNESS of which this document has been executed on the date set out above

[Note: Contracts at a value of £250,000 or more may be executed as a deed]

IN WITNESS whereof the parties have executed this Contract as a Deed and it is delivered and takes effect on the date it signed above.

THE COMMON SEAL of []         )

was affixed to this DEED in the                                   )

presence of:-                                                              )

……………………………………………….

Authorised Officer

Executed as a DEED by []     )

LIMITED By: -                                        )

………………………………………………..

Director/Trustee/Partner

………………………………………………...

Director/Trustee/Partner/Secretary

OR

………………………………………………...

Witness

Name

………………………………………………..

Address

……………………………………………….

[Note: Contracts below a value of £250,000 can be executed as a simple contract]

This Contract has been entered into on the date stated at the beginning of it.

SIGNED for and on behalf of []:

Signature: …………………………………

Name:
………………………………….

Position:
………………………………….

�Needs to be drafted with Cat. Mngt. & Client


�I still can't find the KPI's on the email you sent. Please just add to this schedule


�This needs to be written to meet your requirements Ash


�These needs to be added by the client and Cat. Mngt.


�Vic, you just need to add the completed standard GDPR Schedule (sample below)


�Form Below still needs to be completed


�Hi Ash, can you please complete this section. One for catering services and one for the cleaning services.
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