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Disclaimer

This pro-forma contract has been supplied as part of the EN:Procure Dynamic Purchasing System for Internal and External Repair and Improvement Works / FM Compliance (as the case may be) and all parties must rely exclusively upon their own skill and judgment or upon those of their advisers when using this document and neither EN:Procure Limited or Ward Hadaway solicitors nor their associated companies assume any liability to any user or any third party in connection with such use.

This Agreement is made on 
[2019]
Parties

(1)
The "Employer": [INSERT DETAILS] (Co. No. [INSERT]) whose registered office is at [INSERT]; and
(2)
The "Contractor": [INSERT DETAILS] (Co. No. [INSERT]) whose registered office is at [INSERT].
Background

(1)
The Employer requires maintenance and minor works to be carried out in [INSERT] (the “Contract Area”) in accordance with the details set out or referred to in the Contract particulars;

(2)
The Contractor has offered to carry out the required works at specified rates or as otherwise determined in accordance with the Conditions and the Employer has accepted that offer;

(3)
The Employer has appointed Contract Administrator to issue Orders for the required works and carry out the functions ascribed to the Contract Administrator by the Conditions;

(4)
The Contractor has supplied to the Employer the Contractor's safety policy complying with Statutory Requirements, a copy of which is annexed;
(5)
Whether any of Supplemental Provisions 1 to 6 apply is stated in the Contract Particulars.
Operative Provisions

Article 1: Contractor's obligations and incorporation and amendment of JCT Measured Term Contract 2016
The Contractor shall carry out and complete all Orders placed with the Contractor during the Contract period in accordance with the Contract Documents.
This Agreement shall incorporate all the provisions of the Joint Contracts Tribunal Measured Term Contract (2016 edition) ("MTC 2016") except that:

· the Recitals contained in MTC 2016 shall be replaced in their entirety by the Recitals in this document;

· the Articles of Agreement contained in MTC 2016 shall be replaced in their entirety by these Articles of Agreement;

· the Conditions and the Appendices contained in MTC 2016 shall be amended as provided in the Schedule to this Agreement; and 

· the Conditions and the Appendices shall be construed as varied accordingly and if there is any discrepancy between the Conditions or the Appendices and the amendments contained in this Agreement the wording of the amendments shall prevail.

Article 2: Payment
The Employer shall pay the Contractor at the times and in the manner specified in the Conditions amounts calculated by reference to the Schedule of Rates identified in the Contract Particulars (item 12), adjusted and, if appropriate, revised as therein mentioned, or (where applicable and appropriate) calculated by reference to a Schedule of Hourly Charges (subject to items 13 and 14).
Article 3: Contract Administrator
For the purposes of this Contract the Contract Administrator is [INSERT] of [INSERT] or, if he ceases to be the Contract Administrator, such other person as the Employer nominates in accordance with clause 3.10 of the Conditions.

Article 4: Principal Designer
The Principal Designer for the purposes of the CDM Regulations is the [Contract Administrator/or INSERT of INSERT] or such other person as the Employer at any time appoints to fulfil that role either in relation to all Orders or for specific Orders.

Article 5: Principal Contractor

The Principal Contractor for the purposes of the CDM Regulations is the Contractor or such other contractor as the Employer at any time appoints to fulfil that role either in relation to all Orders or for specific Orders.

Article 6: Adjudication

If any dispute or difference arises under this Contract, either Party may refer it to adjudication in accordance with clause 9.2. 

Article 7: Arbitration

Where Article 7 applies, then, subject to Article 6 and the exceptions set out below, any dispute or difference between the Parties of any kind whatsoever arising out of or in connection with this Contract shall be referred to arbitration in accordance with clauses 9.3 to 9.8 and the JCT 2016 edition of the Construction Industry Model Arbitration Rules (“CIMAR”).  The exceptions to this Article 7 are:

· any disputes or differences arising under or in respect of the Construction Industry Scheme or VAT, to the extent that legislation provides another method of resolving such disputes or differences; and
· any disputes or differences in connection with the enforcement of any decision of an Adjudicator.

Article 8: Legal proceedings 

Subject to Article 6 and (where it applies) to Article 7, the English courts shall have jurisdiction over any dispute or difference between the Parties which arises out of or in connection with this Contract.
Contract Particulars
	Item
	Details
	

	1
	Properties and description of the types of work

(First Recital)

	1.1
	List of properties in the Contract Area in respect of which Orders may be issued:
[


]

	1.2
	Description of the types of work for which Orders may be issued:

[


]

	2
	Supplemental Provisions
(Fifth Recital and Schedule)

(Where neither entry against one of Supplemental Provisions 1-6 below is deleted, that Supplemental Provision applies)
	

	
	Collaborative working
	Supplemental Provision 1 *applies/does not apply

	
	Health and safety
	Supplemental Provision 2 *applies/does not apply

	
	Cost savings and value improvements
	Supplemental Provision 3 *applies/does not apply

	
	Sustainable developments and environmental considerations
	Supplemental Provision 4 *applies/does not apply

	
	Performance indicators and monitoring
	Supplemental Provision 5 *applies/does not apply

	
	Notification and negotiation of disputes

(Not applicable – see clause 9.1)
	Supplemental Provision 6 does not apply

	3
	Contract Period

(Article 1 and clause 7.1)
	Subject to clause 7.1, the Contract period will be [INSERT] months commencing on [INSERT]

	4
	Arbitration

(Article 7)
(If neither entry is deleted, Article 7 and clauses 9.3 to 9.8 do not apply.  If disputes and differences are to be determined by arbitration and not by legal proceedings, it must be stated that Article 7 and clauses 9.3 to 9.8 apply)
	Article 7 and clauses 9.3 to 9.8 (Arbitration) 
*apply/do not apply

	5
	BIM Protocol
(Clause 1.1)

BIM Protocol (where applicable)

(State title, edition, date or other identifiers of the relevant documents)
	[

]

	6
	Orders - minimum and maximum value
(Clause 2.4)
	

	
	Minimum value of any one Order to be issued
	£[

]

	
	Maximum value of any one Order to be issued
	£[

]

	7
	Orders - value of work to be carried out
(Clause 2.5)
	

	
	Approximate anticipated value of work to be carried out under this Contract
	£[

] per annum
£[

] for the Contract Period

	8
	Orders - priority coding
(Clause 2.6)
	[

]

	9
	Construction Industry Scheme (CIS)
(Clause 4.2)
	The Employer at the commencement of the Contract Period 
*is/is not a 'contractor' for the purpose of the CIS

	10
	Payments
(Clauses 4.3, 4.4 and 4.5)
	

	
	Estimated value of an Order above which progress payments can be applied for (If none is stated it is £2,500)
	£[

]

	
	Valuation Dates
(If no date is stated, the Valuation Date is the last day of each month)
	The Valuation Date in each month is the [

] day of the month

	11
	Responsibility for measurement and valuation
(Clause 5.2)

(Unless one of the three options opposite is selected and, if relevant, an estimated value specified, the Contract Administrator shall measure and value all Orders)
	*The Contract administrator shall measure and value all Orders/
*The Contract Administrator shall measure and value each Order with an estimated value of £[

] or more; the Contractor shall measure and value all other Orders/

*The Contractor shall measure and value all Orders

	12
12.1
	Schedule of Rates
(Clauses 5.3, 5.6.1, and 5.6.2)

The Schedule of Rates is
	*the National Schedule of Rates/
*[

] (identify the schedule of Rates to be used)

	
	subject to adjustment of the rates listed in that schedule by
	*the addition/
*the deduction

of the Adjustment Percentage which is 
*[

] percent/
*as set out in the following document [

]

	12.2
	Where the Schedule of Rates is the National Schedule of Rates the version(s) identified opposite are to apply
	*National Schedule of Rates (Building Works)/

*National Schedule of Rates (Access Audit)/

*National Schedule of Rates (Electrical services in Buildings)/

*National Schedule of Rates (Mechanical Services in Buildings)/

*National Schedule of Rates (Painting and Decorating)/
*National Schedule of Rates (Highways Maintenance)/

*National Housing Maintenance Schedule

	12.3
	Rates – Fluctuations
(Clause 5.6.1)
(Unless 'applies' is deleted, the clause shall be deemed to apply)
	*applies/
*does not apply

	12.4
	Basis and dates of revision
(Not applicable where the National Schedule of Rates applies)
Where clause 5.6.1 applies, the basis on which the Schedule of Rates is to be revised under clause 5.6.1.2

(If no basis is identified the rates remain fixed for all Orders)
	*is as follows/
*is set out in the following document [

]

	
	Where clause 5.6.1 applies, the dates as at which the Schedule of Rates is to be revised are:
(If no other dates(s) are specified here or in the document setting out the basis for revision, the date shall be I August in each year)
	[

]

	13
13.1
	Daywork 

(Clauses 5.4, 5.6.3 and 5.6.4)

Valuation – percentage additions

Where not included in or annexed to the Schedule of Hourly Charges, the percentage additions to the invoice price of non-labour items are as follows:
	Overheads and profit on Materials [

] percent
Overheads and profit on Plant, services and Consumable Stores [

] percent

Overheads and profit on Sub-Contractors [

] percent

	13.2
	Revision of Schedule of Hourly Charges

(Clause 5.6.3)

(Unless 'applies' is deleted, the clause shall be deemed to apply)

(Where clause 5.6.3 applies) the annual revision date (if other than 1 August) is
(Where clause 5.6.3 applies) the basis of revision of hourly charges, if not set out in the Schedule of Hourly Charges
	*applies/

*does not apply

[

]
*is as follows/

*is set out in the following document

[

]

	14
	Overtime work
(Clause 5.7)

The percentage addition in respect of overheads and profit on non-productive overtime rates is:
(Not applicable where an inclusive rate for such overtime is included in the Schedule of Hourly Charges)
	[
] percent

	15
15.1
	Insurance
(Clauses 6.4.1, 6.7A. 6.7B, 6.8 and 6.11)

Contractor's Public Liability insurance: injury to persons or property – the required level of cover is not less than
	£[
] for any one occurrence or series of occurrences arising out of one event

	15.2
	Percentage to cover professional fees
(If no other percentage is stated, it shall be 15 percent)
	[
] percent

	15.3
	Insurance of existing structures – clause 6.7A.1
(Unless otherwise stated, clause 6.7A applies.  If it is not to apply, state the reference number and date or other identifier of the replacement document(s))
	*applies/
*is replaced by the provisions of the following document(s)

[

]
(the 'Clause 6.7A.1 Replacement Schedule')

	15.4
	Insurance of work or supply comprised in Orders – clause 6.7B

(If neither entry is deleted, the clause does not apply)
	*applies/

*does not apply

	15.5
	Where clause 6.7B applies and cover it to be provided under the Contractor's annual policy, the annual renewal date is:
(as supplied by the Contractor)
	[

]

	15.6
	Terrorism Cover – details of the required cover
(Unless otherwise stated, Pool Re Cover is required)
	are set out in the following document(s)
[

]

	16
	Break provisions - Employer or Contractor
(Clause 7.1)

The notice period, if less than 13 weeks is
	[

] weeks

	17
	Settlement of Disputes

(Clauses 9.2, 9.3 and 9.4.1)

Adjudication 

Nominating body – where no Adjudicator is named or where the named Adjudicator is unwilling or unable to act (whenever that is established) 
(Where an Adjudicator is not named and a nominating body has not been selected the nominating body shall be one of the bodies listed apposite selected by the Party requiring the reference to Adjudication)
	The adjudicator is


*President or a Vice-President or Chairman or a Vice-Chairman

*Royal Institute of British Architects

*The Royal Institution of Chartered Surveyors

*Chartered Institute of Arbitrators

	
	Arbitration
Appointer of Arbitrator (and of any replacement)
(If no appointer is selected, the appointer shall be the President or a Vice-President of one of the bodies listed opposite selected by the Party requiring the reference to Arbitration).
	President or Vice-President

*Royal Institute of British Architects

*The Royal Institution of Chartered Surveyors

*Chartered Institute of Arbitrators


EXECUTION UNDER HAND [delete as appropriate]

This document has been signed by the parties or their duly authorised representatives and takes effect on the date stated at the beginning of this document 

SIGNED by or on behalf of the EMPLOYER
………………………………


(Authorised signatory)




 
SIGNED by or on behalf of the CONTRACTOR
………………………………

(Authorised Signatory)
EXECUTION AS A DEED [delete/amend as appropriate]

This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of this document
EXECUTED as a DEED by the EMPLOYER
acting by two directors or by one director and the secretary

Director 


Director/Secretary 


EXECUTED as a DEED by the CONTRACTOR
acting by two directors or by one director and the secretary
Director 


Director/Secretary 


Schedule

Section 1: Definitions and Interpretation
Definitions

1.1
INSERT the following additional definitions in clause 1.1:
"Contract" means the Contract consisting of the Contract Documents;

"EN:Able Futures" means EN:Able Futures Community Interest Company (company number 08514543) whose registered office is at 1st Floor, Sovereign Court, 300 Barrow Road, Meadowhall, Sheffield, S9 1JQ.

"EN:Procure" means EN:Procure Limited (company number 09149719) whose registered office is at 1st Floor, Sovereign Court, 300 Barrow Road, Meadowhall, Sheffield, S9 1JQ;

"Unpaid EN:Able Futures Income" has the meaning given to that term in clause 10.8;

"Unpaid EN:Able Futures Income Notice" has the meaning given to that term in clause 10.8;

"Unpaid EN:Procure Income" has the meaning given to that term in clause 10.5;

"Unpaid EN:Procure Income Notice" has the meaning given to that term in clause 10.5;
AMEND the following existing definitions in clause 1.1:

DELETE the words, "1 to 9" and SUBSTITUTE "1 to 10" in the definition of "Conditions", and INSERT the words "each as amended by the Schedule" at the end of the definitions;
INSERT the words ", utility provider" after the words "local authority" in the definition of "Statutory Undertaker";

Agreement etc. to be read as a whole
1.2 
DELETE clause 1.2 and SUBSTITUTE as follows:

"1.2.1
The Agreement and these Conditions are to be read as a whole.  Nothing contained in any other Contract Document or in any drawing or specification issued as part of an Order shall override or modify the Agreement or these Conditions.  In the event of any conflict between the provisions of this Agreement and these Conditions and the provisions of the Dynamic Purchasing System Agreement the conflicting provisions of this Agreement and these Conditions will prevail over the conflicting provisions of the Dynamic Purchasing System Agreement.

1.2.2
Any Works already provided by the Contractor prior to the date of this Contract shall be deemed to have been provided under the terms of this Contract. All sums (if any) paid to the Contractor to date in respect of work done in relation to the Works shall be considered payment on account of sums to be paid under this Contract."

Headings, references to persons, legislation etc. 
1.3 
INSERT a new clause 1.3.7 after 1.3.6 as follows:
"1.3.7
References to the "reverse charge applying" (or similar) mean any case where the recipient of a supply for VAT purposes, or a member of a VAT group of which the recipient of the supply is a member, is required to account to the relevant tax authority for the VAT chargeable in respect of the supply."
Contract (Rights of Third Parties) Act 1999
1.5
DELETE clause 1.5 and SUBSTITUTE as follows:

"1.5
Other than EN:Procure and any rights that take effect pursuant to clause 3.1, a person who is not a party to this Contract shall not have any rights under the Contract (Rights of Third Parties) Act 1999 to enforce any term of this Contract."

Section 2: Carrying out Work

Contractor’s obligations

2.1
In clause 2.1, line 1, DELETE the words "it out" and SUBSTITUTE "out and complete it"
Materials, goods and workmanship

2.2.2
At the end of clause 2.2.2, before the full stop INSERT:

“provided always that no approval expressed or implied by the Contract Administrator shall in any way relieve the Contractor of his responsibility for complying with the terms of the Contract.  Subject to the foregoing, and subject to the Contract Documents, all materials and goods shall be new, and all materials, goods and workmanship shall be of a satisfactory quality and fit for their intended purpose.”

2.2.5
INSERT as a new clause 2.2.5:

"2.2.5
When requested to do so by the Employer, the Contractor shall provide the Employer with evidence that he has complied with all such requirements under clauses 2.1 and 2.2.1 to 2.2.4 above and given all relevant notices required in clause 2.1.”
2.2.6
INSERT as a new clause 2.2.6:

"2.2.6
The Contractor shall notify all relevant Statutory Undertakers of the dates and times when he will require their services and shall be responsible for the co-ordination of their works with the remainder of the works required for the carrying out and completion of any Order.”
2.2.7
INSERT as a new clause 2.2.7:

“Where the Employer's authorisation or completion of documentation in respect of the Statutory Requirements is required the Contractor shall furnish the relevant documentation to the Employer and permit the Employer the period of 14 days to authorise or complete it.”
2.2.8
INSERT as a new clause 2.2.8:

"In performing his obligations under this Contract, the Contractor shall and shall ensure that each of its sub-contractors shall comply with the Modern Slavery Act 2015."

Rights of Employer
2.3.2
In clause 2.3.2 DELETE "4.6" and SUBSTITUTE "4.5"

2.3.4
In clause 2.3.4 DELETE from line 3 the words "Contract administrator at the Site" and SUBSTITUTE "Employer as directed by the Contract Administrator"
2.3.5
DELETE clause 2.3.5 and SUBSTITUTE "Not used"

2.3.6
DELETE clause 2.3.6 and SUBSTITUTE the following:


"Materials and goods supplied by the Employer for any Order shall be at the sole discretion of the Employer.  Where the Contractor has notified the Employer in writing detailing concerns as to the quality and/or suitability and/or compliance with Statutory Requirements of any materials and/or goods supplied by the Employer, the Contractor shall not be liable for any loss or damage resulting from any failure of such materials and/or goods."
2.3.7
INSERT the following new clauses after clause 2.3.6:

"2.3.7
The Contractor shall use all reasonable endeavours not to interfere with or impede the progress of any other work being carried out by the Employer, any Employer's Persons or Statutory Undertakers and shall observe and comply with all reasonable requirements of the same in connection with the carrying out of such work.
2.3.8
Pursuant to clause 2.3.7 the Employer shall discuss the extent and location of any such works and any access requirements with the Contractor and the Contractor shall advise the Employer of the information it requires in order to carry out the Orders.
2.3.9
The Contractor warrants and undertakes that it will liaise and co-operate fully with the Employer, any Employer's persons or Statutory Undertakers with regard to the programming of and access arrangements for such work as is referred to in clause 2.3.7, the co-ordination of the same with regard to the carrying out of the Orders and the shared use (if necessary) of Sites and facilities."
Value of work to be carried out under this Contract
2.5
In line 2 of clause 2.5, after "gives no" INSERT "representation, "


At the end of clause 2.5 INSERT the following:


"The Contractor is not entitled to claim any loss or profit, loss of business or otherwise if the volume, value or timing of Orders under this Contract is different in amount, value or scope than anticipated."
Extension of time

2.10.3
INSERT as a new clause 2.10.3:

"2.10.3
The Contractor's entitlement to an extension of time shall be reduced to the extent that any act or neglect of the Contractor or any Contractor's Persons may have contributed to the delay.”
Defects

2.12
DELETE clause 2.12 and SUBSTITUTE as follows:

"2.12.1
If any defects, shrinkages or faults appear, or any incomplete items of work become apparent, within [12] months of the Order Completion Date, the Employer will notify the Contractor in writing that such defects, faults, shrinkages or incomplete items of work are required to be made good or completed.  Where clause 2.12.3 does not apply, the Contractor shall rectify such defects, shrinkages, faults or incomplete items of work by the reasonable date set by the Contract Administrator.

2.12.2
All defects, shrinkages, faults or incomplete items of work shall be made good or completed by the Contractor at no cost to the Employer.

2.12.3
Defects will be categorised and dealt with as follows:

2.12.3.1
'Emergency' requiring attendance by the Contractor within [4] hours of being instructed by the Employer;

2.12.3.2
'Urgent' requiring attendance by the Contractor within [24] hours of being instructed by the Employer; or
2.12.3.3
'Routine' requiring attendance by the Contactor within [5] Business Days of being instructed by the Employer.

2.12.4
If the Contractor fails to make good any defects, shrinkages or faults, or fails to complete any incomplete items of work in accordance with clauses 2.12.1 or 2.12.3, then the Employer may:

2.12.4.1
itself rectify the defect, shrinkage or fault or complete the incomplete item of work; or
2.12.4.2
employ a third party to rectify the defect, shrinkage or fault or complete the incomplete item of work; and
2.12.4.3
recover from the Contractor the costs incurred from undertaking the requirement itself, or through the employment of a third party, and any other appropriate sum due to the Employer as a result of the Contractor’s failure to comply with the Employer’s reasonable instructions.  The Employer may deduct these costs and sums from any sum due to the Contractor under this Contract (provided a notice of deduction has been given under clause 4.6.5) or recover them from the Contractor as a debt."
Section 3: Control of Work

Assignment
3.1 DELETE clause 3.1 and SUBSTITUTE as follows:

"The Employer may assign its entire rights and benefits under this Contract to any person and the Employer’s said rights and benefit may be charged and/or assigned by way of security and may be reassigned without redemption.  The Contractor may not assign the benefit of this Contract without the written consent of the Employer.  The Contractor shall not contend that any assignee is precluded from recovering any loss resulting from any breach of this Contract (whatever the date of such breach) by reason only that that person is an assignee and not the original employer under this Contract or by reason that the original employer or any intermediate employer escaped any loss resulting from such breach by reason of the disposal of any interest in the Contract or that the original employer or any intermediate employer has not suffered any or such loss."
Sub-contracting

3.2
DELETE clause 3.2 and SUBSTITUTE as follows:

"3.2.1
The Contractor shall not without the Contract Administrator's consent sub-contract the whole or any part of any Order.  In no case shall any such consent or any sub-contracting in any way affect the Contractor's obligations under any other provision of this Contract.
3.2.2
Where considered appropriate, the Contractor shall engage the sub-contractor using the JCT Short Form of Sub-Contract.  It shall be a condition of any sub-contract that:

3.2.2.1
the sub-contractor's employment under the sub-contract shall terminate immediately upon the termination (for any reason) of the Contractor's employment under this Contract;
3.2.2.2
each party to the sub-contract shall in relation to any work and the Site comply with applicable CDM Regulations;

3.2.2.3
under the sub-contract and any sub-subcontract under it, the due dates for interim payments shall each be the same date as under this Contract and each valuation for an interim payment shall be made as at the same date as the valuation under this Contract; the final date for each payment under the sub-contract shall be not later than 19 days after the due date and, under any sub-subcontract, not later than 23 days after the due date;
3.2.2.4
if by a final date for payment under the sub-contract the Contractor fails to pay the sub-contractor any amount that should properly have been paid, the Contractor shall, in addition to that amount, pay simple interest on it at the Interest Rate for the period from the final date for payment until such payment is made, such payment of interest to be on and subject to terms equivalent to those of clause 4.6 of these Conditions.
3.2.3
Where the Contract Documents provide for any work to be carried out or materials to be supplied by a specific person or a person to be selected from a list supplied by the Contract Administrator, the person so selected by the Contractor shall be deemed to be a domestic sub-contractor or domestic supplier (as the case may be).

3.2.4
If the Contractor is unable to enter into a sub-contract or a contract of supply in accordance with clause 3.2.3 above the Contractor shall, with the prior written consent of the Contract Administrator, select a replacement sub-contractor or supplier.  Unless the Contractor can demonstrate that such failure to enter into a sub-contract or contract of supply with any person in accordance with Clause 3.2.3 was for a reason beyond his control such replacement shall be selected and appointed at the Contractor's own expense."
Access to the Site
[Consider replacing clauses 3.4.1 and 3.4.2 so that the Contractor is responsible for arranging and managing access at its own cost]
Variations
3.5.2
ADD to the end of clause 3.5.2, before the full stop, as follows:

"or may instruct the Contractor to undertake, at its own cost and by such reasonable date as determined and instructed by the Contract Administrator, such remedial work as may be required to correct any alteration in, addition to or omission from the work so that the work complies with the requirements of the original Order.  Any work carried out and/or materials or goods supplied which are in addition to an Order, and which have not been sanctioned by the Contract Administrator, shall be at the Contractor’s own cost.  If the Contractor fails to remedy any alteration in, addition to, or omission from, the work to the Contract Administrator’s satisfaction, or by the date stipulated under this clause 3.5.2, the Employer may:

3.5.2.1
itself remedy the work; or
3.5.2.2
employ a third party to remedy the work; and
3.5.2.3
recover from the Contractor the costs incurred from undertaking the requirement itself, or through the employment of a third party, and any other appropriate sum due to the Employer as a result of the Contractor’s failure to comply with the Employer’s reasonable instructions.  The Employer may deduct these costs and sums from any sum due to the Contractor under this Contract (provided a notice of deduction has been given under clause 4.6.5) or recover them from the Contractor as a debt."
CDM Regulations

3.9.5
INSERT a new clause 3.9.5 as follows:

"3.9.5
the Contractor shall prepare and maintain the health and safety file in accordance with the CDM Regulations, shall provide a copy to the Principal Designer upon reasonable request, and shall provide the completed compliant health and safety file to the Employer at the end of the construction phase."
Delegated authority
3.11
INSERT a new clause 3.11 as follows:

"3.11.1
The Contract Administrator may delegate some or all of the Contract Administrator’s duties to one or more Employer’s Persons, for the purposes of this clause 3.11 an "Authorised Officer".

3.11.2
The Contract Administrator must give notice of any delegation under clause 3.11.1 to the Contractor.  Such notification must state:

3.11.2.1
the identity of the Authorised Officer(s);

3.11.2.2
the contact details for the Authorised Officer(s); and
3.11.2.3
the duties delegated.

3.11.3
The Contractor need not recognise any Authorised Officer until notified in writing of a delegation to that Authorised Officer under clause 3.11.2."
Section 4 Payment
VAT

4.1
DELETE clause 4.1 and SUBSTITUTE as follows:

"4.1.1
Sums certified for payment are exclusive of VAT and in relation to each payment to the Contractor under this Contract:

4.1.1.1
the Contractor shall within two Business Days following the issue by the Contract Administrator of a certificate, issue to the Employer an appropriate VAT invoice indicating whether or not the reverse charge applies; and

4.1.1.2
subject to the Contractor complying with clause 4.1.1.1 and unless the reverse charge applies, the Employer shall in addition pay to the Contractor the amount of any VAT properly chargeable. 
4.1.2
If the Contractor:

4.1.2.1
issues an application in relation to any progress or final payment under clause 4.3, 4.4 or 4.5 the Contractor shall include a request for the Employer to confirm in writing whether the reverse charge applies to the payment to which the application relates; or 

4.1.2.2
does not issue an application under clause 4.3, 4.4 or 4.5, the Contractor shall, not later than the due date fixed for such payment, request the Employer to confirm in writing whether the reverse charge applies to the relevant payment
in either case, the Employer shall provide such confirmation with, or not later than the issue of, the certificate by the Contract Administrator relating to such payment. 

4.1.3
The Employer is registered for VAT in the United Kingdom under registration number [INSERT]."

Payments – final date and amount
4.6.5
DELETE "5 days" in clause 4.6.5 and SUBSTITUTE: "1 day".

4.6.9
In the final line, after "zero" INSERT "or negative".

Section 6 Injury, Damage and Insurance

Contractor's liability – personal injury or death

6.1
In line 3, after "Order" INSERT:
“or the performance of any other obligation of the Contractor pursuant to this Contract or out of the presence on site of any person or persons for any other reasons,”
Contractor's liability – loss, injury or damage to property

6.2
In line 4, after "Order" INSERT:

“or the performance of any other obligation the Contractor pursuant to this 
Contract.”
Section 7 Break Provision – Rights of each Party

Break notice

7.1
DELETE clause 7.1 and SUBSTITUTE:
"7.1
The Employer shall have the right to reduce the duration of the Contract Period by giving the Contractor not less than 13 weeks' written notice to that effect (or such lesser period of notice as is stated in the Contract Particulars (item 16)).  Such notice may expire at any time not less than 6 months after the date of commencement of the Contract Period."
7.1A
INSERT a new clause 7.1A as follows:

"7.1A
The Contractor shall have the right to reduce the duration of the Contract Period by giving the Contractor not less than 26 weeks' written notice to that effect.  Such notice may expire at any time not less than 12 months after the date of commencement of the Contract Period."
Existing and subsequent Orders
7.2
In line 1 of clause 7.1, after "clause 7.1" INSERT "or 7.1A"

7.3
INSERT a new clause 7.3 as follows:
"7.3
For the avoidance of doubt in the event of either Party providing notice to reduce the duration of the Contract Period under clause 7.1 or 7.1A (as the case may be), the Employer shall not be liable to the Contractor for any expense, liability, loss, claim or proceedings whatsoever suffered or incurred by the Contractor as a result of the reduction in the Contract Period."
7.4
INSERT a new clause 7.4 as follows:

"7.4
If the duration of the Contract Period is reduced by either Party providing notice under clause 7.1 or 7.1A (as the case may be), the Employer may require the Contractor to novate any sub-contract and/or supply contract to the Employer or its nominee by providing written notice to that effect on the Contractor not less than 10 Business Days before expiration of the Contract period."
Section 8 Termination

Default by Contractor

8.4
DELETE clause 8.4.1 and SUBSTITUTE as follows:

"8.4.1
If the Contractor:

8.4.1.1
fails to comply with the CDM Regulations; or 

8.4.1.2
without reasonable cause fails in such a manner to comply with the Contractor's obligations under this Contract that the carrying out of any Order or Orders is materially disrupted, suspended or delayed; or
8.4.1.3
fails to comply with its obligations under this Contract for a period of more than 10 Business Days as a result of any breach or suspected breach of Statutory Requirements by the Contractor or any Contractor's Person; or
8.4.1.4
refuses or neglects to comply with any notice or instruction of the Contract Administrator requiring the Contractor to remove any work, materials or goods not in accordance with this Contract and by such refusal or neglect the carrying out of an Order or Orders is materially affected; or
8.4.1.5
fails to comply with an instruction of the Contract Administrator within the period for doing so as set out in clause 2.12; or

8.4.1.6
purports to assign, novate or subcontract the Contractor's obligations under this Contract or the carrying out of any Order or Orders without the prior written consent of the Employer,
the Contract Administrator may give to the Contractor a notice specifying the default or defaults (a 'specified' default or defaults)."
Corruption and regulation 73(1)(b) of the PC Regulations
8.6
In line 3, after "acting or his behalf", INSERT: "or associated with him"

At the end of clause 6.6, after the full stop, INSERT:

"For the purpose of this clause 6.6, whether a person is associated with another person shall be determined in accordance with section 8 of the Bribery Act 2010 and a person associated with the Contractor includes, but is not limited to, any sub-contractor of the Contractor."

Default by the Employer

8.7.2
DELETE "14" each time it occurs in clause 8.7.2 and SUBSTITUTE: "28".

Suspension

INSERT a new clause 8.12 as follows:
"8.12.1
The Employer may at any time on 7 days' notice instruct the Contractor to suspend the carrying out of any Order or Orders and upon 7 days’ notice instruct the Contractor to resume such work.

8.12.2
Where the Employer exercises its right of suspension under clause 8.12.1 the Contractor shall be entitled to a reasonable amount in respect of the costs and expenses reasonably incurred in such suspension and resumption of the work in like manner as provided for Contractor suspension under clause 4.7.2 and 4.7.3.

8.12.3
Where a period of suspension under this clause 8.12 continues for 6 months the Contractor shall be entitled to terminate its employment as provided for under clause 8.7.2 and shall be entitled to payment as provided under clause 8.11."
Section 9 Settlement of Disputes

Mediation

9.1
DELETE existing clause 9.1 and SUBSTITUTE as follows:

"9.1
Subject to Article 6:

9.1.1
if any dispute or difference arises under this Contract, directors or other senior representatives of the parties with authority to settle the dispute shall, within 10 Business Days of a notice (served in accordance with clause 1.6) from one Party to the other, meet in a good faith effort to resolve the dispute or difference;

9.1.2
if the dispute or difference is not resolved at the meeting referred to in clause 9.1.1, the parties shall attempt to settle it by mediation in accordance with the Centre for Effective Dispute Resolution (“CEDR”) Model Mediation Procedure.  To initiate mediation, a party shall give a notice (“ADR Notice”), served in accordance with clause 1.6, to the other Party, requesting mediation.  The parties shall agree the identity of the mediator or, if not agreed between the Parties within 10 Business Days of the ADR Notice, the Party who served the ADR Notice shall apply to CEDR to nominate the mediator, attaching a copy of the ADR Notice to its application and copying its application to the other party.  The mediation shall start not later than 20 Business Days after the date of the ADR Notice (or, if later, not later than 10 Business Days after the parties have agreed the identity of the mediator or after CEDR has nominated the mediator);

9.1.3
neither Party may commence any proceedings under Article 7 or Article 8, whichever applies, in relation to any dispute or difference arising under this Contract until it has attempted to settle the dispute or difference by mediation under clause 9.1.2 and either the mediation has terminated or the other Party has failed to participate in the mediation, provided that the right to issue proceedings is not prejudiced by a delay."

Adjudication

9.2
INSERT at the end of clause 9.2:

“provided that:

9.2.1 the Adjudicator shall have power to determine more than one dispute at the same time, and if requested to do so by either party shall determine any matter raised by such party in the nature of set-off, abatement or counterclaim at the same time as he determines any other matters referred to him; and

9.2.2 at the same time as he gives any decision, the Adjudicator shall give reasons for the decision in writing.”
Section 10: Set off and other remedies

INSERT a new Section 10 as follows: 

"General
10.1
Nothing contained in this Contract (other than as to the giving of notices) shall oust or limit any right of the Employer under any statute or rule of law or of equity in the nature of set-off or abatement of price. 

10.2
If the Contractor becomes insolvent so that its covenant is impaired, then without prejudice to any other remedies the Employer may have, the Employer shall be entitled to recover from the Contractor any premiums reasonably incurred to effect insurance (such as inherent defects insurance or other suitable cover) in order to arrange suitable alternative protection.
10.3
The obligations of the Contractor under this Contract shall not be lessened or affected by:

10.3.1
any power or duty of the Employer or any other party to grant or withhold approval of, or object to, any matter in connection with any Order(s), or to inspect the Contractor's work; or 

10.3.2
the grant, or failure to grant, such approval, or the making, or failure to make, such objection or any such inspection of, or failure to inspect, the Contractor's work.
Payments due under Dynamic Purchasing System Agreement
10.4
The Employer and the Contractor acknowledge the provisions of the Dynamic Purchasing System Agreement. In particular, the Contractor acknowledges and agrees that pursuant to clause 23 of the Dynamic Purchasing System Agreement EN:Procure is entitled to receive from the Contractor the EN:Procure Income applicable to this Contract.

10.5
If the Contractor fails to pay to EN:Procure the EN:Procure Income applicable to this Contract, then EN:Procure may, in accordance with clause 23.8 of the Dynamic Purchasing System Agreement, issue a notice to the Employer and the Contractor (an “Unpaid EN:Procure Income Notice”).  The Unpaid EN:Procure Income Notice will inform the Parties of the relevant unpaid amount (the “Unpaid EN:Procure Income”). 
10.6
Following receipt of an Unpaid EN:Procure Income Notice the Employer shall, in accordance with the provisions of this Contract, set off against and deduct from any subsequent payment to the Contractor under this Contract the amount of the Unpaid EN:Procure Income set out in the relevant Unpaid EN:Procure Income Notice and pay such amount to EN:Procure in satisfaction of the Unpaid EN:Procure Income.

10.7
The Employer and the Contractor acknowledge the provisions of clauses 26 and 27 of the Dynamic Purchasing System Agreement.  In particular, the Contractor acknowledges and agrees that pursuant to clause 27 of the Dynamic Purchasing System Agreement EN:Able Futures is entitled to receive from the Contractor the EN:Able Futures Income applicable to this Contract.

10.8
If the Contractor fails to pay to EN:Able Futures the EN:Able Futures Income applicable to this Contract, then EN:Procure may, in accordance with clause 27.2 of the Dynamic Purchasing System Agreement, issue a notice to the Employer and the Contractor (an "Unpaid EN:Able Futures Income Notice"). The Unpaid EN:Able Futures Income Notice will inform the Parties of the relevant unpaid amount (the “Unpaid EN:Able Futures Income”).

10.9
Following receipt of an Unpaid EN:Able Futures Income Notice, the Employer shall, in accordance with the provisions of this Contract, set off against and deduct from any subsequent payment to the Contractor under this Contract the amount of the Unpaid EN:Able Futures Income set out in the relevant Unpaid EN:Able Futures Income Notice and pay such amount to EN:Procure in satisfaction of the Unpaid EN:Able Futures Income."
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