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THIS DEED IS MADE 
 







                    2023
Parties
(1) [GUARANTOR] incorporated and registered in England and Wales with company number [                         ] whose registered office is at [                                            ] (Guarantor); 

(2) Greater Manchester Combined Authority of Tootal Buildings, 56 Oxford Street, Manchester M1 6EU (GMCA); and
(3) Transport for Greater Manchester, the passenger transport executive for the Combined Authority area of Greater Manchester, established pursuant to the Transport Act 1968 and the South East Lancashire and North East Cheshire Passenger Transport Area (Designation) Order 1969, of 2 Piccadilly Place, Manchester M1 3BG (TfGM).
Background
(A) In accordance with an agreement dated on or around the date of this guarantee (Agreement), the GMCA and TfGM have agreed to engage [                     ] (Supplier) to provide an Audio Visual Announcements solution which will, amongst other things, facilitate the monitoring of bus location and the provision of visual and audio information and announcements on buses to support the franchised bus services facilitated by the GMCA and managed by TfGM on behalf of the GMCA.
(B) It is an obligation of the Supplier under the Agreement to procure the execution and delivery to the GMCA and TfGM of a parent company guarantee, substantially in the form of this guarantee.

(C) The Guarantor has agreed to guarantee the due performance and to indemnify GMCA and TfGM in respect of the Agreement by the Supplier.

It is hereby agreed
1. DEFINITIONS AND Interpretation

1.1 The following definitions apply in this guarantee (unless the context otherwise requires):
Authorised Representatives: the persons: 
(a) respectively designated as such by the GMCA and TfGM from time to time, being as at the date hereof  [] respectively; and

(b) in the case of the Guarantor, [                                   ].

Commercially Sensitive Information: the information listed in Schedule 13 of the Agreement, comprising the information of a commercially sensitive nature relating to the Supplier, its intellectual property rights or its business or which the Supplier has indicated to the GMCA and/or TfGM that, if disclosed by the GMCA and/or TfGM, would cause the Supplier significant commercial disadvantage or material financial loss;
control: for the purposes of clause 3.2(i) of this guarantee, shall have the meaning given in section 1124 of the Corporation Tax Act 2010, and controls, controlled and the expression change of control shall be construed accordingly;
EIRs: the Environmental Information Regulations 2004 (SI 2004/3391) together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations;

FOIA: the Freedom of Information Act 2000 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation;
GMTC: the Greater Manchester Transport Committee, being a joint committee of the GMCA and the ten districts of Greater Manchester (or any successor body or committee);
Guaranteed Obligations: has the meaning given in clause 2.1(a) (Guarantee);
Request for Information: a request for information or an apparent request under the Code of Practice on Access to Government Information, FOIA or the EIRs;

VAT: value added tax or any equivalent tax chargeable in the UK or elsewhere; and
Working Day: a day, other than a Saturday, Sunday or public holiday in England, when banks in London are open for business.

1.2 Clause headings shall not affect the interpretation of this guarantee.

1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).

1.4 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.

1.5 Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.

1.6 A reference to writing or written includes email.

1.7 A reference to this guarantee or to any other agreement or document is a reference to this guarantee or such other guarantee or document, in each case as varied from time to time.

1.8 References to clauses are to the clauses of this guarantee.

1.9 References to liability are to include any liability whether actual, contingent, present or future and whether incurred solely, jointly or otherwise.

1.10 References to a legislative provision are to that provision as amended, replaced or re-enacted from time to time.

1.11 References to the GMCA, TfGM or any other person are to be construed to include (as applicable) that person's permitted assignees, permitted transferees and lawful successors in title (in each case whether direct or indirect).

1.12 Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.

2. Guarantee and indemnity

2.1 The Guarantor:

(a) guarantees to each of the GMCA and TfGM, and their respective successors, transferees and assignees, the full, due and punctual performance of all of the Supplier's present and future obligations, duties and undertakings under and in connection with the Agreement if and when they become due and performable in accordance with the terms of the Agreement (Guaranteed Obligations);

(b) guarantees to each of the GMCA and TfGM the due payment and discharge of all sums of money and liabilities due and/or payable by the Supplier to the GMCA and/or TfGM (as appropriate) under the Agreement (including,  for the avoidance of doubt, any compensation payable by the Supplier as a result of a termination of the Agreement); 

(c) undertakes that if and each time the Supplier fails to perform in full and on time any of its obligations, duties and undertakings under the Agreement it shall immediately on demand perform and observe or procure the performance and observance of the same at its own cost and expense; and
(d) undertakes that, if and each time the Supplier does not pay or discharge any sum of money or liability due from, or owing or incurred by, the Supplier to GMCA and/or TfGM (as appropriate) under or in connection with the Agreement in accordance with its terms (including, for the avoidance of doubt, any compensation payable by the Supplier as a result of a termination of the Agreement), the Guarantor shall, forthwith on demand  of GMCA and/or TfGM (as appropriate), pay or discharge the same (as applicable). 

2.2 The Guarantor, as principal obligor and as a separate and independent obligation and liability from its obligations and liabilities under clause 2.1 agrees to indemnify and keep indemnified the GMCA and TfGM in full and on demand from and against all and any losses, costs and expenses suffered or incurred by the GMCA and/or TfGM arising out of, or in connection with:

(a) any failure by the Supplier to perform or discharge the Guaranteed Obligations; or

(b) any of the Guaranteed Obligations being or becoming totally or partially unenforceable by reason of illegality, capacity, lack or exceeding of powers, ineffectiveness of execution or any other matter,

but the Guarantor's liability under this clause 2.2 shall be no greater than the Supplier's liability under the Agreement was (or would have been, had the relevant obligation been fully enforceable).
2.3 Notwithstanding any other provision of this guarantee, the GMCA and TfGM shall not be entitled to recover compensation under this guarantee or the Agreement in respect of any loss that they have suffered or incurred, to the extent that they have already been compensated in respect of that loss pursuant to either this guarantee or the Agreement.
3. GMCA AND TFGM protections

3.1 Continuing guarantee. This guarantee is and shall, at all times, be a continuing security until the Guaranteed Obligations have been satisfied or performed in full, and is not revocable and is in addition to and not in substitution for and shall not merge with any other right, remedy, guarantee or security which the GMCA and/or TfGM may at any time hold for the performance of such obligations and may be enforced without first having recourse to any such security.

3.2 Preservation of Guarantor's liability. The Guarantor's liability under this guarantee shall not be reduced, discharged or otherwise adversely affected by:

(a) any arrangement made between the Supplier, the GMCA and/or TfGM;

(b) any alteration in the obligations undertaken by the Supplier whether by way of any addendum or variation referred to in clause 4 (Addendum or variation to the agreement) or otherwise;
(c) a suspension of work or services under the Agreement or the avoidance or termination of the Agreement for any reason;

(d) any waiver, delay or forbearance by the GMCA and/or TfGM whether as to payment, time, performance or otherwise;

(e) the taking, variation, renewal or release of, the enforcement or neglect to perfect or enforce any right, guarantee, remedy or security from or against the Supplier or any other person;
(f) any composition, compromise or arrangement with the Supplier or any other person arising out of or in connection with the Agreement (including any advance or additional payment made to the Supplier); 
(g) any unenforceability, illegality or invalidity of all or any of the provisions of the Agreement or all or any of the Supplier's obligations under the Agreement, so that this guarantee shall be construed as if there were no such unenforceability, illegality or invalidity;

(h) any legal limitation, disability, incapacity or other circumstances relating to the Supplier, or any other person; 

(i) the dissolution, amalgamation, reconstruction, reorganisation, change in status, function, control or ownership, insolvency, liquidation or the appointment of an administrator or receiver of the Supplier or any other person; or
(j) any other fact, circumstance, event, act, omission or neglect which, in the absence of this provision, might operate to discharge, reduce or impair any of the Guarantor's obligations and liabilities under this guarantee or prejudice any of the GMCA and/or TfGM’s rights and remedies under this guarantee,
and the Guarantor waives any requirement for notice to it of any of the above.
3.3 Principal obligor. Without prejudice to the rights of the GMCA or TfGM against the Supplier as principal obligor to the GMCA and TfGM under the Agreement, the Guarantor shall be deemed to be a principal obligor in respect of any guarantees given by it in clause 2.1 and not merely a surety. 

3.4 Immediate demand. The Guarantor waives any right it may have to require the GMCA and/or TfGM (or any trustee or agent on their behalf) to proceed against or enforce any other right or claim for payment against any person before claiming from the Guarantor under this guarantee.

3.5 Deferral of rights. Until all amounts which may be or become payable under the Agreement or this guarantee have been irrevocably paid in full, the Guarantor shall not, as a result of this guarantee or any payment performance under this guarantee:

(a) be subrogated to any right or security of the GMCA and/or TfGM;

(b) claim or prove in competition with the GMCA and/or TfGM against the Supplier or any other person;

(c) demand or accept repayment of any monies or claim any right of contribution, set-off or indemnity,

and any sums received by the Guarantor in breach of this clause 3.5 (Deferral of rights) shall be held by the Guarantor in trust for and shall be promptly paid to the GMCA and/or TfGM (as specified in writing by the GMCA and/or TfGM).

3.6 Guarantee additional to all other security. This guarantee is in addition to and shall not affect nor be affected by or merge with any other judgment, security, right or remedy obtained or held by the GMCA and/or TfGM from time to time in respect of the discharge and performance of the Guaranteed Obligations by the Supplier.

4. Addendum or variation to the Agreement

The Guarantor acknowledges and agrees that its obligations under this guarantee shall remain in full force and effect notwithstanding (and that its liability under this guarantee shall not be discharged or affected in any way by) any provision, novation, amendments to, extension or replacement of, waiver of, variation, supplement or alteration to the terms of the Agreement, or in the extent, nature or method of performance of the Services referred to in the Agreement and the Guarantor confirms that the obligations and liabilities of the Guarantor under and in accordance with the terms of this guarantee shall apply to and encompass the Agreement as so varied, amended, altered, supplemented, departed from, replaced or novated.
5. Payment

5.1 All sums payable by the guarantor under this guarantee shall be paid in full to the GMCA and/or TfGM (as appropriate) in pounds sterling:

(a) without any set-off, condition or counterclaim whatsoever; and

(b) free and clear of any deductions or withholdings whatsoever except as may be required by law or regulation which is binding on the Guarantor.

5.2 If any deductions or withholding is required by any law or regulation to be made by the Guarantor, the amount of the payment due from the Guarantor shall be increased to an amount which (after making any deduction or withholding) leaves an amount equal to the payment which would have been due if no deduction or withholding had been required.

5.3 The Guarantor shall promptly deliver or procure delivery to the GMCA, and TfGM of all receipts issued to it evidencing each deduction or withholding which it has made.

5.4 The Guarantor shall not and may not direct the application by the GMCA and/or TfGM of any sums received by the GMCA and/or TfGM from the Guarantor under any of the terms in this guarantee.

5.5 The Guarantor shall pay interest on any sum due under this guarantee or under any judgement in connection with this guarantee from the due date until the date of actual payment (both before and after judgement), calculated as follows:

(a) Rate: 2% a year above the Bank of England's base rate from time to time, but at 2% for any period when that base rate is below 0%.

(b) Period: From when the overdue sum became due, until it is repaid.

5.6 The GMCA and TfGM shall not be entitled to recover any amount in respect of interest under both this guarantee and any arrangements entered into between the Supplier and the GMCA and TfGM in respect of any failure by the Supplier to make any payment in respect of the Guaranteed Obligations.

6. Costs

6.1 The Guarantor shall, on a full indemnity basis pay to the GMCA and/or TfGM on demand the amount of all costs and expenses (including legal and out-of-pocket expenses and any VAT on those costs and expenses) which the GMCA and/or TfGM identifies that it has incurred or which it will incur in connection with:

(a) the preservation, or exercise and enforcement, of any rights under or in connection with this guarantee or any attempt to do so; and

(b) any discharge or release of this guarantee.

6.2 Each party shall pay its own costs in connection with the negotiation, preparation and execution of this guarantee, and all documents ancillary to it.

7. Conditional discharge

7.1 Any release, discharge or settlement between the Guarantor, the GMCA and TfGM in relation to this guarantee shall be conditional on no right, security, disposition or payment to the GMCA and/or TfGM by the Guarantor, the Supplier or any other person being avoided, set aside or ordered to be refunded pursuant to any enactment or law relating to breach of duty by any person, bankruptcy, liquidation, administration, protection from creditors generally or insolvency for any other reason.
7.2 If any such right, security, disposition or payment as referred to in clause 7.1 (Conditional discharge) is avoided, set aside or ordered to be refunded, the GMCA and/or TfGM shall be entitled subsequently to enforce this guarantee against the Guarantor as if such release, discharge or settlement had not occurred and any such security, disposition or payment has not been made.

8. Representations and warranties

8.1 The Guarantor represents and warrants to each of the GMCA and TfGM:

(a) that it is duly incorporated with limited liability and validly existing under the laws of its jurisdiction of incorporation;

(b) that it has full power under its constitution or equivalent constitutional documents in the jurisdiction in which it is established to enter into this guarantee;

(c) that it has full power to perform the obligations expressed to be assumed by it or contemplated by this guarantee;

(d) that it has been duly authorised to enter into and perform this guarantee;

(e) that it has taken all necessary corporate action to authorise the execution, delivery and performance of this guarantee;

(f) that this guarantee when executed and delivered will constitute a legally binding obligation on it enforceable in accordance with its terms;

(g) that all necessary consents and authorisations for the giving and implementation of this guarantee have been obtained;

(h) its entry into and performance of its obligations under this guarantee will not constitute any breach of or default under any contractual, government or public obligation binding on it; 

(i) it is not engaged in any litigation or arbitration proceedings that might affect its capacity or ability to perform its obligations under this guarantee and to the best of its knowledge no such legal or arbitration proceedings have been threatened or are pending against it;
(j) no proceedings or other steps have been taken and not discharged (nor to the best of the knowledge of the Guarantor threatened) for its winding up or dissolution or for the appointment of a receiver, administrative receiver, compulsory manager, judicial custodian, administrator, liquidator or similar officer in relation to it or any of its material assets or revenues;

(k) no steps have been taken in relation to:

(i) the suspension of its payments or the declaration or imposition of a moratorium in respect of any of its indebtedness; or

(ii) the entry into of a composition, compromise or arrangement with any of its creditors; 

(l) there has been no material adverse change in the assets, business or financial condition of the Guarantor since [insert date];

(m) the choice of English law as the governing law of this guarantee will be recognised and enforced in its jurisdiction of incorporation; and

(n) any judgment obtained in England in relation to this guarantee will be recognised and enforced in its jurisdiction of incorporation.

9. General

9.1 Confidentiality
(a) Subject to clauses 9.1(b) to 9.1(e), each party undertakes that: 
(i) it shall not at any time disclose to any person any confidential information concerning the business, affairs, customer, clients or suppliers of another party, except as permitted by clauses 9.1(b) to 9.1(e); and
(ii) it shall not use any other party's confidential information for any purpose other than to exercise its rights and perform its obligations under or in connection with this guarantee.

(b) Each party may disclose another party's confidential information:

(i) to its employees, officers, representatives, contractors, subcontractors or advisers who need to know such information for the purposes of exercising the party's rights of carrying out its obligations under or in connection with this guarantee. Each party shall ensure that its employees, officers, representatives, contractors, subcontractors or advisers to whom it discloses the other party's confidential information comply with this clause 9.1 (Confidentiality); and

(ii) as may be required by law, a court of competent jurisdiction or any governmental or regulatory authority.

(c) The Guarantor acknowledges and agrees that each of the GMCA and TfGM shall be permitted to disclose confidential information of the Guarantor to:
(i) the Mayor of Greater Manchester (or his/her deputy);

(ii) the Chair of the GMTC (or his/her deputy); 

(iii) members of each of the GMCA and the GMTC; and
(iv) any Council or local authority in the Combined Authority area of Greater Manchester,
provided that they inform those recipients of the confidential nature of the guarantor’s confidential information before disclosure, and procure that those recipients comply with the obligations of confidentiality set out in this clause 9.1 (Confidentiality). 

(d) The Guarantor acknowledges that each of the GMCA and TfGM are subject to the requirements of the FOIA and the EIRs.  The Guarantor shall:

(i) provide all necessary assistance and cooperation as reasonably requested by the GMCA and/or TfGM to enable the GMCA and/or TfGM to comply with its obligations under the FOIA and EIRs;

(ii) transfer to the GMCA and/or TfGM all Requests for Information relating to this agreement that it receives as soon as practicable and in any event within 2 Working Days of receipt;
(iii) provide the GMCA and/or TfGM with a copy of all Information belonging to the GMCA and/or TfGM requested in the Request for Information which is in its possession or control in the form that the GMCA and/or TfGM requires within 5 Working Days (or such other period as the GMCA and/or TfGM may reasonably specify) of the GMCA’s and/or TfGM’s request for such Information; and

(iv) not respond directly to a Request for Information unless authorised in writing to do so by the GMCA or TfGM.

(e) The Guarantor acknowledges that the GMCA and/or TfGM may be required under the FOIA and EIRs to disclose Information (including Commercially Sensitive Information) without consulting or obtaining consent from the Guarantor. Strictly subject to the GMCA and/or TfGM having enforced the terms of this guarantee, the GMCA or TfGM shall take reasonable steps to notify the Guarantor of a Request For Information (in accordance with the Secretary of State's section 45 Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the FOIA) to the extent that it is permissible and reasonably practical for it to do so but (notwithstanding any other provision in this agreement) the GMCA and/or TfGM shall be responsible for determining in their absolute discretion whether any Commercially Sensitive Information and/or any other information is exempt from disclosure in accordance with the FOIA and/or the EIRs.

9.2 Announcements. No party shall make, or permit any person to make, any public announcement concerning the existence, subject matter or terms of this guarantee, the wider transactions contemplated by it, or the relationship between the parties, without the prior written consent of the other parties (such consent not to be unreasonably withheld or delayed), except as required by law, any governmental or regulatory authority (including, without limitation, any relevant securities exchange), or any court or other authority of competent jurisdiction.

Assignment. The GMCA and/or TfGM shall be entitled by notice in writing to the Guarantor to assign the benefit of this guarantee at any time to any person without the consent of the Guarantor being required and any such assignment shall not release the Guarantor from liability under this guarantee. The Guarantor may not assign any rights it may have under this guarantee nor (for the avoidance of doubt) may it transfer any of its obligations under this guarantee.
9.3 Further assurance. Each party shall, and shall use all reasonable endeavours to procure that any necessary third party shall, promptly execute and deliver such documents and perform such acts as may be required for the purpose of giving full effect to this guarantee.

9.4 Variation. No variation of this guarantee shall be effective unless it is in writing and signed by the parties (or their authorised representatives).
9.5 Notices
(a) Any notice given to a party under or in connection with this guarantee shall be in writing marked for the attention of the party's Authorised Representative and shall be delivered by hand or by pre-paid first-class post or other next working day delivery service at the address set out below: 

(i) to the Guarantor at: [ADDRESS] 
(ii) to the GMCA at: Tootal Buildings, 56 Oxford Street, Manchester, M1 6EU; and

(iii) to TfGM at: 2 Piccadilly Place, Manchester M1 3BG.

(b) Any notice shall be deemed to have been received:

(i) if delivered by hand, on signature of a delivery receipt or at the time the notice is left at the proper address; and

(ii) if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Working Day after posting or at the time recorded by the delivery service.

(c) This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.

(d) A notice given under this agreement is not valid if sent by email.
9.6 Entire agreement
(a) This guarantee constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.

(b) Each party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this guarantee. Each party agrees that it shall have no claim for innocent or negligent misrepresentation based on any statement in this guarantee.

9.7 Decisions binding. Any final determination of the Supplier's liability under or in connection with the Agreement, shall bind the Guarantor to the same extent that such determination is binding on the Supplier.

9.8 Waiver. No failure or delay by a party to exercise any right or remedy provided under this guarantee or by law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.
9.9 Severance
(a) If any provision or part-provision of this guarantee is or becomes invalid, illegal or unenforceable, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this guarantee.

(b) If any provision or part-provision of this guarantee is deemed deleted under clause 9.9(a) (Deemed deletion) the parties shall negotiate in good faith to agree a replacement provision that, to the greatest extent possible, achieves the intended commercial result of the original provision.

9.10 Third party rights. This guarantee does not give rise to any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this guarantee.

9.11 Counterparts. This guarantee may be executed in any number of counterparts, each of which shall constitute a duplicate original, but all the counterparts shall together constitute the one deed.

10. Governing law

This guarantee and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.

11. Jurisdiction and agent for service

11.1 Each party irrevocably agrees, for the sole benefit of each of the GMCA and TfGM that, subject as provided below, the courts of England and Wales shall have exclusive jurisdiction over any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this guarantee or its subject matter or formation. Nothing in this clause shall limit the right of the GMCA and/or TfGM to take proceedings against the Guarantor in any other court of competent jurisdiction, nor shall the taking of proceedings in any one or more jurisdictions preclude the taking of proceedings in any other jurisdictions, whether concurrently or not, to the extent permitted by the law of such other jurisdiction.

11.2 [The Guarantor irrevocably appoints [NAME] of [ADDRESS] as its agent to receive on its behalf in England or Wales service of any proceedings under clause 11.1 (Jurisdiction). Such service shall be deemed completed on delivery to such agent (whether or not it is forwarded to and received by the Guarantor) and shall be valid until such time as the GMCA or TfGM has received prior written notice that such agent has ceased to act as agent. If for any reason such agent ceases to be able to act as agent or no longer has an address in England or Wales, the Guarantor shall appoint a substitute acceptable to the GMCA and TfGM and deliver to the GMCA and TfGM the new agent's name and address within England and Wales.] [Note: clause 11.2 only required where the Guarantor is not located within the jurisdiction of England and Wales]
This agreement has been executed and delivered as a deed on the date stated at the beginning of it.

EXECUTED AND DELIVERED AS A DEED by
)

[GUARANTOR]       
)

acting by two directors, or a
)
director and secretary
:


 ) 
	DIRECTOR
	Signature

	Name IN CAPITALS


	


	DIRECTOR/SECRETARY
	Signature

	Name IN CAPITALS


	


THE COMMON SEAL of GREATER
)
MANCHESTER COMBINED AUTHORITY was
)

hereunto affixed in pursuance of an Order
)

of the said Authority
)

Authorised Signatory

THE COMMON SEAL of TRANSPORT FOR
 )
GREATER MANCHESTER was
)

hereunto affixed in the presence of:-
)
	Authorised signatory
	Signature

	Name IN CAPITALS


	


	Authorised signatory
	Signature

	Name IN CAPITALS


	



