[image: image4.png]& Hackney






LONDON BOROUGH OF HACKNEY

Invitation to Tender (ITT)
Framework Agreement for the 
Provision of Professional Services Property Related Consultancy – Framework 2
Lot 11 prototype

Mechanical and Electrical Engineering
V4 @ 29th March 2018 

Any queries relating to this tender should be submitted via the 

ProContract e-procurement system under reference DN- 331234
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1. INTRODUCTION

1.1 Purpose of Tender Exercise

The London Borough of Hackney is seeking to establish a Framework Agreement (Framework 2) to procure the services of experienced providers to undertake property related consultancy services in a number of lots. This ITT concerns Lot 11, multi- disciplinary building surveying led services.
It is intended to appoint 5 firms to this Lot.


The Framework Agreement will commence on 30th October 2018 and will be for a period of 4 years.
Overview - Introduction to Hackney

The London Borough of Hackney (LBH), which incorporates Hackney Homes and Hackney Learning Trust, is an Inner London borough situated to the east of the capital. The London Boroughs of Tower Hamlets, Newham, Waltham Forest, Haringey and Islington border it.

Hackney stretches from Liverpool Street in the south to Stamford Hill in the north and from the River Lea in the east to Finsbury Park in the west. The London Borough of Hackney comprises the areas of Hackney, Shoreditch and Stoke Newington. These were originally separate municipal boroughs but were amalgamated in 1964 to form the London Borough of Hackney. The borough has a diverse population of mixed culture who continuously expect high quality services from the Council and its Contractors. It is also physically and socio-economically diverse, encompassing quiet residential areas with large densely populated housing estates, busy congested commercial areas and a number of bustling street markets.

[image: image1.emf]
Figure 1 – Map of Hackney Borough

Structure of the Council and the Employing Directorates
The Council is split into four directorates which provide a range of municipal services.  The directorates are:

· Chief Executive’s Directorate

· Neighbourhoods and Housing

· Children, Adults and Community Health

· Finance and Corporate Resources

The employing directorate on the Council side is Finance and Corporate Resources. This Framework Agreement will be managed by Strategic Property Services.   

The Project 
The London Borough of Hackney is seeking to work in partnership with experienced Suppliers to undertake consultancy in the field of Multi-Disciplinary Building Surveying-led Services. Bidders for this tender will have qualified through a supplier qualification process (please refer to the separate Supplier Qualification Form)
The scope of the procurement exercise requires the successful Tenderer(s) to:
· Make sure Hackney Council is high performing and efficient
· Ensure best price and best value practice is achieved for Hackney
· Provide a safe, reliable and efficient service for Hackney
· Show an innovative partnering approach to working with Hackney Council.
Proposed Commercial Relationship
The Framework Agreement will be awarded by the London Borough of Hackney and managed by a dedicated Framework Management resource, based in the Corporate Procurement Section.
The Authorising department will have its own client manager for their portfolio of contracted services. The eventual Contractor(s) will provide a dedicated account manager who will be accountable for all outputs, outcomes and quality assurance.
The success of the collaborative relationship between Hackney Council and the contractor will be based on regular assessment of service delivery and performance across the contracted service(s).

Scope of this Tender
The Suppliers appointed to this Lot will provide the following services to Hackney Council:
	Reference
	Lot Title
	Scope

	Lot 11
	Mechanical and Electrical Engineering
	Mechanical, electrical plant,  system and Building Services installations, including heating and ventilation, sustainable and renewable solutions and systems maintenance, repair and operation;  Design input and development to refurbish, renew, replace and maintain.

Designer in accordance with RIBA Plan of work or acting as appropriate in undertaking capital projects, including new build schemes, projects and development works.


Figure 1
Hackney Council will seek to award the Framework Agreement on the basis of the best combinations that represent best value for money to the council. Offers on the basis of individual lots will be initially considered. These will then be compared with the offers submitted for multiple lots by Tenderers bidding for more than one lot and Hackney Council will make the decision to award the Framework Agreement to the Tendered(s) that offer the best value for money solutions(s) to the council.
Hackney Council spends in the region of £ X M per annum. Below is the estimated forecast spend for the next 4 years: 
Estimated value of commissions on this lot:
	
	2018
	2019
	2020
	2021
	TOTAL

	Education Property 
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	Regeneration
	
	
	
	
	

	Strategic Property Services 
	
	
	
	
	


Figure 2
Hackney Council intend to appoint 5 suppliers to this lot. All of the Contractors appointed will have demonstrated that they are committed to delivering high quality commercial and professional advice and assisting the Council to make efficiencies.

Whilst it is the Hackney Council intentions to purchase the majority of its external professional services through the Framework Agreement, this does not confer any exclusivity on the appointed organisations and Hackney Council give no undertaking that they will purchase the whole or any of their requirement for such services through this arrangement.

The Council’s requirements would be generally awarded to firms on the Framework Agreement through mini competitions.
In the interest of efficiency and company transactional costs, some of the mini competitions, will be consolidated into 6 months’ work packages. 
1 CONDITIONS FOR TENDERING

General Tendering information  

This procurement exercise will be operated using the Council’s new e-tendering portal ProContract. All documentation is located under reference DN  331234 and responses should be submitted in line with the requirements in this ITT and the instructions set out on Pro-Contract.

These instructions are designed to ensure that all Tenderers are given equal and fair consideration. It is important therefore that you provide all information asked for in the format and order specified on ProContract. If you have any doubt as to what is required or will have difficulty in providing the information requested, please submit a question via the messaging function of ProContract.

Please note that reference to the Council in this Invitation to Tender document and others issued along with it, means the Mayor and Burgesses of the London Borough of Hackney acting through his representative.

Whilst the information contained in this ITT is believed to be correct at the time of issue neither the Council, nor its advisors, will accept any liability for its accuracy, adequacy or completeness nor will any express or implied warranty be given. This exclusion extends to liability in relation to any statement, opinion or conclusion contained in or any omission from this ITT (including its appendices) and in respect of any other written or oral communication transmitted (or otherwise available) to any Tenderer. This exclusion does not extend to any fraudulent misrepresentation made by or on behalf of the Council. This exclusion does not extend to any fraudulent misrepresentation made by or on behalf of the Council.

The Council will not be liable for any bid costs, expenditure, work or effort incurred by the Tenderer in proceeding with or participating in this procurement, including if the procurement process is terminated or amended by the Council. The Tenderer is responsible for independently checking and satisfying himself/herself of the accuracy of the information provided in this tender.

This Invitation to Tender does not constitute an offer and the Council does not undertake to accept any tender.  The Council reserves the right to accept a Tender in part, rather than in full. 

Tenders shall be submitted in accordance with these instructions.

Tenders that do not comply with any mandatory requirement (i.e. where the words “shall” or “must” are used) will be rejected.

Communications

All formal communications (including, but not limited to, clarifications and the submission of Tenders) to the Council are to be made in writing using the Council’s e-tendering system Pro/Contract. 

It is the Tenderer’s responsibility to ensure any oral queries or clarifications they generate are confirmed in writing through ProContract.  In the event of any misunderstandings reliance on oral communications will not be permissible.  

No representation, explanation or statement made to the Tenderer or anyone else by or on behalf, or purportedly on behalf, of the Council as to the meaning of the Tender documents, or otherwise in explanation as aforesaid, shall be binding on the Council in the exercise of its obligations under a subsequently awarded contract.
Issued Documents

Apart from the formal Framework Agreement between the Council and the successful Contractor(s), arising from the Council’s written acceptance of tender, the following documents referred to in these instructions as the incorporated documents forming the contract will comprise:

I. This Invitation to Tender;

II.
The Form of Tender to be completed by the Tenderer;

III.
Non-collusive tendering certificate to be signed by the Tenderer;

IV.
The Terms and conditions;

V.
The Specification;

VI.
The Bid Back Financial Appendix

VII.
The Bid Back Method Statements

The Supplier Qualification document will be published with the above, but returned earlier.

Confidential Nature of Tender Documentation

Documentation in relation to this Invitation to Tender and any Tenders received by the Council in response to it shall be treated as private and confidential save where disclosure is required by law.

Other than with professional advisers or sub-contractors that need to be consulted with regards to the preparation of the Tender, Tenderers shall not:

· Disclose that they have been Invited to Tender;

· Disclose the contents of this ITT or the Tender they intend to make;

· Release any information relating to the ITT and/or the Tender that they intend to make;

· Devise or amend the content of their Tender in accordance with any agreement or arrangement with any other organisation and/or person, other than in good faith with an organisation and/or person who is a proposed partner, supplier, consortium member or provider of finance;

· Enter into any agreement or arrangement with any other organisation and/or person, other than in good faith with an organisation and/or person who is a proposed partner, supplier, consortium member, or provider of finance;

· Enter into any agreement or arrangement with any other organisation and/or person that has the effect of prohibiting or excluding that person from submitting a Tender; 

· Canvass directly or indirectly with any other Tenderer, Member or Officer of the Council (including its consultants and contractors) in relation to this procurement. 

· Attempt to obtain information from any of the employees or agents of the Council or their advisors concerning another Tenderer or Tender. 

· Pass the ITT documents to any other organisation.

Tenderers shall not canvass for the acceptance of their Tender with any other Supplier, Member of the Council or Officer of the Council.

The Council will consider only bona fide bids, which do not refer to any other bid.  It shall be entitled to disqualify any application where collusive bidding is suspected.

If a Tenderer does not observe paragraphs 2.6.1 – 2.6.4 below, the Council will reject their tender and may decide not to invite the Tenderer to tender for future work.

Details of other submissions will not be published or made available to Tenderers except as may be required by law.

Preparation of Tender

No alteration or addition shall be made by Tenderers to any part of the Invitation to Tender except where expressly allowed.

Tenders shall not be subject to any pre-condition or otherwise qualified or accompanied by statements which might be construed as rendering the Tender equivocal.  Only unconditional Tenders will be considered.  The Council’s decision as to whether or not a Tender is in an acceptable form will be final.

A fully compliant Tender must be submitted.

Tenderers must obtain for themselves at their own responsibility and expense all information necessary for the preparation of their Tender.  Information supplied to Tenderers by the Council’s staff or contained in the Council’s publications is supplied only for general guidance in the preparation of the Tender and no warranty is given.  It is strongly recommended to Tenderers that they satisfy themselves by their own investigations as to the accuracy of such information and no responsibility is accepted by the Council for any loss or damage of whatever kind or howsoever caused arising from the use by Tenderers of such information.

Tenderers must satisfy themselves prior to submission of the Tender that any certificates demanded in the Specifications with regard to the quality and standards of the performance of the Services are appropriate in relation to those Services.

Tenders and supporting documents shall be in English and any Agreement subsequently entered into and its formation, interpretation and performance shall be subject to and in accordance with the law of England and Wales.

Tender response 

All Tenderers are requested to follow the formats set out in the issued method statements and Bid Back Financial Appendix when preparing their responses.  Please be clear and unambiguous in all narrative responses. Tenderers should ensure that responses for each criterion are tailored for each lot particularly if they are bidding for more than one Lot.

All Tenders must be submitted via the Pro Contract e-tendering system. Bids submitted through any other means (email or post) will NOT be accepted. 

Tenderers should download the all ‘Tender Documentations’ from ProContract and complete the required sections. The completed document and required attachments should then be uploaded on to ProContract via the ‘Attach Document’ function
Please note bidders applying to join more than one lot should upload their specific tender for each lot to the tender box for that lot.
In order to evaluate the Tender all required information must be provided.  If any of the required documents are not submitted with any tender, the Council reserves the right to reject such tender.

All Tenders shall be submitted before 5th July 2018 at Noon 
It is the Tenderer’s responsibility to ensure that their Tender arrives in accordance with the instructions above. Subject to the following paragraph, if it appears to the Council that there is an error in the Tender (including the Tender Response Documents) the Tenderer will be invited to confirm their Tender or withdraw it within a time specified by the Council. Unless stated elsewhere in the issued documents, details of other submissions will not be published or made available to Tenderers except as may be required by law.

Further questions
If a Tenderer is in doubt as to the interpretation of any part of the Invitation to Tender or if they consider that any of its requirements are ambiguous or conflict with any other requirements, they should contact the Council via the Council’s Tender portal https://procontract.due-north.com.

Tenderers will have the opportunity to ask further questions until 25th June 2018. The Council will use their best endeavours to respond as a matter of assistance to the Tenderer but it shall not be construed to add to, modify or take away from the meaning and intent of the proposed contract and/or the obligations and liabilities of the Tenderer.

Where an enquiry is beneficial to all Tenderers, both an anonymised copy of the clarification question and the response will be communicated to all Tenderers. If a Tenderer wishes the Council to treat a clarification as confidential and not issue a response to all Tenderers it must state this when submitting the clarification question. If, in the opinion of the Council, the clarification is not confidential, the Council will inform the Tenderer and the Tenderer will have an opportunity to withdraw it. If the clarification is not withdrawn, both the question and response will be sent to other Tenderers anonymously. 

The Council will use their best endeavours to respond as a matter of assistance to the Tenderer but it shall not be construed to add to modify or take away from the meaning and intent of the proposed contract and or the obligations and liabilities of the Tenderer.
No representation, explanation or statement made to the Tenderer or anyone else by or on behalf, or purportedly on behalf of the Council as to the meaning of the Tender documents, or otherwise in explanation as aforesaid, shall be binding on the Council in the exercise of its obligations under a subsequently awarded contract.
The Council reserves the right (but shall not be obliged) to seek clarification of any aspect of a Tender during the evaluation phase where necessary for the purposes of carrying out a fair evaluation. Tenderers are asked to respond to such requests promptly. 

Conflicts of Interest

It is the responsibility of the Tenderer to ensure that there are no actual or potential conflicts of interest involved in their commission.  The Council must be notified in writing providing details through the ProContract messaging Function as soon as any actual or potential conflicts of interest arise during the commission.

Without limitation, the Council may perceive conflicts of interest to arise where a collaborative partner or sub-contractor (or any of their legal, financial, or other advisers) proposes to provide services or advice to, or is otherwise connected with, more than one Tenderer in relation to this ITT; and/or a collaborative partner or sub-contractor or any person employed or engaged by or otherwise connected with a collaborative partner or sub-contractor, or the spouse or partner of such person, is or has within the last two years been engaged or employed by, or is currently discussing matters relevant to this ITT with, the Council or has within the last two years been engaged or employed by, or otherwise connected with, the Council

The Council reserves the right to exclude Tenderers from the procurement process should actual or potential conflicts of interest be found to confer an unfair competitive advantage on one or more Tenderer or to otherwise undermine a fair and competitive procurement process and, following consultation with the Tender, such actual or potential conflicts are not resolved to the satisfaction of the Council.

Disqualification

Tenderers should note that in the event of the below points arising the Council will be entitled to disqualify the relevant Tenderer(s):

· any breach of the requirements of this Invitation to Tender, the Form of Tender or the Tendering Certificate to be provided as part of a tender;

· the commission of any offence under the Bribery Act 2010 (or under any other legislation or at common law in respect of fraudulent acts) by a Tender or anyone employed by it or acting on its behalf (whether such breach or offence is with or without the knowledge of the Tenderer); or 

· the giving of, or offering to give, any fee, reward or other consideration of any kind as an inducement for doing or not doing any act (or for showing or not showing favour or disfavour) to any person in connection with this procurement process.
Indicative Timeline for Framework Agreement Award

The anticipated programme for the Framework Agreement award is:
	Framework 2 timeline V6 7th March 2018
	Duration in working days
	Start
	Finish

	HPB report gives approval to start
	0d
	Tue 11/07/17
	Tue 11/07/17

	PIN prospectus preparation
	10d
	Tue 11/07/17
	Mon 24/07/17

	PIN published
	1d
	Fri 11/08/17
	Fri 11/08/17

	Reasonable response time
	20d
	Mon 14/08/17
	Fri 08/09/17

	Selection
	4d
	Mon 11/09/17
	Thu 14/09/17

	Interviews
	3d
	Tue 19/09/17
	Thu 21/09/17

	Analysis
	10d
	Fri 22/09/17
	Thu 05/10/17

	Procurement document set preparation continuing
	125d
	Fri 06/10/17
	Thu 29/03/18

	OJEU Advert placed
	0d
	Thu 29/03/18
	Thu 29/03/18

	Bidders response time (inc safety margin)
	30d
	Fri 30/03/18
	Thu 10/05/18

	SQ (PQQ) evaluation
	20d
	Fri 11/05/18
	Thu 07/06/18

	Invitation to Tender (NB standstill will occur at the end of the process)
	0d
	Thu 07/06/18
	Thu 07/06/18

	Firms preparing tenders
	20d
	Fri 08/06/18
	Thu 05/07/18

	Tender returns
	0d
	Thu 05/07/18
	Thu 05/07/18

	Tender evaluation 
	20d
	Fri 06/07/18
	Thu 02/08/18

	Tender evaluation completed
	0d
	Thu 02/08/18
	Thu 02/08/18

	CPC report preparation and internal communications
	30d
	Fri 03/08/18
	Thu 13/09/18

	Contract Award Report considered at CPC (estimated)
	1d
	Fri 14/09/18
	Fri 14/09/18

	Standstill Period begins
	0d
	Fri 14/09/18
	Fri 14/09/18

	Standstill with (inc safety margin)
	12d
	Mon 17/09/18
	Tue 02/10/18

	Standstill Period expires
	0d
	Tue 02/10/18
	Tue 02/10/18

	Contingency
	0d
	Tue 02/10/18
	Tue 02/10/18

	Mobilisation period from
	0d
	Tue 02/10/18
	Tue 02/10/18

	Contract Execution (in parallel)
	20d
	Wed 03/10/18
	Tue 30/10/18

	Supplier Physical Mobilisation (in parallel)
	20d
	Wed 03/10/18
	Tue 30/10/18

	Operational commencement
	0d
	Tue 30/10/18
	Tue 30/10/18


Figure 3
Contract award/ Acceptance of tender

At the conclusion of the evaluation process and subject to the provisos contained in these instructions, the Council will decide to whom the Framework Agreement will be awarded and the successful Tenderer(s) will be expected to enter into a formal agreement.

The contract award will be subject to receiving suitable references which, for the avoidance of doubt, will not be scored.
Acceptance of the Tender shall only be signified in writing under the hand of the Corporate Director, and no other purported method of acceptance (i.e. telephone call, correspondence from any other officer or site possession) shall be binding on the Council. In addition any action on the part of the successful Tenderer shall be of no contractual effect and not binding on the Council without an acceptance letter under the hand of the said officer being issued to the Tenderer.

The Council will publish an Award Notice in the Official Journal of the European Union in accordance with the Public Contracts Regulations 2015 following the contract award 

Standstill Period

The Council as part of its process for awarding a contract to successful Tenderer(s) will apply at least a ten calendar day mandatory standstill period from the notification of the award decision to all Tenderers who participated.

Freedom of Information Act 2000 and the Environmental Regulations 2004

As a public body, the Council is subject to the provisions of the Freedom of Information Act 2000 and the Environmental Information Regulations 2004 (the Information Legislation) in respect of information it holds (including third party information). Any member of the public or other interested party may make a request for information. The Council may receive requests for information relating to a contract and the services which, save for any right to claim an exemption under the Information Legislation, the Council may be under a statutory obligation to disclose. Tenderers will render all necessary assistance to the Council to meet its statutory obligations under the Information Legislation. 

The Council will consider the disclosure of any information, including pricing information (for both successful and unsuccessful Tenderers), subject to the exemptions / exceptions under the Information Legislation. Tenderers should be aware that attaching a blanket label of "private and confidential" or "commercial in confidence" to their proposal may not exempt / except the proposal from disclosure under the Information Legislation. Tenderers should carefully consider the impact of the Information Legislation and take their own legal advice with regard to any information/data that is intended to be submitted in support of a Tender which may be commercially sensitive and/or confidential.

If a Tenderer considers that all or any part of its proposal and/or any specific information contained therein constitute a “trade secret”, or that information contained therein is commercially sensitive information disclosure of which would be likely to prejudice the commercial interests of any party, or believes that a duty of confidentiality applies or otherwise considers that such documents and/or information falls within any other exemption or exception set out in the Information Legislation, the Tenderer should:-

(a) 
attach information it considers to be commercially sensitive e.g. costing or a trade secret in a separate schedule marked ‘commercially sensitive information’ or ‘trade secret’ and include a time limit for the sensitivity of the information; and

(b) 
In respect of such schedule and/or specific information, identify the particular exemption/exception that the Tenderer claims applies in the particular circumstances. Tenderers should do so in full knowledge of the relevant terms of the Secretary of State’s Code of Practice (the Code) under Section 45 of the Freedom of Information Act 2000, on the handling of requests under the Freedom of Information Act 2000. This will enable Tenderers to make such claims based on reasons that address the requirements of the Code. 

Tenderers should be aware that, even when they have scheduled or identified relevant documents and/or information and seek to claim an exemption, the Council shall have complete discretion in deciding whether such documents and/or information should be disclosed under the Information Legislation.

TENDER EVALUATION

Evaluation Process

The Council is committed to providing high quality, value for money services to the people who live and work in the borough. Tenders will therefore be evaluated against the criteria set out in this section of the ITT document.

Tenderers must provide information which demonstrates and supports their understanding of, and ability to meet, the specification contained within this and other appended documents.

Suppliers should complete the scored SQ form and the 10 highest scoring returns will be invited to tender for the work.
Subject to the following paragraph, if it appears to the Council that there is an error in the Tender (including the Tender Response Documents) the Tenderer will be invited to confirm their Tender or withdraw it within a time specified by the Council.

Where an error relates to the total price of the Tender as calculated from other sources, the error will be regarded as being in those other sources.  The Tenderer will be invited to confirm the total price or withdraw their Tender as above.  A Tender containing major arithmetical errors or a large number of arithmetical errors may be rejected on the ground that there is serious doubt about the competence of the Tenderer.
Evaluation Criteria

The evaluation weighting of the Tenders will be as follows:

· Quality Score – 60%

· Finance Score – 40%

Details on the specific evaluation criteria for each Lot are contained in Section 3.3 below.
Quality Evaluation

The method statement responses will be evaluated on the marking scheme below.
The following scoring mechanism will be used to score the method statements against each of the criteria set out in the figure below.
	No. of Points
	Definition



	0
	Wholly unsatisfactory, fails to demonstrably meet specified requirements or not answered

	1
	Poor only partially demonstrably meets specified requirements

	2
	Satisfactory, demonstrably meets specified requirements with few omissions

	3
	Good, demonstrably meets specified requirements in full.


	4
	Excellent, demonstrably exceeds the specified requirements and provides significant added value to the Council.


Figure 4
Each method statement has been given an individual percentage score as shown in Appendix 4.

Tenderers are expected to provide responses to all the method statement questions. 
This element equates to 60% of the full mark and the scoring of each requirement will use the following scoring system as shown below in table 3.

The score awarded for each question will then be multiplied by the weighting to give the weighted score.

The following calculation will determine the scores awarded the quality.

% for each method statement = Mark for method statement       multiplied by the max percentage mark





4


for that method statement

The percentage marks for each method statement will be added together to give the quality mark for that lot
Finance Scores

Each lot has a bid back table in which the bidder inserts hourly rates and percentages to be applied to indicative quantities provided by the Council.

The total (red cell) for each table is processed as below to calculate your percentage score for finance for that lot:-

Your finance score= Lowest total for financial table     multiplied by 40%
                                  Your total for financial table
The fees and rates quoted shall be the fully inclusive value of the services, excluding VAT, including all costs and expenses together with all general risks, liabilities and obligations set out in, or implied necessary to comply with, the Invitation to Tender, the conditions of the Contract, the specification of service requirements, all schedules and appendices thereto and all other documents forming part of the Contract.

Prices shall be upgraded by RPIX at the first and subsequent annual anniversary of commencement

The Council will not pay for a Provider’s time and expenses to attend contract review meetings with the Council.

Clarification

Once the Tenders have been evaluated, Tenderers may be requested to provide clarification in writing via ProContract messaging portal if the Council has a minor number of points that require clarifying.

The evaluation panel will have an opportunity, collectively, to adjust scores awarded to Tenderers as a result of clarification received.

Total Scores

Your finance and quality scores will be added together to produce your total score

The firms with the top 5 scores for the lot will lead to the firm being will be appointed to the lot of the framework.

Where there is a negligible difference between the scores of the tenders immediately below the 5th scoring tender the Council will take forward such number of tenders as are necessary so that there is a  gap of a minimum of a 2% difference between the last selected and the first non- selected firm.
THE FRAMEWORK AGREEMENT

The Framework Agreement

The successful Tenderer(s) appointed, will enter into a Framework Agreement with the Council.  It is proposed this will be entered into as a Deed under the hand of the Council’s duly authorised officer and the successful Tenderers.

The Framework Agreement will establish the fixed prices tendered by Tenderers and the overall terms and conditions and be based on the JCT Services contract, which save for adaptation to reflect its use by a public body, which will remain substantially unaltered.
SPECIFICATION 

The specification of requirements are attached in Appendix 3.
Complete the attached whole life cost sheet (s) demonstrating the prices you are able to offer under this Framework Agreement for each lot that you are bidding for.  The prices and rates quoted shall be the fully inclusive value of the services, excluding VAT, described under the relevant headings, including all costs and expenses which may be required to provide complete services together with all general risks, liabilities and obligations set out in or implied necessary to comply with the conditions of tendering, the conditions of contract, the specification, provisional method statement, all schedules and appendices thereto and all other documents forming part of the Contract.

6 TENDER SUBMISSION

Tender Response

The Council require the following distinct (i.e. separate documents not amalgamated) documents to be submitted as a Tender:

· Completed Method Statements
· Completed Bid Back Financial Spreadsheet
All Tenders must be submitted via the Pro-Contract e-tendering system. Bids submitted through any other means (email or post) will NOT be accepted.  Tenderers should download the relevant Response Document(s) ‘from ProContract and complete the required sections. The completed document(s) and required attachments should then be uploaded on to ProContract via the ‘Attach Document’ function. Tenders submitted must be named in the following format:  Project Reference- Document Name- Company name

It is the Tenderer’s responsibility to ensure that their Tender arrives in accordance with the instructions above. For the avoidance of doubt the Pro-Contract server time (shown on the Pro-Contract procurement page for tenderers) shall apply to the delivery of tenders.

Subject to the following paragraph, if it appears to the Council that there is an error in the Tender (including the Tender Response Documents) the Tenderer will be invited to confirm their Tender or withdraw it within a time specified by the Council.

Unless stated elsewhere in the issued documents, details of other submissions will not be published or made available to Tenderers except as may be required by law.

In the event that a Tenderer does not wish to participate further in this procurement exercise, the Tenderer should communicate this via the messaging function on ProContract and destroy the complete ITT document set
The Tender Document must be fully completed and signed by the Tenderer. It must be submitted in accordance with the Instructions for Tendering and by the date and time stated in Section 1.

All documents requiring a signature must be signed:-

a) where the Tenderer is an individual, by that individual;

b) where the Tenderer is a partnership, by one duly authorised partner;

c) where the Tenderer is a company, by one director or by a director and the secretary of the Company, such persons being duly authorised for that purpose.

Under the Electronic Communications Act 2000 a typed name can count as a signature if the person who typed it intended it to be treated as a signature.

7.1 Checklist

7.2.1 Below is a checklist (Table 4) of the documents and information that your company is required to either complete and sign or provide to the Authority in order that they may be considered eligible to participate in the tender process.  Failure to provide the requested information and / or to comply with this requirement will result in the bid being rejected.
7.2.2 Please do not supply general marketing information in response to questions asked.
Figure 5
	Document / Notes
	Action Required

	Appendix 1 - Form of Tender


	Please complete and sign* as instructed. Submit via ProContract.

	Appendix 2 - Tendering Certificate 


	The certificate should be signed by the same individual(s) who signed the Form of Tender. Submit via ProContract.

	Appendix 3- Specification
	Read.

	Appendix 4 – Method Statement Descriptions
	Complete and submit via ProContract.

	Appendix 5 – Financial Bid Back Table
	Complete and submit via ProContract

	Appendix 6 - Draft Framework Agreement Terms and Conditions (based upon the JCT Services Contract Form)
	Read


Figure 5
*Please note that Under the Electronic Communications Act 2000 a typed name can count as a signature if the person who typed it intended it to be treated as a signature.
Appendix 1
Form Of Tender

Tenderers are required to express their tender in the following terms:

“To the Council of the London Borough of Hackney”

Re: Invitation to Tender for Framework 2
Having carefully examined and considered the Invitation to Tender including, without limitation, the Specification of Requirements (Appendix 2), the Instructions for Tendering and the contract terms and conditions, and in consideration of the Council considering this tender, we

Offer to carry out the work required to meet the Specification of Requirements and to enter an agreement with the Council in the form of the contract terms and conditions for the price specified in the attached Contract Price Document.

Confirm that we are able to provide the goods and services required to meet the Specification of requirements.

Confirm that, if our Tender is accepted, we will upon demand 

· Produce evidence that the relevant insurances and compliance certificates with relevant legislation and policy are held and are in force and 

· Execute and deliver the necessary contract documents to the Council.

Agree that this Tender shall constitute an irrevocable, unconditional offer which may not be withdrawn for a period of four (4) months from the date of this Tender.

Agree that unless and until contract documents are executed and mutually delivered between the Council and ourselves, that this Tender, together with the Council’s written acceptance of it, shall constitute a binding contract between us and the Council.

We understand that the Council is not bound to accept any Tender that it receives.

Signed for the Tenderer: 

Name:

Title:

Company:  

Date: 

Appendix 2

Tendering Certificate 

Tenderers are required to certify their tender in the following terms (the certificate should be signed by the same individual(s) who signed the Form of Tender):

“To the Council of the London Borough of Hackney”

Re: Tender for the Framework Agreement for the Professional Services – Property Services
dated ……………………

I/We certify that this is a bona fide tender, intended to be competitive and that I/We have not (either personally or by anyone acting on my/our behalf):

1 Fixed the amount of the Tender (or the rate or prices quoted) by agreement with any other person, company or organisation.

2 Communicated to anyone, other than the Council, the amount or approximate amount or terms of my/our tender (other than in confidence in order to obtain quotations, professional advice or insurance necessary for the preparation of the Tender).

3 Entered into any agreement or arrangement with any other person, company or organisation that they shall refrain from tendering or as to the amount of or terms of any tender to be submitted by them.

4 Canvassed or solicited any Member, officer, employee or agent of the Council in connection with the award of this or any other contract with or Tender to the London Borough of Hackney.

5 Offered, given or agreed to give any inducement or reward in respect of this or any other contract with or tender to the London Borough of Hackney.

Signed for the Tenderer: 

Name:

Title:

Company:  

Date:

Appendix 3 Specification Information
Lot 11 – Mechanical and Electrical Advisory Services
New Specification

Lot 11 – Mechanical and Electrical Advisory Services
1.0
DESCRIPTION OF SERVICES

1.1 Consultancy support to the client’s requirements in the field of Mechanical, electrical plant, system and Building Services installations, including heating and ventilation, sustainable and renewable solutions and systems maintenance, repair and operation; Design input and development to refurbish, renew, replace and maintain; Designer in accordance with RIBA Plan of work or acting as appropriate in undertaking capital projects, including new build schemes, projects and development works.
2.0
OVERVIEW
2.1
The Council’s Corporate Property Portfolio is continually changing and comprises approximately 480 sites (not including land and parks) in the following property groups:

· Property Group 1. Core Corporate Estate

· Property Group 2. Other Council Premises

· Property Group 3. Libraries

· Property Group 4. Depots

· Property Group 5. VCS / Commercial

· Property Group 6. Hostels & Temporary Accommodation

· Property Group 7. Children & Young People Services (CYPS)

· Property Group 8. Parks

· Property Group 9. Reactive Only

· Property Group 10. Care Homes/Day Centres
· Property Group 11. External Clients

2.2
Property Groups 1 to 10 inclusive constitutes approximately 140 premises and represent the core estate maintained by the Council.  The remaining properties are leased to external clients who, as part of their lease, are responsible for the maintenance of their premises.  Other premises within LBH are internally managed by their respective directorates.  

2.3
Due to the diverse property stock and the varied levels of responsibilities, each site is unique and the landlord/tenant relationships are different. Broadly speaking, the Council’s estate is split into the following Directorates:

1. Corporate Estate;
2. Housing & Regeneration; and
3. Education Sector.
2.4
The Council uses contractor frameworks to deliver responsive repairs, routine planned maintenance, including public health and call centre facilities.

2.5
The Council still operates a devolved budget structure, but the long term vision is a move toward the corporate landlord model i.e. all statutory compliance, monitoring budgets being centralised. Under this framework, the Council is seeking experts in the continuous development of property strategies who will provide advice to the existing in-house team, or additional capacity to deliver on demands of the process including required change.

2.6
Recent changes in the law, in particular Health and Safety at Work Act, requires a more proactive and focussed approach to discharging landlord and tenant duties.  Here, the professional services framework consultants have a pivotal role to play.

2.7
The Council’s estate generates a regular flow of reactive, routine and planned maintenance, including capital works.  This requires an operational perspective and regular involvement in design development, hand-over and commissioning processes.
3.0
SERVICE REQUIREMENTS

3.1
The requirements listed in this Section are to be provided at each Stage of a given Project.
3.2
The Consultant is required to:

1. Discuss, consider and review with the Council its requirements, objectives and priorities relating to the Project.

2. Agree the M&E Elements with the Council and the Architect.

3. Agree with the Council and the Architect as to which of the M&E Elements:

· the Consultant is to have full design responsibilities 

· the Consultant is to have ‘Advice and Assist’ related responsibilities.

· the Consultant is to have ‘Advice’ related responsibilities.

4. Design the M&E Elements in line with Council requirements and standard specifications.

5. Agree with the Council which of the Project Design Deliverables are to form part of the Project.

6. Assist the Contract Administrator and other Consultants in the provision to the Council of a feasibility study.

7. Check and advise upon any part of the M&E Elements not designed or specified by the Consultant.

8. Re-evaluate all parts of the M&E Elements design which may be affected by acceptance of alternative M&E related selections.

9. Collaborate with other Consultants in resolving any problems which may arise from the Sub-contractor's Installation Drawings and contractor’s specialist design.

10. Review and update as necessary the considerations affecting the selection of energy sources.

11. Evaluate the acoustic requirements of the building design and construction with respect to design noise criteria. Measure and analyse the ambient noise levels and give the Council general building acoustic advice.

12. Carry out special studies on durability and longevity issues, on the minimisation of environmental impact, on the use of non-renewable resources and on efficient waste disposal.

13. Advise on the requirement for building leakage and pressure testing.

14. Advise the Council on the need for measured surveys, levels and plans of the Site and adjoining property.

15. Advise the Council on the need to appoint other consultants and/or to take specialist advice.

16. Assist the Council in the selection of other (specialist) consultants.

17. Liaise with other Consultants.
18. Establish contact with other Consultants and assist the Contract Administrator in his preparation of a project directory and the agreement of formal communication patterns.

19. Assist other Consultants in the carrying out of their services for the Council by providing any relevant information to them that is reasonably required.

20. Examine any designs carried out by the Contractor or any Sub-contractor on the basis of any Consultant's scope of work, the Council’s standard for general compliance with the Consultant's specifications and the Council standard specifications.

21. Monitor the performance of the Contractor or any Sub-contractor in the development of the design of the M&E Elements and the production of Coordination Drawings to meet the requirements of any design or performance specification prepared by the Consultant (incl. The Council standard specifications).

22. Assist the Contract Administrator in his preparation of Estates Strategy Design Review meetings.

23. Assist the Contract Administrator and the Quantity Surveyor in his informing the Council and other Consultants of the need to make or give decisions, approvals or recommendations and/or to supply information in relation to the M&E Elements in good time so as to avoid delay to the Programme.

24. Advise the Council of the need to place advance orders with local and statutory authorities and statutory undertakers as necessary so that the carrying out and completion of the Project and the obtaining of any Requisite Consent is not delayed or inhibited.

25. Regularly attend meetings of other Consultants and any other meetings reasonably required by the Council.

26. Assist the Architect in his submission to the Council, as regularly as is reasonable in the circumstances but no less frequently than monthly, a written report as to the current status of the production of all design information.

27. Assist the Council and/or provide advice to the Council in the negotiation of the terms of planning or other obligations with the local planning or other authority in relation to the Project.

28. Provide information to the Council in connection with the negotiation of the terms of Third Party Agreements and liaise as appropriate with the Council's legal advisers.

29. If required by the Council, supply a reasonable number of copies of plans and other materials already prepared by the Consultant for use by the Council in advertising, marketing and letting the Project.

30. If required by the Council, provide drawings and information to the Council and the Architect in preparing an End User Guide (“EUG”) for the Project.

31. Negotiate and arrange for the provision of incoming or diversion of utility services with public and other utility authorities in conjunction with the Council’s responsible person.

32. Assist the Contractor in his production for the Council of the building log book and review and comment on suitability.

33. The Consultant shall make weekly visits (the frequency can vary in agreement with the Council), at the appropriate construction stage.

34. In conjunction with the Architect, inspect all drawings and specifications prepared by others (including the audio/video design) at regular intervals throughout the design stages to ensure that the Engineering Services therein are co-ordinated with other design elements.

35. The Consultant shall identify long lead-in items at an early stage.

3.3
In carrying out their duties, the Consultant shall have due regard to the following: 
· CDM Regulations - complying with its duties and obligations and, if required by the Council, act as Principal Designer.

· Sustainability - Adhering to the environmental sustainability policy of The Council and developing energy efficient strategies relating to the M&E Elements for the Project.

· Life cycle costing - produce `life-cycle-costing’ and `costs-in-use’ studies to meet The Council’s aspirations for `efficient building servicing’ and `value for money’.
· Risk Management - Contributing to and assisting in the maintenance of a detailed risk register 
· Value Management – committed to the principle of understanding what constitutes value for this project
· Health & Safety (“H&S”) Management - Complying fully with Health and Safety requirements, legal and good practice.
· Construction Skills Certification Scheme (CSCS) - to the appropriate level.
· Meetings – as agreed/required by the Contract Administrator

· Project Set Up - advising the Council on how its objectives will be best delivered

3.4
Typically work exposed to mini competitions could be for one or more of the stages below in the lifecycle of a project.
4.0
STAGE 0 – PROJECT OUTLINE BRIEF

4.1
(Preparation of a Project Outline Brief confirming (but not limited to) project objectives, including quality objectives and project outcomes, consultation outcomes, sustainability aspirations, project budget, other parameters or constraints etc.  Identification of procedures, organisational structure and range of the project team and others to be engaged in connection with the Project).

5.0
STAGE 1 – FEASIBILITY PLAN

5.1
(Preparation of a Feasibility Plan summarising the feasibility of the project’s outline proposals, as born out of the Project Outline Brief, including (but not limited to) site assessment, brief development and consultation, design evolution, outline proposals, interface with other projects and associated impacts, cost summary, risks, sustainability, statutory requirements, programme etc).

5.2
Contribute to preparation of Project Outline Brief, Feasibility Plan and site information report

5.3
Visit the Site, carry out an initial appraisal and advise the Council on the findings which may affect the Project.

5.4
Seek from the Council all relevant data and information to allow the Consultant to seek the Council's strategic brief confirming key objectives and constraints.

5.5
Outline the effects of any limitations of the Site on the M&E Elements caused by topography and any reasonably identifiable previous uses and the presence or possible presence of contaminants as a result of such uses where such matters are apparent from any data and information reasonably obtainable by the Consultant or provided by the Council.

5.6
Advise the Council on further investigations required to be carried out to obtain information about the Site, adjoining ownership, local infrastructure and any other matters which may affect the Project.

5.7
Advise the Council on any limitations on road and public transport access to the Site, both during construction and on completion of the Project which may affect design options.

5.8
Obtain information on the existence and extent of public services such as water, gas, electricity, sewerage, culverts, tunnels and telecommunications services and comment to the Council on any effect that these may have on the M&E Elements, both during construction and on completion of the Project.

5.9
Prepare a desk study of the Site. If necessary, and with the Council's agreement, bring forward from the next stage a full site investigation (incl advise on required isolations, diversions etc of existing services that may be serving existing areas).

5.10
Liaise with and assist the Highways Engineer or the Structural Engineer regarding any limitations on road and public transport access to the Site both during construction and on completion of the Project which may affect design options.

5.11
Advise the Council on the need for any surveys and investigations to be carried out including geotechnical investigations, land quality statements, soil investigations, topographical surveys, dimensional surveys, measured surveys, environmental investigations/surveys and any other special investigations and/or surveys including surveys to obtain details of construction in existence on or adjacent to the Site. If and when authorised by the Council for such surveys and investigations to be undertaken, arrange for them to be undertaken as agent for the Council and advise the Council on the results of such surveys and investigations and make recommendations.

5.12
Report and advise on any surveys obtained by the Council.

5.13
Assist the Quantity Surveyor in his advising the Council on methods of procuring the construction of the Project.

5.14
Advise on the need for specialists to design and carry out parts of the Project.

5.15
Review with the Council alternative design and construction approaches and assist the Quantity Surveyor in advising the Council on the cost implications.

5.16
Develop the requirements of the Council for the Project.

5.17
Assist the Contract Administrator and the Quantity Surveyor in his carrying out studies to determine the feasibility of the requirements of the Council for the Project.

5.18
Assist the Contract Administrator, the Architect and the Quantity Surveyor in his preparation of the Project Outline Brief and Feasibility Plan.

5.19
Seek instructions from the Council to proceed with the next Stage.

6.0
STAGE 2 - CONCEPT DESIGN

6.1
(Prepare a stage 2 report following the Project Outline Brief and Feasibility Plan stages; prepare concept design, including (but not limited to) proposals for structural design, building services systems, acoustics, fire strategy, lighting strategy, validation outcomes, outline specifications, review of the procurement route, preliminary cost information, relevant project strategies etc in accordance with the Project Programme).  The Services in this Stage are to be provided in addition to those described in the previous Stages.

6.2
If appropriate at this stage (in as far as the Consultant cannot determine himself), advise the Council on the need for any M&E validation surveys and when authorised by the Council arrange for them to be undertaken (including specifying the required survey scope, obtaining quotations and making recommendations) as agent for the Council and advise the Council on the results of such surveys.

6.3
If appropriate at this stage, identify early opportunities for early works (such as connections to piped systems at season of low demand).

6.4
Prepare a survey regarding the existing services advising the Council, in as far as the current conditions of the site allow this to be practicably possible, on any necessary service isolations and/or diversions required to facilitate the Project works taking into account they may be serving live areas.

6.5
advising the Council on any further, i.e. intrusive, investigations required to establish the full extent of required service isolations and/or diversions to facilitate the Project works taking into account they may be serving live areas.

6.6
Prepare Concept Design for building services design in accordance with the Initial Project Brief.

6.7
Undertake third party consultations as required.

6.8
Assist lead consultant with preparation of stage Design Programme.

6.9
Provide information for preparation of Cost Information and Project Strategies.

6.10
Analyse and where necessary revise the requirements of the Council for the Project.

6.11
Assist the Contract Administrator and the Quantity Surveyor in his starting the development of the Project Brief.

6.12
In conjunction with the Council and other Consultants prepare the outline proposals for the Project for the approval of the Council in connection with the M&E Elements.

6.13
Study data and information relating to the Project and relevant to the M&E Elements which are reasonably accessible to the Consultant, and consider reports relating to the M&E Elements which have either been prepared by the Consultant or have been prepared by others and made available to the Consultant by the Council.

6.14
Consult any local or other authority about matters of principle in connection with the design of the M&E Elements.

6.15
Consider alternative outline solutions for the M&E Elements.

6.16
Lead specific M&E, Public Health and Sustainability design reviews.

6.17
Assist the Quantity Surveyor in his review of the methods of procuring the construction of the Project.

6.18
Assist the Quantity Surveyor in his submission of the outline proposals and estimate of the construction cost to the Council.

6.19
Provide sufficient preliminary information in relation to the M&E Elements in the form of advice, sketches, reports or outline specifications to enable other Consultants to prepare their outline proposals and the Contract Administrator and the Quantity Surveyor to submit the outline proposals and to prepare an estimate of the construction cost to the Council.

6.20
Seek instructions from the Council to proceed with the next Stage.

7.0
STAGE 3 – DEVELOPED DESIGN

7.1
(Prepare a stage 3 report for the Developed Design following the stage 2 report, including (but not limited to) coordinated and updated proposals for structural design, building services systems, acoustics, fire strategy, lighting strategy, validation actions, outline specifications, cost information and project strategies etc in accordance with the Project Programme. Application for detailed planning approval).  The Services in this Stage are to be provided in addition to those described in the previous Stages.
7.2
Prepare building services Developed Design in accordance with the Design Programme and comments from the Architect.

7.3
Undertake third party consultations aspects as required.

7.4
Assist the Architect with preparation of stage Design Programme.

7.5
Provide information for preparation of Cost Information and Project Strategies.

7.6
In conjunction with the Council and other Consultants assist the Contract Administrator and the Quantity Surveyor complete the development of the Project Brief.

7.7
In conjunction with the Council and other Consultants prepare the detailed proposals from the approved outline proposals showing spatial arrangements, materials and appearance for presentation to the Council, drawing attention to any significant differences from the previously agreed requirements for the M&E Elements.

7.8
Assist the Quantity Surveyor in his advising the Council as to the appropriate method of procuring the construction of the Project (giving consideration to sectional completion), the appropriate form and content of the construction documentation (giving consideration to insurance matters, liquidated damages, warranties, bonds and guarantees) and liaise with the Council's legal advisers generally.

7.9
In as far as the Consultant cannot determine himself, advise the Council on the need for any M&E validation surveys and when authorised by the Council arrange for them to be undertaken (including specifying the required survey scope, obtaining quotations and making recommendations) as agent for the Council and advise the Council on the results of such surveys.

7.10
Identify early opportunities for early works (such as connections to piped systems at season of low demand).

7.11
Provide mechanical and electrical equipment asset register for the scheme, populated with known data, for sub sequential finalisation by the relevant contractor. The content and format of the register to be agreed with the Council in advance.

7.12
Receive asset numbers from the the Council’s Operational Team and incorporate into the design.

7.13
Seek instructions from the Council to proceed with the next Stage.

8.0
STAGE 4 – TECHNICAL DESIGN

8.1
(Prepare technical design package to include (but not limited to) all architectural, structural and building services information, specialist subcontractor design and specifications etc in accordance with the developed design and Project Programme for co-ordination of all components and elements of the Project).  The Services in this Stage are to be provided in addition to those described in the previous Stages.

8.2
Assist the Architect in his preparation of the final proposals for the Project from the approved detailed proposals sufficient for co-ordination of the M&E Elements with the architectural elements.

8.3
Assist the Architect in his integration into the design of the architectural elements of the Project any requirements of the Contractor or any Sub-contractor in relation to the M&E Elements.

8.4
Assist the Architect in his preparation of the final proposals for presentation to the Council, drawing attention to any significant differences from the previously agreed requirements for the M&E Elements.

8.5
Assist the Quantity Surveyor in his revision of the Cost Plan and Programme.

8.6
Assist the Quantity Surveyor in his advising the Council as to the appropriate method of procuring the construction of the Project (giving consideration to sectional completion), the appropriate form and content of the construction documentation (giving consideration to insurance matters, liquidated damages, warranties, bonds and guarantees) and liaise with the Council's legal advisers generally.

8.7
Assist the Quantity Surveyor in his explaining to the Council his obligations under the Building Contract.

8.8
Assist the Quantity Surveyor in his advising the Council on the need for and method of pre-ordering of materials, negotiating or tendering for specialist or major works packages and pre-construction work to comply with the requirements of the Council and the Programme.

8.9
Assist the Architect in his consultations with the statutory authorities on the developed design proposals.

8.10
Assist the Architect in his submission of the type of construction, quality of materials and standard of workmanship to the Council and assist the Quantity Surveyor in his submission of a revised Cost Plan to the Council.

8.11
Assist the Quantity Surveyor in his carrying out of a value engineering exercise and submission of a report to the Council.

8.12
Ensure layout drawings shall indicate pipe runs and ducting in sufficient detail.

8.13
Ensure that the Engineering Services are designed to achieve agreed noise levels and to inform the Structural Engineer and the Architect of all necessary considerations so that the detailed procurement of design achieves overall levels of noise which shall be the responsibility of the Contractor.

9.0
STAGE 5 – CONSTRUCTION
9.1
(Letting the Building Contract, appointing the Contractor. Issuing of production information to the Contractor. Arranging site handover to the Contractor. Administration of the Building Contract up to and including Practical Completion. Provision to the Contractor of further information as and when reasonably required).  The Services in this Stage are to be provided in addition to those described in the previous Stages.

9.2
Assist the Quantity Surveyor in his negotiation with a tenderer and/or the Contractor.

9.3
Acting objectively, assist the Quantity Surveyor in his submitting recommendations to the Client on the appointment of the Contractor and/or specialists for the construction of the Project.

9.4
Advise the Client on the need for and, if appropriate, on the duties of Site Staff.

9.5
Examine the M&E Elements of the Contractor's Proposals for the Project and report to the Quantity Surveyor.

9.6
Assist the Project Manager and the Quantity Surveyor in his review of the Contractor's programme as against the Programme.

9.7
Assist the Quantity Surveyor in his preparation of the Building Contract.

9.8
Assist the Quantity Surveyor in his agreeing with the Contractor the programme procedures and requirements and establishing reporting procedures regarding progress of the Project, seeing that potential delays of which the Consultant is aware are fully reported to the Client and monitoring design information flow and seeing whether the Programme requirements are being achieved.

9.9
Assist the Quantity Surveyor in his checking that systems are established to see that the Project is carried out in accordance with the Building Contract and that quality control procedures, testing and other performance criteria are maintained as set out in the Building Contract.

9.10
Examine the Principal Contractor's and/or Sub-contractors' proposals for the M&E Elements including the consideration of alternative designs for the M&E Elements submitted by Contractors and/or Sub-contractors and re-evaluation of all parts of the services and building design which may be affected by acceptance of alternative M&E elements selections (all to be in line with City University requirements and/or standard specifications).

9.11
Ensure contractor design elements and installation drawings are compliant with the client brief and design intent.

9.12
Examine the Principal Contractor's and/or Sub-contractors' proposals to see to that the serviceable M&E equipment is in accordance with City University’s requirements for access and short and long term maintenance.

9.13
Assist the Client's Agent in his providing the production information required for the Building Contract and for construction.

9.14
Provide to the Client's Agent all necessary information and assistance required by him to administer the terms of the Building Contract up to and including Practical Completion.

9.15
Assist the Client's Agent in his providing the Client with regular (no less frequently than monthly) reports confirming the Contractor's compliance with the Building Contract in respect of the matters for which the Consultant is responsible.

9.16
Assist the Quantity Surveyor in relation to his interim and final measurement and valuation of the Project, valuation of draft instructions proposed to be issued to the Contractor, investigation, recording and verification of claims by the Contractor for extensions of time and loss and expense and negotiation and agreement of all accounts with the Contractor.

9.17
Attend all meetings concerning the Project as reasonably required by the Contractor.

9.18
Provide to the Client's Agent] all necessary information and assistance required by him to prepare and issue any instructions and information required under the terms of the Building Contract.

9.19
Review the design information prepared by or on behalf of the Contractor or received from any Sub-contractor.

9.20
Provide such further detailed design and production information for the M&E Elements as is necessary for the purposes of the Building Contract.

9.21
Provide to the Contractor a response to any question raised by the Client's Agent concerning any design information in relation to the M&E Elements.

9.22
If the Consultant thinks it necessary and the Client agrees, visit the sites of the extraction, fabrication and assembly of materials and components, inspect such materials and workmanship and report the Consultant's findings to the Client before delivery to the site.

9.23
Advise the Client on sample taking and carrying out tests of materials, components, techniques and workmanship and examine the conduct and results of such tests whether on or off site.

9.24
Advise the Client on the opening up of completed work to determine that its quality is compliant with the Building Contract.

9.25
In as far as relevant to the Consultant’s discipline:
· Assist the Quantity Surveyor in his preparation of valuations of work carried out and completed.

· Assist the Quantity Surveyor in his review of the Contractor's applications for payment.

· Assist the Quantity Surveyor in his checking compliance with the rules for the valuation of off-site materials.

· Assist the Quantity Surveyor in his agreement of the cost of any Change with the Contractor.

9.26
On a weekly basis (the frequency can vary in agreement with the Client), appropriate to the stage of construction, inspect the materials delivered to the Site and progress and quality of the Project to ascertain that construction and quality in relation to the M&E Elements are generally in accordance with the Building Contract.

9.27
Prepare and issue reports at no greater than monthly intervals to the Client with copies to the Client's Agent setting out the Consultant's findings as to any items of inadequate quality of materials and/or workmanship in respect of the M&E Elements or general non-compliance with the terms of the Building Contract by the Contractor and recommendations of action to be taken and stating whether or not in the opinion of the Consultant the M&E Elements are practically complete.

9.28
Examine the proposals of the Principal Contractor or Sub-contractors for carrying out commissioning procedures and performance testing in relation to the M&E Elements. Comment to the Client on any requirements of these proposals affecting the Programme.

9.29
Examine, subsequent to setting to work and regulation of the M&E Elements by the Principal Contractor and Sub-contractors, the result of their commissioning and the documentary records thereof. Report the results to the Client.

9.30
Inspect the M&E Elements on completion and, in conjunction with any Site Staff, record any defects.

9.31
Receive and comment on copies of Record Drawings, operating instructions and maintenance manuals prepared by the Principal Contractor or Sub-contractors.

9.32
Review and agree the schedule of defects and/or snagging occurring as a result of non-standard workmanship and/or materials not in accordance with the Building Contract.

9.33
At the appropriate time, inspect the Project and provide a written statement to the Client and the Client's Agent confirming:

· that to the extent to which the design of the M&E Elements has been carried out by the Consultant, it complies with the Building Contract,

· whether or not a certificate or statement of Practical Completion can be issued and if not, why not.

9.34
Advise the Client for the need for any (specialist) training for their staff (i.e. end users, security, operations, maintenance etc.).

9.35
Review the on-site training proposals from the Contractor to ensure it is suitable and sufficient.

9.36
Assist the Contractor in his providing the Client with 2 sets (plus 1 set on CD Rom) of the following:

· the Record Drawings;

· the latest revisions of the as-built M&E drawings including those prepared by the Contractor and any Sub-contractor;

· all test certificates, operating instructions and schedules of plant and materials supplied, guarantees and warranties relating to the M&E Elements;

· guidance on the operation and maintenance of the M&E Elements;

· manufacturers' details.

9.37
At Practical Completion of the Project deliver to the Client's Agent 2 sets of each of the final drawings and/or specifications supplied by the Consultant to the Contractor for the purpose of constructing the M&E Elements together with written confirmation that no Prohibited Material has been specified or approved by the Consultant for use in the Project.

9.38
Attend the Site whenever reasonably requested to do so to assist in resolving difficulties with construction.

9.39
Comment on the maintenance and operational manuals prepared by the Contractor or others.

9.40
Manage the commissioning interface between City University (and its maintenance contractors) and the Project to ensure that all systems are demonstrated and witnessed by the Consultant, and if appointed the Commissioning Consultant, to be working satisfactorily and safely in line with the Client’s requirements, with an audit trail.

9.41
Assist the Contractor, as reasonably required, with completing of the requisite templates in the City University’s ‘Commissioning Pack’.

9.42
Assist the Contractor with producing of the commissioning programme, thereby advising on City University’s requirements, and monitoring thereof to ensure the Contractor meets the set out commissioning programme.

9.43
Inspect all drawings and specifications prepared by others to ensure that the Engineering Services therein are co-ordinated with other elements (including any audio/video installations), that the Engineering Services therein comply with any Performance Specification and do not escape from the zones allowed within the building for those Engineering Services.

9.44
In conjunction with the Architect to monitor the finishing stages of the works and identify all snagging items, in a format to be agreed with the Contractor and the Project Manager, and all performance criteria achieved prior to issue of Practical Completion Certificate.

10.0
STAGE 6 – HANDOVER AND CLOSE OUT
10.1
(Administration of the Building Contract after Practical Completion. Making final inspections and settling the final account).  The Services in this Stage are to be provided in addition to those described in the previous Stages.

10.2
Provide all necessary information and assistance requested by the Client's Agent to assist him in the administration of the terms of the Building Contract after Practical Completion.

10.3
Provide all necessary information and assistance in the preparation of schedules of defects and other faults which appear after Practical Completion and assist in the inspection of the rectification of omissions, defects or other faults in the Project which are outstanding at Practical Completion or which appear during the rectification period under the Building Contract and issue reports at regular intervals to the Client with copies to the Client's Agent.

10.4
At the appropriate time, inspect the Project and provide a written statement to the Client and the Client's Agent confirming:

· that to the extent to which the design of the M&E Elements has been carried out by the Consultant, it complies with the Building Contract,

· whether or not a certificate or notice of completion of making good of defects can be issued and if not, why not.

10.5
At regular intervals appropriate to the stage of construction inspect the progress and quality of the Project to ascertain that construction and quality is generally in accordance with the Building Contract in respect of the M&E Elements.

10.6
Prepare and issue reports at no greater than monthly intervals to the Client with copies to the Client's Agent setting out the Consultant's findings as to any items of inadequate quality of materials and/or workmanship in respect of the M&E Elements or general non-compliance with the terms of the Building Contract by the Contractor and recommendations of action to be taken and stating whether or not in the opinion of the Consultant any defects in the M&E Elements have been made good.

10.7
Review and agree the schedule of defects and/or snagging occurring as a result of non-standard workmanship and/or materials not in accordance with the Building Contract.

10.8
Provide all necessary information and assistance requested by the Quantity Surveyor to assist him in his checking of the Contractor's final account, his advising on it, negotiating and agreeing the totals with the Contractor.

10.9
Provide input to post completion ‘Lessons Learned’ and ‘Project Evaluation’ reviews.

10.10
Assist the Project Manager and the Quantity Surveyor in his advising the Client on the arrangements for a programme for the maintenance of the Project and on the arrangement of maintenance contracts.

10.11
Assist in the settling of any dispute or difference relating to the Project after Practical Completion between the Client and the Contractor subject to payment of an additional fee if the matter is the subject of adjudication or litigation.

10.12
If required by the Client and subject to agreement of an additional fee assist the Project Manager and the Quantity Surveyor in his preparation of life cycle analyses and running cost estimates of the proposed or existing buildings to determine their likely cost in use.

10.13
Organise presentational and other material for City University’s purposes.

10.14
Provide where required input into formal opening event(s) in liaison with the Project Manager.

10.15
Liaise and assist with appropriate negotiations and make recommendations to the Client with regard to settling the Final Account.

10.16
In the event of any adjudication, arbitration or litigation resulting from the Consultant or contractor prepare any necessary documentation and reports and, if required by the Client, attend any hearings acting as witness for the University (and subject to the payment of an additional fee in accordance with the submitted fee matrix).

10.17
Witness the commissioning procedures that may occur after Practical Completion and to confirm to City University (and its maintenance contractors) and Client’s Agent that commissioning procedures have been satisfactorily completed, with an audit trail.

10.18
Vet and approve drawings of the Engineering Services "as built".

10.19
Vet and approve maintenance and operational manuals for the Engineering Services.

10.20
Vet and approve testing and commissioning certificates for the Engineering Services.

10.21
Inspect the works during and at the end of the making good defects period to see that all defects and snagging relevant to the Engineering Works have been made good; report progress to the Contractor and the Client's Agent.

10.22
Following the expiration of the making good defects period; confirm to the Contractor and the Client's Agent that all outstanding defects/snagging relevant to the works have been satisfactorily completed.

10.23
Take all reasonable care to assist the Architect to obtain all necessary approvals and certificates specifically on fire and LSS protection of the works in relation to the agreed objectives of project timescale notified to the Engineer so that City University can occupy the Project.

10.24
Inspect and approve any rectification works following Practical Completion.

Old Specification
1.0
DESCRIPTION OF SERVICES

1.1
Consultancy support to the client’s requirements in the field of Mechanical, electrical plant, system and Building Services installations, including heating and ventilation, sustainable and renewable solutions and systems maintenance, repair and operation; Design input and development to refurbish, renew, replace and maintain; Designer in accordance with RIBA Plan of work or acting as appropriate in undertaking capital projects, including new build schemes, projects and development works.

2.0
OVERVIEW OF SERVICE REQUIREMENTS

2.1
The requirements listed in this Section are to be provided at each Stage of a given Project.
2.2
The Consultant is required to:

4. Discuss, consider and review with the Council its requirements, objectives and priorities relating to the Project.

5. Agree the M&E Elements with the Council and the Architect.

6. Agree with the Council and the Architect as to which of the M&E Elements:

· the Consultant is to have full design responsibilities 

· the Consultant is to have ‘Advice and Assist’ related responsibilities.

· the Consultant is to have ‘Advice’ related responsibilities.

36. Design the M&E Elements in line with Council requirements and standard specifications.

37. Agree with the Council which of the Project Design Deliverables are to form part of the Project.

38. Assist the Contract Administrator and other Consultants in the provision to the Council of a feasibility study.

39. Check and advise upon any part of the M&E Elements not designed or specified by the Consultant.

40. Re-evaluate all parts of the M&E Elements design which may be affected by acceptance of alternative M&E related selections.

41. Collaborate with other Consultants in resolving any problems which may arise from the Sub-contractor's Installation Drawings and contractor’s specialist design.

42. Review and update as necessary the considerations affecting the selection of energy sources.

43. Evaluate the acoustic requirements of the building design and construction with respect to design noise criteria. Measure and analyse the ambient noise levels and give the Council general building acoustic advice.

44. Carry out special studies on durability and longevity issues, on the minimisation of environmental impact, on the use of non-renewable resources and on efficient waste disposal.

45. Advise on the requirement for building leakage and pressure testing.

46. Advise the Council on the need for measured surveys, levels and plans of the Site and adjoining property.

47. Advise the Council on the need to appoint other consultants and/or to take specialist advice.

48. Assist the Council in the selection of other (specialist) consultants.

49. Liaise with other Consultants.
50. Establish contact with other Consultants and assist the Contract Administrator in his preparation of a project directory and the agreement of formal communication patterns.

51. Assist other Consultants in the carrying out of their services for the Council by providing any relevant information to them that is reasonably required.

52. Examine any designs carried out by the Contractor or any Sub-contractor on the basis of any Consultant's scope of work, the Council’s standard for general compliance with the Consultant's specifications and the Council standard specifications.

53. Monitor the performance of the Contractor or any Sub-contractor in the development of the design of the M&E Elements and the production of Coordination Drawings to meet the requirements of any design or performance specification prepared by the Consultant (incl. The Council standard specifications).

54. Assist the Contract Administrator in his preparation of Estates Strategy Design Review meetings.

55. Assist the Contract Administrator and the Quantity Surveyor in his informing the Council and other Consultants of the need to make or give decisions, approvals or recommendations and/or to supply information in relation to the M&E Elements in good time so as to avoid delay to the Programme.

56. Advise the Council of the need to place advance orders with local and statutory authorities and statutory undertakers as necessary so that the carrying out and completion of the Project and the obtaining of any Requisite Consent is not delayed or inhibited.

57. Regularly attend meetings of other Consultants and any other meetings reasonably required by the Council.

58. Assist the Architect in his submission to the Council, as regularly as is reasonable in the circumstances but no less frequently than monthly, a written report as to the current status of the production of all design information.

59. Assist the Council and/or provide advice to the Council in the negotiation of the terms of planning or other obligations with the local planning or other authority in relation to the Project.

60. Provide information to the Council in connection with the negotiation of the terms of Third Party Agreements and liaise as appropriate with the Council's legal advisers.

61. If required by the Council, supply a reasonable number of copies of plans and other materials already prepared by the Consultant for use by the Council in advertising, marketing and letting the Project.

62. If required by the Council, provide drawings and information to the Council and the Architect in preparing an End User Guide (“EUG”) for the Project.

63. Negotiate and arrange for the provision of incoming or diversion of utility services with public and other utility authorities in conjunction with the Council’s responsible person.

64. Assist the Contractor in his production for the Council of the building log book and review and comment on suitability.

65. The Consultant shall make weekly visits (the frequency can vary in agreement with the Council), at the appropriate construction stage.

66. In conjunction with the Architect, inspect all drawings and specifications prepared by others (including the audio/video design) at regular intervals throughout the design stages to ensure that the Engineering Services therein are co-ordinated with other design elements.

67. The Consultant shall identify long lead-in items at an early stage.

2.3
In carrying out their duties, the Consultant shall have due regard to the following: 
· CDM Regulations - complying with its duties and obligations and, if required by the Council, act as Principal Designer.

· Sustainability - Adhering to the environmental sustainability policy of The Council and developing energy efficient strategies relating to the M&E Elements for the Project.

· Life cycle costing - produce `life-cycle-costing’ and `costs-in-use’ studies to meet The Council’s aspirations for `efficient building servicing’ and `value for money’.
· Risk Management - Contributing to and assisting in the maintenance of a detailed risk register 
· Value Management – committed to the principle of understanding what constitutes value for this project
· Health & Safety (“H&S”) Management - Complying fully with Health and Safety requirements, legal and good practice.
· Construction Skills Certification Scheme (CSCS) - to the appropriate level.
· Meetings – as agreed/required by the Contract Administrator

· Project Set Up - advising the Council on how its objectives will be best delivered

2.4
Typically work exposed to mini competitions could be for one or more of the stages below in the lifecycle of a project.
3.0
STAGE 0 – PROJECT OUTLINE BRIEF

3.1
(Preparation of a Project Outline Brief confirming (but not limited to) project objectives, including quality objectives and project outcomes, consultation outcomes, sustainability aspirations, project budget, other parameters or constraints etc.  Identification of procedures, organisational structure and range of the project team and others to be engaged in connection with the Project).

4.0
STAGE 1 – FEASIBILITY PLAN

4.1
(Preparation of a Feasibility Plan summarising the feasibility of the project’s outline proposals, as born out of the Project Outline Brief, including (but not limited to) site assessment, brief development and consultation, design evolution, outline proposals, interface with other projects and associated impacts, cost summary, risks, sustainability, statutory requirements, programme etc).

4.2
Contribute to preparation of Project Outline Brief, Feasibility Plan and site information report

4.3
Visit the Site, carry out an initial appraisal and advise the Council on the findings which may affect the Project.

4.4
Seek from the Council all relevant data and information to allow the Consultant to seek the Council's strategic brief confirming key objectives and constraints.

4.5
Outline the effects of any limitations of the Site on the M&E Elements caused by topography and any reasonably identifiable previous uses and the presence or possible presence of contaminants as a result of such uses where such matters are apparent from any data and information reasonably obtainable by the Consultant or provided by the Council.

4.6
Advise the Council on further investigations required to be carried out to obtain information about the Site, adjoining ownership, local infrastructure and any other matters which may affect the Project.

4.7
Advise the Council on any limitations on road and public transport access to the Site, both during construction and on completion of the Project which may affect design options.

4.8
Obtain information on the existence and extent of public services such as water, gas, electricity, sewerage, culverts, tunnels and telecommunications services and comment to the Council on any effect that these may have on the M&E Elements, both during construction and on completion of the Project.

4.9
Prepare a desk study of the Site. If necessary, and with the Council's agreement, bring forward from the next stage a full site investigation (incl advise on required isolations, diversions etc of existing services that may be serving existing areas).

4.10
Liaise with and assist the Highways Engineer or the Structural Engineer regarding any limitations on road and public transport access to the Site both during construction and on completion of the Project which may affect design options.

4.11
Advise the Council on the need for any surveys and investigations to be carried out including geotechnical investigations, land quality statements, soil investigations, topographical surveys, dimensional surveys, measured surveys, environmental investigations/surveys and any other special investigations and/or surveys including surveys to obtain details of construction in existence on or adjacent to the Site. If and when authorised by the Council for such surveys and investigations to be undertaken, arrange for them to be undertaken as agent for the Council and advise the Council on the results of such surveys and investigations and make recommendations.

4.12
Report and advise on any surveys obtained by the Council.

4.13
Assist the Quantity Surveyor in his advising the Council on methods of procuring the construction of the Project.

4.14
Advise on the need for specialists to design and carry out parts of the Project.

4.15
Review with the Council alternative design and construction approaches and assist the Quantity Surveyor in advising the Council on the cost implications.

4.16
Develop the requirements of the Council for the Project.

4.17
Assist the Contract Administrator and the Quantity Surveyor in his carrying out studies to determine the feasibility of the requirements of the Council for the Project.

4.18
Assist the Contract Administrator, the Architect and the Quantity Surveyor in his preparation of the Project Outline Brief and Feasibility Plan.

4.19
Seek instructions from the Council to proceed with the next Stage.

5.0
STAGE 2 - CONCEPT DESIGN

5.1
(Prepare a stage 2 report following the Project Outline Brief and Feasibility Plan stages; prepare concept design, including (but not limited to) proposals for structural design, building services systems, acoustics, fire strategy, lighting strategy, validation outcomes, outline specifications, review of the procurement route, preliminary cost information, relevant project strategies etc in accordance with the Project Programme).  The Services in this Stage are to be provided in addition to those described in the previous Stages.

5.2
If appropriate at this stage (in as far as the Consultant cannot determine himself), advise the Council on the need for any M&E validation surveys and when authorised by the Council arrange for them to be undertaken (including specifying the required survey scope, obtaining quotations and making recommendations) as agent for the Council and advise the Council on the results of such surveys.

5.3
If appropriate at this stage, identify early opportunities for early works (such as connections to piped systems at season of low demand).

5.4
Prepare a survey regarding the existing services advising the Council, in as far as the current conditions of the site allow this to be practicably possible, on any necessary service isolations and/or diversions required to facilitate the Project works taking into account they may be serving live areas.

5.5
advising the Council on any further, i.e. intrusive, investigations required to establish the full extent of required service isolations and/or diversions to facilitate the Project works taking into account they may be serving live areas.

5.6
Prepare Concept Design for building services design in accordance with the Initial Project Brief.

5.7
Undertake third party consultations as required.

5.8
Assist lead consultant with preparation of stage Design Programme.

5.9
Provide information for preparation of Cost Information and Project Strategies.

5.10
Analyse and where necessary revise the requirements of the Council for the Project.

5.11
Assist the Contract Administrator and the Quantity Surveyor in his starting the development of the Project Brief.

5.12
In conjunction with the Council and other Consultants prepare the outline proposals for the Project for the approval of the Council in connection with the M&E Elements.

5.13
Study data and information relating to the Project and relevant to the M&E Elements which are reasonably accessible to the Consultant, and consider reports relating to the M&E Elements which have either been prepared by the Consultant or have been prepared by others and made available to the Consultant by the Council.

5.14
Consult any local or other authority about matters of principle in connection with the design of the M&E Elements.

5.15
Consider alternative outline solutions for the M&E Elements.

5.16
Lead specific M&E, Public Health and Sustainability design reviews.

5.17
Assist the Quantity Surveyor in his review of the methods of procuring the construction of the Project.

5.18
Assist the Quantity Surveyor in his submission of the outline proposals and estimate of the construction cost to the Council.

5.19
Provide sufficient preliminary information in relation to the M&E Elements in the form of advice, sketches, reports or outline specifications to enable other Consultants to prepare their outline proposals and the Contract Administrator and the Quantity Surveyor to submit the outline proposals and to prepare an estimate of the construction cost to the Council.

5.20
Seek instructions from the Council to proceed with the next Stage.

6.0
STAGE 3 – DEVELOPED DESIGN

6.1
(Prepare a stage 3 report for the Developed Design following the stage 2 report, including (but not limited to) coordinated and updated proposals for structural design, building services systems, acoustics, fire strategy, lighting strategy, validation actions, outline specifications, cost information and project strategies etc in accordance with the Project Programme. Application for detailed planning approval).  The Services in this Stage are to be provided in addition to those described in the previous Stages.
6.2
Prepare building services Developed Design in accordance with the Design Programme and comments from the Architect.

6.3
Undertake third party consultations aspects as required.

6.4
Assist the Architect with preparation of stage Design Programme.

6.5
Provide information for preparation of Cost Information and Project Strategies.

6.6
In conjunction with the Council and other Consultants assist the Contract Administrator and the Quantity Surveyor complete the development of the Project Brief.

6.7
In conjunction with the Council and other Consultants prepare the detailed proposals from the approved outline proposals showing spatial arrangements, materials and appearance for presentation to the Council, drawing attention to any significant differences from the previously agreed requirements for the M&E Elements.

6.8
Assist the Quantity Surveyor in his advising the Council as to the appropriate method of procuring the construction of the Project (giving consideration to sectional completion), the appropriate form and content of the construction documentation (giving consideration to insurance matters, liquidated damages, warranties, bonds and guarantees) and liaise with the Council's legal advisers generally.

6.9
In as far as the Consultant cannot determine himself, advise the Council on the need for any M&E validation surveys and when authorised by the Council arrange for them to be undertaken (including specifying the required survey scope, obtaining quotations and making recommendations) as agent for the Council and advise the Council on the results of such surveys.

6.10
Identify early opportunities for early works (such as connections to piped systems at season of low demand).

6.11
Provide mechanical and electrical equipment asset register for the scheme, populated with known data, for sub sequential finalisation by the relevant contractor. The content and format of the register to be agreed with the Council in advance.

6.12
Receive asset numbers from the the Council’s Operational Team and incorporate into the design.

6.13
Seek instructions from the Council to proceed with the next Stage.

7.0
STAGE 4 – TECHNICAL DESIGN

7.1
(Prepare technical design package in accordance with the Design Responsibility Matrix to include (but not limited to) all architectural, structural and building services information, specialist subcontractor design and specifications etc in accordance with the developed design and Project Programme for co-ordination of all components and elements of the Project).  The Services in this Stage are to be provided in addition to those described in the previous Stages.

6.2
Assist the Architect in his preparation of the final proposals for the Project from the approved detailed proposals sufficient for co-ordination of the M&E Elements with the architectural elements.

6.3
Assist the Architect in his integration into the design of the architectural elements of the Project any requirements of the Contractor or any Sub-contractor in relation to the M&E Elements.

6.4
Assist the Architect in his preparation of the final proposals for presentation to the Council, drawing attention to any significant differences from the previously agreed requirements for the M&E Elements.

6.5
Assist the Quantity Surveyor in his revision of the Cost Plan and Programme.

6.6
Assist the Quantity Surveyor in his advising the Council as to the appropriate method of procuring the construction of the Project (giving consideration to sectional completion), the appropriate form and content of the construction documentation (giving consideration to insurance matters, liquidated damages, warranties, bonds and guarantees) and liaise with the Council's legal advisers generally.

6.7
Assist the Quantity Surveyor in his explaining to the Council his obligations under the Building Contract.

6.8
Assist the Quantity Surveyor in his advising the Council on the need for and method of pre-ordering of materials, negotiating or tendering for specialist or major works packages and pre-construction work to comply with the requirements of the Council and the Programme.

6.9
Assist the Architect in his consultations with the statutory authorities on the developed design proposals.

6.10
Assist the Architect in his submission of the type of construction, quality of materials and standard of workmanship to the Council and assist the Quantity Surveyor in his submission of a revised Cost Plan to the Council.

6.11
Assist the Quantity Surveyor in his carrying out of a value engineering exercise and submission of a report to the Council.

6.12
Ensure layout drawings shall indicate pipe runs and ducting in sufficient detail.

6.13
Ensure that the Engineering Services are designed to achieve agreed noise levels and to inform the Structural Engineer and the Architect of all necessary considerations so that the detailed procurement of design achieves overall levels of noise which shall be the responsibility of the Contractor.

Appendix 4 Method Statement Descriptions- 
	Method Statement Descriptions – Lot 11 
	Marks Available

	Method Statement 1

Detail your understanding of the services outlined within the specification and the quality required.  Include in your response:

· A demonstration of your understanding of the overall aims of this framework;

· How you will bring added value to the process.


	12%

	Method Statement 2

Provide an explanation of the proposed approach and any methodologies you will work to in delivering services on this framework.  You should address the following in your response:

· The methodology you would use when providing advice on M&E elements that have not been designed or specified by your company;

· The processes you put in place to monitor the performance of any Contractor or any Sub-contractor in the development of M&E Elements;

· Explain the innovations you are able to bring to the delivery of this service;

· Your understanding of some of the risks associated with the above advice, and an explanation of how they might be mitigated to ensure high quality service delivery;

· Information on how you would ensure that services provided throughout the life of the contract will be continuous and consistent;


	12%

	Method Statement 3
Demonstrate how you will, in the context of this framework, will assess the viability of different options, and how you analyse to evidence a recommended approach.  Specifically describe:

· How you evaluate options, and analyse the evidence before developing options; 

· How you evidence the rationale behind the preferred approach;

· How you demonstrate solutions to be both financially robust and likely to gain stakeholder support.


	12%

	Method Statement 4

Provide details of how your organisation will resource the commissions within this framework in such a way that the right skills are available at the right time.  Include the following in your response:

· Details of how will align the skills, experience and qualifications of your staff align to the delivery of the services; 


	12%

	Method Statement 5

1
Tenderers are asked to confirm in their method statement that they will ensure a minimum  commitment of 1 full term apprentice* per £1 million of Contract expenditure 

*Full term apprentice= a modern apprentice who completes their course

Pass = providing the required confirmation 

Fail = failure to provide the required confirmation
2
Tenderers are asked to confirm in their method statement that they will ensure the employment of at least one previously registered unemployed or economically inactive people employed, per £1 million Contract spend.

Pass = providing the required confirmation 

Fail = failure to provide the required confirmation
3
Tenderers are asked to confirm in their method statement that they will ensure a minimum  commitment of 1 work experience or training opportunity per £1 million of Contract expenditure 
Pass = providing the required confirmation 

Fail = failure to provide the required confirmation
4
Tenderers are required to confirm their willingness to actively participate in any Hackney apprentices initiative which might be in place from time to time

Pass = providing the required confirmation or where the Tenderer is unable to participate in the NSA project the Tenderer should provide details of how their Employment and Skills Plan will contribute to Hackney's labour objectives and achieve or exceed the Housing and Communities Agency's benchmarks for the KPIs set out in Appendix A.

Fail = failure to provide the required confirmation or where the Tenderer has confirmed that it is will not participate in the NSA project and will not contribute to Hackney's labour objectives by other means. 
5
Tenderers  are to confirm that they will commit to paying all their staff  engaged on this contract and living in London at an hourly rate not below the London Living Wage (LIW) at the applicable age rate, 

. 
Pass= confirmation received

Fail= confirmation not received 
Written Submission

Please describe how you would maximise the social value delivered from your working on the contract including the above factors

10%


	12%
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Agreement

This Agreement is made the 20
Between The Client
of
And The Consultant
(Company No. )

of/whose registered office is at

[1] Where the Consultant is neither a company incorporated under the Companies Acts nor a company registered under the laws of
another country, delete the references to Company number and registered office. In the case of a company incorporated outside
England and Wales, particulars of its place of incorporation should be inserted immediately before its Company number.
As to execution by foreign companies and matters of jurisdiction, see the Guidance Notes.
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Recitals

Whereas

First the Client wishes to have the following construction project carried out!?:

at

(‘the Project’)

as more particularly described in the Client’s Brief;

Second for the purposes of the Project the Client has requested the Consultant to act in the capacity
specified in the Contract Particulars and, for the fee specified in Annex A (‘the Fee’), to provide the
services set out in Annex B (‘the Services’), which the Consultant has agreed to do on the terms of
this Agreement;

Third Supplemental Provisions 1 and 2 (Schedule 2) will only apply in the circumstances set out in
Schedule 2;
[2] State nature and location of the intended project.
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Articles

Now it is hereby agreed as follows

Article 1: Consultant’s obligations

The Consultant shall perform the Services in accordance with the Conditions.

Article 2: Payment

The Client shall pay the Consultant in accordance with the Conditions.

Article 3: Principal Designer

The Principal Designer for the purposes of the CDM Regulations ist?!

of

or such replacement as the Client at any time appoints to fulfil that role.

Article 4: Adjudication

If any dispute or difference arises under this Contract, either Party may refer it to adjudication in
accordance with clause 12.2.

Article 5: Arbitration

Where Article 5 applies[‘”, then, subject to Article 4 and the exceptions set out below, any dispute or
difference between the Parties of any kind whatsoever arising out of or in connection with this
Contract, whether before, during or after termination of the Contract or the Consultant’s
engagement, shall be referred to arbitration in accordance with clauses 12.3 to 12.8 and the JCT
2016 edition of the Construction Industry Model Arbitration Rules (CIMAR). The exceptions to this
Article 5 are:

e any disputes or differences arising in respect of VAT; and

e any disputes or differences in connection with the enforcement of any decision of an Adjudicator.

Article 6: Legal proceedingsw

Subject to Article 4 and (where it applies) to Article 5, the English courts shall have jurisdiction over
any dispute or difference between the Parties which arises out of or in connection with this Contract.

[3] Insert the name of the Principal Designer if appointed or, where appropriate, amend to state whom the Client intends to appoint.

[4] If it is intended, subject to the right of adjudication and exceptions stated in Article 5, that disputes or differences should be
determined by arbitration and not by legal proceedings, the Contract Particulars must state that Article 5 and clauses 12.3 to 12.8
apply and the words “do not apply” must be deleted. If the Parties wish any dispute or difference to be determined by the courts of
another jurisdiction the appropriate amendment should be made to Article 6 (see also clause 1.5 and paragraph 15 of Schedule 1).
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Contract Particulars

Note: An asterisk * indicates text that is to be deleted as appropriate.

Part 1: General

Clause etc. Subject

Second Recital The Consultant is appointed ast

Article 5 Arbitration Article 5 and clauses 12.3 to 12.8 (Arbitration)
(If neither entry is deleted, Article 5 and * apply/do not apply

clauses 12.3 to 12.8 will not apply. If disputes
and differences are to be determined by
arbitration and not by legal proceedings, it
must be stated that Article 5 and clauses 12.3
to 12.8 apply. )[6]

1.1 BIM Protocol * applies as set out in the following
(Not applicable unless it is stated to apply, with document(s) included in the Client’s Brief
the title, edition, date or other identifiers of the
relevant documents stated, and the identified
protocol is included in the Client’s Brief.)

/
* does not apply
1.1 Client’s Brief
(State reference number and date or other
identifier of the relevant document(s) in which
this is set out. )[7]
1.1 Client's Representative
(as at the date of this Agreement)
of
[5] Insert function within the Consultant Team.
[6] On factors to be taken into account by the Parties in considering whether disputes are to be determined by arbitration or by legal
proceedings, see the Guidance Notes. See also footnote [4].
[7] If the relevant document or set of documents takes the form of an Annex to this Contract, it is sufficient to refer to that Annex.
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1.1 Consultant's Representative
(as at the date of this Agreement)

of
1.1 Consultant Team
(other than the Consultant)
[Name] [Function]

Lead Consultant/

Lead Designer/

* Contract Administrator/

1.1 Cost Plan
(State reference number and date or other

identifier of the document(s) in which this is set
out. )[71

1.1 Key Personnel™® *
(Names and functions)

are set out in the following document™”

*

are as follows

[Name] [Function]

[8] See the Guidance Notes.
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1.1 Programme
(State reference number and date or other
identifier of the current document(s) in which
this is set out. )[7]

1.1 Programme dates under the current * the date/*the provisional date
Programme of commencement of the Services is

20

the period/*the intended period for carrying
out the Services is/

the duration/*the intended duration of the
Consultant's engagement is

1.1 Project Team
(other than Consultant Team members)

[Name] [Function]

1.1 Third Party Agreements

[Parties] [Date] [Subject]
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1.3 Interim agreements etc.
Details of any interim agreements etc. (or
provisions of them) not superseded by this
Agreement[

1.5 Addresses for service of notices by the Parties Client
(If none is stated, the address in each case,
subject to clause 1.5.3, shall be that shown at
the commencement of the Agreement. )[10]

Consultant
2111 Consultant’s aggregate liability (excluding £
liability for personal injury or death) is limited to
(If no limit is specified, liability is unlimited.)
211.2 Consultant’s liability in respect of pollution or £

contamination damage (excluding liability for
personal injury or death) is limited to
(If no limit is specified, liability is unlimited.)

3.2.3 Contract administration — site visits * are as follows/
The requirements for visits!!"! * are set out in the following document”
9] See the Guidance Notes.
[10] As to service of notices etc. outside the United Kingdom, see the Guidance Notes.
[11] Applicable only where the Consultant is the Contract Administrator.
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3.3.14.2

8.1.1

8.1.2

8.2.1

8.2.2

Page8 CA2016

Limits of Consultant’s authority

Maximum increase in overall Project cost is
(If no limit is specified, any increase requires
Client approval.)

Maximum increase per item is

(If no limit is specified, any increase requires
Client approval.)

Professional Indemnity insurance

Level of cover

(If an alternative is not selected, the amount *
shall be the aggregate amount for any one
period of insurance. A period of insurance for *

these purposes shall be one year unless
otherwise stated.)

(If no amount is stated, insurance under clause
8.1.1 shall not be required.)

Sub-limits within the overall level of cover

Cover for pollution and contamination claims *
(If no amount is stated, such cover shall not be
required; unless otherwise stated, the required

limit of indemnity is an annual aggregate

amount.) \

Cover for asbestos claims *
(If no amount is stated, such cover shall not be
required; unless otherwise stated, the required

limit of indemnity is an annual aggregate

amount.) *
Cover for toxic mould claims *

*
Public Liability insurance *

(If neither entry is deleted or cover level is not
stated, such insurance is not required.)

Professional Indemnity insurance — expiry of *
required period of insurance is *
(If no period is selected, the expiry date shall *

be 6 years from the date of completion of the
Services.)

Public Liability insurance — required period (if
shorter than the period of the Consultant’s
engagement) is

Amount of indemnity required

relates to claims or series of claims arising
out of one event/

is the aggregate amount for any one period
of insurance

and is

£

is required, with a limit of indemnity of

£ /

is not required

is required, with a limit of indemnity of

£ /

is not required

is required/
is not required

is required with a cover level of

£ /

is not required

6 years/
12 years/
years

(not exceeding 12 years)
from the date of completion of the Services
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10.2

Novation

Clause 10.2
(If neither entry is deleted, clause 10.2 will not
apply.)

applies/
does not apply

Where clause 10.2 applies, the form of * s /
Novation Agreement * issetoutin
(Identify the form or the document in which it is
set out. )[7]

11.2 Suspension: Remobilisation — period for
recommencement instructions (if other than 2
months) is

12.2 Adjudication!'? The Adjudicator is
Nominating body — where no Adjudicator is * Royal Institute of British Architects
named or where the named Adjudicator is *  The Royal Institution of Chartered Surveyors
unwilling or unable to act (whenever that is * constructionadjudicators.com[“]
established)“?'] * Association of Independent Construction
(Where an Adjudicator is not named and a Adjudicators”sl
nominating body has not been selected, the * Chartered Institute of Arbitrators
nominating body shall be one of the bodies
listed opposite selected by the Party requiring
the reference to adjudication.)

12.3 Arbitration!"® — appointor of Arbitrator (and of President or a Vice-President:
any replacement)m] * Royal Institute of British Architects
(If no appointor is selected, the appointor shall * The Royal Institution of Chartered Surveyors
be the President or a Vice-President of the * Chartered Institute of Arbitrators
Chartered Institute of Arbitrators.)

[12] The Parties should either name the Adjudicator and select the nominating body or, alternatively, select only the nominating body.
The Adjudication Agreement (Adj) and the Adjudication Agreement (Named Adjudicator) (Adj/N) have been prepared by JCT for use
when appointing an Adjudicator.

[13] Delete all but one of the nominating bodies asterisked.

[14] constructionadjudicators.com is a trading name of Contractors Legal Grp Ltd.

[15] Association of Independent Construction Adjudicators is controlled by and acts as an agent of the National Specialist Contractors’
Council for the purpose of the nomination of adjudicators.

[16] This only applies where the Contract Particulars state (against the reference to Article 5) that Article 5 and clauses 12.3 to 12.8
(Arbitration) apply.

[17] Delete all but one of the bodies asterisked.
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Paragraph 5.2 of
Schedule 1

Clause 10.3.2

Part 2: Third Party Rights and Collateral Warranties

If such rights or warranties are required from the Consultant, complete the particulars below:

Identity of Beneficiaries

Name, catﬁzgory or description of beneficiary and interest in the

Projectm][

Third Party Rights (TPR) or
Collateral Warranty (CW)"sl

* TPR/ICW

* TPR/ICW

* TPR/ICW

* TPR/ICW

* TPR/ICW

* TPR/ICW

* TPR/ICW

*TPR/ICW

Third Party Rights (Purchaser or Tenant)

Paragraph 5.2

(Unless paragraph 5.2 is stated to apply and
the maximum liability is stated, that paragraph
does not apply.)

Collateral Warranties

Where any Beneficiaries are entitled to a
Collateral Warranty, the form of warranty

(If no form is annexed or sufficiently identified —
or if the further particulars required by the
following entry are not given — the identified
Beneficiaries shall only be entitled to Third
Party Rights under clause 10.3.1.)

applies with a maximum liability of

£ /

does not apply

is annexed to this Agreement/

is

[18] The Client may only confer Third Party Rights on or require the grant of a Collateral Warranty to those persons who are sufficiently
identified by name, category or description. If in relation to an identified Beneficiary it is not stated whether rights are to be granted as
Third Party Rights or by Collateral Warranty they are granted as Third Party Rights and clause 10.3.1 applies.

[19] In the case of Beneficiaries identified by name, specify whether the Beneficiary is a Purchaser, Tenant or Funder and, in the case of
Purchasers and Tenants, the part of the Project they have agreed to purchase or lease.
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Collateral Warranties — Further particularslzo]

Clause 10.3.2 The further details required for completion of the form of Collateral Warranty are:

[Clause etc. number] [Entry]

(If insufficient particulars are given to complete the form, identified Beneficiaries are only entitled to
Third Party Rights under clause 10.3.1.)

[20] As to completion of this entry, see the Guidance Notes.
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Attestation

Note on Execution

This Agreement should be executed by both the Client and the Consultant either under hand or as a
deed. As to factors relevant to that choice, see the Guidance Notes.

Execution under hand

If this Agreement is to be executed under hand, use the form set out on the following page. Each
Party or his authorised representative should sign where indicated in the presence of a witness who
should then sign and set out his name and address.

Execution as a Deed

If this Agreement is to be executed as a deed, each Party should use the relevant form marked
‘Execution as a Deed’ in accordance with the notes provided.

Other forms of Attestation
In cases where the forms of attestation set out are not appropriate, e.g. in the case of certain housing
associations and partnerships or if a Party wishes an attorney to execute this Agreement on his

behalf, the required form(s) may be inserted in the vacant space below and/or on the following pages
for execution under hand or (in the case of the Client) as a deed, as appropriate.
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Execution under hand

AS Witness the hands of the Parties

or their duly authorised representatives

Signed by or on behalf of
the Client

in the presence of:

witness’ signature

witness’ name

witness’ address

Signed by or on behalf of
the Consultant

in the presence of:

witness’ signature

witness’ name

witness’ address
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Notes on Execution as a Deed

For the purposes of execution as a deed, two forms are provided for execution, one for the
Client and the other for the Consultant.

Execution by the Client

In the case of a Local Authority Client it is anticipated that execution will be by affixation of the
common seal in the presence of authorised officers.

Where a Local Authority or other Public Sector Client prefers to use any other recognised and
authorised form for executing deeds, this can be inserted in the space below the printed form.

Execution by the Consultant

The form for the Consultant provides four methods of execution, (A) to (D), for use as
appropriate.

The full name of the Consultant (whether an individual, a company or other body) should be
inserted where indicated at the commencement of the relevant form. This applies irrespective of
the method used.

For public and private companies incorporated and registered under the Companies Acts, the
three principal methods of execution as a deed are:

(A) through signature by a Director and the Company Secretary or by two Directors;

(B) by affixing its common seal in the presence of a Director and the Company Secretary or of
two Directors or other duly authorised officers; or

(C) signature by a single Director in the presence of a witness who attests the signature.

Methods (A) and (C) are available to public and private companies whether or not they have a
common seal. Methods (A) and (B) are available to Limited Liability Partnerships. (Method (C)
was introduced by section 44(2)(b) of the Companies Act 2006.)

Where method (A) is being used in the case of a company, delete the inappropriate words and
insert in the spaces indicated the names of the two Directors, or of the Director and the
Company Secretary, who are to sign. Where this method is being used in the case of a Limited
Liability Partnership (LLP), insert after the words “(A) acting by” the words “two members”,
delete the remainder of that line and substitute “Member” for the references to “Director” and
“Company Secretary/Director”.

If method (B) (affixing the common seal) is adopted in the case of companies where either or
both the authorised officers attesting its affixation are not themselves a Director or the Company
Secretary, their respective office(s) should be substituted for the reference(s) to Director and/or
to Company Secretary/Director. (In the case of execution by bodies that are not companies or
LLPs, the reference to “Company” under the second signature should be deleted where
appropriate.) In the case of execution by LLPs, the word “Member” should be substituted for the
references to “Director” and “Company Secretary/Director” in the same way as for method (A).

Method (C) (execution by a single Director) has been introduced primarily, but not exclusively,
for ‘single officer’ companies. The Director should sign where indicated in the presence of a
witness who should then sign and set out his name and address.

Where the Consultant is an individual, he should use method (D) and sign where indicated in the
presence of a witness who should then sign and set out his name and address.
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Execution as a Deed

Executed as a Deed by the Client

namely

by affixing hereto its common seal

in the presence of JPEE
I, \\
’ \
1 \
1 \
] ]
I 1
Signature \ i
\\ II
N 7’
N . d
Signature [Common seal]
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Execution as a Deed

Executed as a Deed by the Consultant

namely !

(A) acting by a Director and the Company Secretary/two Directors of the company 23

and
(Print name of signatory) (Print name of signatory)
Signature Director Signature Company Secretary/Director
(B) by affixing hereto its common seal > *

in the presence of Lot

/’ \\

] ]
Signature Director \ ,,'
Signature Company Secretary/Director [Common seal of company]

(C) by attested signature of a single Director of the companyz’ °

Signature Director

in the presence of

Witness’ signature (Print name)

Witness’ address

(D) by attested signature of the individual 6

Signature

in the presence of

Witness’ signature (Print name)

Witness’ address

Note: The numbers on this page refer to the numbered paragraphs in the Notes on Execution as a Deed.
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Conditions

Section 1

Definitions and Interpretation

11

Definitions

Unless the context otherwise requires, the following words and phrases, where they appear in
capitalised form in the Agreement or these Conditions, shall have the meanings stated or referred to

below:

Word or phrase
Acceleration Quotation:
Additional Payments:
Additional Services:
Adjudicator:

Agreement:

Arbitrator:
Article:

Beneficiary:

BIM Protocol:

Building Contract:
CDM Regulations:
Change:

Client’s Brief:

Client's Representative:

Conditions:

Consultant’'s Design
Information:

Consultant’'s Representative:

© The Joint Contracts Tribunal Limited 2017

Meaning

see clause 6.4.

see clause 7.1.4.

see clause 6.2.

an individual appointed under clause 12.2 as the Adjudicator.

the Agreement to which these Conditions are annexed, including
its Recitals, Articles and Contract Particulars.

an individual appointed under clause 12.4 as the Arbitrator.

an article in the Agreement.

a Purchaser, Tenant or Funder in whom Third Party Rights may be
vested or to whom a Collateral Warranty is agreed to be granted

under clause 10.3.

(where applicable) the document identified as such in the Contract
Particulars (against the reference to clause 1.1).

the main contract(s) for the construction of the Project.

the Construction (Design and Management) Regulations 2015.
see clause 6.3.

the document identified as such in the Contract Particulars
(against the reference to clause 1.1), as amended from time to
time in accordance with the Client’s instructions.

the person named as such in the Contract Particulars (against
the reference to clause 1.1) or any replacement appointed by the

Client from time to time.

the clauses set out in sections 1 to 12 of these Conditions, together
with and including the Schedules hereto.

Design Information required to be supplied by the Consultant
under this Contract whether under the BIM Protocol or otherwise.

the person named as such in the Contract Particulars (against

the reference to clause 1.1) or any replacement appointed in
accordance with clause 5.2.
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continued 1.1
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Consultant Team:

Contract:

Contract Administrator:
Fee:

Contract Particulars:

Contractor:

Cost Plan:

Design Information:

Funder:

Incentive Payment:

Information Release Schedule:

Interest Rate:

Joint Fire Code:

Key Personnel:

Lead Consultant/Lead
Designer:

Local or Public Authority:

Omission:
Optional Services:
Parties:

Party:

Pay Less Notice:

PC Regulations:

the Consultant and the persons named as such in the Contract
Particulars (against the reference to clause 1.1) or otherwise
notified to the Consultant.

the agreement between the Client and the Consultant relating to
the provision of the Services, comprising the Agreement, these
Conditions and the other documents referred to in the Contract
Particulars.

the person appointed as such for the Building Contract.

see Annex A.

the particulars in the Agreement and there described as such,
including the entries made by the Parties.

the person named as main contractor in the Building Contract.

the plan identified as such in the Contract Particulars (against the
reference to clause 1.1), as amended/revised from time to time.

designs, drawings, specifications, programmes, schedules and
other material to be supplied by or on behalf of any member of the
Project Team for the purposes of the Project, whether in hard copy
form or stored in any electronic or other medium.

a person named or identified as such in or by Part 2 of the
Contract Particulars who agrees to provide finance for the
Project.

see Annex A.

the schedule referred to as such in (or its equivalent for the
purposes of) the Building Contract.

a rate 5% per annum above the official bank rate of the Bank of
England current at the date that a payment due under this Contract
becomes overdue.

the Joint Code of Practice on the Protection from Fire of
Construction Sites and Buildings Undergoing Renovation,
published by Construction Industry Publications Ltd and the Fire
Protection Association, as amended/revised from time to time.

the persons listed or referred to as such in or by the Contract
Particulars (against the reference to clause 1.1) or their
replacements appointed under clause 5.2.

the persons identified as such in the Consultant Team or any
replacement notified by the Client.

a body that is a ‘contracting authority’ as defined by the PC
Regulations.

see clause 4.5.

the Services (if any) listed as such in Annex A.
the Client and the Consultant together.

either the Client or the Consultant.

see clause 7.7.1.

the Public Contracts Regulations 2015.
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continued 1.1

1.2

Programme:

Project Team:

Purchaser:

Recitals:

Reimbursable Expenses:

Scheme:

Services:

Statutory Requirements:

Tenant:

Third Party Agreement:

Third Party Rights:

VAT:

Interpretation

the document identified as such in the Contract Particulars
(against the reference to clause 1.1), as amended/revised from
time to time.

the Consultant Team, the Contractor (or prospective Contractor)
where selected and such specialists as the Client or Lead
Consultant shall nominate from time to time.

a person named or identified as such in or by Part 2 of the
Contract Particulars who agrees to purchase all or part of the
Project.

the recitals in the Agreement.
see Annex A.

Part 1 of the Schedule to The Scheme for Construction Contracts
(England and Wales) Regulations 1998.

the services listed in Annex B that are to be performed by the
Consultant (including such of the Optional Services as the Client
requires from time to time) and any Additional Services agreed or
instructed in accordance with this Contract, subject in each case to
any Changes.

any statute, statutory instrument, regulation, rule or order made
under any statute or directive having the force of law which affects
the Project or performance of any obligations under this Contract
and any regulation or bye-law of any local authority or statutory
undertaker which has any jurisdiction with regard to the Project or
with whose systems the Project is, or is to be, connected.

a person named or identified as such in or by Part 2 of the Contract
Particulars who agrees to acquire a leasehold interest in all or part
of the Project.

any agreement or licence between the Client and any person
other than members of the Project Team that relates to the
Project, the Project site or the use of it and of which the relevant
details have been given to the Consultant (including, without
limitation, agreements with actual or prospective purchasers,
tenants and funders and those relating to planning, highways,
rights of way, light, oversailing or other easements) as listed in or
by the Contract Particulars (by reference to clause 1.1).

the rights set out in Schedule 1 vested in a Beneficiary under
clause 10.3.1.

Value Added Tax.

Headings, references to persons, legislation etc.

In the Agreement and these Conditions, unless the context otherwise requires:

A the headings, notes and footnotes are included for convenience only and shall not affect the
interpretation of this Contract;

2 the singular includes the plural and vice versa;

3 a gender includes any other gender;

4 a reference to a ‘person’ includes any individual, firm, partnership, company and any other

body corporate;
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continued 1.2

1.3

14

1.5

1.6

5 a reference to a statute, statutory instrument or other subordinate legislation (‘legislation’) is to
such legislation as amended and in force from time to time, including any legislation which
re-enacts or consolidates it, with or without modification, and including corresponding
legislation in any other relevant part of the United Kingdom; and

.6 references to documents shall, where there is a BIM Protocol or other protocol relating to the
supply of documents or information under this Agreement, be deemed to include information
in a form or medium conforming to that protocol.

Scope of the Contract

Save as otherwise stated in the Contract Particulars (by reference to this clause), nothing contained
in any document referred to in this Contract shall override or modify the Agreement or these
Conditions and it is intended that this Contract should govern all the Services and their performance,
whether carried out before or after the date of the Agreement, and shall unless otherwise stated
supersede in their entirety and with retrospective effect any interim agreement, letter of intent and/or
other arrangement on the basis of which the Services may have commenced.

Contracts (Rights of Third Parties) Act 1999

Other than such rights of any Purchasers, Tenants and/or Funder as take effect pursuant to clause

10.3.1, nothing in this Contract confers or is intended to confer any right to enforce any of its terms on

any person who is not a party to it.

Notices and other communications

A Any notice or instruction under this Contract shall be in writing.

2 Any notice required to be given in accordance with this clause 1.5.2 shall be delivered by hand
or sent by Recorded Signed for or Special Delivery post, in which case it shall be deemed to
be given on delivery.

3 Any other communications and documents to be supplied may or (where so required) shall be
sent or transmitted by the means (electronic or otherwise) and in such format as the Parties
have agreed or may from time to time agree in writing. In default of an agreed procedure they

may be sent by the means in clause 1.5.2 or any other effectual means.

4 The Parties’ addresses for delivery of notices shall be those stated in the Contract Particulars
or subsequently notified to the other Party.

Applicable law

This Contract shall be governed by and construed in accordance with the law of England.[m

Section 2

Consultant’s General Obligations

21

Performing the Services

The Consultant shall perform the Services in accordance with the Client’s Brief, exercising the level
of skill, care and diligence reasonably to be expected of a consultant holding himself out as
competent to take on the performance of the Services and experienced in projects of similar size,
scope and complexity, and shall carry them out in a manner that complies with the Statutory
Requirements and is consistent with the Cost Plan, the Programme and any Third Party
Agreements.m]

[21] Where the Parties do not wish the law applicable to this Contract to be the law of England appropriate amendments should be made.

[22] By its assumption that the consultant is ‘experienced in projects of similar size, scope and complexity’ clause 2.1 may impose a duty
of care higher than might otherwise arise. If that standard is not appropriate, the clause should be revised accordingly.
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Compliance with instructions

2.2 In performing the Services the Consultant shall comply with all lawful instructions from the Client (or
from the Lead Consultant, Contract Administrator or other designated member of the Consultant
Team on behalf of the Client) as to matters within the scope of the Project and the Consultant’s
competence, subject only to clause 6.5.

Co-operation and supply of Design Information

23 The Consultant shall liaise and co-operate fully with the other members of the Project Team, both
directly and through Consultant Team and Project Team meetings, and in accordance both with any
applicable Framework Agreement and with such procedures as the Client or Lead Consultant may
establish from time to time. In particular (but without limitation) the Consultant shall:

A supply in accordance with the Programme and/or Information Release Schedule all the
Consultant’'s Design Information required as part of the Services, together with any other
information reasonably requested by the Client or Project Team;

2 notify other members of the Project Team in due time of any requirements that the Consultant
may have for Design Information from any of them that is not provided for in the Programme or
Information Release Schedule;

3 promptly notify the Client and, where applicable, the Lead Consultant of any inconsistency or
divergence (actual or prospective) of which he becomes aware in relation to the Client’s Brief,
the Cost Plan, the Programme and/or any Third Party Agreements and of any delay or
impediment in performing the Services;

4 promptly notify those to whom the Consultant has supplied Consultant’s Design Information of
any changes to it, and of any inaccuracies or inconsistencies in it of which he becomes aware,
together with any necessary corrections, and similarly notify those from whom he has received
Design Information if he becomes aware of inaccuracies or inconsistencies in the items
received.

Specification of materials

24 Unless required by this Contract or otherwise authorised in writing by the Client or Lead Consultant,
the Consultant will not select, or permit the selection of, materials for the Project other than in
accordance with the guidelines contained in the edition of ‘Good Practice in the Selection of
Construction Materials” (British Council for Offices) current at the date of this Contract.

Joint Fire Code

2.5 Insofar as the Services concern matters within the Joint Fire Code, the Consultant shall observe its
provisions.

Consultant’s Representative and Key Personnel - roles and availability

2.6 The Consultant shall ensure that, unless otherwise agreed with the Client, Key Personnel shall fulfil
their identified roles in relation to the Services and that they and the Consultant’s Representative (or
competent deputies) are at all reasonable times available for communication and consultation with
the Client and Project Team. Instructions given to the Consultant’s Representative shall be deemed
to have been issued to the Consultant.

Sub-contracting

2.7 The Consultant shall not sub-contract the performance of any of the Services without the Client’s
prior consent. The Consultant shall remain fully responsible for any work sub-contracted.

Records and time charge estimates
2.8 A The Consultant shall keep full accounting records in accordance with any accounting
requirements and procedures specified in paragraph 8.2 of Annex A and shall on reasonable

prior notice make any such records available for inspection by or on behalf of the Client during
normal business hours.
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continued 2.8 2 To the extent that the Consultant is entitled to time-based charges (whether as part of the Fee
or otherwise) or Reimbursable Expenses, he shall prior to each work stage agreed as part of
the Programme give the Client a budgetary estimate (or updated estimate) for the time-based
charges and, where material, any Reimbursable Expenses for that work stage.

Limitations on Consultant’s obligations
29 In performing his obligations under this Contract and subject to clause 2.10, the Consultant:
A shall be entitled to assume the accuracy (in accordance with its terms) of any Design
Information supplied to him by the Client or by any member of the Consultant Team unless, as
part of the Services or by an instruction, he is expressly required to investigate matters in that

Design Information which are within the scope of his competence;

2 gives no warranty as to work or services provided by any person other than the Consultant
and his sub-contractors; and

3 shall not be liable for any failure or delay to the extent he is prevented from performing any of
the Services by any event or cause that is beyond his control.

Exceptions to clause 2.9
210 Nothing in clause 2.9.1 or 2.9.2 shall affect or modify any obligation or duty of the Consultant:
A to warn, whether under clause 2.3.3, clause 2.3.4 or otherwise;
2 (where he is the Lead Designer) under clause 3.1.1;
3 (where he is the Lead Consultant but not Lead Designer) under clause 3.1.2; or
4 (where he is the Contract Administrator) under clause 3.2.3.

Limitations of Consultant’s Iiabilitym]

2.1 A Where the Contract Particulars specify or refer to any limitation in relation to this clause
2.11.1, then, notwithstanding any other provision of this Contract, the Consultant’s aggregate
liability for any and all claims arising under or in connection with this Contract (whether in
contract, in tort, for breach of statutory duty or otherwise but excluding liability for personal
injury or death) shall be limited in the manner and to the amount stated.

2 Where the Contract Particulars specify or refer to any limitation in relation to this clause
2.11.2, the Consultant’s liability to the Client in respect of pollution or contamination damage
(excluding liability for personal injury or death) shall be limited in the manner and to the
amount stated.

Section 3 Lead Consultants and Contract Administration

Design — Lead Designer and Lead Consultant

31 A Where the Consultant is Lead Designer, he shall, in addition to design work which he himself
is to perform under this Contract, co-ordinate and integrate design work for the Project and
(subject to any necessary authority or approval of the Client under clause 3.3) promptly issue
or, where appropriate, request the issue by or on behalf of the Client of all instructions
reasonably necessary for the purpose of integrating that design work.

2 Where the Consultant is Lead Consultant but not Lead Designer, he shall exercise the level of
skill, care and diligence required by clause 2.1 to monitor that such design co-ordination and
integration are carried out.

[23] See the Guidance Notes.
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Contract Administrator’s duties and discretions
3.2 Where the Consultant is the Contract Administrator, he shall:

A exercise his powers, duties and discretions fairly, impartially and as required by the Building
Contract and nothing in clause 3.3.1 shall in any way be deemed to affect, prevent or inhibit
the exercise of those powers, duties and discretions;

2 issue the Design Information and other information required to be provided by him in
accordance with the Information Release Schedule or at such other times as the Contractor
may reasonably require, having regard to the progress of the Project, except to the extent that
the Consultant is prevented from doing so by any event or cause that is beyond his control;

3 make regular site visits to inspect the progress and quality of the works being carried out as
part of the Project and to check their conformity with the Building Contract at such intervals
and in accordance with such other requirements as are set out or referred to in the Contract
Particulars.

Limits of authority

3.3 A Notwithstanding appointment as Lead Consultant, Lead Designer and/or Contract
Administrator, subject to clause 3.2.1 in the case of the Contract Administrator and save as
otherwise expressly stated in this Contract, no Consultant shall have authority without the
Client’s prior approval to:

A approve (or otherwise) any designs or any specification or selection of materials for the
Project by any person, or the quality and standards of materials and workmanship to be
comprised in it;

2 vary any agreed design or specification of work or materials or their quality or quantity;

3 progress from a work stage specified in Annex B to the next work stage;

4 issue any instruction or any notice under the Building Contract which would:

A delay the completion of the Project; or

.2 increase the cost of the Project or any item forming part of it by more than the
respective amount(s) stated in the Contract Particulars;

5 terminate the Building Contract, or the Contractor's employment under it, or the
appointment or engagement of any member of the Project Team, agree any
amendment to the terms of such agreements or waive compliance by the Contractor or
any of the Project Team with their respective obligations under them; or

.6 enter into any contractual or other commitment on behalf of the Client.

2 In the event of an emergency on the site, the Lead Consultant or Contract Administrator shall
nevertheless have authority to issue any instruction reasonably required to prevent danger to
persons or damage to the Project or any other property, but shall promptly notify the Client of
any such instruction and its likely time and cost implications.

Section 4 Client’s General Obligations

Supply of Client information

4.1 The Client shall provide the Consultant with such information in his possession or control as is
reasonably necessary, or likely to be useful, for the purposes of providing the Services and/or
compliance with the Statutory Requirements. That information shall be supplied in accordance with
the Programme or (where not expressly included in the Programme) promptly upon the Consultant’s
reasonable request.
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Consultant Team appointments

4.2 Where at the date of execution of this Contract any appointments remain to be made to the
Consultant Team, the Client shall use all reasonable endeavours to make those appointments
promptly and within the times envisaged by, or necessary for the purposes of, the Programme and
compliance with the Statutory Requirements.

Notification of appointments etc.
4.3 The Client or Lead Consultant on his behalf shall promptly notify the Consultant of:

A additions to or other changes in the Project Team and/or the services to be provided by
members of it;

2 the appointment of the (or each) Contractor, together with relevant details of the Building
Contract with him;

3 any novations to the Contractor of appointments or contracts with the Project Team; and
4 any necessary corrections to any information supplied under clause 4.1.
Decisions, approvals and instructions

44 Decisions, approvals and instructions reasonably required by the Consultant shall be made or given
by the Client, or by the Lead Consultant or Contract Administrator or other designated member of the
Consultant Team on his behalf, within a reasonable time of the Consultant’s request.

Omissions

4.5 No instruction shall be given for the omission of any of the Services (an ‘Omission’) with a view to
their performance by any other person unless either:

A the Consultant is in material breach of his obligations and such reallocation is reasonably
necessary to ensure the proper carrying out of those Services and/or the progress of the
Project in accordance with the Programme; or

2 the Consultant recommends reallocation to a specialist or another consultant.

Where clause 4.5.1 or 4.5.2 applies, then, unless it is agreed that the Consultant shall procure the
work in question by sub-contracting it to that specialist or consultant, there shall be a fair and
reasonable adjustment to the Fee (and, if appropriate, to the instalments specified in Annex A) to be
agreed between the Parties or, in default of such agreement, assessed by the Client.

Contingent payments — information and assessment

4.6 Where any condition attaching to a payment to the Consultant under this Contract relates to an event
or matter that is not or may not be within the immediate knowledge of the Consultant, the Client shall
promptly notify the Consultant of the occurrence of the event or fulfilment of the condition and, where
an assessment of the payment is required, shall procure that that assessment is carried out promptly.

Project Team — delay or default

4.7 If the Consultant is at any time materially delayed or hindered in performing the Services by any
delay or default on the part of any other member of the Project Team and notifies the Client and/or
the Lead Consultant with relevant particulars, the Client shall exercise his powers to ensure, as far as
is reasonably practicable, that the delay or default is promptly corrected.

Section 5 Representatives and Key Personnel

Client’s Representative

5.1 The Client's Representative shall be the authorised recipient for all notices to and other
communications with the Client under this Contract and, subject only to such limits on his authority as
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continued 5.1 are from time to time notified to the Consultant in accordance with clause 1.5.2, shall otherwise have
full power and authority to represent the Client. If at the date of this Contract no appointment has
been made to the post, or if at any time the appointee ceases to hold the post, the Client shall
promptly appoint or replace the Client’s Representative and notify the Consultant accordingly.

Consultant’s Representative and Key Personnel — changes

5.2 A The Consultant shall not remove the Consultant’s Representative or any of the Key Personnel
from their post or replace such person without the Client’s prior approval of the removal or of
the replacement appointee. Where practicable, the Consultant shall arrange an appropriate
handover period. The Client shall not unreasonably withhold or delay any such approval.

2 If for any reason the Consultant’s Representative or any of the Key Personnel ceases to hold
their post, the Consultant shall, subject to such approval, promptly appoint a replacement.

Client’s right to require removal

5.3 After consultation with the Consultant, the Client may require the removal of the Consultant’s
Representative or any of the Key Personnel or of any other person engaged in performing the
Services if, in the Client’'s reasonable opinion, their performance or conduct is or has been
unsatisfactory.

Section 6 Further Services, Changes and Fee Adjustments

Optional Services

6.1 The Consultant shall perform any Optional Services that the Client instructs and shall be entitled to
charge for such services on the basis set out in Annex A. The Consultant shall promptly notify the
Client if at any time he considers such services necessary or desirable for the purposes of the
Project.

Additional Services

6.2 In addition to the Optional Services, the Client may instruct the Consultant to perform services which
are additional to or represent an alteration in the Services as then specified (including changes to the
definitive design) (‘Additional Services’) to the extent that they are within the scope of the Project and
the Consultant's competence. The Consultant shall promptly notify the Client of any Additional
Service that he at any time considers necessary or desirable.

Changes
6.3 The Fee and/or other amounts payable to the Consultant under this Contract shall be adjusted for

additional work and for any additional costs that the Consultant incurs as a result of any of the
following (a ‘Change’):

A instructions for any Additional Services;
2 instructions for any Omissions;
3 instructions (or changes in the Client's Brief, Cost Plan or Programme) that require or

necessitate any other material change in any of the Services or in the sequence or timing for
performing any of them; and

4 any event or cause related to the Project that is beyond the Consultant’s control and materially
alters, prolongs or disrupts the performance of the Services, including any default on the part
of the Client, the Contractor or any other member of the Project Team.

Notification by the Consultant

6.4 Where the Consultant wishes to claim an adjustment of the Fee and/or any other additional payment
or reimbursement in respect of any Additional Services or other Change, he shall promptly and
before implementing the relevant instruction notify the Client to that effect upon receipt of the
instruction, resolution of any objection under clause 6.5 or the occurrence of the relevant event or
cause (as the case may be). Such natification shall include, or as soon as practicable be followed by:
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continued 6.4

Page 28 CA 2016

6.5

6.6

6.7

A (in the case of any instructions for Additional Services that are within clause 6.3.3) an estimate
of the required time and cost involved that is consistent, in the terms of cost, with any rates set
out in Annex A that are properly applicable;

2 (in the case of any Omissions) the amount of any costs and expenses already reasonably and
properly incurred or reasonably, properly and unavoidably committed to; and

3 (in the case of any event or occurrence within clause 6.3.4) an estimate of the amount of any
loss and/or expense and of any delay arising from it.

Where additional time is required for performance of any of the Services and the Client so requests,
the Consultant shall also promptly give a quotation for accelerating or resequencing the Services or
part of them with a view (so far as is reasonably practicable) to offsetting the actual or potential delay
(an ‘Acceleration Quotation’) and, where the instruction, event or occurrence affects or is likely to
affect the Contractor and/or any other member of the Project Team, the Consultant shall immediately
liaise with them so as to enable the Lead Consultant to report to the Client upon the additional time
and cost implications for the Project.

Consultant’s right of objection

If the Consultant considers that, irrespective of any extension of time or financial adjustment, an
instruction for a Change would compromise or materially and adversely affect the Project, the
performance of the Services or compliance with the Statutory Requirements, and he makes a
reasonable written objection to the Client, the Consultant shall not be obliged to comply for so long as
the objection remains unresolved. In the event of such an objection, the Parties shall promptly meet
and consult as necessary with other relevant members of the Project Team with a view to immediate
resolution of the matter. Time for compliance with clause 6.4 shall be adjusted accordingly.

Adjustment of Fee, other payments and time

Where following natification by the Consultant under clause 6.4 the Client confirms his instruction for
a Change within clauses 6.3.1 to 6.3.3 or the Consultant is able to demonstrate loss and/or expense
and/or delay arising from an event or cause within clause 6.3.4:

A in the case of Additional Services or any matter within clause 6.3.3 or 6.3.4, the addition to the
Fee, Reimbursable Expenses and/or any other payment shall be such amount as is agreed
between the Parties or, in default of such agreement, fairly valued by or on behalf of the Client,
based upon the net additional time spent by the Consultant in performing them;

2 in the case of an Omission, the reduction in (or amount offset against any increase in) any
payment and, in a case falling within clause 6.3.4, the amount of any loss and/or expense
payable to the Consultant shall in default of agreement between the Parties be fairly valued by
or on behalf of the Client, taking account (in the case of an Omission instructed other than in
the circumstances mentioned in clauses 4.5.1 and 4.5.2) of such costs and expenses as are
referred to in clause 6.4.2;

5 where an Acceleration Quotation has been given, the Consultant shall be under no obligation
to accelerate or resequence performance of the Services unless and until the quotation is
accepted or the Parties otherwise agree, but in each other case a fair adjustment of time shall
where relevant be made;

4 in making any valuation pursuant to this clause 6.6, the Client or valuer shall be entitled to
make reasonable adjustments to the timing of any related payment or instalment that has not
then fallen due; and

5 where a Change or adjustment of the Fee or any other amount payable under this Contract
affects the criteria for, or achievability of any Incentive Payment to which the Consultant may
be entitled, then, save in the case of any default on the part of the Consultant, a fair and
reasonable adjustment shall be made.

Adjustment for default
If as a result of a default by the Consultant the Client incurs a liability to another member of the
Consultant Team or to any contractor or specialist, the Consultant shall allow, and the Client, without

affecting his other rights or remedies, shall be entitled to adjust the Fee or other payment to reflect,
any amounts reasonably and properly paid by the Client on that account.
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Section 7 Payment

Amounts payable
71 The Client shall pay the Consultant:
A the Fee;
2 Reimbursable Expenses;
3 any Incentive Payments payable; and

4 any amounts payable pursuant to section 6 that are not included by way of adjustment of any
other amount (‘Additional Payments’)

together with any VAT properly payable in respect of such sums.
Fee — instalments

7.2 The Fee shall be payable by instalments at the invoice dates or stages/milestones respectively
specified in Annex A (‘the specified dates’). The due date for payment in each case shall be the
specified date or (if later) the date of submission of the Consultant’s invoice.

Reimbursable Expenses and Additional Payments

7.3 Reimbursable Expenses and (unless otherwise agreed) any Additional Payment, or instalment of it,
may be included in an invoice for an instalment of the Fee following the period in which such
expenses were paid or incurred or to which the Additional Payment or instalment relates. Each such
amount shall become due upon the same date as the Fee instalment.

Incentive Payments

7.4 The due date for any Incentive Payment shall be the date upon which it becomes payable in
accordance with the conditions attaching to it, as set out or referred to in Annex A, or (if later) the date
of submission of the Consultant’s invoice.

Invoices

7.5 Each invoice shall state the sum that the Consultant considers due to him at the due date, together
with VAT, shall show the basis on which that sum has been calculated and shall be accompanied by
such documents, vouchers and receipts as are specified in paragraph 8.1 of Annex A or are
otherwise reasonably required by the Client.

Final date for payment

7.6 In each case the final date for payment of any amount payable under clauses 7.1 to 7.4 shall be 14
days from the due date.

Payment — amount and notices

7.7 A If the Client intends to pay less than the sum stated as due from him in the Consultant’s
invoice, he shall not later than 5 days before the final date for payment give notice to the
Consultant of that intention (a ‘Pay Less Notice’) specifying the sum the Client considers to be
due to the Consultant at the date the notice is given and the basis on which that sum has been
calculated. Where such notice is given, the payment to be made on or before the final date for
payment shall not be less than the amount stated as due in the notice.

2 Unless a Pay Less Notice is given, the Client shall pay the sum specified in the invoice.
3 A Pay Less Notice may be given on behalf of the Client by the Client’s Representative or by
any other person who the Client notifies the Consultant as being authorised to do so. It is

immaterial to the requirement for the giving of such notice that the amount the Client then
considers to be due may be zero.
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Interest

7.8 If the Client fails to pay a sum, or any part of it, due to the Consultant under this Contract by its final
date for payment, the Client shall, in addition to any unpaid amount that should properly have been
paid, pay the Consultant simple interest on that amount at the Interest Rate for the period from the
final date for payment until payment is made. Any such unpaid amount and any interest under this
clause 7.8 shall be recoverable as a debt. Acceptance of a payment of interest under this clause 7.8
shall not be construed as a waiver of the Consultant’s right to proper payment of the principal amount
due, to suspend performance under clause 7.9 or to terminate his engagement under clause 11.5.

Consultant’s right of suspension

7.9 A If the Client fails to pay the Consultant the invoiced sum or, if a Pay Less Notice is given, the
amount specified in that notice (together with any VAT properly chargeable in respect of such
sum or amount) by the final date for payment and the failure continues for 7 days after the
Consultant has given notice to the Client of his intention to suspend the performance of the
Services and the grounds for such suspension, the Consultant, without affecting his other
rights and remedies, may suspend performance of any or all of those obligations until payment
is made in full. Where payment is made in full the Consultant shall notify the Client of the
resumption of the Services.

2 Where the Consultant exercises his right of suspension under clause 7.9.1, he shall be
entitled to a reasonable amount in respect of costs and expenses reasonably incurred by him
as a result of exercising the right.

3 Applications in respect of any such costs and expenses shall be made to the Client and the
Consultant shall with his application or on request submit such details of them as are
reasonably necessary for ascertaining the amount in question.

Section 8 Insurance

Professional Indemnity and Public Liability insurance

8.1 The Consultant shall maintain with reputable insurers that have a place of business in the United
Kingdom:
A Professional Indemnity insurance with limits of indemnity of the types and in amounts not less

than those stated in the Contract Particulars; and

2 if the Contract Particulars state that it is required, Public Liability insurance in respect of death
and personal injury and injury or damage to property in a sum not less than the amount stated
in the Contract Particulars for any one occurrence or series of occurrences arising out of one
event,

provided in the case of any renewal of Professional Indemnity insurance that it remains available at
commercially reasonable rates.

Period of insurance
8.2 A Subject to the proviso in clause 8.1, Professional Indemnity insurance shall be maintained
from the date of this Contract until the expiry of the period stated in the Contract Particulars;
that obligation shall not be affected by the expiry or termination of the Consultant’s

engagement.

2 Unless a shorter period is stated in the Contract Particulars, Public Liability insurance (where
required) shall be maintained for the duration of the Consultant’s engagement.

Evidence of insurance

8.3 The Consultant shall on reasonable notice send to the Client such documentary evidence as the
Client may reasonably require that such insurances have been effected and/or are being maintained.
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Non-availability of Professional Indemnity insurance

8.4 If Professional Indemnity insurance as at renewal has ceased to be available at commercially
reasonable rates, the Consultant shall promptly notify the Client in order that they may discuss the
means of best protecting their respective positions.

Section 9 Use of Consultant’s Design Information, Confidentiality etc.

Use of the Consultant’s Design Information

9.1 A Unless otherwise agreed in writing in relation to any specific items, all rights including (without
limitation) copyright in the Consultant's Design Information shall remain vested in the
Consultant.

2 Subject to clause 9.1.4 and to all sums due and payable under this Contract to the Consultant
having been paid, the Consultant grants to the Client an irrevocable royalty-free licence to
copy and use the Consultant’s Design Information and to reproduce the designs and content
of that Design Information for any purpose relating to the Project including (without limitation)
its construction, completion, maintenance, letting, sale, promotion, advertisement,
reinstatement, alteration, refurbishment and repair.

3 The licence referred to in clause 9.1.2:
A shall enable the Client to copy and use the Consultant’s Design Information for an
extension of the Project, but (unless terms for such use are stated in paragraph 9 of
Annex A) not to reproduce any designs contained in that Design Information for any
such extension;

2 includes the right to grant sub-licences; and

3 shall continue in force notwithstanding the expiry or termination of the Consultant’s
engagement.

4 Where the design work to be performed by the Consultant:

A is not a scheme design or detail design work; or

2 is a scheme design or detail design work but the Consultant's engagement is
terminated by the Client under clause 11.5.1 prior to completion of that design or
design work,

the reproduction of any such design or design work in the execution of the Project or any part
of it shall be subject to such payment and other terms as are fair and reasonable in all the
circumstances.

5 The Consultant shall not be liable for the consequences of any use of the Consultant's Design
Information by the Client or any other person for any purpose other than that for which it was
prepared.

Confidentiality and publicity

9.2 A During the Consultant’'s engagement and for a period of 6 years after its expiry or termination:

A the Consultant shall keep all Project-specific information confidential; and

2 each Party shall keep confidential all information supplied to him regarding the
business and affairs of the other Party that is of a confidential nature.

2 The undertakings in clause 9.2.1 shall not apply to the extent that:

A the information supplied is known to the recipient Party independently and without
restriction;

© The Joint Contracts Tribunal Limited 2017 CA 2016 Page 31





continued 9.2.2 2 the information supplied is in, or comes into, the public domain other than through
wrongful use or disclosure by that Party;

3 the disclosure or use by that Party is reasonably necessary for the proper performance
of the Services or this Contract or to enforce any rights under this Contract; or

4 that Party is required by law to disclose it.

3 The Client’s consent shall be required to any publicity or publication relating to the Project but
shall not be unreasonably delayed or withheld.?4

4 Where the Client is a Local or Public Authority or other body of the type mentioned in
Supplemental Provision 1, his obligations of confidentiality shall be subject to that
Supplemental Provision.

Section 10 Assignment, Novation, Third Party Rights and Collateral
Warranties

Restrictions on assignment

10.1 Subject to clause 10.2, where it is stated to apply, neither the Client nor the Consultant shall without
the consent of the other assign this Contract or any rights thereunder.

Novation!®

10.2  Where the Building Contract is a design and build contract and the Contract Particulars state that this
clause 10.2 applies, the Consultant shall, within 28 days of the Client’s request notified in accordance
with clause 1.5.1, execute and deliver to the Client a novation agreement with the Contractor in the
form identified in the Contract Particulars or such other form as the Client may reasonably require.
With effect from the date of that novation agreement references to the Client in this Contract shall
(unless the context otherwise requires) be construed as references to the Contractor but, save as
expressly provided by the form of novation, any then subsisting variations to the Services and other
obligations of the Parties shall continue to apply and the rights and obligations of the Consultant in
respect of the Project shall otherwise remain unchanged.

Third Party Rights and Collateral Warranties

10.3 .1 Where Part 2 of the Contract Particulars provides that a Beneficiary is entitled to Third Party
Rights under this Contract, the rights set out in Schedule 1 shall vest in that Beneficiary on the
date of receipt by the Consultant of the Client’s notice to that effect, given in accordance with
clause 1.5.2 and stating the name of the Beneficiary, his address for communications and the
nature of his interest in the Project.

2 Where Part 2 of the Contract Particulars provides that a Beneficiary is entitled to a Collateral
Warranty from the Consultant, identifies the relevant form and gives the details required to
complete it, the Consultant, within 14 days of receipt of notice from the Client given in
accordance with clause 1.5.2, identifying the Beneficiary and nature of his interest in the
Project and accompanied by the form of warranty identified in the Contract Particulars, shall
execute the Warranty and deliver it to the Beneficiary or as the Client directs.

3 Where this Contract is executed as a deed, any collateral warranty shall be executed as a
deed; where this Contract is executed under hand, any such warranty may be executed under
hand.

[24] See the Guidance Notes.

[25] As to forms of novation agreement, see the Guidance Notes.
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continued 10.3 4 Where Third Party Rights have vested in any Purchaser or Tenant, the Client and the
Consultant shall not be entitled without the consent of that Purchaser or Tenant Beneficiary to
amend or vary the express provisions of this clause 10.3.4 or, as they affect the Beneficiary,
those of Schedule 1 but, subject thereto, the rights of the Client and/or the Consultant:

A to terminate the Consultant’'s engagement under this Contract, or to agree to rescind
this Contract itself;

2 to agree to amend or otherwise vary or to waive any terms of this Contract;

3 to agree to settle any dispute or other matter arising out of or in connection with this
Contract, in each case in or on such terms as they shall in their absolute discretion think
fit,

shall not be subject to the consent of any Purchaser or Tenant Beneficiary.

5 Where Third Party Rights have been vested in a Funder pursuant to clause 10.3.1:

A no amendment or variation shall be made to the express terms of this clause 10.3 or, as
they affect the Funder, those of Schedule 1, without the prior written consent of the
Funder; and

2 neither the Client nor the Consultant shall agree to rescind this Contract, and the rights
of the Consultant to terminate his engagement under it or to treat it as repudiated shall
in all respects be subject to the provisions of paragraph 9 of Schedule 1

but, subject thereto, unless and until the Funder gives notice under paragraph 8 of Schedule
1, the Consultant shall remain free without the consent of the Funder to agree with the Client
to amend or otherwise vary or to waive any term of this Contract and to settle any dispute or
other matter arising out of or in connection with it, in each case in such terms as they think fit,
without any requirement that the Consultant obtain the consent of the Funder.

.6 The Client acknowledges that the Consultant is entitled to rely on any notice given by a Funder
under paragraph 8 of Schedule 1 as conclusive evidence of the right of the Funder to give
such notice and that acceptance of the instructions of the Funder or Funder's nominee
following such notice shall not constitute a breach of the Consultant’s obligations under this
Contract.

Section 11 Suspension by the Client and Termination

Suspension by the Client

11.1  The Client may at any time on not less than 14 days’ notice to the Consultant given in accordance
with clause 1.5.2 require him to suspend performance of the whole or any part of the Services.
Following the issue of a notice under this clause 11.1, the Client shall pay the Consultant in
accordance with section 7:
A any accrued instalments of the Fee and of any Additional Payment then unpaid,;

2 a fair proportion of the next instalment in each case, having regard to the Services performed
(or to be performed to the effective date of suspension) since the last instalment fell due;

3 all Reimbursable Expenses accrued; and

4 any demobilisation costs properly and necessarily incurred by the Consultant in complying
with the notice,

together with any VAT properly payable.
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11.3

11.6

Remobilisation

The Client may at any time within 2 months (or such other period as is specified in the Contract
Particulars) following the notice under clause 11.1 instruct the Consultant to recommence the
performance of the suspended Services. The Consultant shall comply with any such instruction as
soon as reasonably practicable and the Client shall pay the Consultant any remobilisation costs
properly and necessarily incurred by him as a result.

Notification of costs
The Consultant shall:

A notify the Client promptly of the amount of any demobilisation and remobilisation costs which
he intends to claim;

2 provide to the Client such supporting documents as the Client may reasonably require to verify
the amount claimed; and

3 use all reasonable endeavours to minimise those costs.
Extended suspension

In the case of a suspension by the Client of the whole or a substantial proportion of the Services for
any reason, where the Client has not within the period referred to in clause 11.2 instructed the
Consultant to recommence the performance of all or substantially all the Services that remain to be
performed, the Consultant, after giving to the Client not less than 14 days’ prior notice of his intention
to do so, may give notice to the Client terminating the Consultant’'s engagement. Each notice under
this clause 11.4 shall be given in accordance with clause 1.5.2 and, if notice of termination is given,
clause 11.6 shall apply.

Termination

A The Client may at any time give the Consultant not less than 14 days’ notice terminating his
engagement.
2 If either Party is insolvent, the other may give notice to that Party terminating the Consultant’s

engagement with immediate effect.

3 If either Party (‘the defaulting Party’) commits a material breach of his obligations, the other
Party may give notice to the defaulting Party specifying the breach and requiring its remedy. If
the defaulting Party fails to comply with the notice within 14 days, the other Party may give
notice to the defaulting Party terminating the Consultant’s engagement with immediate effect.

4 Where this Contract is one to which regulation 73(1) of the PC Regulations applies and the
circumstances set out in regulation 73(1)(a), 73(1)(b) or 73(1)(c) of those regulations apply,
the Client shall be entitled by notice to the Consultant to terminate the Consultant’s
engagement.

5 Notice of termination of the Consultant's engagement shall not be given unreasonably or
vexatiously.

.6 Each notice referred to in clauses 11.4 and 11.5 shall be given in accordance with clause
1.5.2.

Consequences of termination
A Following the issue of a notice of termination under clause 11.4 or 11.5:

A the Parties shall consult and take all reasonable steps to bring the Services to an
orderly close within the period of notice (or, if the termination takes immediate effect,
within 14 days thereafter); and

2 the Consultant shall deliver to the Client within 14 days copies of the Consultant’s
Design Information (including any information prepared prior to the date of termination
and not previously provided to the Client), provided that in the case of termination
under clause 11.4 or by the Client under clause 11.5.4 (regulation 73(1)(a) or 73(1)(c))
or where the Consultant terminates under clause 11.5, the Consultant shall be obliged
to do so only against the Client’s payment of any amount due under clause 11.6.2.
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continued 11.6 2 The amount due on termination from the Client to the Consultant or (if a negative amount)
from the Consultant to the Client shall be the aggregate of:

A an amount determined in accordance with Annex A (after making any appropriate
apportionments);

2 any Reimbursable Expenses;

3 (where the termination is not due to the Consultant’s insolvency or material breach or
under clause 11.5.4 (regulation 73(1)(b))) any demobilisation and other costs
reasonably and properly incurred by the Consultant as a result of the termination; and

4 (where the Consultant terminates his engagement under clause 11.5.2 or 11.5.3) any
other direct loss and/or damage caused to the Consultant by the termination,

less amounts previously paid to the Consultant and less (where the termination is due to the
Consultant’s insolvency or material breach or under clause 11.5.4 (regulation 73(1)(b))) any
additional costs reasonably and properly incurred by the Client in procuring the completion of
the Services by others, but together in each case with any VAT properly payable.

3 The amount due on termination shall be calculated and invoiced within 2 months of the date of
termination by the Party giving notice of it and the final date for payment shall be 14 days from
the date of submission of the invoice. With respect to the invoice the provisions of clause 7.7
(or its converse) shall apply.

4 Where the Client terminates the Consultant’'s engagement under clause 11.5.1, the Client
shall not be liable to the Consultant for any loss of profit, loss of contracts or other losses or,
except as set out in clauses 11.6.2.1 to 11.6.2.3, any costs or expenses that arise out of the
termination.

5 Termination of the Consultant’s engagement shall not affect any accrued rights or remedies of
either Party.

Section 12 Settlement of Disputes

Mediation

121 Subject to Article 4, if a dispute or difference arises under this Contract which cannot be resolved by
direct negotiations, each Party shall give serious consideration to any request by the other to refer
the matter to mediation.

Adjudication

12.2  If adispute or difference arises under this Contract which either Party wishes to refer to adjudication,
the Scheme shall apply, except that for the purposes of the Scheme the Adjudicator shall be the
person (if any) and the nominating body shall be that stated in the Contract Particulars.

Arbitration

Conduct of arbitration

12.3  Any arbitration pursuant to Article 5 shall be conducted in accordance with the JCT 2016 edition of
the Construction Industry Model Arbitration Rules (CIMAR), provided that if any amendments to that
edition of the Rules have been issued by the JCT the Parties may, by a joint notice in writing to the
Arbitrator, state that they wish the arbitration to be conducted in accordance with the Rules as so
amended. References in clause 12.4 to a Rule or Rules are references to such Rule(s) as set out in
the JCT 2016 edition of CIMAR.
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12.4

12.5

12.6

12.7

12.8

Notice of reference to arbitration

A Where pursuant to Article 5 either Party requires a dispute or difference to be referred to
arbitration, that Party shall serve on the other Party a notice of arbitration to such effect in
accordance with Rule 2.1 identifying the dispute and requiring the other Party to agree to the
appointment of an arbitrator. The Arbitrator shall be an individual agreed by the Parties or,
failing such agreement within 14 days (or any agreed extension of that period) after the notice
of arbitration is served, appointed on the application of either Party in accordance with Rule
2.3 by the person named in the Contract Particulars.

2 Where two or more related arbitral proceedings in respect of the Project fall under separate
arbitration agreements, Rules 2.6, 2.7 and 2.8 shall apply.

3 After the Arbitrator has been appointed either Party may give a further notice of arbitration to
the other Party and to the Arbitrator referring any other dispute which falls under Article 8 to be
decided in the arbitral proceedings and Rule 3.3 shall apply.

Powers of Arbitrator
Subject to the provisions of Article 5, the Arbitrator shall, without prejudice to the generality of his
powers, have power to rectify this Contract so that it accurately reflects the true agreement made by
the Parties, to direct such valuations as may in his opinion be desirable in order to determine the
rights of the Parties and to assess and award any sum which ought to have been the subject of or
included in any payment, valuation or assessment and to open up, review and revise any valuation,
assessment, decision, requirement or notice and to determine all matters in dispute which shall be
submitted to him in the same manner as if no such valuation, assessment, decision, requirement or
notice had been given or made.

Effect of award

Subject to clause 12.7 the award of the Arbitrator shall be final and binding on the Parties.

Appeal — questions of law

The Parties hereby agree pursuant to section 45(2)(a) and section 69(2)(a) of the Arbitration Act
1996 that either Party may (upon notice to the other Party and to the Arbitrator):

A apply to the courts to determine any question of law arising in the course of the reference; and

2 appeal to the courts on any question of law arising out of an award made in an arbitration
under this arbitration agreement.

Arbitration Act 1996

The provisions of the Arbitration Act 1996 shall apply to any arbitration under this Contract wherever
the same, or any part of it, shall be conducted.
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Schedules

Schedule 1 Third Party Rights

(Clause 10.3.1)

1 The Consultant warrants to each Beneficiary in whom rights under this Schedule are vested by notice
under clause 10.3.1 that he has complied and will comply with his obligations under this Contract.

2 The rights vested in each Beneficiary shall come into effect upon such notice being given or, in the
case of a Purchaser or Tenant, the date of practical completion of the Project, if later.

3 In the event of any breach of the warranty in paragraph 1, the Consultant’s liability to the Beneficiary
shall be limited to that proportion of the losses arising which it would be just and equitable to require
the Consultant to pay having regard to the extent of the Consultant’s responsibility for those losses
on the basis that:

A each other member of the Consultant Team has given contractual warranties and
undertakings or conferred third party rights on the Beneficiary as regards the performance of
his services in connection with the Project that are no less onerous than those of the
Consultant and that there are no exclusions or limitations on liability as between any such
Consultant and the Client;

2 the Contractor has provided contractual undertakings or conferred third party rights on the
Beneficiary in respect of his obligations under the Building Contract (excluding for the
purposes of this paragraph 3 any work or services sub-contracted to the Consultant, through
novation or otherwise) and that there are no exclusions or limitations of liability affecting the
Building Contract;

3 the other members of the Consultant Team and the Contractor have each paid to the
Beneficiary such proportion of the Beneficiary’s losses as it would be just and equitable for
them to pay having regard to their responsibility for those losses.

(Reference to exclusions and limitations shall for the purposes of this paragraph 3 include joint or
composite insurance arrangements having a similar effect.)

4 The Consultant shall be entitled in any action or proceedings by a Beneficiary to rely on any term in
this Contract and to raise the equivalent rights in defence of liability as it would have against the
Client under this Contract.

5 In the case of a Purchaser or Tenant Beneficiary, the losses for which the Consultant shall be liable in
the case of a breach of his warranty under paragraph 1 of this Schedule, but subject to paragraphs 2,
3 and 4, are:

A the reasonable costs of repair, renewal and/or reinstatement of any part or parts of the Project
to the extent that they result from the breach and that the Purchaser or Tenant incurs such
costs or becomes liable for them, either directly or by way of financial contribution; and

2 (if Part 2 of the Contract Particulars state that this paragraph 5.2 applies and specify a
maximum liability) any other losses incurred by the Purchaser

up to that maximum liability.
If by the Contract Particulars paragraph 5.2 is stated or deemed not to apply, the Consultant shall not
be liable for any losses incurred by the Purchaser or Tenant other than the costs referred to in

paragraph 5.1, and, whether or not that paragraph applies, the Consultant shall have no liability to
the Purchaser or Tenant for any delay in the performance of the Services.
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No Purchaser or Tenant Beneficiary shall have authority to issue any instruction or direction to the
Consultant in relation to this Contract, nor shall any Funder have such authority unless and until the
Funder has given notice under paragraph 8.

In the case of each Beneficiary, the Consultant:

A grants an irrevocable royalty-free licence to use the Consultant’s Design Information in the
same terms as is agreed to be granted to the Client by clause 9.1.2, but subject to clauses
9.1.3 to 9.1.5 and limited in the case of a Purchaser or Tenant of part only of the Project to
such of that Design Information as relates to the part acquired or leased; and

2 undertakes on request to produce evidence that Professional Indemnity insurance is being
maintained in accordance with section 8 and, in the circumstances mentioned in clause 8.4,
promptly to notify and discuss protective measures with the Beneficiary.

If so required by a Funder by written notice given to the Consultant at any time during the
Consultant’'s engagement under this Contract, the Consultant shall, subject to the conditions in
paragraph 10, accept the instructions and directions of the Funder in respect of the Project to the
exclusion of the Client.

The Consultant shall not exercise any right to terminate his engagement under this Contract or to
accept a repudiation of it by the Client without having first given to the Funder not less than 14 days’
written notice that the Consultant has the right to terminate or accept repudiation, accompanied by
copies of any related notices to the Client (whether of any specified default, suspension or otherwise)
previously given by the Consultant. If prior to the expiry of the period of notice to the Funder, the
Funder gives notice to the Consultant under paragraph 8 and complies with the conditions in
paragraph 10, the Consultant shall not exercise the right to terminate or accept repudiation and this
Contract shall continue as if the right had not arisen.

The conditions referred to in paragraphs 8 and 9 are that the Funder shall in writing to the Consultant
accept liability for all amounts due to the Consultant but unpaid at the date of the Funder’s notice
under paragraph 8 and for performance of the Client’s other obligations under this Contract, including
payment of all amounts subsequently becoming due to the Consultant. As from such acceptance,
without affecting any accrued liability of the Consultant to the Client for any breach of this Contract,
the Consultant’s obligations and liability under this Contract shall be to the Funder in place of the
Client; the Funder shall be entitled to delegate or assign to a nominee the right to give instructions or
directions and/or to perform any other functions of the Client under this Contract but shall remain
liable as principal obligor and not merely as surety for all amounts due or become due to the
Consultant under this Contract.

The Consultant shall have no liability to the Funder in respect of any delay in performing the Services
unless and until the Funder gives notice under paragraph 8 and acceptance in accordance with
paragraph 10, and shall not be liable for any amount paid to or deducted by the Client on account of
any delay.

The rights of a Beneficiary contained in this Schedule may be assigned without the consent of the
Consultant by the Beneficiary, by way of absolute legal assignment, to another person (P1) and by
P1, by way of absolute legal assignment, to another person (P2). In such cases the assignment shall
only be effective upon written notice of it being given to the Consultant. No further or other
assignment of these rights will be permitted and in particular P2 shall not be entitled to assign these
rights.

Unless otherwise agreed between the Consultant and the Beneficiary, any notice to be given under
this Schedule shall be sent by the means specified in clause 1.5.2.

No action or proceedings for any breach of the rights contained in this Schedule shall be commenced

against the Consultant after the expiry of the relevant period from the date of completion of the

Services. For the purposes of this paragraph, the relevant period shall be:

A where this Contract is executed under hand, 6 years; and

2 where this Contract is executed as a deed, 12 years.

A This Schedule shall be governed by and construed in accordance with the law of England and
subject to paragraph 14.2 the English courts shall have jurisdiction over any dispute or

difference between the Consultant and the Beneficiary which arises out of or in connection
with this Schedule.
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continued 15 2 Where a Funder gives notice under paragraph 8, any dispute or difference which shall arise
between the Consultant and the Funder (or its nominee) shall be subject to the provisions of
Article 4 and (where they apply) Article 5 and clauses 12.3 to 12.8.
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Schedule 2

(Third Recital)

Supplemental Provisions

Supplemental Provision 1 applies where the Client is a Local or Public Authority or other body of the
type mentioned in that provision; Supplemental Provision 2 applies where the Client is a Local or
Public Authority and this Contract is subject to the PC Regulations.

Transparency

1 Where the Client is a Local or Public Authority or other body to whom the provisions of the Freedom
of Information Act 2000 (‘FOIA’) apply, the Parties acknowledge that, except for any information
which is exempt from disclosure in accordance with the provisions of FOIA, the content of this
Contract is not confidential. The Client shall be responsible for determining in his absolute discretion
whether any of the content of this Contract is exempt from disclosure in accordance with the
provisions of FOIA. Notwithstanding any other term of this Contract:

A the Consultant hereby consents to the Client publishing any amendments to the standard form
JCT contract in their entirety, including changes to the standard form agreed from time to time,
but in each case with any information which is exempt from disclosure in accordance with the
provisions of FOIA redacted;

2 the Client shall promptly inform the Consultant of any request for disclosure that he receives in
relation to this Contract.

The Public Contracts Regulations 2015

2 Where the Client is a Local or Public Authority and this Contract is subject to the PC Regulationsm]:

A where regulation 113 of the PC Regulations applies to this Contract, the Consultant shall
include in any sub-contract entered into by him suitable provisions to impose the requirements
of regulation 113(2)(c)(i) and (ii);

2 the Consultant shall include in any sub-contract entered into by him provisions requiring the
sub-consultant:

A to supply and notify to the Consultant the information required (as applicable) under
regulations 71(3), 71(4) and 71(5) of the PC Regulations; and

2 to include in any sub-subcontract he in turn enters into provisions to the same effect as
required under paragraph 2.2.1 of Supplemental Provision 2;

-3 A the Consultant shall include in any sub-contract entered into by him provisions that
shall entitle him to terminate the sub-consultant's engagement where there are
grounds for excluding the sub-consultant under regulation 57;

2 in the event the Client requires the Consultant to terminate a sub-consultant’'s
engagement pursuant to regulation 71(9) the Consultant shall take the appropriate
steps to terminate that engagement and where required by the Client under regulation
71(9) shall, or in circumstances where there is no such requirement may, appoint a
replacement sub-consultant.

[26] An explanatory summary of those provisions in the PC Regulations that are reflected in this Contract is contained in the Guidance

Notes.
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Annex A Fee and Other Payments

Note: An asterisk * indicates text that is to be deleted as appropriate.

The Fee
1 A The Fee *is/comprises:
* the fixed sum of £ /
* per cent of Total Construction Cost/
2 ‘Total Construction Cost’ means for these purposes the amount payable to the Contractor

under the Building Contract for the Project excluding:

« any fees for design work by the Contractor or his sub-contractorst?”

 any direct loss and/or expense payable to the Contractor, and

« VAT

and with no deduction for any liquidated damages payable or deductible or for any deductions

under the Building Contract in respect of incorrect setting out, defects allowed to remain and
the like.

Payment of Fee etc.

2 The Fee shall be payable in accordance with section 7 in the following amounts or percentagesm]:
[Invoice date or stage/milestone] [Percentage of Fee or amount]|
[27] If the Fee is in whole or part to be calculated as a percentage of Total Construction Cost but the design fee element is unlikely to be

readily identifiable, it may be more convenient to delete this line and make the appropriate adjustment when agreeing the percentage.

[28] If the dates or stages/milestones are not specified sufficiently clearly, the Scheme for Construction Contracts (under the Housing
Grants, Construction and Regeneration Act 1996) will apply.
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Incentive Paymentslzg]

3
Optional Services
4 The following comprise the Optional Services which, where required, shall be for the following
amounts or calculated and charged on the following basis:
[Optional Service] [Amount/basis of calculation]
Applicable rates
5 The * daily/weekly all-in rate for any necessary extension of the Services work (and for the purposes
of any apportionment under clause 11.6.2.1) is
£ based on the Consultant’s Project Staff of
[No.] [Person/Grade] [Rate per hour/day]
£ per
£ per
£ per
£ per
£ per
£ per
£ per
[29] To be completed where the Consultant is entitled to any incentive payment(s), subject to fulfilment of the conditions, either as part of

a wider Project incentive scheme or as an individual incentive that is more readily dealt with separately and not as an element of the
Fee. The entry for these particulars may conveniently refer to a separate scheme document; where full details are to be included
here, the entry should describe the basis and amount(s)/percentage payment(s), the conditions for payment and the dates/times at
which payments are scheduled to be ascertained and made.
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Additional Services

6 The rates specified above shall apply (so far as properly applicable) for the purposes of any
Additional Services instructed or other Changes within clause 6.3 * subject to the following:

Reimbursable Expenses

7 Subject to their being properly and necessarily incurred for the purposes of the Project, the following
expenses/disbursements of the Consultant shall be reimbursable by the Client up to any maximum
amount or rate specified below or as otherwise agreed in writing from time to time:

[Type] [Maximum amount/rate]

Save as otherwise agreed in writing all other expenses and disbursements shall be deemed to be
included in the Fee.

Supporting documents and accounting records

8 A Each invoice that includes any of the following types of charge or expenditure should be
accompanied by the following documents:

[Charge/Expenditure] [Documentation]

2 The accounting requirements and procedures referred to in clause 2.8 (if any) are as follows:

© The Joint Contracts Tribunal Limited 2017 CA 2016 Page 43





Consultant’s designs — additional usage

9 The terms upon which the Consultant is prepared to license such use of his designs as is mentioned
in clause 9.1.3 are as follows:

VAT

10 All amounts and rates shown above are exclusive of VAT.
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Annex B The Services®

[30] Each Project is likely to have its own individual requirements for each member of the Consultant Team and the listing for this Annex
is therefore a matter for the Client and the relevant member(s) of the Consultant Team.
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Guidance Notes

Introduction
General

The JCT Consultancy Agreement is for Public Sector employers undertaking projects of a size or
complexity that involve the appointment of a team of consultants. It is not intended for use on private
sector projects.

It includes options that are designed to make it appropriate for each member of the consultant team,
whatever their discipline and whether their respective appointments are for a limited period or for the
duration of the project.

It can nevertheless be used for procurements that involve only a single or a limited number of
consultants. With only two exceptions it is suitable for use in projects that are based on any JCT main
contract and, since it provides an option for novation of the appointment to the main contractor, can
be used in projects under the JCT Major Project Construction Contract or JCT Design and Build
Contract. The two exceptions are the JCT - Constructing Excellence Contract, which itself is
designed to act also as a form of consultant appointment at any level, and the JCT Homeowner
Contract, which in the HO/C (with consultant) version has its own form of consultant appointment
(HO/CA).B!

The payment provisions in this Agreement comply with the requirements of the Housing Grants,
Construction and Regeneration Act 1996 as amended by the Local Democracy, Economic
Development and Construction Act 2009 (‘the Construction Act’).

Underlying principles

The JCT Consultancy Agreement is predicated on a professional duty of care on the part of the
Consultant (clause 2.1) that should be generally acceptable to both consultant and employer on
Public Sector projects. The Agreement seeks at clause 2.9 to set reasonable limits to the
‘pro-activity’ that some might otherwise seek to imply as part of the Consultant’s obligations; that is
balanced by the requirements for co-operative working with both the Consultant Team and the wider
Project Team and a duty to warn on the part of the Consultant in relation to those teams as well as to
the Client (clauses 2.3, 2.9 and 2.10).

In terms of liability to the Client, there is no net contribution provision but there are the provisions for
caps on liability referred to below and also the obligations of the Client under clause 4.7. Third party
rights are subject to net contribution.

The Consultant’s duties to consult expressly extend to financial aspects of the Agreement, requiring
prompt prior notification of any increase in payment required for additional services instructed (or as
loss and expense for prevention or unavoidable delay), as well as notification of any additional time
required (clause 6.4). That is coupled with a requirement for proper estimates from the Consultant
and for review, prior to each work stage, of any prospective time charges or expenses for that work
stage (clause 2.8).

The Client retains close control over material matters, including the authority levels of the Lead and
other Consultants (section 3) but, at the same time, the Contract offers flexibility in relation to
delegation and in relation to structuring of the fee and other payments (Annex A and clauses 6.6.4
and 6.6.5), with options for capping the Consultant’s liability (clause 2.11), novation and the grant of
third party rights or collateral warranties (section 10). The Client also has the right to suspend or
terminate at will on 14 days’ notice (section 11).

[31] The Agreement is not intended to cover the provision of pre-construction services by a prospective Contractor who in a two stage
tendering process is included in the Project Team following the initial tender round. For that purpose the JCT recommends use of its
Pre-Construction Services Agreement (General Contractor) (PCSA).

Page 46 CA 2016

© The Joint Contracts Tribunal Limited 2017





Annex A (Fee) requires completion by the Parties and Annex B (Services) requires the Parties to list
the Services. JCT has considered whether a basic and adjustable listing should be provided in Annex
B but has concluded that, in addition to those published by various bodies:

e many Clients and almost all Lead Consultants already have appropriate services lists for the
various Consultant disciplines, and

e a further listing by JCT, which would almost certainly require adjustment to accord with the
particular circumstances, would probably complicate, rather than simplify, the practical process of
agreeing the list.

The framing of the Annexes is nevertheless of central importance since the proper operation both of
Annex A and of the Agreement as a whole may depend upon the adequacy of Annex B. Annex B
requires a conventional framework of work stages that apply across each relevant discipline which
not only lists aims and deliverables at each stage but adequately defines Consultants’ functions and
responsibilities (including responsibility to monitor the work of others) and the scope of their
respective services (including the general and/or specific advice that may be required at each stage).
Amendments or additions for individual Consultants in respect of their Services must be compatible
with those for others.

Agreement
Recitals

The First Recital requires the insertion of only a brief description of the Project: the detailed
description is intended to be given by the Client’s Brief. The Second Recital refers to the description
of the Consultant’s role, which forms the first entry to be made in the Contract Particulars; it also
refers to the two key documents which the Parties are required to agree, namely Annex A (Fee), for
which a reasonably flexible framework is provided, and Annex B (Services) where, for reasons given
above, the listing is a matter for the Parties, in conjunction with the Lead Consultant and other
consultants where appropriate. The Third Recital has been added in CA 2016 to refer to new
Supplemental Provisions 1 and 2 as set out in Schedule 2 (these provisions are commented on
below in the context of the Conditions to which they relate).

Articles

The Articles follow the same general format as JCT main contracts, so far as that format is
applicable; identification of members of the Consultant Team, other than the Consultant himself, is
left to the fifth entry against clause 1.1 in the Contract Particulars. Reflecting the statutory
requirement for the appointment of a Principal Designer under the CDM Regulations (though he will
also be a member of the Consultant Team), there is provision for identifying him at Article 3, but not
the Principal Contractor, since the latter will not generally be appointed prior to formation of the
Consultant Team, or its core. Article 5 retains the option of agreeing in advance that arbitration
should be the final means of dispute resolution (subject to the two exceptions on questions of law set
out in clause 12.7 of the Conditions).

Contract Particulars

Following the description of the Consultant’s role referred to above and the entry to be made where
arbitration is the chosen method of final dispute resolution, the Contract Particulars entries for clause
1.1 cover the principal listings over and above Annexes A and B and the list of beneficiaries entitled
to Third Party Rights or Collateral Warranties which is set out in or by Part 2 of the particulars. In this
2016 edition, there is a new entry in relation to BIM; if a BIM Protocol is to apply, this must be stated
and the identified protocol included in the Client’s Brief.

Clause 1.3 has been framed with a view to all the services provided by a Consultant for the Project
being governed solely by a single Consultancy Agreement, whenever they are performed and
whenever the Agreement is executed. It is however recognised that this may not be practical in cases
where special, detailed terms have been agreed for the performance of particular preliminary
services; the Contract Particulars entry for clause 1.3 has therefore been inserted to allow
preservation of those special terms.

Clause 1.5.2 provides specified methods of service for several of the most important types of notices

under the Contract, namely those relating to suspension of the Project, default and termination and
those relating to novations and the grant of third party rights/collateral warranties.
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Attention is drawn to the caps on the Consultant’s liability that may be agreed for the two entries
relating to clause 2.11: the first is an overall cap on liability, a matter of some importance in view of
the position on net contribution, and the second, which relates to pollution and contamination, should
generally be considered in conjunction with the entries for clause 8.1.1. The printed entries for
clauses 2.11.1 and 2.11.2 relate to financial limits: any other limitations on liability should also be
identified there, either directly or by reference to identified documents. Attention is also drawn to the
entry for clause 3.2.3, enabling the Parties to record in detail the inspection duties of the Consultant
where his role requires.

The entries for clause 3.3.1.4 that relate to the limits of authority have been inserted for the purpose
of recording such levels as may have been agreed prior to execution of the Agreement. If none have
then been agreed, the matter can still be dealt with as necessary by subsequent written authority
from the Client.

The two entries for clause 8.1.1 (Professional Indemnity insurance) differ from the standard JCT
format, with the inclusion of asbestos and toxic mould cover. Asbestos and toxic mould covers are
not generally commercially available to Contractors but cover is more commonly available to
Consultants for these risks. However, such additional cover should only be required in those cases
where it might be relevant.

In relation to Part 2 of the Contract Particulars, the JCT itself does not at present publish forms of
Collateral Warranty for Consultants. It will be noted that, to be effectual, any requirement for
Collateral Warranties rather than Third Party Rights requires not only identification of the relevant
form but also the particulars necessary to complete that form in each case.

Attestation
General

The attestation provisions are in the standard JCT layout, with separate forms for execution under
hand and execution as a deed. Different attestation provisions are still required under the law of
Scotland (for which the Scottish Building Contract Committee Limited issues appropriate
documentation); other clauses may also be needed in the case of certain housing associations,
partnerships and, as discussed below, foreign companies.

Execution under hand or as a deed

The primary factor governing the decision to execute the Contract under hand or as a deed is
whether the limitation period for instituting proceedings is to be 6 years, as in the case of execution
under hand, or 12 years, where the Contract is executed as a deed. The mode of execution of the
Contract will also determine the mode of execution of collateral warranties (clause 10.3.3) and (for
both third party rights and collateral warranties) the limitation period that applies to them.

Foreign companies

An increasing number of foreign companies involved in development and construction now
themselves carry on business in the United Kingdom, rather than operating here through UK
subsidiaries.

Under existing Companies legislation (the Overseas Companies (Execution of Documents and
Registration of Charges) Regulations 2009 (S12009/1917)), a foreign company can execute deeds
either:

e by affixing its common seal or any manner of execution permitted under the laws of its place of
incorporation; or

e by expressing the document to be executed by the company under the signature of persons
authorised to sign on its behalf in accordance with its domestic law.

Many foreign companies do not have a seal and the authority of relevant signatories needs to be
checked but if there is any doubt, professional advice should be obtained.

To avoid complications as respects the service of claims or notices outside the jurisdiction,
consideration should also be given to inserting an obligation on the foreign company for the duration
of the Contract to maintain an agent for service within England and Wales or within Scotland or
Northern Ireland, as appropriate.
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Conditions
Section 1 — Definitions and Interpretation

Most of the terms defined or referred to in clause 1.1 are standard to the JCT suite as a whole, or at
least to a material segment of it, and the meaning of most of them will be self-evident. ‘Additional
Payment’ covers payments for Optional and Additional Services or for other Changes where the
additional amount takes a form other than adjustment of the Fee. ‘Third Party Agreement’ covers the
wide variety of agreements and arrangements with others that may affect the way that the
Consultant’'s Services are to be carried out but, unlike certain other definitions, is limited to
agreements and arrangements listed at the outset; where the Consultant Team needs to take
account of later agreements and arrangements of that type, appropriate instructions should be given
and the matter treated as a Change under section 6.

The provisions in the Interpretation sub-section will be familiar to JCT users, except for clause 1.3,
which, as mentioned in relation to the Contract Particulars, is intended, so far as is practicable, to
bring the performance of the Consultant’s Services on the Project within the umbrella of a single
agreement.

In CA 2016 there are straightforward changes with new clause 1.2.6 and in clause 1.3, both of which
relate to BIM, i.e.:

o first, with a view to avoiding any ‘form over substance’ argument, clause 1.2.6 reflects the fact that,
under BIM, designs and information supplied to or by the Consultant may not take the same name
or form as their hardcopy equivalent, albeit they clearly serve the same function

e secondly, in terms of clause 1.3 and precedence of documents, any BIM Protocol stated to apply
is a document as referred to in the Contract but some model protocols claim in the case of conflict
they override the Agreement and other contract documents; JCT considers that its contracts give
sufficient latitude to BIM Protocols so that a conflict should not arise; in any event it also considers
that unqualified overriding provisions of this type are not appropriate in such protocols.

Section 2 — Consultant’s General Obligations
Clauses 2.1 to 2.7, governing performance of the Services, are generally in standard JCT form.

Clause 2.1 sets out the duty of skill and care expected of the Consultant in carrying out the Client’s
Brief and the requirements for performance both in accordance with the Statutory Requirements and
in a manner consistent with the other main documents, i.e. the Cost Plan, Programme and any Third
Party Agreements.

The duty of care imposed on the Consultant is the level of skill and care reasonably to be expected of
a consultant “experienced in projects of similar size, scope and complexity”. The Consultant will
generally have that experience and have given details of it at the pre-qualification stage. There may
be circumstances in which it is appropriate to qualify or modify the duty and the clause in particular
respects, but professional consultants will in any event be aware of their duty under relevant Codes
of Practice and discuss with the Client in advance any matters arising in that regard.

Clause 2.2 sets out the general duty to comply with the Client’s instructions or those given on his
behalf. The latter will generally be given by or through the Lead Consultant in the pre-construction
period and by the Contract Administrator thereafter, but the Contract recognises that there may be
limited delegation to others in the initial stages, for example to the Lead Designer on certain design
integration issues where he is not the overall Lead Consultant (see clause 3.1).

Clause 2.3 sets out the Consultant’s duty to co-operate with the Client and Project Team as a whole,
updating them as necessary and giving warning both of any delay and of any errors or
inconsistencies in documentation, in a manner that is consistent with any Framework Agreement that
there may be and with such procedures as may be established to govern the workings of the
Consultant and Project Teams.

Clauses 2.4 and 2.5 add requirements for compliance with the British Council for Offices guidelines
on the selection of materials and with the Fire Code, if relevant to the Services.

Clauses 2.6 and 2.7 and the (clause 1.1) Contract Particulars relating to the Consultant’s
Representative and Key Personnel, which are reinforced by clauses 5.2 and 5.3, are intended to
ensure, so far as is practicable, that the personnel that the Consultant uses on the Project are those
that the Client has approved.
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In relation to clause 2.7, it will be noted that the Client has an absolute discretion on the issue of
sub-contracting (i.e. the appointment of sub-consultants); when there is, or may be, a need for this in
the course of what may be a lengthy appointment, Client’s approval, at least in principle, should be
sought in advance of entry into the Agreement. Supplemental Provision 2 (Schedule 2), which will
only apply where the Client is a Local or Public Authority and the Contract is subject to the Public
Contracts Regulations 2015 (‘the PC Regulations’), is also relevant to the issue of sub-contracting.
For a summary of those provisions from the regulations reflected in Supplemental Provision 2,
please go to www.jctltd.co.uk. (Reference should always be made to the wording of the regulations
themselves and if there is any doubt as to the applicability of the PC Regulations generally or any
specific provision, appropriate legal advice should be taken.)

Clause 2.8 requires the Consultant to keep accounting records in accordance with Annex A
(paragraph 8) and, consistently with the general approach in clause 2.3, requires him regularly, prior
to each work stage, to provide or update budgetary estimates for time-charges and expenses for
which he can claim reimbursement.

Clauses 2.9 to 2.11 are concerned with limitation. Clause 2.9 is intended to make clear that the
Consultant is not obliged to check material supplied by the Client or the work of other Consultants,
unless specifically required to do so, nor to warrant work or services by persons not under his control.
Equally he is not liable for failures or delay arising from matters outside his control. However, where
his role is such that he should be required to monitor particular matters, these can and should be
specified in Annex B or an instruction. Clause 2.10 also makes clear that each Consultant’s general
duty to warn remains, including (but not limited to) the specific matters referred to in clause 2.3 (e.g.
actual or prospective delays, errors and inconsistencies in designs or related information) and does
not affect the performance of certain specific duties of the Lead Designer, Lead Consultant and
Contract Administrator under clauses 3.1 and 3.2.

Clause 2.11 provides two limitation options: first, the option of an overall cap on the Consultant’s
liability under the Contract (leaving aside any liability for death or personal injury) and, secondly, the
option of a limitation on liability for pollution or contamination damage. Any overall cap should be
considered in the light of the position on net contribution and both options should also be considered
in conjunction with the Professional Indemnity cover position. As indicated in the notes relating to the
Contract Particulars, any limitations over and above the financial limits should also be identified in
those particulars.

The JCT considers that the Agreement represents a fair balance of risk. However, if it is felt
appropriate to alter or adjust that balance in any particular case by inclusion of a net contribution
clause, that can readily be done, based on the text of paragraph 3 of Schedule 1 (Third Party Rights),
substituting ‘breach of the Consultant’s obligations under this Contract’ for ‘breach of the warranty in
paragraph 1’ and ‘Client’ for ‘Beneficiary’.

Section 3 — Lead Consultants and Contract Administration (and Annex B)

Section 3 follows up section 2 by making specific provisions regarding aspects of the roles of the
Lead Consultant, Contract Administrator and Lead Designer (‘the lead consultants’, though all three
roles may be vested in the same Consultant).

Clause 3.1.1 sets out the Lead Designer’s responsibility for design co-ordination/integration and, so
far as he is able, for ensuring that appropriate instructions are given in that regard; clause 3.1.2
differentiates between that and the role of the Lead Consultant where he is not also the Lead
Designer.

Clause 3.2, mirroring the Building Contract, states the Contract Administrator's obligations with
regard to the exercise of his powers generally, the supply of Design Information during the
construction phase and to make site visits. Clause 3.2.1 is in effect an express saving provision in
relation to the independent exercise of powers, duties and discretions on which the Building Contract
is predicated.

The saving provision is important also in the context of clause 3.3.1.4.2 since clause 3.3.1, subject to
the other (clause 3.3.2) exception for emergency site action, expressly limits the lead consultants’
authority (and that of the Consultant Team generally) to commitments and/or spending levels that are
expressly stated in the Contract or which otherwise have the Client’s prior approval.

The framing of Annex B, the overall schedule of Services for the Project, is initially a matter for the
Client and Lead Consultant, together with other consultants as appropriate. As indicated in the
Introduction, there are several base models and many variants in existence. In JCT’s view, and in
order to iron out possible inconsistencies at the earliest possible stage, it is advantageous if the
schedule takes the form of a composite document showing clearly the roles and responsibilities of
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each of the principal members of the Consultant Team, rather than one limited to the specific
services required under the particular Consultancy Agreement. In relation to the issues of approval
and authority referred to above, it is important that it should show clearly the various stages of the
timetable, including the points at which Client approval is to be sought, and also, to the extent not
incorporated in the schedule, that detailed procedures and authorised expenditure levels etc.
consistent with the schedule should be established at the earliest opportunity.

Section 4 — Client’s General Obligations

Leaving aside appointment of the Client's Representative (identified in the Contract Particulars or to
be appointed under clause 5.1) and the Client’'s payment obligations (which are dealt with in sections
6 and 7), the Client’s principal obligations are:

o to supply the information he has that is reasonably necessary for performance of the Services or
compliance with the Statutory Requirements (which include CDM Regulations and Health and
Safety legislation generally) (clause 4.1);

e to make any necessary appointments to the Consultant Team (clause 4.2);

e to notify the Consultant of relevant appointments and transactions (including authorisation of any
Consultant other than the Lead Consultant/Contract Administrator to give instructions on the
Client’s behalf) (clause 4.3);

e to give the Consultant any necessary information regarding any contingent payments (clause
4.6); and

e f there is a default by any other member of the Consultant Team that delays the Consultant, to
take corrective action (clause 4.7).

The clause 4.5 restriction on the giving of instructions for omissions from the Services essentially and
expressly reflects general construction law.

Section 5 — Representatives and Key Personnel

For administrative convenience, the Contract requires each Party to appoint and maintain a
representative to act as the main point of contact for the other (clauses 5.1 and 5.2). The further
clause 5.2 requirement, for the Client’s approval to any change of the Consultant’s Representative or
Key Personnel that the Consultant may wish to initiate, underpins the provisions of clause 2.6
regarding their availability; the Client’s right under clause 5.3 to require removal for unsatisfactory
performance or conduct is standard in JCT contracts that contain Key Personnel provisions.

Section 6 — Further Services, Changes and Fee Adjustments

By clause 6.1 the Consultant agrees to perform any Optional Services listed in Annex A (paragraph
4) that the Client instructs. (Paragraph 4 envisages that these services will be of a fairly standard
nature and that the amount or basis of charging will be agreed in advance.) By clause 6.2 the Client
may instruct Additional Services, i.e. those which are additional to or otherwise alter the Services as
then specified, subject to the general restriction on instructions to matters within the scope of the
Project and the Consultant’s competence. (In each case the Consultant, for his part, is to notify the
Client if he thinks an Optional or Additional Service is necessary.)

Clause 6.3 provides for adjustment of the Fee or other amounts payable in the case of instructions for
Additional Services, Omissions or other Changes, with clause 6.4 requiring the Consultant promptly
to notify the Client to that effect and to give the relevant cost and time estimates. If requested, the
Consultant is also to provide an Acceleration Quotation. Under clause 6.5, the Consultant has a right
of reasonable objection if he considers that, independently of time or money, the relevant instruction
would adversely affect the Project, in which event there is to be prompt consultation between the
Parties and with other relevant Project Team members.

Clause 6.6 provides that if the instruction is then confirmed or where Changes give rise to loss,
expense or delay, fair adjustments are to be made both in terms of payment and time.

Clause 6.7 provides for a corresponding adjustment in favour of the Client if as a result of any default

by the Consultant the Client incurs a liability to another consultant, the contractor and/or any
specialist.
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Section 7 — Payment (and Annex A)

The provisions of section 7 closely follow the standard JCT payment provisions, with clause 7.1
providing for payment of the Fee, Reimbursable Expenses and any Incentive Payments (each to be
specified in, or calculated in accordance with, Annex A) together with any Additional Payments in
accordance with section 6 and the VAT properly chargeable.

Clauses 7.2 to 7.6 provide for the Consultant to invoice amounts becoming payable at specified
dates or stages, with such documentary evidence as is either specified in Annex A or reasonably
required by the Client. Clause 7.6 has been revised (in line with other JCT 2016 contracts) and the
final date for payment of any amount payable under clauses 7.1 to 7.4 is now 14 days from the
respective due date. Those provisions are then followed by standard provisions as to payment and
Pay Less Notices (clause 7.7), interest on unpaid amounts (clause 7.8) and the Consultant’s right of
suspension (clause 7.9). The Consultant’s right of suspension for non-payment reflects the statutory
right for him to recover his reasonable costs and expenses arising from such suspension.

Annex A requires the insertion of the amount (or basic amount) of the Fee and/or the method of
calculation, if or to the extent that it is other than a fixed sum or percentage of Total Construction Cost
(as defined in paragraph 1.2 of that Annex). The dates/stages/milestones for payment are then for
insertion in paragraph 2 of the Annex.

Paragraphs 3 and 4 require particulars of any Incentive Payments (and their method of calculation)
and of the types and amounts, or basis for calculating the amounts, payable for Optional Services. It
is envisaged that Incentive Payments will usually be linked to KPIs and/or payable either on practical
completion of the Project or on successful completion of a work stage.

Paragraph 5 specifies the Consultant’s Project Staff manning levels and enables the Parties to
specify a daily or weekly rate for extended services from particular categories of Project Staff and,
where appropriate, gives a basis for the valuation of any Additional Services, subject to any
additional factors that the Parties specify in paragraph 6.

In terms of paragraph 7 of Annex A, it is highly desirable that the categories of Reimbursable
Expenses be listed and it may be appropriate that a limit be put on the overall amount and/or the rate
at which certain items are reimbursable.

Paragraph 8 of Annex A is not exhaustive, since the Client has a residual right to call for reasonable
evidence of time charges and other payments and disbursements by the Consultant, but it is
desirable that there should be prior agreement on the documentation generally required to support
the Consultant’s invoices.

Paragraph 9 of the Annex will be relevant only where there is design work by the Consultant which
the Client may wish to reproduce in three-dimensional form in any subsequent extension of the
Project.

As indicated in paragraph 10, all amounts and rates shown in the Annex are exclusive of VAT.
Section 8 — Insurance

The Consultant is required to maintain Professional Indemnity (‘PI') and, if the Contract Particulars
state that it is required, Public Liability insurance in the respective amounts specified in those
particulars and on request to produce appropriate evidence of those insurances. The obligation to
maintain Pl insurance is subject to the usual proviso as to continuing availability at commercially
reasonable rates; it will also be noted that the Contract Particulars provide for separate optional
covers for pollution and contamination, asbestos and toxic mould claims, all within the general cover.
These recognise that cover for pollution and contamination claims and asbestos claims is generally
available only in an aggregate annual amount and not (as under the policy generally) for an amount
per claim or series of claims arising out of a single event. Certain of those risks may not be relevant in
every case and, as stated in relation to the Contract Particulars, cover should not be required when it
is clearly not relevant.

Section 9 — Use of Consultant’s Design Information, Confidentiality etc.
The section comprises at clause 9.1.2 the usual licence for the Client to use the Consultant’s design
work, subject to certain provisos, and at clause 9.2 an undertaking by the Consultant to treat

Project-specific information as confidential coupled with cross-undertakings between the Parties in
relation to confidential business information.
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The basis of clause 9.1 is the same as that in JCT construction contracts and collateral warranties
where the contractor has full or partial design responsibilities: the clause adds to that an optional
provision at clause 9.1.3.1 for specifying (in paragraph 9 of Annex A) the terms for reproduction of the
Consultant’s designs in any extension to the Project (which as regards artistic designs are otherwise
not covered by the licence). In clause 9.1.4, it is also made clear that the licence is not intended to
cover such reproduction where the architect or the designer has either not been employed to do a
scheme design or detailed design work or, if he has been, where his employment is terminated under
the Client's termination at will powers in clause 11.5.1 before the design or design work has been
completed. Where there is any likelihood of any such situation arising, each Party should consider
taking professional advice as to the best approach, if he has not already done so.

In relation to confidentiality and clause 9.2, it will be noted that the Client’'s consent to publicity and
publications relating to the Project is not to be unreasonably withheld; this is appropriate in a large
majority of cases, but it will also be recognised that there are Clients who need to limit or preclude
publicity regarding their construction activities. Supplemental Provision 1 (Schedule 2), if it applies,
deals with the authorising of disclosures by public sector clients in accordance with the Freedom of
Information Act 2000.

Section 10 — Assignment, Novation, Third Party Rights and Collateral Warranties
Clause 10.1 contains the standard JCT restriction on assignment.

Where the Building Contract is a JCT Design and Build Contract or Major Project Construction
Contract and the Contract Particulars state that clause 10.2 applies, clause 10.2 provides that the
Client may require that the Agreement be novated from the Client to the Contractor by a novation
agreement in such form as is identified in the Contract Particulars, to be executed by the Consultant
within 28 days of the Client’s request made in accordance with clause 1.5.2.

The JCT itself does not at present publish forms of novation agreement but several forms are
available.

However, novations, though commonplace, are not entirely straightforward and each party may need
advice before agreeing to enter into one. The Client, for example, will wish to ensure that his
obligations to the Consultant are discharged but that he remains entitled to any necessary warranties
in respect of past services; the latter is important because under most JCT main contracts, statutory
compliance apart, the Client will remain liable for any inadequacy in his requirements. The Contractor
for his part will wish to ensure that he has the necessary representations, warranties and/or
undertakings as to performance prior to the novation, free of any unreasonable limitations and any
‘no loss’ arguments, and that, save as provided for in the Building Contract price, amounts owing or
accrued to the Consultant, are discharged on or before the novation. The Consultant will wish to
ensure that amounts then owed are paid up and may also be concerned to ensure that the novation,
if it thereafter involves liabilities to both Client and Contractor, does not deprive him of any limitations
or protection that he would otherwise have.

The Third Party Rights for Purchasers/Tenants and for Funders are set out in Schedule 1. In the
interests of brevity the two sets of rights have been consolidated but in each case they remain in the
same terms.

In relation to Collateral Warranties, as indicated in relation to Part 2 of the Contract Particulars, the
JCT itself has not at present published forms of Collateral Warranty for Consultants. The Contract
Particulars for clause 10.3.3 therefore require not only identification of the agreed form of warranty
but also the details needed to complete it in each case, failing which any identified beneficiary will be
entitled to a Third Party Right in lieu.

Section 11 — Suspension by the Client and Termination

The Client has the right at any time to suspend the Services or part of these (clause 11.1) or to
terminate the Consultant’s employment at will (clause 11.5.1), in each case on not less than 14 days’
notice.

In the case of suspension, he has the right under clause 11.2 to instruct the Consultant to remobilise
but, if the period of suspension exceeds the relevant period (2 months or such other period as is
specified in the Contract Particulars) and such instruction has not been given, the Consultant, after
giving a warning notice, may himself terminate his employment.

In common with JCT contracts generally, each Party has the right to terminate that employment in

the case of the insolvency or unremedied default of the other (clauses 11.5.2 and 11.5.3). In the case
of default a warning notice is required.
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In the case of suspension by the Client, there is provision for payment up to the date of suspension,
plus reasonable demobilisation costs (clauses 11.1.1 to 11.1.4), with clause 11.2 making provision
for remobilisation costs and for the notification of costs either way.

In the case of termination, clause 11.6.1 makes provision for consultation and delivery of documents
and clause 11.6.2 for the financial consequences of termination. The latter are essentially limited to
costs and expenses incurred by the Consultant, less, in the case of termination for the Consultant's
insolvency or default, the additional cost to the Client in procuring completion of the Services.

Suspension, warning and termination notices each require to be given by the means set out in clause
1.5.2.

In CA 2016 the section includes some new termination grounds to reflect regulation 73(1) of the PC
Regulations, where those regulations apply.

Regulation 73(1) of the PC Regulations requires a contracting authority to have the right to terminate
the Contract where:

e there has been a substantial modification to the Contract which would have required a new
procurement procedure (regulation 73(1)(a)); or

e at the time of Contract award one of the mandatory grounds for exclusion applied and the
contractor (in the case of CA, Consultant) should have been excluded from the procurement
procedure (regulation 73(1)(b)); or

e the Contract should not have been awarded to the contractor (in the case of CA, Consultant) in
view of a serious infringement of the obligations under the Treaties and the Public Contracts
Directive as declared by the ECJ (regulation 73(1)(c)).

These termination rights will be implied into the Contract where the relevant regulations apply and
are not expressly provided for, but the JCT has chosen to deal with them in the Contract itself (clause
11.5.4) to provide greater legal clarity and to allow for the consequences of termination to be
specified. Termination under regulation 73(1)(b) is dealt with in the same way as a material breach by
the Consultant and termination under regulations 73(1)(a) and (c) on a neutral basis (clause 11.6).

Section 12 — Settlement of Disputes
The provisions are substantially the same as those in other JCT contracts and clause 12.2

incorporates into the Agreement the Adjudication provisions of the Scheme for Construction
Contracts 12

[32] i.e. those set out in Part | of the Schedule to The Scheme for Construction Contracts (England and Wales) Regulations 1998.
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