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BETWEEN: 

(1)
BUCKINGHAMSHIRE COUNTY COUNCIL of County Hall, Aylesbury, Buckinghamshire, HP20 1YU, referred to in this Contract as ("the Council"). 

(2)
(PROVIDER) of (                                                                                   )  (Company Registration Number   ?     ) (Registered Charity Number ?      ) ("the Provider").
TOGETHER known as “the Parties”.
RECITALS

(A)
In December 2013 the Council advertised on the South East Business Portal with the intention of establishing a “Preferred Provider List” for a range care and support services.

(B)
The Provider submitted an application to be entered onto the Preferred Provider List in respect of providing certain residential care services.
(C)
As a result of a mini-competition (or of a direct award) the Provider is entering into this Contract with the Council for the provision of the specific services under this Contract.
1.1 DEFINITION OF TERMS
In this Contract the following words shall have the meanings set out in this clause 1

	
	

	“Agency Staff”
	Paid staff supplied to a Provider but are not directly employed by the Provider 

	“Breach/es”
	Means in respect of performance as defined in clause 10 and in other respects means any failure to comply with the terms of this Contract

	“Business Continuity Plan”
	A document which analyses the priorities of the Services and identifies preventative and disaster recovery actions to be taken to minimise the impact on service provision should an event occur to invoke the plan.

	“Contract Performance Monitoring”

“Core Costs”

“Direct Provision Costs”
	Has the meaning given to it in clause 12.
Means background support package (usually 105 hours per week divided by number of beds) plus waking/sleep in as defined by the service specification based on need plus accommodation (rent and communal utility) costs.

Means 1:1 hours, food, welfare, individual utility costs.

	“Council”
	Buckinghamshire County Council

	“Care Co-ordinator”

“ESC”

“Exchequer Team/Officers
	A person acting on behalf of the Council who has the responsibility for co-ordinating the assessment of a Service User and for creating, monitoring and reviewing the IUA.

Means the Essential Standards of Care as set by the Care Quality Commission to assist compliance by providers of care for adults or older people with the requirements arising under the Health and Social Care Act 2008 and supporting regulations.

Means the Council’s team responsible for the payment of registered care services.

	“The Council Contract Manager”
	The person(s) employed and appointed by the Council to undertake the various functions management and administration of this Contract as may be notified to the Provider from time to time.

	“Individual User Agreement” (“IUA”)
	The written agreement between a Service User and the Council (or any other council or local authority as the case may be) detailing the action that is to be taken to meet the needs identified in the assessment of that Service User.

	“Individual Support Plan (ISP)”

“Informal Carer”
	Means an agreement between the Council and the Provider for the delivery of a Service to a Service User.
A person or persons who cares for a Service User in an informal and usually unpaid capacity and who may be a member of the Service Users family or a neighbour or friend of the Service User.

	“the Provider’s Contract Manager”
	The person(s) appointed by the Provider as its authorised representative to act on the Provider’s behalf for all purposes in connection with this Contract.

	“Price”
	The amount payable by the Council for a Service provided by this Contract and/or an ISP as detailed in Schedule 3 of this Contract.

	“Profile of Service”
	The Service set out in Schedule 1 of this Contract which includes the specific service details and ISP/s and which should be read in conjunction with the Specification for 

	Property
	Means ________________________________ being the property/care home where the Services are to be performed by the Provider 

	“Provider Care Plan”
	A written document produced and regularly updated by the Provider in relation to each Service Users IUA and which adds to the IUA to give full details about the Service User and his/her care provision.

	“Review Meetings”
	Meetings in accordance with this Contract between the Council the Provider the Service User and the Service Users Representatives to review the service.

	“Risk Management”
	A formal process to identify hazards and risks associated with the Service delivery, and which assesses their importance and seeks solutions to reduce or eliminate the risk.

	“Service User/s”
	A person/s identified as requiring a Service that is purchased by the Council from the Provider under this Contract.

	“Service User Representative”
	A person authorised by a Service User to act on their behalf who may have a Power of Attorney or be a relative of the Service User.

	“Specification”

“Suspended Status”
	The Outcome Specification for Residential Care Homes set out in Schedule 2 of this Contract which should be read in conjunction with the Profile of Service.
Means when new referrals to the Provider at the Property are suspended by the Council.

	“TUPE”
	Means the Transfer of Understanding (Protection of Employment) Regulations 2006 and the Collective Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations 2014 relating to the safeguarding of employees rights in the even to the transfer of undertakings, businesses or part thereof.

	
	


1.2 In this Contract
(a) the terms and expressions set out in Clause 1.1 shall have the meanings ascribed therein;

(b) words importing the singular meaning include where the context so admits the plural meaning and vice versa;

(c) words importing the masculine include the feminine and the neuter;

(d) reference to a clause is a reference to the whole of that clause unless stated otherwise;

(e) reference to any statutes, enactment, order, regulation or other similar instrument shall be construed as a reference to the statue, enactment, order, regulation or instrument as amended by any subsequent enactment, modification, order, regulation or instrument as subsequently amended or re-enacted;

(f) references to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted and other successors and permitted assignees or transferees;

(g) the words “include”, “includes” and “including” are to be construed as if they were immediately followed by the words “without limitation”

(h) headings are included in the this Contract for ease of reference only and shall not affect the interpretation or construction of this Contract

(i) a reference to any document other than as specified in Clause 1.2 (e) shall be construed as a reference to the document as at the date of execution of this Contract;

(j) Terms or expressions contained in this Contract which are capitalised but which do not have an interpretation in Clause 1.1 shall be interpreted in accordance with the common interpretation within the care and support industry.  Otherwise they shall be interpreted in accordance with the dictionary meaning.
(k) Where there is any conflict or inconsistency between the provisions of this Agreement, such conflict or inconsistency shall be resolved according to the following order of priority:

i. the clauses of this Contract; 

ii. Schedule 1 to this Contract;

iii. the remaining Schedules to this Contract;

iv. Appendix 1 to this Contract being the Provider’s Tender Response

2. SERVICES TO BE PROVIDED
The Provider shall provide the Service as detailed in the Profile of Service and the Specification under the terms of the Contract.

3. ENTIRE AGREEMENT
This Contract sets out all the terms and conditions between the Council and the Provider in relation to the Profile of Service and it supersedes any representations, documents, negotiations or understandings whether oral or written, carried out or entered into before the date of this Contract with respect to all matters referred to herein.
4. START AND DURATION
This Contract will commence on           of                         20__       (“Commencement Date”) and shall continue in force unless terminated earlier in accordance with this Contract for a period of 5 years.  The Contract shall be renewable for further period up to a maximum total period of 7 years either as an extra 2 years or one year plus one year should the Parties agree to this before the termination of the contract at five or six years as the case may be.

5. QUALITY OF SERVICES AND CONFORMANCE OF STANDARDS
5.1 The Provider shall at all times provide the Services in accordance with the Essential Standards of Quality and Safety or any subsequent standards which may be in force during the Contract, and with all the skill, care and diligence to be expected of a competent provider of services of a similar kind.

5.2 
The Provider warrants that in supplying the Services it will comply with all material respects with all relevant requirements of any Statute, Statutory Rule or Order or other instrument having the force of law or Code of Practice which may be in force at the time when the same are supplied.

5.3 The Provider shall have a Business Continuity Plan in place which should be followed accordingly and which should be made available to the Council on request.

5.4 The Provider will use its best endeavours to carry out an assessment on a referral of a replacement Service User from the Council to fill any void within 48 hours of receipt of all of the information appropriate for that referral.
5.5 The Provider shall in so far as it is able at all reasonable times during the period of this Contract allow the Council Contract Manager and/or such persons as may be reasonably nominated by the Council Contract Manager reasonable access to review the provision of the Services including viewing records and documents directly relating to the care of a Service User ensuring appropriate confidentiality and complying with the Data Protection Act 1998 and shall promptly provide any information requested by the Council in relation to the care of a Service User who has provided notification of their intention to move from the area under the remit of the Council
6. PURCHASE OF CARE AND VOIDS
6.1 The Council shall purchase the services as detailed in the Profile of Service from the Provider and any 1 to 1 support as directed by each Service User’s ISP.

6.2 Should a Service User leave the Property due to a placement change then that shall be regarded as a void unit and the Provider should notify the Council as soon as possible and the Council shall continue to pay the Core Costs for the service as if the vacating Service User was receiving the background support package but excluding the Direct Provision Costs of care to that individual that will no longer be incurred when there is a void in the service until such time as another Service User is nominated to the Property by the Council at which point the void shall cease.

6.3 In the case of a placement change required by the Council, the Council shall give the Provider no less than 14 days’ notice of the forthcoming void unit at the Property. 

6.4
When a Service User gives notice to the Provider, the Provider must give 4 weeks’ notice to the Council of a likely void and 4 weeks after the date of the receipt of this notice the Council pay the Core Costs void payments until a new placement is made. 

6.5
Should a Service User leave a unit at the Property due to death the Council will pay Core Costs and Direct Provision Costs for a period of 2 days following the death of the Service User following which the Council shall continue to pay the Core Costs for the service but excluding the Direct Provision Costs of care that will no longer be incurred when there is a void in the service until such time as another Service User is nominated to the unit by the Council at which point the void shall cease.

6.6
The Council will not pay for any void in the event that the Provider defaults on its responsibilities or the room is unfit for occupation.

6.7
If Contract monitoring highlights a significant issue which puts the service provided on a Suspended Status, then a significant improvement plan must be put in place by the Provider. Any void payment due during this Suspended Status will not be payable by the Council until the Provider fulfils the actions on the improvement plan and the Suspended Status is lifted. Voids will not be payable following this for a period of 6 weeks when they will resume. Should the Council fill any void during this 6 week period then the usual payments for this placement will be made.
6.8
Should a unit continue void for more than 6 weeks then the Council shall decide in consultation with the Provider whether the unit shall remain available to the service under this Contract and shall use reasonable endeavours to minimise the impact of the void.  The Parties acknowledge that the consultations undertaken in accordance with this clause shall include consideration of the nature of the unit availability and the type of Service User required to fill the void.

6.9
The Provider will use its best endeavours to carry out an assessment on a referral of a replacement Service User from the Council to fill any void within 48 hours of receipt of all of the information appropriate for that referral

6.10
The Provider shall not require Service Users their relatives or wards or Representatives to sign or comply with any alternative conditions or contracts or to sign any supplementary funding arrangements for the services or similar services other than a Tenancy.

6.11
The Council shall not accept any liability whatsoever for any services provided in the manner referred to in the above Clause 6.10.
7. INVOICING AND PAYMENT
7.1 The Council’s Exchequer Team will send a Residential and Nursing Care Payment Schedule identifying each Service User for the Service, or part of the Service provided. The Residential and Nursing Care Payment Schedule will be issued to the Provider by email following the end of a 4 weekly care period for care services provided in that care period and will contain:

(i) Name of the Care Home;

(ii) The Service User’s Swift ID number

(iii) Payment Period start and finish dates

(iv) Gross costs excluding Free Nursing Care (FNC) if applicable
(v)  Client contribution (if appropriate)

(vi) 3rd party contribution (if appropriate)

(vii) Net payment due for each Service User 

7.2 The Provider is responsible for checking the details on the Residential and Nursing Care Payment Schedule thoroughly and for annotating on the Residential and Nursing Care Payment Schedule any amendments that the Provider proposes. 

7.3 Where a payment is absent from the Residential and Nursing Care Payment Schedule, the Provider should provide details in the 'Missing Detail' section at the end of the Residential and Nursing Care Payment Schedule. The Provider must clearly annotate name, contact details and date in the supplied fields at the end of the Residential and Nursing Care Payment Schedule. 

7.4 The completed Residential and Nursing Care Payment Schedule is to be returned by email (with or without amendments) to: ascfinexchequerservi@buckscc.gov.uk or to the address at the top of the Residential and Nursing Care Payment Schedule by return or no later than ten days from the 'Printed at' date, which can be found at the bottom right of each page. The next payment may not be paid by the Council unless the Residential and Nursing Care Payment Schedule is returned by the required date.   
7.5 The Council’s Exchequer Officers will validate any amendments proposed by the Provider or investigate any annotations suggesting that payments are absent and while the Council reserves the right to recover from the Provider or adjust future payments to remedy any sum incorrectly paid to the Provider or incorrectly claimed by the Provider and subsequently paid by the Council, the Provider shall notify the Council Contract Manager as soon as possible after becoming aware of the existence of any overpayments or incorrect payments or having reasonable grounds to believe that an overpayment or incorrect payment has been made. 

7.6 Any financial adjustments resulting from proposed amendments or proposed absent payments will be made in the next payment period following Adult Social Care authorisation to pay.

7.7 The Council will send payments by BACS for all authorised care services and incorporating any authorised adjustments within 5 working days of the end of the 4 week care period. 

7.8 In the event of default by any Service User and/or third party to a Service User’s funding then the Council agrees to meet the shortfall in payments for the period for which the Services have been delivered PROVIDED that when payment has been outstanding for a minimum of 8 weeks, the Provider should notify the Council immediately in writing with details of reasons and provide evidence of attempts made to recover the income.

7.9 Whenever under this Contract any sum of money shall be recoverable from the Provider by the Council the same may be deducted from any sum then due or which at any time thereafter may become due to the Provider in accordance with the terms of this Contract or any other agreement with the Council. Any such sums shall be agreed by both parties. 

7.10 In addition to any sum paid to the Provider following submission of an invoice the Council shall pay to the Provider such Value Added Tax as may be properly chargeable by the Provider in connection with the supply of the Services and the Provider shall in each case issue a tax invoice (including the Provider’s VAT number) to the Council in respect thereof. 

7.11 It is a requirement that the Provider is able to accept payment via BACS. The Provider is required to provide their current bank details on letter headed paper.

8. PRICE REVIEW
8.1 The Council shall write to the Provider prior to the commencement of each financial year and give details of any adjustment to fees for the provision of the Services to existing Service Users if applicable. Any such adjustment shall be effective from the 1 April of each year and agreed new rates and prices shall remain firm at least up to and including the 31 March of each following year. 

8.2 
At no time shall any variation in cost exceed the alteration in the Retail Price Index for the previous twelve month period determined at the date the notice pursuant to Clause 8.1 above was given. 

8.3 The Provider may review the rates and prices tendered for new Service Users as detailed in the Price Schedule to this Contract so that any new rates and prices are effective from the date of the annual increase in state benefits and such annually reviewed rates and prices shall then remain firm up to the date immediately preceding the date of annual increase in state benefits the following year.
9. REGISTRATION
9.1 The Provider must be registered as a Registered Care Home provider for adults with the Care Quality Commission on the Commencement Date and maintain that registration for the entire Contract period.
9.2 The Care Home must have a Registered Manager at the Commencement Date and for the entire Contract period.

9.3 The Provider shall notify the Council within two days of receiving notice of any investigations being undertaken by the Care Quality Commission relating to the Services provided or the financial sustainability of the Service Provider.
9.4 If the Provider is not currently registered with the Care Quality Commission to provide care for children then an amendment to the statement of purpose must be made and the Provider should demonstrate that all relevant safeguards required by law to protect children who are visiting the Care Home are in place. 
10. CONTRACT MANAGEMENT AND REVIEW
10.1 The Parties shall each appoint a Contract Manager. The Contract Managers will assume overall responsibility for the management of this Contract and shall keep clear records of contract activity.

10.2 All communication between the Parties will be channelled through the Contract Managers.

10.3 A formal review of this Contract will take place annually This review shall include a review of the outcome based specification measures as stated in the Specification.  The Council shall submit to the Provider any written proposals for updates to the measures in advance of any review discussions.  The Provider shall consider these proposals in good faith and enter into discussions with the Council in relation to the same.  The Provider shall act reasonably in considering any such requests by the Council.  In the event the Parties reach an agreement on an update to this Agreement, they shall execute a Variation in accordance with clause 19 (Variation) of this Agreement.  If the Parties are unable to reach an agreement, the dispute resolution procedures of this Agreement shall apply.  
10.4 The Provider will provide to the Council a copy of its audited accounts at the end of each financial year.

10.5 The Provider shall provide written reports on the performance of this Contract in a format and at a frequency to be agreed between the Parties.

10.6 The Provider shall produce all documents in electronic format and in such format as specified by the Council's Contract Manager acting reasonably.

10.7 Either party must notify the other in writing at the earliest opportunity of any changes to the named persons appointed as Contract Manager and confirm any interim arrangements that may be necessary until such time as a new appointment is confirmed but at all times there must be one named person in place as the primary point of contact for each party.

10.8 Either party must notify the other of any change to the management structure of either organisation in a timely manner.

11. REVIEW OF AN INDIVIDUAL SUPPORT PLAN
11.1 Where the Council has re-assessed a Service User’s needs the Council will contact the Provider to agree a variation of the Individual Support Plan for that Service User.

11.2 A review of the Individual Support Plan shall in any event take place at the end of the first six weeks and must involve the Service User, the Provider, the Care Co-ordinator and the Service User Representative any of whom may reasonably request a review at any other time.

11.3 If the care needs of a Service User change then the Service User, the Council or the Provider may request a review of the Individual Support Plan which may or may not result in a variation to it.

11.4 In any event a review should take place at not less than 12 monthly intervals.

12. CONTRACT PERFORMANCE MONITORING
12.1 The Council’s Contract Manager will notify the Provider’s Contract Manager in writing of any defaults arising out of the performance monitoring of this Contract. 
12.2 The Provider’s Contract Manager will within 10 working days provide a written response detailing the steps that will be taken to remedy any such defaults and the timescale for completion.
12.3 Save in circumstances where the Provider cannot rectify the default due to a Service User preventing the Provider from taking suitable action, if the default is not rectified to the satisfaction of the Council's Contract manager within 30 days of receiving the Provider's response in accordance with 12.2 then the continued default shall be treated as a Breach.  If the Provider is prevented from rectifying the default by a Service User then the Provider and Council shall refer the problem to the Dispute Resolution procedure set out in clause 14.
12.4 If either party commits a Breach or if a performance default becomes a Breach then the party will be entitled to serve on the party who committed the breach a Default Notice.

12.5 If the Default Notice relates to a Breach which can be put right then on receiving such a Default Notice, the party who committed the Breach will take the action specified in the Default Notice, within the timescale set out, at their own cost.

12.6 If there is any disagreement between the parties as to whether a Breach has occurred and/or about the action required to be taken and/or the timescale within which the action is to be taken, then either of the parties can refer the matter for resolution, in accordance with the provisions of this Contract on Dispute Resolution.

13. POWER TO PURCHASE IN DEFAULT
13.1 Where the Provider is able to provide the Services demanded in accordance with the terms of this Contract but following the use of the default notification procedure under clause 12 the Provider fails to deliver the Services so demanded in the IUA the Council acting by its Contract Manager shall have absolute power to purchase the Services that the Provider has failed to provide from a third party.

13.2 Any reasonable and proper cost incurred together with any expenses attending the purchase in excess of the amount which would have been payable to the Provider had it supplied the Services shall be recoverable by the Council from the Provider as a simple debt and the reasonable discretion of the Council or its duly authorised Contract Manager in the exercise of such power as aforesaid shall be final and binding on the Provider.

14. DISPUTE RESOLUTION
14.1 The Council and the Provider shall use all reasonable endeavours to resolve by agreement any dispute between them

14.2 Any dispute concerning this Contract shall be resolved by a meeting between representatives of both Parties within 30 working days or such other period that might be agreed.

14.3 If the dispute is unresolved then a further meeting involving The Council's Adult and Family Wellbeing Service Director or equivalent and the (Director of Services/Chief Executive Officer) of the Provider may be requested within a further 30 working days or such other period that might be agreed.

14.4 If the matter cannot be satisfactorily resolved within a period of 60 days then the matter may be referred to arbitration by either Party (notice of which shall be given to the other Party) under the provisions of the Arbitration Act 1996 and a single arbitrator shall be appointed by agreement of both Parties but if such agreement cannot be reached by the then President of the Chartered Institute of Arbitrators and the reference for arbitration shall:

14.4.1 Be on terms that determination take place within fifteen working days of the Arbitrator accepting instructions and

14.4.2 That the cost of such arbitration shall be as he directs or in the absence of such direction equally between the parties involved.

14.5 Use of the disputes procedure may not delay or take precedence over the termination procedures.

14.6 Nothing in this clause 13 shall prevent either party at any time seeking any interim or interlocutory relief from the High Court of Justice in England and Wales.

15. TERMINATION OF CONTRACT
15.1 If the Provider shall have:

15.1.1 Offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do or having done or forborne to do any action in relation to the obtaining of this Contract or IUA or any other agreement with the Council or for showing or forbearing to show favour or disfavour to any person in relation to this Contract or any other agreement with the Council or if similar act shall have been done by any person employed by the Provider or acting on the Provider's behalf (whether with or without the knowledge of the Provider) or if in relation to this Contract or any other agreement with the Council the Provider or any person employed by the Provider or acting on the Provider's behalf shall have committed any offence under the Prevention of Corruption Act 1889 to 1916 or shall have given any fee or reward to any member or officer of the Council which shall have been exacted or accepted by such member or officer by virtue of their office or employment and is otherwise than such member or officer's proper remuneration.
The Council shall be entitled to terminate this Contract and without prejudice to the remaining provisions of this Clause to recover from the Provider the amount of any loss resulting from such termination.

15.2 If the Provider
15.2.1 becomes bankrupt or makes a composition with its creditors or has a proposal in respect of its company for voluntary arrangements for composition of debts or scheme or arrangement approved in accordance with the Insolvency Act 1986;

15.2.2 has an application under the Insolvency Act 1986 to the Court for the appointment of an Administrative Receiver;

15.2.3 has a winding up order made or (except for the purposes of amalgamation or reconstruction) a resolution for voluntary winding up passed;

15.2.4 has a provisional liquidator receiver or manager of its business or undertaking duly appointed;

15.2.5 has an administrative receiver as defined in the Insolvency Act 1986 appointed;

15.2.6 has possession taken by or on behalf of the whole of any debentures secured by a floating charge or any property comprised in or subject to a floating charge;

15.2.7 is in circumstances which entitle the Court or creditor to appoint or have appointed a receiver a manager or administrative receiver or which will entitle the Court to make a winding up order;

15.2.8 is no longer registered by the Care Quality Commission for the provision of the Services;

Then in such circumstances the Council may terminate this Contract with immediate effect.

15.3 If either party commits a Persistent Breach of its obligations under this Contract the other party may terminate the Contract by notice in writing.
15.4 If any of the provisions of Regulation 73(1) of the Public Contracts Regulation 2015 apply, the Council may terminate this Contract with immediate effect by the service of written notice on the Provider. 

16. TERMINATION OF SERVICE USER PLACEMENT
16.1 If the Provider considers that a Service User's needs have changed during the period of care to such an extent that a further Assessment of their care is necessary then the Provider shall advise the Council Contract Manager who shall arrange an assessment within 14 days if in his opinion it is appropriate.  Following an assessment a decision by the Council will be made to terminate the placement or to continue under a revised ISP.  

16.2 Where in the opinion of the Provider or the Council the needs of the Service User or the welfare of other residents requires the Service User be moved to other accommodation a period of notice of 14 days shall be given by the Provider or the Council and confirmed in writing.  This can be varied by agreement of both parties if this notice period would compromise the safety or wellbeing of the Service User or other residents or Staff.

16.3 Where in the opinion of the Council the assessed needs of the Service User as agreed in the ISP are not being adequately met by the Provider then the Service User may be moved to other accommodation without any prior notification from the Council to the Provider and for the avoidance of doubt this shall not constitute a Breach or fundamental Breach by the Council. 

16.4 For any other reason not identified in Clauses 16.1 – 16.3 other than death of the Service User that requires the termination of the placement of a Service User a period of notice of 14 days shall be given to the Provider by the Council and confirmed in writing.  This can be varied by agreement of both parties if this notice period would compromise the safety or wellbeing of the Service User or other residents or Staff.

16.5 The Provider shall notify the Council’s Contract Manager as soon as reasonably possible when they become aware of any of the following events:

16.5.1 Any unplanned absence of a Service User lasting more than 48 hours or a planned absence of a Service User lasting more than 7 days; 
16.5.2 Hospitalisation of a Service User;

16.5.3 A Service User dies;
16.6 The Council will continue to pay the Core Costs for up to 2 days from the date that a Service User dies or until the room is cleared whichever is the sooner.
16.7 The Provider shall be responsible for requesting the Service User’s next of kin, or where appropriate requesting the responsible care manager in consultation with the Service User’s next of kin or Informal Carer, to make the necessary arrangements upon the death of a Service User including funeral arrangements.  Any expenses incurred should be addressed to the executor of the Service User’s estate or the Benefits Agency.

17. GRATUITIES
The Provider or its staff shall not accept any gratuity tip or other form of reward or bequest except as donations or bequests to a registered charity for any part of the services to be provided otherwise than in accordance with the Provider’s gift policy which shall be provided to the Council for approval at the Commencement Date.

18. COMPLAINTS 
18.1 The Provider must have a process in place to log any complaints or any complimentary feedback received from any Service User or member of the public with regard to the Services provided under this Contract

18.2 The Provider’s log shall be in line with the Council’s policy and procedures in place and as updated

18.3 The Provider will report the data obtained by the logging process to the Council by means of a quarterly report or more frequently if requested by the Council. The data must be sent in accordance with the Council’s policy and procedures in place and as updated

18.4 All complaints from Service Users should be dealt with and resolved  appropriately by the Provider and any serious complaint that cannot be resolved shall be notified to the Council as soon as reasonably practicable so that the parties can co-operate and endeavour to satisfy the complainant

18.5 The Provider shall at the earliest opportunity inform the Council Contract Manager of any potentially or actually serious complaints and should it not do so then the Council shall consider this a Breach.
19. VARIATION

Variations to this Contract must be agreed in writing between the Parties and the Contract Managers will be required to authorise and record any variations agreed upon. Variations shall then be signed by each Party's authorised representatives and appended to this Contract. If applicable, a variation will include details of how costs that would be incurred by the parties would be apportioned if the variation subsequently results in the termination of this Agreement under clause 15.4.
20. WAIVER
20.1 If either one of the Parties fails to exercise or delays in exercising any right or remedy to which it is entitled under this Contract or at law then this shall not constitute a waiver of any such right or remedy.

20.2 If either one of the Parties waives a default on the part of the other then this shall not constitute a waiver of any future default.

20.3 No waiver shall be effective unless it is:

20.3.1 expressly stated to be a waiver;

20.3.2 in writing; and

20.3.3 signed by the appropriate Contract Manager.

21. ASSIGNMENT AND SUBCONTRACTING
The Provider shall not assign nor sub-contract the whole or any part of the Services without the prior written consent of the Council.

22. STAFF
22.1 The Provider must comply with the requirements of the Profile of Service Specification as to staffing.

22.2 The Provider must employ sufficient numbers of people of sufficient ability, skill, knowledge, training or experience so as to properly provide, and to supervise the proper provision of, the Services.

22.3 Where by reason of the nature of the provision of Goods and  Services Staff may be exempt from the provision of Section 4(2) of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975, the Provider shall ensure that all Staff engaged in provision of the Services provide information in accordance with the said Act and Order about  convictions  which  for  other  purposes  are  ‘spent’  under  the provisions of the said Act, and the Provider will be required to arrange at its own  expense  the  checking  of  the  information  through  the Disclosure and Barring Service and the Provider shall disclose as appropriate all convictions of its’ Staff   under   the   Contract   who   may   contravene   the regulations  concerning  working  at  sites  with  vulnerable  adults and the Council may require such Staff to be removed from the provision of the Services.

22.4 The  Provider  must  ensure  that  its’ Staff  agree  for   their Disclosure  and  Barring  Service  return  to  be  seen  on  request  by  the Council Contract Manager when monitoring the Provider’s Criminal Records Disclosure process.

22.5 The employment of Staff by the Provider to provide care on behalf of the Council under this Contract is conditional upon satisfactory Disclosure and Barring Service disclosure at enhanced level and it is the responsibility of the Provider to ensure that this is carried out.  Failure to do so will lead to a breach of the Contract.

22.6 The Provider shall use reasonable endeavours to respond sensitively to Service User requirements as to the individual(s) involved in their care provision including possible changes to the Staff member(s) involved as necessary to comply with Service User wishes.

23. PROTECTION FROM ABUSE
23.1 The Provider shall in the performance of their obligations under this Agreement ensure that:

23.1.1 all Service Users who are receiving a service are protected from abuse;
23.1.2 the Provider and all persons involved in any way in providing a service on behalf of the Provider understand and operate in accordance with the Council’s Safeguarding Vulnerable Adults Interagency Policy and Procedures for Buckinghamshire; Procedures);

23.1.3 all services provided under this Agreement comply with all relevant Law including (without limitation) all statues directives regulations orders code of practice and best practice guidance (as amended from time to time) related to the prevention of and protection from abuse issued by (but without limitation) any government department and the Care Quality Commission;

23.1.4 all persons involved in providing a service on behalf of the Provider cooperate fully with all investigations by the Council or any person authorised by the Council (including any Safeguarding Adults Board) to conduct such investigations of any alleged, suspected or actual abuse;
23.1.5 The Council is informed immediately of any adult protection investigation, concern or adult protection strategy arising from or related to the delivery of services under this Agreement;

23.1.6 all their Staff are recruited in accordance with the guidance of the Council’s Safer Recruitment criteria, is checked against the Protection of Vulnerable Adults Scheme List and that no one is engaged in the provision of the service who has not received appropriate clearance; 

23.1.7 there are robust arrangements for the auditing, monitoring and reporting of activity related to protection from abuse.

23.2 Where in the sole opinion of the Council, the Safeguarding Vulnerable Adults Interagency Policy and Procedures for Buckinghamshire; (In cases of placements outside Buckinghamshire this will be in accordance with the appropriate host local authority’s Safeguarding Vulnerable Adults Policy, Guidelines and Procedures); are invoked, the Council will be entitled to reasonably withhold any new business until such time as any issue is resolved to the satisfaction of the Council.

24 MENTAL CAPACITY ACT 2005
24.1 The Provider shall in the performance of their obligations under this Contract comply with the requirements of the Mental Capacity Act 2005 as amended by the Mental Health Act 2007 (Deprivation of Liberty Safeguards), where relevant.

24.2  All services provided under this Contract comply with all relevant Law including (without limitation) all statues, Directives, Regulations, orders, codes of practice and best practice guidance (as amended from time to time) related to the Mental Capacity Act 2005 as amended by the Mental Health Act 2007 (Deprivation of Liberty Safeguards.)

24.3  It is a requirement of the Provider to ensure that all their Staff are aware of and understand the Mental Capacity Act 2005 as amended by the Mental Health Act 2007 (Deprivation of Liberty Safeguards) and evidence this through training records.
25 CONFIDENTIALITY
25.2 Neither the Provider nor the Council shall publish or cause to be published or communicate to any third party any matter relating to the Contract or the Services except with the prior written consent of the other (such consent not to be unreasonably withheld or delayed)

25.3 The Provider shall take all reasonable steps to prevent unauthorised access to or theft of information within its control relating to the Services

25.4 The Provider shall take reasonable steps to ensure that confidential information is rendered illegible or unintelligible prior to disposal

25.5 The Parties shall comply with their duties and responsibilities under the Data Protection Act 1998 in the performance of this Contract and shall not unlawfully process or disclose information subject to those Acts.

25.6 The Provider shall cooperate with the Council as required (including but not exclusively assistance in retrieving information held) to enable the Council to comply with its duties under the Freedom of Information Act 2000 and this Clause and any and all agreements between the Parties as to confidentiality shall be subject to the Council's duties under that Act. The Council shall not be in breach of any confidentiality clauses or agreements if it makes disclosures of information in accordance with the Act.

26 FREEDOM OF INFORMATION & OMBUDSMAN

        26.1
The Provider acknowledges that the Council is subject to the requirements of the Freedom of Information Act 2000 (“FOIA”) and the Environmental Information Regulations and shall assist and cooperate with the Council (at the Provider’s expense) to enable the Council to comply with these Information disclosure requirements.

26.2
The Provider shall: 
                   26.2.1   transfer any Request for Information under FOIA to the Council as soon as practicable after receipt and in any event within two (2) Working Days of receiving a Request for Information;





    26.2.2   provide the Council with a copy of all Information in its possession or power in the form that the Council requires within five (5) Working Days (or such other period as the Council may specify) of the Council requesting that Information; and



       26.2.3   provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.

26.3   The Council shall be responsible for determining at its absolute discretion whether any commercially sensitive information and/or any other Information: 


       26.3.1   is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations;
            26.3.2
is to be disclosed in response to a Request for Information, and in no event shall the Provider respond directly to a Request for Information unless expressly authorised to do so by the Council. 


26.4   The Provider acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public authorities’ functions under Part 1 of FOIA (issued under section 45 of the FOIA, November 2004), be obliged under the FOIA or the Environmental Information Regulations to disclose Information:



26.4.1    without consulting with the Provider, or


       26.4.2  following consultation with the Provider and having taken its views into account.


26.5    The Provider shall ensure that all Information under FOIA produced in the course of this Contract or relating to this Contract is retained for disclosure and shall permit the Council to inspect such records as requested from time to time. 

26.6    The Council is under a legal obligation by virtue of the Local Government Acts to observe the rights and powers of the Local Government Ombudsman who has independent and impartial powers and to require persons to provide information and/or produce documents for the purposes of carrying out investigations into relevant matters that may have been referred to him for consideration when maladministration had been alleged against the Council.

26.7   The Provider shall at no additional cost to the Council make available any documentation or allow to be interviewed any of its Staff and assist at all times the ombudsman or his personnel and will co-operate with any enquiries that are queried by the ombudsman or his personnel in investigation any complaint whatsoever relating to the Services.

26.8   Upon determination of any case by the ombudsman in which the Provider has been involved or has been implicated the Council shall forward copies of such determination to the Provider for its comments before reporting details to the relevant committees of the Council.  Should the ombudsman make recommendations in his report that compensation should be paid for maladministration and this by implication has been due wholly or in part to the failure, default, act omission or neglect of the Provider or its Staff to comply with the provisions of this Contract, the Council will recover such compensation from the Provider and the same may be deducted from any payment to be made by the Council pursuant to this Contract.

26.9   Should the ombudsman make recommendations relating to procedural matters which will result in change or alteration which will require implementation the Council will enter into discussions with the Provider to agree a suitable procedure to resolve such matters. 

27. INSURANCE
27.1 For so long as this Contract is in force the Provider must take out and maintain as a minimum the insurances set out in Clause 27.3. The Provider must also ensure that any of its sub-contractors who are providing any or all of the Services on its behalf take out and maintain equivalent insurances, as a minimum.
27.2 All insurances must be taken out and maintained with a reputable insurance company.

27.3 The insurances referred to in this clause are as follows:

27.3.1   Public liability insurance in a minimum amount for each and every claim, act or occurrence or series of claims, acts or occurrences which complies with statutory requirements to a value of £10,000,000.00.

27.3.2   Employers liability insurance in a minimum amount of £10,000.000.00 for each and every claim, act or occurrence or series of claims, acts or occurrences.

27.4 The Provider must provide the Council with a copy of the policy schedule for the insurances referred to in clause 27, together with evidence that the insurances are in force on the Commencement Date and provide any undated versions in the future.
27.5 The Provider shall have the right to review the level of public liability insurance required over the term of the Contract.  Should they exercise this right they shall inform the Provider in writing of the intention to require a higher level of cover and the Parties shall discuss that requirement and agree how any increased level shall be funded before the higher level of cover is formally required of the Provider.

28. LIABILITIES AND INDEMNITIES
28.1 Unless arising as a result of a direct act of the Council its employees or agents the Provider shall indemnify and keep indemnified the Council against all action claims demands proceedings damages costs charges expenses or liabilities whatsoever in respect of or in any way arising out of the provision of the Services in relation to:

28.1.1  The injury to or death of any person;

28.1.2  The loss of or damage to any property including loss of damage caused by the Service User and property belonging to the Service User or the Council unless it arises out of the direct act default or negligence of the Council its employees or agents (not being the Provider or employed by the Provider);

28.1.3  The authorised and unauthorised acts and/or omissions of its employees and agents whilst within the establishment within the course of employment or whilst undertaking duties outside of the establishment.

28.2 Unless arising as a result of a direct act of the Provider its officers employees or agents the Council shall indemnify and keep indemnified the Provider against all action claims demands proceedings damages costs charges expenses or liabilities whatsoever in respect of or in any way arising out of the negligence, default or breach of statutory duty of the Council in carrying out its obligations under this Contract or the authorised and unauthorised acts and/or omissions  of  any officer, employee or agent of the Council  in carrying out the obligations of the Council under this Contract whilst within the Properties or whilst undertaking duties outside of the Properties.
29. AGENCY
The Provider must not represent to anyone, nor allow any of its employees or agents to represent to anyone, that the Provider is the Council’s agent or servant.

30. DATA PROTECTION 
30.1 Each party, including their employees, shall comply with the requirements of the Data Protection Act 1998 (the “DPA”) in relation to the provision of the Services and shall not knowingly or negligently by any act or omission, place the other party in breach, or potential breach of the DPA.

30.2 The Provider shall in accordance with the DPA be notified and shall advise the Contract Manager of its notification reference on the Public Register of Data Controllers.

30.3 The Provider shall ensure that it has in place appropriate technical and organisational measures to ensure the security of the personal data (and to guard against unauthorised or unlawful processing of the personal data and against accidental loss or destruction of, or damage to, the personal data), as required under the Seventh Data Protection Principle in Schedule 1 to the DPA; and

30.3.1 provide the Council with such information as the Council may reasonably require to satisfy itself that the Provider is complying with its obligations under the DPA;

30.3.2 immediately notify the Council of any breach of the security measures required to be put in place pursuant to this Clause 261; and

30.3.3 ensure that it does nothing knowingly or negligently which places the Council in breach of the Council’s obligations under the DPA.

30.4 Each Party agrees to indemnify the other Party against all costs that it incurs as a result of the other Party’s failure to comply with this clause 26.

30.5 On termination of this Contract the Provider shall return all personal data or destroy or dispose of it in a secure manner and in accordance with any specific instructions issued by the Council.

30.6 The provision of this Condition shall apply during the continuance of the Contract and indefinitely after its expiry or termination.

31. HEALTH AND SAFETY
31.1 In relation to the Staff, the Provider shall at all times comply with the requirements of the Health and Safety at Work Act 1974 and any other acts, orders, regulations and codes of practice pertaining to the health and safety of employees and others who may be affected by the Provider’s acts or omissions in providing the Services under this Contract and shall require that any sub-contractors likewise comply.

31.2 The Provider shall ensure that its health and safety policy statement (as required by the Health and Safety at Work Act 1974) is made available to the Council on request.

31.3 The Provider shall take full responsibility for the adequacy and safety of all operations and methods adopted in the performance of the Services and the acts of its Staff.  The Provider shall notify the Council in writing if any method or practice set out in the Specification shall be or shall become an unsafe method of practice.

31.4 The Council reserves the right to suspend the provision of the Services in whole or in part (to the extent reasonable) without paying compensation if and whenever the Provider is, in the reasonable opinion of the Council, in contravention of the Health and Safety at Work Act 1974 and provision within this clause 31.4.The Provider must comply with the requirements of the Health and Safety at Work Act 1974 insofar as they apply to the provision of the Services.

31.5 For as long as this Contract is in force the Provider must have in place a health and safety policy which complies with all statutory requirements and provide The Council with a copy within 14 days of the Commencement Date and provide any undated versions in the future.

32. EQUAL OPPORTUNITIES
32.1 The Provider must:

32.1.1 Operate an equal opportunities policy for as long as this Contract is in force; and

32.1.2 Provide the Council with a copy within 14 days of the Commencement Date and provide any undated versions in the future.

32.2 The Provider must use all reasonable endeavours to make sure that its equal opportunities policy complies with all statutory obligations as regards discrimination on the grounds of colour, race, nationality, cultural or ethnic origin, marital status, gender, age, disability, religion or sexual orientation in relation to:

32.2.1 Decisions made by the Provider in the recruitment, training or promotion of staff employed or to be employed in the provision of the Services;

32.2.2 The provision of the Services; and

32.2.3 The carrying out of its obligations under this Contract.

32.3 In providing the Services, the Provider must observe as far as possible the Commission for Racial Equality’s Code of Practice for Employment, (the ‘Code’), any updates to the Code, or any code which may replace it.

32.4 The Provider must provide the Council with such information as The Council may reasonably require in order for the Council to assess its compliance with the Code.

32.5 If any Court or Tribunal, or the Commission for Racial Equality (or any body which may replace the Commission) makes a finding that the Provider has unlawfully discriminated against any person in the provision of the Services then the Provider must:

32.5.1 Take all necessary steps to make sure that the unlawful discrimination does not happen again; and

32.5.2 Notify The Council in writing of the finding and the steps taken to prevent its re-occurrence.

32.6 In providing the Services, the Provider must:

32.6.1 give appropriate consideration to each Service User’s race, nationality, cultural or ethnic background, marital status, age, gender, religion, sexual orientation and disabilities; and

32.6.2 take all necessary steps, and inform the Council of the steps taken, to prevent unlawful discrimination designated as such by any court or tribunal, or the Equality and Human Rights Commission or (any successor organisation); and

32.6.3 at all times comply with the provisions of the Human Rights Act 1998 in the performance of this agreement. The Provider shall also undertake, or refrain from undertaking, such acts as the Council requests so as to enable the Council to comply with its obligations under the Human Rights Act 1998.

33. PROVISION OF INFORMATION ON RETENDERING
33.1 If when the provision of the Services is re-tendered the Council is of the reasonable opinion that the TUPE Regulations may apply to the new Contract the Council may request from the Provider such details relating to the provision of the Services and to the Provider’s staff who would transfer to an incoming provider of the Services and of their terms and conditions of service as the Council may reasonably require as being necessary for other tenderers to prepare and make an informed bid.

33.2 The Provider shall also provide any such information as the Council may reasonably require to assist in a re-tendering exercise and shall cooperate with the Council to ensure continuity of care provision to the Service Users.

33.3 The Provider shall comply with requests under this Clause as soon as reasonably practicable and in any event within 28 Working Days of being so requested.

33.4 Should TUPE apply on re-tendering, the Provider shall make available its staff for the purposes of meetings and training events with the new provider to facilitate the smooth and efficient handover of the Services. The Council shall meet reasonable additional costs incurred by the Provider as a consequence of making staff available for this purpose provided that the Provider shall provide to the Council written evidence of the costs and agree these with the Council before they are incurred.

34. FORCE MAJEURE
34.1 If either one of The Parties fails to carry out our respective obligations under this Contract as a result of force majeure then whichever one of The Parties is affected shall not be liable under this Contract for such failure

34.2 This is subject to the proviso that whichever one of The Parties is affected shall have given the other notice that such failure is the result of force majeure within 10 Working Days of such failure occurring.

34.3 If an event of force majeure occurs then The Council shall meet with the Provider to discuss how best the Provider can continue to provide the Services until the force majeure event ceases, which may include the Council providing the Provider with assistance, where possible.
34.4 In this clause ‘force majeure’ means:
34.4.1 Acts of war

34.4.2 Acts of God;

34.4.3 Decrees of Government which remove the ability of either party to perform obligations under this Contract;

34.4.4 Riots;
34.4.5 Civil commotion and

34.4.6 Any event or circumstance which is both beyond the control of whichever one of the parties which is affected and which could not have been prevented by acting prudently, diligently or with reasonable foresight.

34.5 For the avoidance of doubt ‘force majeure’ shall not include any labour dispute between the Provider and its Staff or the failure to provide the Services by any of its sub-contractors.
35. CONFLICTS OF INTEREST

The Provider shall take reasonable endeavours to ensure that neither the Provider nor any employee agent, Provider or sub-contractor is placed in a position where there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider or such person and the duties owed to the Council under the provisions of the Contract.  The Provider will disclose to the Council full particulars of any such conflict of interest which may arise.

36. LOCAL GOVERNMENT OMBUDSMAN
The Provider acknowledges that it could be the subject of investigation by the Local Government Ombudsman and that its co-operation will be required in connection with any such investigation.
37. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

Neither one of The Parties intends to confer any right or benefit upon a third party and or the avoidance of doubt, the provisions of the Contracts (Rights of Third Parties) Act 1999 are expressly excluded from this Contract.

38. NOTICES
38.1 Any notice to the Provider shall be deemed to be sufficiently served if given to the Provider or his duly authorised agent or left for or sent by post addressed to him at the address specified at the heading of the Contract or such other address as it shall have notified the other parties in writing for this purpose from time to time.

38.2 The Councils address for service of notices shall be County Hall Aylesbury HP20 1UA or such other address as it shall have notified the other parties in writing for this purpose from time to time.

39. RECOVERY OF SUMS DUE
If either one of the Parties owes the other money under this Contract, then the one who is owed the money may set off any such sum against any money it subsequently owes to the other under this Contract.

40. LAW AND JURISDICTION
This Contract shall be governed by and shall be construed in accordance with English law and be subject to the exclusive jurisdiction of the Courts of England and Wales, to which both of the Parties shall submit.

41. SEVERABILITY
41.1 If one or more of the provisions of this Contract are or become to any extent invalid or unenforceable under any applicable law then the remainder of this Contract shall continue in full force and effect.

41.2 If this happens then both of the Parties shall enter into good faith negotiations to amend the provision concerned in such a way that as amended, it is valid and enforceable and to the maximum extent possible, carries out both out original intent.

42. REMEDIES CUMULATIVE
Any remedy or right which either of The Parties may exercise in relation to a default committed by the other shall be in addition to, and shall be capable of being exercised without prejudice to, all other rights and remedies available to either of The Parties.

This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.

The Common Seal of BUCKINGHAMSHIRE

COUNTY COUNCIL was hereunto affixed

in the presence of
Authorised Signatory:

Name:

Signature

Executed as a Deed by 

……………………………………………..

acting by

Director -
Name:

Signature:

Director/Company Secretary:
Name:

Signature:
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