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Framework Agreement 
THIS AGREEMENT is made the ………. day of………………………………………………..
BETWEEN :

(1) NORTH SOMERSET COUNCIL of Town Hall Walliscote Grove Road Weston-super-Mare BS23 1UJ (“the Council”) and 
(2) [ …………………………………………………………………………] (“The Provider”)

RECITALS

a) The Council issued an Invitation to Tender seeking tenders to participate in a multi-supplier rotation framework for disabled bathing adaptations.
b) The Provider has submitted a written Tender in response to the Invitation to Tender. 

c) Following evaluation the Council has offered the Provider a place on the Council’s multi-supplier framework panel and the Provider agrees to provide and perform any Works required by the Council pursuant to an Order on the terms set out in this Agreement (which is a multi-supplier rotation framework with no right of exclusivity for any supplier) (including the prices which have been recalibrated by the Council following receipt of the various tenders which recalibrated prices are listed in the Fixed Price Schedule).
d) Each call-off contract with the Provider made pursuant to this Agreement shall be deemed to be a contract made between (1) the Provider (2) the Client (the disabled person to whom the Provider makes the supply) and (3) the Council (the local housing authority to whom a grant application has been made under Part I of the Housing Grants, Construction and Regeneration Act 1996). 
e) In connection with any call-off contract, payment of the grant by the Council is subject to the provisions of Part I of the Housing Grants, Construction and Regeneration Act 1996 including the requirement under section 37(4)(b) that the Works have been executed to the satisfaction of the Council.    
IT IS HEREBY AGREED as follows:

1. Definitions and Interpretation
1.1. The following terms shall have the following meaning for the purposes of this Agreement:

1.1.1. “Client” the disabled person who is the end user of the Works the subject of an Order

1.1.2. “Commencement Date” means [ … ]
1.1.3. “Conditions” means the provisions of this Agreement 

1.1.4. “Agreement” means this agreement
1.1.5. “Provider” means the provider named at the beginning of this Agreement and shall include its successors and assigns and shall bind its sub-providers

1.1.6. “Delivery Address” means the address specified by the Council to which the relevant Works are to be performed (which will be the address of the relevant Client)
1.1.7. “Invitation to Tender” means the Council’s invitation to tender to participate in a multi-supplier rotation framework for disabled bathing adaptations 
1.1.8. “Legislation” means all applicable legislation including any Act of Parliament or statutory provision made thereunder and any statutory modification extension or re-enactment of the same for the time being in force and all orders, regulations, byelaws and directions made issued or given 

1.1.9. ‘Method Statement’ means the method statement prepared by the Provider containing its proposals for carrying out the Works including a risk assessment as set out in the Provider’s Tender.

1.1.10. “Order” the Council’s request for Works
1.1.11. “Officer” means an employee of the Council

1.1.12. “Price” means the price of the relevant Works (calculated in accordance with the Fixed Price Schedule)
1.1.13. “Works” means the specific works described in an Order that shall accord with the requirements of the Specification [Schedule 1] and which shall be informed by the general Schedule of Works [Schedule 2] to be carried out at a Delivery Address by the Provider in accordance with the terms of this Agreement.

1.1.14. “Specification” means the Council’s specification referred to in or forming part of Schedule One and shall deemed to include all documents forming part of the Invitation to Tender.

1.1.15. “Schedules” means the schedules to this Agreement 
1.1.16. “Tender” means the Provider’s written tender (in response to the Council’s Invitation to Tender) 

1.1.17. “Term” shall mean a period of 4 years from the Commencement Date 

1.2. Headings contained in this Agreement are for reference purposes only.

1.3. All agreements on the part of either of the parties which comprise more than one person or entity shall be joint and several and the neuter singular gender throughout this Agreement shall include all genders and the plural and the successor in the title to the parties.

2. Appointment and Term

2.1. The Council appoints the Provider to the multi-supplier framework rotation panel, on a non-exclusive basis, for the Term to carry out the relevant Works in return for the relevant fee/s set out in Schedule [3] (Fixed Price Schedule) as shall be varied annually in accordance with any change in the Construction Output Price Index (for all construction) prepared by the Office for National Statistics (or such other reasonable index as may be reasonably chosen by the Council in the event that such index ceases to exist).
3. The Provider’s Obligations

3.1. The Provider hereby covenants that, in respect of any Order which has been made by the Council, it shall:-

3.1.1. Carry out and complete the Works required by the Order: (1) in a proper and workmanlike manner; (2) with good quality goods and materials; (3) in accordance with this Agreement, the Specification and the Order; (4) in accordance with all statutory requirements; (5) with all the reasonable skill, care and diligence to be expected of an appropriately qualified and competent firm/organisation experienced in carrying out Works of a similar size, scope and complexity; and (6) so that the Works are fit for purpose for the use of the Client who is a disabled person.

3.1.2. keep the Council informed of all aspects of the progress and execution of the Works by the issuing of a regular report of activity. Where any delays or problems are envisaged, the Provider shall immediately inform the Council in writing.

3.2. The Provider shall provide the following “key personnel” to manage and coordinate the Agreement: 

[name
           ]


[Designation]
email address:[  ]
[
           ]


[
]

3.3. The Provider will obtain the Council’s approval not less than 72 hours in advance to a proposed change in the identity of the key personnel. 

3.4. The Provider shall ensure that all staff assigned to the performance of the Agreement shall possess the necessary skill and expertise for the proper and diligent performance of the Works.

3.5. The Provider shall ensure that while any of its personnel are on Council-owned property they will conform to the Council’s normal Codes of Staff Conduct and security practice.

3.6. The Provider shall replace any of the Provider’s personnel who the Council reasonably decides have failed to carry out their duties with reasonable skill and care. Following the removal of any of the Provider’s personnel for any reason, the Provider shall ensure such person is replaced promptly with another person with the necessary training and skills.
3.7. The Provider shall maintain full and accurate records of its personnel involved in the provision of the Agreement and shall produce such records to the Council for inspection at all reasonable times upon request. 

3.8. The Provider shall carry its obligations strictly in accordance with the timescales referred to in paragraph number 3 of the Specification and in clause 4 of this Agreement. Time shall be of the essence in the performance of these obligations and so as to minimise any inconvenience to the Client (who is a disabled person).

3.9. If the Provider fails to complete any Works or comply with any other obligations by the required date(s) then without prejudice to the Council's rights for the material default:

3.9.1. The Council may terminate this Agreement with the Provider. In this event without prejudice to the Council’s other remedies the Council may direct the Provider to collect any Works which have been delivered provided that either no payment in respect of the same has been made by the Council subject to receipt of a full refund of payments made on account by the Provider; or

3.9.2. the Council may in its absolute discretion accept a quantity of Works corresponding to the Agreement which has been delivered and recover from the Provider damages for breach of Agreement in respect of the failure to deliver the total quantity of Works, together with the costs of retendering and/or Officer time spent in obtaining alternative tenders and the difference between the original price and the alternative price.

4. Invitations to quote, quotations and Orders
4.1.  It is the Council’s intention that providers on the multi-supplier framework panel (including the Provider) will be invited in rotation.

4.2.  Following receipt of the Council’s invitation to quote and the Council’s proposed schedule of specific Works for a Client (which shall be informed by the general schedule of works in schedule 2 to this Agreement), the Provider shall carry out a site survey of the relevant Client’s property and shall provide a quotation to the Council for the specific Works. The quotation shall be based on the fixed price schedule (schedule 3). This quotation shall be sent electronically by the Provider to the Council within 20 working days of the date when the invitation to quote was sent electronically by the Council to the Provider.
4.3. If additional works (outside the general schedule) are identified and included in the Council’s schedule of specific Works, the Provider will be invited to cost these items and submit them to the Council for verification and approval. If during the Provider’s site survey, the Provider identifies additional work not covered by the Council’s schedule of specific Works, then this item or items should be added to this schedule with associated costs and submitted to the Council for verification and approval.        
4.4. Following receipt of the Provider’s quote, the Council may issue an Order to the Provider to carry out the relevant Works, whereupon the Provider shall duly commence the Works within 20 working days (unless directed differently by the Client where such different timescale would be reasonable). The Provider should acknowledge receipt of the Order immediately upon receipt and this should be done by email.
4.5. Where unforeseen technical issues occur following the issue of an Order, providers may acknowledge receipt via telephone or alternative method as agreed with the grant officer on a case by case basis.  
4.6. The Works shall be duly completed within 10 working days of the date when they are commenced (although an extension of time may be agreed in writing for complex jobs where this would be reasonable).
5. Execution of Works etc
5.1. The Provider shall arrange a date for execution of the Works with the Client within the timescales referred to above.

5.2. The Works shall be inspected and signed off by the Council (as to whether they have been executed to the satisfaction of the Council).

5.3. Any defects in the Works which are notified prior to sign off shall be rectified in accordance with the timescales referred to in paragraph number 3 of the Specification and the rectified Works will be the subject of further inspection prior to sign off.
5.4. The Council will aim to pay for approved Works subject to full and proper completion of all work on the Order (and receipt of copies of all the necessary paperwork from the Provider) within 30 days of sign off by way of BACS transfer.
5.5. All resulting call-off contracts will be on the terms and conditions of this Agreement (and shall be deemed to incorporate all the associated documentation including the Invitation to Tender documents, the Specification, the Schedule of Works, the Fixed Price Schedule, Method Statements, and the Order (following the Council’s invitation to quote for specific Works and the Provider’s quotation for specific Works)) as may be modified by any additional case specific requirements as contained or referred to in the Order for the specific Works. Where additional case specific requirements are required the parties shall agree the additional costs involved prior to commencement of the Works
5.6.  In the event of any ambiguities or discrepancies in or between the said documentation, the Council’s Private Sector Housing Service Leader shall resolve any such ambiguities or discrepancies (including order of precedence) by giving appropriate instructions to the Provider.  
6. Defects liability period 
6.1. If any defects in the Works appear prior to the date which is twelve months after the date of sign off by the Council, which defects are due to materials goods or workmanship which are not in accordance with this Agreement, then the Provider shall make such good such defects entirely at its own cost and so as to minimise any inconvenience for the Client (who is a disabled person). The benefit of this clause shall be additional to and without prejudice to any other remedies that the Client may have including the benefit of any guarantees or warranties for any showers or otherwise. 
7. Status of Call-off Contracts
7.1. Contracts which are called-off pursuant to this Agreement shall be deemed to between the Provider, the Client and the Council in which the Provider provides Works and a guarantee to the Client and the Council pays a grant (pursuant to Part I of the Housing Grants, Construction and Regeneration Act 1996) when the Works have been executed to the satisfaction of the Council and the Council has been provided with an acceptable demand for payment for the Works. For VAT purposes, this shall be construed as a supply to a disabled person (see HMRC VAT Notice 701/7 – “Reliefs from VAT for disabled and older people”)  
8. Assignment 

8.1. The Provider shall not assign or transfer the whole or any part of this Agreement without the prior written consent of this Council.

8.2. Such consent shall not relieve the Provider from any liability or obligation under the Agreement and the Provider shall remain responsible for the acts defaults and neglects of any such assignee/transferee its servants or agents as though they were the acts defaults and neglects of the Provider itself.

9. Works
9.1. The quantity, quality and description of the Works shall be specified in the Order and shall comply with the Specification and the Schedule of Works. The Provider shall not unreasonably refuse any request by the Council to inspect and test the Works. If upon inspection or testing, the Council is not satisfied that the Works will comply in all respects with the Agreement, the Provider shall take such steps as are necessary to ensure compliance or the Council may without incurring liability, cancel the Agreement. 
10. Delivery
10.1. The Works shall be delivered to and/or the Works shall be performed at the Delivery Address set out in the Order or as otherwise agreed in writing.  
10.2. Notwithstanding delivery of Works separately, the Agreement will be treated as a single Agreement and will not be severable.
10.3. The Council shall be entitled to reject any Works delivered which are not in accordance with the Agreement and shall not be deemed to have accepted any Works until the Council has had reasonable time to inspect them following completion.
10.4. If the Works are not delivered and/or the Works are not performed on the due date then, without prejudice to any other remedy, the Council shall be entitled to deduct from the Price or, if the Council has already paid the Price, to recover as a debt from the Provider an amount equal to the additional costs incurred by the Council as a result of the delay.
10.5. The Provider warrants to the Council that the Works will be: equal in all respects to any samples, patterns, description or specification provided or given by either party and fit for purpose; of satisfactory quality; free from defects in design, material and workmanship and that the Works will be performed by appropriately trained and qualified personnel, with due care and diligence, and to the standards which would reasonably be expected from a skilled and experienced provider engaged in the provision of Works similar to the Works under the same or similar circumstances. 
11. Indemnity and Insurance


11.1. The Provider will be liable for and shall indemnify the Council against any expense, liability, loss, claim or proceedings in respect of any loss, injury or damage that arises out of or in the course of or by reason of the performance of the Agreement only to the extent that the same is due to any negligence, breach of statutory duty, omission or default of the Provider its employees or agents or of any person employed or engaged by the Provider upon or in connection with the performance of the Works.
11.2. The Provider will indemnify the Council in full against:- (1) all loss, liability, damages, costs, expenses (including legal expenses) or injury whatsoever and whenever arising caused to the Council, or for which the Council may be liable to third parties due to defective workmanship or unsound quality of the Works; (2) all claims in respect of death or injury, howsoever caused to any person by reason of the Works supplied: (3) any consequential loss or damage sustained by the Council for which the Council may be liable, as a result of the failure of the Provider to supply the materials or perform the work in accordance with the terms of this Agreement.
11.3. The Provider shall maintain in force during the term of the Agreement full and comprehensive insurance as appropriate in respect of the provision of the Works such insurance to be with reputable insurers acceptable to the Council acting reasonably. 

11.4. Without prejudice to any other remedy, if any of the Works are not supplied or performed in accordance with the Agreement, then the Council may: 
11.4.1. require the Provider to repair the Works or to supply replacement Works and/or Works in compliance with the Agreement within the timescales contained or referred to in the Specification or such other period as the parties may agree; or 

11.4.2. at the Council’s sole option and whether or not the Council has previously required the Provider to repair the Works or to supply any replacement Works, to treat the Agreement as discharged by the Provider’s breach. Where the Provider fails to deliver Works or materials when stipulated or in the case of Works or materials delivered not being of good quality or according with specifications, the Council shall be entitled to purchase elsewhere and any excess of cost so incurred by the Council over the quoted price, together with all charges and expenses attending the purchase, shall be recoverable by the Council from the Provider. In any event, nothing shall prevent the Council from employing other persons to supply Works of the same type if the Council shall in its discretion think fit.
11.5. The Provider will at all times maintain in force all appropriate insurances with reputable insurers for the provision of the Works including 
11.5.1. professional indemnity of a minimum of £1,000,000 (one million pounds)

11.5.2. public liability £5,000,000 (five million pounds) and

11.5.3. employers liability £10,000,000 (ten million pounds),

and sufficient to comply with the Employers Liability (Compulsory Insurance) Act 1969 as amended in respect of each and every incident and upon request shall supply to the Council copies of all insurance policies and evidence of the maintenance of this cover. 

12. The Council’s Obligations

12.1. The Council shall:

12.1.1. Ensure that its employees co-operate fully with the Provider in relation to the provision of the Works.

12.1.2. Promptly furnish the Provider with such information and documents as it may reasonably request for the proper performance of its obligations hereunder.

13. Price & Payment

13.1. The fee payable to the Provider for the full and proper performance of the Agreement shall be as set out in the Order and shall be inclusive of all subsistence costs and other expenses. The fee shall be payable following completion of the Works to the satisfaction of the Council.

13.2. Provided the Provider shall have performed the Works in accordance with this Agreement and to the satisfaction of the Council, the Council will aim to pay the fees or charges properly due to the Provider within thirty days from the date of receipt of the Provider’s invoice (which invoice should be addressed to the Client, and not the Council, given that the supply is being made to the Client) subject always to any other period of payment that may be agreed in writing with the Provider.

13.3. The Price shall be inclusive of all charges and no increase in the Price may be made save that it shall be varied annually in accordance with any change in the Construction Output Price Index (for all construction) prepared by the Office for National Statistics (or such other reasonable index as may be reasonably chosen by the Council in the event that such index ceases to exist). 

13.4. All invoices should be addressed to the Client (to whom the supply is made). Failure to do so may result in non-payment. 

14. Copyright

14.1. The ownership of and sole right to the copyright or design right in any drawings plans, specifications, schedules, reports and other work (the Documents) which have been or will be prepared by or on behalf of the Provider for the Client for any purpose whatsoever in connection with the Works under this Agreement shall be vested in the Client from the outset.

14.2. The Provider warrants that all licenses permissions and consents required in relation to the use of the Works provided shall have been obtained and shall hold harmless the Council against any claim costs proceedings expenses and demands from any third parties alleging infringement of intellectual property rights

15. Termination

15.1. Without prejudice to its other remedies or rights of termination, the Council may, by giving three months prior written notice in writing to the Provider at any time, terminate this Agreement (but without prejudice to the continued performance of any call-off contract(s) which have been called-off prior to such termination date). In no circumstances shall the Provider be entitled to loss of anticipated profits or damages in the event of termination of this Agreement under this clause. 
15.2. The Council may terminate the Agreement with immediate effect by notice in writing to the Provider on or at any time after the occurrence of any of the following events:

15.2.1. The passing by the Provider of a resolution for its winding up or the making of a Court of competent jurisdiction of an order for the winding up of the Provider or the dissolution of the Provider.

15.2.2. The making of an Administration Order in relation to the Provider or the appointment of Receiver or Administrative Receiver over, or the taking of possession of sale by an encumbrancer of a material part of the Provider’s assets;

15.2.3. The Provider making arrangement or composition with its creditors generally or making an application to a Court of competent jurisdiction for protection from its creditors generally;

15.2.4. The Provider commits a material breach of the Agreement that is not capable of remedy;

15.2.5. The Provider commits a material breach which is capable of remedy but fails to remedy that breach within 7 days of notice by the Council.

15.2.6. The Provider is in material breach of Legislation including without limitation, the Bribery Act 2010
15.2.7. The Provider is found to have abused or mistreated one or more Clients.

15.3. In the event of termination of this Agreement the Council shall be entitled to recover from the Provider the additional cost to the Council in completing the Works and any expenses properly incurred by the Council as a result of the said termination including without limitation the value of officer time reasonably expended in retendering together with any tendering costs and the difference in value between the Providers price for the Agreement and the costs of an alternative Provider, and any direct loss and/or damage caused to the Council by reason of the termination.

15.4. Following any termination the Provider shall not be entitled to any sums in respect of loss of Agreement opportunity or bargain or other losses and expenses arising by reason of or in connection with such termination and the Provider will indemnify the Council against any such claims.
15.5. Termination in accordance with this clause shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to either party.

15.6. Any clauses which expressly or by implication should survive termination shall survive the termination of this Agreement.

16. Dispute Resolution Procedure

16.1.  
Without prejudice to clause 5.6, if a dispute arises between the Council and the Provider in connection with or arising out of the Agreement, the Council and the Provider shall each use reasonable endeavours to resolve such dispute by means of prompt, bona fide discussion at a managerial level appropriate to the dispute in question.

16.2.  
In the event that such a dispute is not resolved within seven days of it having been referred to a managerial level for discussion then the Council or the Provider may refer it to a Chief Executive or equivalent Officer of each party for resolution and the same shall meet for discussion within fourteen days thereafter or such longer period as the parties may agree.

16.3.  
In the event that such a dispute is not resolved pursuant to Clauses 16.1 and 16.2 above the Council and the Provider may, if mutually agreed, refer the dispute to the decision of an expert appointed by agreement between the Council and the Provider within 14 days of one party requesting this.

16.4.  
The costs of any arbitration under this Clause 16 shall be paid as determined by the expert.

16.5.  
Neither the Council nor the Provider shall be prevented from, or delayed in, seeking orders for specific performance or interlocutory or final injunctive relief on an ex parte basis or otherwise as a result of the terms of this Clause 16, such provisions not applying in respect of any circumstance where such remedies are sought.

17. Notices

17.1. Any notice to be given under this Agreement shall be in writing and be delivered by (1) e-mail (or such other form of electronic communication as reasonably required by the Council) or (2) in writing delivered by registered post or recorded delivery or by means of personal delivery provided that the receipt is obtained by the party serving the notice. 

17.2. All communications to the Council must be addressed to the designated Officer notified from time to time, which at the date of this Agreement is the Council’s Private Sector Housing Manager (Claire.Baxter@n-somerset.gov.uk)
18. Force Majeure

18.1. Neither party shall be liable in damages or have the right to terminate this Agreement for any delay or default in performing hereunder if such delay or default is caused by conditions beyond its control including, but not limited to Acts of God, Government restrictions, wars, and/or any other cause beyond the reasonable control of the party whose performance is affected (but not a failure of suppliers to the Provider).  

19. Severability

19.1. If any provision of this Agreement is held invalid, illegal or unenforceable for any reason by any Court of competent jurisdiction, such provision shall be severed and the remainder of the provisions hereof shall continue in full force and effect as if this Agreement had been executed with the invalid, illegal or unenforceable provision eliminated.  In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of this Agreement, the Council and the Provider shall immediately commence good faith negotiations to remedy such invalidity.

20. Waiver

20.1.  
The failure of either party to insist upon the strict performance of any provision of this Agreement, or the failure of either party to exercise any right or remedy to which it is entitled hereunder, shall not constitute a waiver hereof and shall not cause a diminution of the obligations established by the Agreement.

20.2.  
A waiver of any default shall not constitute a waiver of any subsequent default.

21. Legislation

21.1. In performing the Agreement the Provider shall comply with all relevant Legislation and regulations including Part I of the Housing Grants Construction and Regeneration Act 1996, the Consumer Rights Act 2015 and regulation 7 of the Construction (Design and Management) Regulations 2015.  

22. Health and Safety

22.1. The Provider agrees to observe the provisions of the Health & Safety at Work etc Act 1974 and any subsequent amendments and other relevant Legislation, insofar as they are applicable to this Agreement.

23. Equal Opportunities

23.1. In performing the Agreement, the Provider shall to the same extent as if it were a public authority within the meaning of the Equality Act 2010 (“the 2010 Act”) (or any European equivalent) comply with the 2010 Act together with all applicable amendments, regulations and Codes of Practice or any future or other legislation which concerns discrimination in employment and service delivery (the “Equalities Provisions”) and shall in particular comply with the public sector equality duty under Section 149 and shall have due regard to the need to:

23.1.1. eliminate discrimination (whether direct or indirect), harassment, victimisation and any other conduct that is prohibited by or under the 2010 Act;

23.1.2. advance equality of opportunity and foster good relations between persons who share a relevant protected characteristic and persons who do not share it.

23.2. The Provider shall take all reasonable steps to ensure that its employees, agents and subcontractors (“the Providers Personnel”) employed in the provision and/or performance of the Agreement shall carry out the Works in accordance with the obligations imposed on the Service Provider by reason of the Instructions to Tender and Tender documents and this Agreement.

23.3. The Provider shall notify the Council immediately in writing upon becoming aware of any investigation or proceedings brought against the Provider or the Providers Personnel under the Equalities Provisions.

23.4. If requested to do so by the Council, the Provider and the Providers Personnel shall fully co-operate with the Council at its own expense in connection with any legal proceedings, ombudsman inquiries or arbitration in which the Council may become involved arising from any breach of the Council’s duties under the Equalities Provisions due to the alleged acts or omissions of the Provider or the Provider’s Personnel employed in and about the provision of the Works or the performance of this Agreement.

24. Human Rights Act 1998

24.1. The Provider shall comply with the provisions of the Human Rights Act 1998 as if it were a public body as defined in the Human Rights Act 1998 as appropriate to the supply of the Works.

25. Data Protection Act 2018 

The Provider shall at all times in connection with this Agreement and the call-off contracts fully comply with the provisions of all data protection legislation and with the provisions of Schedule 4 and the Appendix thereto. The Provider shall indemnify and keep indemnified the Council against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of any breach by the Provider thereof. 

26. Freedom of Information/Environmental Information Regulations

26.1. The Council is subject to the provisions of the Freedom of Information Act 2000 (FOIA) and the Environmental Information Regulations 2004 (EIR). As such the Provider acknowledges that the Council may be obliged to disclose information relating to the Agreement.

26.2. Unless otherwise exempt under the provisions of the FOIA and/or EIR and/or related legislation, the Council will, if requested, make all or part of the information contained in this Agreement accessible to public scrutiny. 

26.3. Information defined as commercially sensitive will not, wherever possible, be disclosed to a third party without having first consulted with the Provider unless:

26.3.1. it becomes publicly available, other than as a result of any breach of the Agreement, or

26.3.2. it becomes lawfully available from any other third party free from any confidentiality restrictions, or

26.3.3. if ordered to disclose by a Court or other competent authority, or

26.3.4. if, in the Council’s opinion (having taken the Provider’s views into account) the public interest in the disclosure of that information outweighs any possible prejudice or harm possibly arising from the disclosure.  

26.4. The Provider shall not respond directly to a request for information under the FOIA and/or EIR and shall instead pass any request to the Council within 2 working days of receipt. The Provider shall and shall procure that its sub-Providers shall:

26.4.1. provide the Council with a copy of all the information in its possession or power in a form that the Council requires within five working days of receipt and at no cost to the Council; and 

26.4.2. provide all necessary assistance as reasonably requested by the Council to respond to a request for information within the time for compliance set out in the FOIA and/or EIR.

27. The Bribery Act 2010 

27.1. For the purposes of the Bribery Act 2010:

27.1.1. Commercial organisations are defined as UK companies, partnerships and other incorporated bodies, local authorities and charities wherever they carry on business and foreign companies, partnerships and other incorporated bodies who carry on a business in the UK

27.1.2. Third party Works providers are defined as employees, agents, advisers, sub- Providers, subsidiaries, joint venture partners

27.2. The Provider warrants and undertakes to observe and perform the provisions of the Bribery Act 2010 and in particular:

27.2.1. Shall not either directly or indirectly consent to, connive or give, offer, receive or accept bribes by seeking to cause a person in the course of their work or business and/or public function to behave improperly and/or to show favour or unfairly advantage to another

27.2.2. Fail to prevent bribery

27.2.3. Procure that any person who performs or has performed Works for or on its behalf as a subcontractor or otherwise (”Associated Person”) in connection with this Agreement complies with this clause

27.2.4. Not enter into any agreement with any Associated Person in connection with this Agreement, unless such agreement contains undertakings on the same terms as contained in this clause

27.2.5. Have and maintain an anti-bribery policy and effective accounting procedures and internal controls necessary to record all expenditure in connection with the Agreement and at the reasonable request of the Council, confirm in writing that it has complied with its undertakings under this clause and will provide any information reasonably requested by the Council in support of such compliance:

27.2.6. Secure and maintain adequate internal procedures designed to prevent bribery and make available free of charge copies of the same together with reasonable evidence ongoing/training/awareness of staff upon reasonable request

27.2.7. Comply with the Council’s anti-bribery policy as may be amended from time to time and observe the requirements of the Councils Constitution, Hospitality Policy for Officers and Members and Whistleblowing Policy available for inspection on the Councils website or by personal inspection at the Council’s offices at the Town Hall Weston-super-Mare between 9am and 5pm on any working day

27.2.8. Report bribery suspicions to the Monitoring Officer or a senior legal representative of the Council from time to time

27.2.9. Comply with applicable laws, regulations, codes and sanctions relating to anti-bribery and anti-corruption including but not limited to the Bribery Act 2010 and the Proceeds of Crime Act 2002 that provides that money laundering is committed if a company suspects that it has benefited in any way from criminal conduct without making an “authorised disclosure” to the police or the Serious Organised Crime Agency (“SOCA”).

27.3. Breach of any part of this clause shall be deemed to be a material breach of the Agreement 

28. Supply of Information, Confidentiality and Publicity

28.1. The Provider shall take such steps as may be reasonable and practicable to afford the Council and internal and external auditors access to information which is reasonably required by the Council in connection with any of its statutory duties and responsibilities and for any purposes connected with its rights and obligations under the Agreement.

28.2. The Provider shall in all respects co-operate with the Council’s reasonable request so as to assist in enabling the Council to comply with all legislation relating to access to information and/or such legislation relating to Freedom of Information as may be in force.

28.3. Otherwise than required by law the Provider shall keep confidential all information relating to the Council and its business which it may gain as a result of carrying out the Works. Provided that the Provider may disclose the existence of the Agreement (and not it’s terms) for the performance of the Works or for it’s own marketing purposes.

28.4. For the purposes of ensuring that data can be transferred between the Provider and the Council, the Provider shall observe the requirements of the Data Protection Protocol [Schedule 4] and shall use such information technology platforms and comply with such other reasonable requirements as the IT department of the Council shall reasonably specify from time to time. 

29. Publication of Provider’s details
29.1. The Provider hereby irrevocably consents that where the Council pays any sum to the Provider, the Council may publish the details of such payment pursuant to the Council’s interests of providing greater transparency. Such details include but are not limited to: the Provider’s full name (for the avoidance of doubt including, but not limited to, where the Provider is a sole trader), the Provider’s company house or charity registration number, the Agreement identification number, the date of payment, the net amount paid to the Provider, the transaction number and a description confirming the nature of the transaction.

30. Best Value

30.1. The Council has a statutory duty to provide Best Value pursuant to the provisions of the Local Government Act 1999 which includes the need for continuous improvement in standards of Works and quality within financial restrictions. The Provider shall work with the Council to identify develop and deliver Best Value Works under the terms and conditions of the Agreement within available resources.

30.2. Types of requirements of the Provider by the Council shall include but not necessarily be restricted to provisions of Works that are cost effective efficient timely reliable and gives effect to the Council's policies.

30.3. The Provider will provide periodical and regular inspections and reviews of (performance) standards and suggested improvements.

31. Entire Agreement
31.1. This Agreement constitutes the entire understanding between the parties relating to the subject matter of this Agreement and, save as may be expressly referenced or referred to herein, supersedes all prior representations, writings, negotiations or understandings with respect hereto, except in respect of any fraudulent misrepresentation made by either party.

31.2. All representations statements or warranties made or given by the Provider its servants and agents to the Council before the conclusion of the Agreement (whether orally in writing or in any of the Provider's brochures catalogues and advertisements) regarding the quality and fitness for purpose of the Works shall be deemed by the Council to be express conditions of the Agreement
31.3. Provision of the Works by the Provider to the Council shall be deemed conclusive evidence of the Provider's acceptance of these Conditions 

32. Law and Jurisdiction
32.1. This Agreement shall be governed by the laws of England and the exclusive jurisdiction of the English Courts.

33. Agreements (Rights of Third Parties) Act 1999
33.1. The parties agree that the relevant provisions of this Agreement (such as clause 6) shall be enforceable by the Client against the Provider.

In witness whereof the Council and the Provider have caused this Agreement to be signed by their duly authorised representative on the date first above written.

Signed for and on behalf of NORTH SOMERSET COUNCIL


Signature:__________________________________

Print Name:_________________________________

Title:_______________________________________

Signed for and on behalf of THE PROVIDER.




Signature:__________________________________







Print Name:_________________________________

Title:_______________________________________

SCHEDULE 1 – Council’s Specification  

SCHEDULE 2 – (General) Schedule of Works  
SCHEDULE 3 – Fixed Price Schedule 

SCHEDULE 4 – Data Protection Schedule
1. Definitions  
Data Controller:  any person who falls under the definition of “controller” in the GDPR.
Data Loss Event:  any event that results, or may result, in unauthorised access to Personal Data held by the Provider under this Agreement, and/or actual or potential loss and/or destruction of Personal Data in breach of this Agreement, including any Personal Data Breach.
Data Processor:  any person who falls under the definition of “processor” in the GDPR. 
Data Protection Impact Assessment:  an assessment by the Data Controller of the impact of the envisaged processing on the protection of Personal Data
Data Protection Legislation:  
(a)  the GDPR, and any other applicable Law governing the processing of Personal Data and privacy and any subordinate or related legislation;
(b)
any guidance, codes of practice or instruction issued by the ICO (or any other relevant regulatory supervisory Council from time to time;
(c )
any replacement to, addition to, or amendment of, any of the foregoing including any national law or regulations constituting a replacement or successor data protection regime to that governed by GDPR; and
(d)
any other applicable Law governing the processing of Personal Data and privacy which may come into force from time to time.
Data Protection Officer:  the role as defined under Chapter IV, Section 4 of the GDPR.
Data Subject:  an individual who falls under the definition of “data subject” in the GDPR. 
Data Subject Access Request:  a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data.
GDPR:  Regulation (EU) 2016/679 of the European Parliament and the Council of 27 April 2016, otherwise known as the General Data Protection Regulation.
Law:  any law, statute, subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978, bye-law, enforcement right within the meaning of section 2 of the European Communities Act 1972, regulation, order, mandatory guidance or code of practice, judgement of a relevant court of law, or directives or requirements of any regulatory body with which the Provider or Council is bound to comply. 
Personal Data:  any information which falls within the definition of “personal data” under the GDPR supplied by the Council to the Provider or lawfully obtained by the Provider during the performance of the Services. 
Personal Data Breach:  a breach of security that affects the confidentiality, integrity or availability of Personal Data from the accidental or unlawful loss, destruction, corruption, alteration, unauthorised disclosure of, or access to, Personal Data. 
Sub-processor:  any third party appointed to process Personal Data on behalf of the Provider related to this Agreement. 
2. Data protection
2.1. The Council and the Provider acknowledge that for the purpose of the Data Protection Legislation, the Council is and will remain the Data Controller and the Provider is the Data Processor in respect of the processing of Personal Data under this Agreement. The Schedule hereto sets out the scope, nature and purpose of the processing by the Provider, the duration of the processing and the types of Personal Data and categories of Data Subject.  

2.2. The Provider shall immediately inform the Council if, in its opinion, an instruction infringes Data Protection Legislation.
2.3. The Provider shall, prior to commencing any processing, provide all reasonable assistance to the Council with any Data Protection Impact Assessment, which the Council reasonably considers to be required by Article 35 or Article 36 of the GDPR, in relation to the processing of Personal Data by, and taking into account the nature of the processing and the information available to, the Data Processor. 
2.4. The Provider shall (and shall procure that any of its staff involved in the processing of Personal Data shall) comply with its obligations under the Data Protection Legislation which arise in connection with this Agreement.
2.5. Notwithstanding the general obligation in paragraph 2.4, where the Provider is processing Personal Data as a Data Processor for the Council: 
2.5.1. The Provider shall only process the Personal Data in accordance with this Agreement, and in particular the Schedule to this Data Protection Appendix, and on documented instructions from the Council, unless the Provider is required to do otherwise by Law.  If it is so required the Provider shall promptly notify the Council before processing the Personal Data unless prohibited by Law;
2.5.2. The Provider shall ensure that persons who have access to and/or process the Personal Data:
2.5.2.1. have committed themselves to confidentiality or are under an appropriate statutory obligation of confidentiality; 
2.5.2.2. are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by the Council, or as otherwise permitted by this Agreement;
2.5.2.3. have undergone adequate training in the use, care, protection and handling of Personal Data and training is kept up-to-date; and
2.5.2.4. are aware of and comply with the Provider’s duties under this paragraph 2        
2.5.3. Taking into account the nature of the data to be protected, the harm that might result from a Data Loss Event, the state of technological development and the cost of implementation, the Provider shall implement appropriate technical and organisational measures reviewed and approved by the Council to ensure a level of security appropriate to the risk, including inter alia as appropriate:
2.5.3.1.  The pseudonymisation and encryption of Personal Data;
2.5.3.2. The ability to ensure the ongoing confidentiality, integrity, availability and resilience of processing systems and services;  
2.5.3.3. The ability to restore the availability and access to Personal Data in a timely manner in the event of a physical or technical incident; 
2.5.3.4. A process of regular testing, assessing and evaluating the effectiveness of technical and organisational measures for ensuring the security of the processing. 
2.5.4. In assessing the appropriate level of security referred to in paragraph  2.5.3 above, account shall be taken in particular of the risks that are presented by processing, in particular from accidental or unlawful destruction, loss, alteration, unauthorised disclosure of, or access to Personal Data transmitted, stored or otherwise processed.
2.6. The Provider shall not transfer any Personal Data outside of the European Economic Area unless the prior written consent of the Council has been obtained and the following conditions are fulfilled:
2.6.1. The Provider or the Council has provided appropriate safeguards in relation to such transfer;
2.6.2. The Data Subject has enforceable rights and effective legal remedies; 
2.6.3. The Provider complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred; and
2.6.4. The Provider complies with reasonable instructions notified to it in advance by the Council with respect to the processing of the Personal Data.
2.7. Subject to paragraph 2.8 the Provider shall notify the Council immediately if it:
2.7.1. Receives a Data Subject Access Request (or purported Data Subject Access Request); 
2.7.2. Receives a request to rectify, block or erase any Personal Data;
2.7.3. Receives any other request, complaint or communication relating to either party’s obligations under the Data Protection Legislation;
2.7.4. Receives any communication from the Information Commissioner or any other regulatory Council in connection with Personal Data processed under this Agreement;
2.7.5. Of becoming aware of a Personal Data breach; 
2.7.6. Receives a request from any third party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or
2.7.7. Becomes aware of a Data Loss Event.
2.8. The Provider’s obligation to notify under paragraph 2.7 shall include the provision of further information to the Council in phases, as details become available. 
2.9. Taking into account the nature of the processing, the Provider shall provide the Council with full assistance and co-operation in relation to either party’s obligations under Data Protection Legislation and any complaint, communication or request made under paragraph 2.7 (and insofar as possible within the timescales reasonably required by the Council including by promptly providing:
2.9.1. The Council with full details and copies of the complaint, communication or request;
2.9.2. Such assistance as is reasonably requested by the Council to enable the Council to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;
2.9.3. The Council, at its request, with any Personal Data it holds in relation to a Data Subject; 
2.9.3.1. Assistance as requested by the Council following any Data Loss Event;
2.9.3.2. Assistance as requested by the Council with respect to any request from the Information Commissioner’s Office, or any consultation by the Council with the Information Commissioner’s Office.   

2.10. The Provider shall maintain complete and accurate records and information to demonstrate compliance with this paragraph 2 and allow for audits, including inspections, conducted by the Council or another auditor mandated by the Council.  
2.11. The Council shall designate a Data Protection Officer if required by the Data Protection Legislation.
2.12. Sub-processor
The Provider shall not appoint, or allow, any Sub-processor to process any Personal Data relating to this Agreement without first:

· Notifying the Council in writing of the intended Sub-processor and processing;
· Obtaining the written consent of the Council;

· Entering into a written agreement with the Sub-processor which gives effect to the terms set out in this paragraph such that they apply to the Sub-processor; and

· Provide the Council with such information regarding the Sub-processor as the Council may reasonably require.       
2.13. The Provider shall remain fully liable for all acts or omissions of any Sub-processor.
2.14. At the choice of the Council, the Provider shall delete or return all the Personal Data to the Council at the end of the Term and delete existing copies unless applicable Law requires storage of the Personal Data.
2.15. Indemnity
The Provider shall indemnify the Council in full in respect of all claims, demands, losses and liabilities of the Council which arise from any breach of the provisions of this paragraph 2.

APPENDIX to Data Protection Schedule 
1. Processing by the Provider

Scope, nature and purpose of processing 
Such processing as shall be necessary and in accordance with Data Protection Legislation for the proper performance of the Agreement between the Council and the Provider (including any call-off contracts pursuant to the Agreement). The nature of the processing includes any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means).  

Duration of the processing

For the duration of this Agreement and any contracts which are called-off under this Agreement.

2. Types of personal data include:
· Name 
· Gender
· Date of birth
· Address
· Telephone number
3. Categories of data subject

These include the Clients and their families, carers, Provider’s Personnel, officers and members of the Council and members of the public.  

4. 
Personal Data following termination of the Agreement

At the choice of the Council, the Provider shall delete or return all the Personal Data to the Council at the end of the Term and delete existing copies unless applicable Law requires storage of the Personal Data.
 5.   Further instructions
The Provider shall comply with any further written instructions with respect to processing.      
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