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Section 2: Conditions of Tendering



Conditions of Tendering

1.

2.2.

4.2.

4.3.

4.4,

5.1.

5.2.

5.3.

Invitation to Tender (ITT)

The London Borough of Southwark (“the Authority”) invites Tenders for the provision of
Southwark Works Employment Support services, which are described in more detail in the
Conditions of Contract and Specification (hereinafter called “the Service”).

Basis of Tenders
Tenders must be submitted for the whole of the Service. Tenders for part only of the Service
will be rejected.

The Authority considers that the Transfer of Undertakings (Protection of Employment)
Regulations 2006 (TUPE) is likely to apply in respect of employees currently engaged by the
existing Supplier(s) in the provision of the Services although the applicability of TUPE depends
ultimately on a consideration of any proposals submitted by the Tenderer and the Authority will
evaluate Tenders accordingly. More information is included in Schedule One — TUPE and
Pensions. The Authority makes no assurances, warranties or assumptions about the effects
of TUPE on the Contract or otherwise and Tenderers are recommended to take their own
independent legal advice on the effect of TUPE (including any subsequent amendments to
TUPE) on their Tenders and the Contract.}

Award criteria
A contract will be awarded to the most economically advantageous tender, applying criteria
set out in the Evaluation Methodology (Section 6).

Information, Costs and Expenses

Tenderers are responsible for obtaining all information necessary for preparing their Tender

and shall bear all costs, expenses and liabilities incurred in connection with its preparation and

delivery.

Tenderers shall ensure that they are fully familiar with the nature and extent of the obligations

to be performed by them if their tender is accepted including, where relevant, the Authority’s

Constitution  (which  may be inspected on the Authority's website at

www.southwark.gov.uk/YourAuthority/HowTheAuthorityWorks/Authorityconstitution.html and

the Authority’s Policies (which may be inspected on the Authority’s website or requested from

the Authority).

Tenderers may be required (at their own cost) to:-

4.3.1.Attend meetings with the Authority to present, explain or amplify details of their Tender

4.3.2.Provide any other information reasonably required by the Authority to enable a detailed
evaluation of their Tender.

Tenderers should where possible include whatever additional information they consider would

help the Authority evaluate its proposals

Research and Investigation

Tenderers are deemed for all purposes relating to their Tender to have read and understood
the Tender documents, to have carried out all necessary researches, investigations and
enguiries at their own expense and to have satisfied themselves as to the nature, extent and
character of the Service, access to and use of any Location(s) (if applicable), the extent of the
premises, employees, materials, equipment and machinery which may be required, and any
other matter which may affect their Tender.

Tenderers shall have no claim against the Authority in respect of the matters mentioned in
paragraph 5.1 (Research and Investigation). In particular (but without limitation) the
Authority shall make no payments to any Tenderer except as expressly provided for in the
Contract, and no compensation or remuneration shall be payable by the Authority because the
nature, extent or character of the Service is different from that envisaged by the Tenderer.
There will be no guarantee or assurance given as to the total volume or value of the Service
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http://www.southwark.gov.uk/YourCouncil/HowTheCouncilWorks/councilconstitution.html

6.2.

6.3.

6.4.

6.5.

6.6.

6.7.

7.2.
7.3.
7.4.

to be awarded under the Contract.

Further Information and Queries
Prior to submission of a Tender, a Tenderer may submit clarification questions on the
requirements of this invitation to tender if they so wish. Clarification questions must be
submitted through the Authority’s e-portal system by using the messaging functionality.
Clarification questions should be submitted to the Authority as soon as practicable following
receipt of the invitation to Tender in order to ensure sufficient time during the bidding process
to take account of the Authority’s response.
In submitting a clarification question, Tenderers should take note of the following:
e Tenderers are asked to read the ITT documents prior to submitting any clarifications;
e Tenderers are asked to identify the subject matter of each clarification question clearly
under the following headings: Technical; Legal; Financial; Commercial and Other
(which includes clarifications covering more than one subject).
The Authority shall endeavor to reply to all reasonable requests and queries provided that they
are received no later than 5 working days before the date for the return of Tenders.
Generally, the Authority will make its responses to clarification questions available to all
Tenderers on the Authority’s e-portal system to view on an anonymised basis, save where a
guestion is commercially sensitive to a particular Tenderer. Tenderers must clearly identify any
guestions which they believe to be commercially sensitive at the point of submission of the
guestion. If the Authority does not agree that the question is of a commercially sensitive nature,
it will offer the Tenderer the opportunity to withdraw the question, and if the question is not
withdrawn within 2 working days provide the response to all Tenderers.
Except as set out above, no employee of the Authority shall have the authority to make any
representations, or give explanations to any matters or documents relating to this Tender.
If a Tenderer has difficulty in complying with any specific provision of the Conditions of Contract
or the Specification or wishes to propose any amendment to them, they should provide all
information and evidence concerning the same as the Authority may require prior to the
submission of the Tender. The Authority may, at its discretion, consider the matter and may
waive or amend the relevant provision without prejudice to all or any other provisions of the
Conditions of Contract or Specification or any rights or powers of the Authority. No such waiver
or amendment shall bind the Authority unless it is in writing and signed by a Strategic Director
of the Authority, or their nominee. Every Tender received by the Authority shall be deemed to
have been made subject to the terms of the Conditions of Contract. Any alternative terms or
conditions offered on behalf of a Tenderer shall be deemed to have been rejected by the
Authority unless expressly accepted by it in writing in accordance with this condition.

Tenders

As detailed in the Find A Tender Service (FTS) Notice, the Authority will follow the restricted
procedure in accordance with Regulation 28 of the Public Contracts Regulations 2015 and the
Authority will not enter into negotiations of any kind with the Tenderers either during the Tender
period or prior to the Contract award.

All entries in the tender must be in ink or type written and in English.

All sums in the Pricing Schedule shall be stated in pounds sterling.

Tenders for the Service must be made on the Form of Tender, signed and dated by the
Tenderer and submitted in the manner and by the date and time stated in paragraph 9 -
Submission of Tender, together with the completed Tender documents and Supporting
documents listed below:

Tender Documents to be completed and returned

7.4.1 Pricing schedule Section 5

7.4.2 Tender Response Document — Framework Appointment Section 8a (lots 1-8)
Section 8b (lots 1-9)
7.4.3 Tender Response Document — Framework Call Off contract | Section 9

744 Form of tender Section 7a
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7.4.5 Certificate of non-collusion, non-canvassing certificate and | Section 7b
conflict of interest certificate

7.4.6 Offences certificate Section 7c

7.4.7 Confidentiality undertaking (TUPE) Section 7d

7.4.8 Performance bond undertaking — duly executed and | Section 7e — not
witnessed in accordance with the Articles of Association or | applicable
other constitution by a reputable bank, insurance company
or other financial institution acceptable to the Authority

7.4.9 Parent company guarantee undertaking — duly executed and | Section 7f — fif
witnessed in accordance with the Articles of Association or | Tenderer has a
other constitution of the Tenderer’s ultimate holding company | parent company

Supporting documents to be supplied by the Tenderer

7.4.11 | An Implementation Plan

7.4.12 | A Disaster Recovery Plan

7.4.13 | The Tenderer's proposals (if any) for sub-contracting any part of the Service
7.4.14 | A summary of the numbers, qualifications, experience and training of the
personnel which the Tenderer would make available to perform the Service,
including:

e details of the duties and rotas of such personnel and where they will
be deployed to carry out the Service;

e proposals for employing additional personnel in the event of personnel
absence;

o the Tenderer's rules, codes, policies and procedures (including without
limitation equal opportunities policies and disciplinary, grievance and
health and safety procedures);

e a description of the Tenderer's management, supervisory and
administrative structure with brief biographical details of the principal
managers to be deployed in providing the Service;

7.4.15 | TUPE information and a Pensions statement - Schedule One — TUPE and
Pensions

The Tenderer’s health and safety at work record during the past 3 years

Details of the Tenderer’s current insurance arrangements (if not already supplied)
and those insurance arrangements which the Tenderer proposes to put in place

in order to comply with the Contract

7.4.16
7.4.17

7.4.18 | (Save to the extent, if at all, already provided by the Tenderer to the Authority)
copies of the Tenderer's audited accounts for the last financial year together with
statements of its average annual work force and number of managerial staff,
overall turnover and turnover in respect of the Service being tendered for the
previous financial year and any internal control reports produced by the Tenderer's

auditors during that period

8.  Signature of Tender
8.1. The Tender must be signed:
8.1.1. where the Tenderer is an individual, by that individual,
8.1.2. where the Tenderer is a partnership, by 2 authorised partners;
8.1.3. where the Tenderer is a company, by 2 directors, or by a director and the secretary
of the company, such persons being authorised for that purpose;
8.2. Tenderers shall produce forthwith on the request of the Authority documentary evidence of any
authorisation referred to above.
9.  Submission of Tender
9.1. The Tender and associated documents must be submitted by uploading onto the Authority’s
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9.2.
9.3.

9.4.
9.5.

9.6.

9.7.

9.8.
10

10.1.

11.
11.1.

12.
12.1.

12.2.

12.3.

e-portal system and may not be delivered by any other method, including by hand or courier
to any Authority office, officer or member.

Documents must all be uploaded separately. Any pricing evaluation methodology and pricing
documents must be uploaded in a pdf format. All signed documents must contain manual
signatures and then be scanned into a pdf format. Zip files can also be uploaded

The completed Tender documents should be uploaded to the Authority’s e-portal system by
no later than 1pm on 11™ April 2023.

Any Tender submitted after that date and time may not be considered.

If Tenders are to be submitted in separate volumes, each page should be numbered
consecutively with the volume using the following format — Volume [ ] page [ ] of [total page
number]. Each volume shall contain a contents list for that volume bound immediately inside
the cover. Any drawings or diagrams included within the Tender shall be numbered.

The Tenderer must keep its tender valid for acceptance for 90 days from the tender return
date set out in paragraph 9.3 — Submission of Tender. If the Authority has not accepted a
tender within this period it shall remain in force without variation. The Tenderer may at any
time after this 90 day period however give notice in writing to the Authority to accept their
Tender. Such notice must be delivered via the portal. Following the service of such a notice,
the Authority will have 14 days, not including the day of service, within which it may accept the
Tender. |If it does not do so within that time then the Tender will be deemed to be withdrawn.
The Tenderer shall not withdraw their Tender except in the manner provided in this paragraph.
Tenderers may decline to tender, and if they choose not to tender, they should alert the
Authority promptly, giving reasons, and return to the Authority all copies of the Tender
documents.

If at any time during the tender period there are any material changes to the information
provided by Tenderers in their response to any Pre-qualification questionnaire or the Tender,
they must advise the Authority promptly in writing.

Non-consideration of Tender

The Authority may, in its absolute discretion, refrain from considering any Tender if:

10.1.1. the whole of the Service is not tendered for or there are omissions in the Tender;

10.1.2. itis notin accordance with these Conditions of Tendering;

10.1.3. the Tenderer makes or attempts to make any variation or alteration to the contract
except in accordance with these paragraph 6 - Further Information and Queries
of these Conditions of Tendering.

Rejection of Tender

The Authority shall reject a Tender, without prejudice to any other civil remedies available to

the Authority or any criminal liability the Tenderer may attract, if the Tenderer breaches the

terms of:

11.1.1. the certificate of non-collusion, non-canvassing certificate and conflict of interest
certificate; and/or;

11.1.2. the offences certificate; and/or

11.1.3. the confidentiality undertaking

Acceptance of Tender

The Authority is not bound to accept the lowest or any Tender and reserves to itself the right
at its absolute discretion to accept or not accept any Tender.

An acceptance of a Tender by the Authority shall be in writing and posted to the successful
Tenderer and the Contract shall then be made and become binding. In addition the Tenderer
shall at the request of the Authority execute and deliver to the Authority a formal contract,
Performance bond and Parent company guarantee before the start of the contract term.
Nothing contained in these Conditions of Tendering or in any other communication between
the Authority and the Tenderer shall be taken as constituting a Contract, agreement or
representation between the Authority and the Tenderer.

The Authority reserves the right:
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¢ to cancel or withdraw from this procurement process at any time prior to the award of
Contract;

e to amend the terms and conditions of this procurement process and to amend any of
the documents issued with the invitation to tender, including without limitation, these
Conditions of Tendering.

13. Confidentiality

13.1. Any documentation issued by the Authority relating to the Service and this procurement shall
be treated by the Tenderer as private and confidential for use only in connection with the
Tender and any resulting contract and shall not be disclosed in whole or in part to any third
party without the prior written consent of the Authority, save where those documents are
already in the public domain.

13.2. The Contract and all copies are and shall remain the property of the Authority and must not be
copied or reproduced in whole or in part, save for the Contractor's own purposes in performing
the Service, and must be returned to the Authority on demand.

13.3. Tenderers may not make any public statements or promotional activity relating to the tender
process without the prior agreement of the Authority.

13.4. The Authority may publish the amounts of all Tenders and the name of the successful Tenderer
and such other information regarding the Tenders as it may be required to publish in accordance
with EU or other procurement rules or transparency requirements with which the Authority must
comply.

13.5. The Authority may provide Tenderers with a list of the other Tenderers and the Tender figures.
On this list, the Tenderers will not be associated with their respective Tender figure.

14. Warranties
14.1. In delivering a Tender, the Tenderer warrants and represents to the Authority (and the Authority
relies on such warranties and representations) that:

14.1.1. it has not done any of the acts or matters referred to in paragraph 11.1 — Rejection
of Tender and has complied in all respects with these Conditions of Tendering;

14.1.2. all information, representations and other matters of fact communicated (whether in
writing or otherwise) to the Authority by the Tenderer or its employees or officers in
connection with or arising out of the Tender are true, complete and accurate in all
respects;

14.1.3. it has made its own investigations, research and due diligence and has satisfied itself
in respect of all matters relating to the Tender documents and has not delivered their
Tender and will not have entered into the Contract in reliance on any information,
representations or assumptions (whether made orally, in writing or otherwise) which
may have been made by the Authority;

14.1.4. it has full power and authority to enter into the contract and perform the Service and
will if requested produce evidence of that to the Authority;

14.1.5. itis of sound financial standing and its officers and employees are not aware of any
circumstances (other than as may be disclosed in the audited accounts or other
financial statements) which may adversely affect its financial standing in the future;

14.1.6. it has and will have sufficient working capital, skilled employees, equipment,
machinery and other resources available to it to perform the Service in accordance
with the Contract and to the Contract Standard for the Contract Period; and

14.1.7. it has obtained all necessary consents, licences and permissions to enable it to
perform the Service and will throughout the Contract Period obtain and maintain all
further and other necessary consents, licences and permissions to enable it to
perform the Service.

15. Information Requests

15.1. The Authority is obliged to comply with information legislation including the Freedom of
Information Act 2000 and Code of Practice, Environmental Information Regulations 2004,
Aarhus Convention and Audit Commission Act 1998.
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15.2. The Authority is entitled to disclose information relating to this tender process or the Contract
to anyone who makes a request unless it believes that the information is exempt or excluded
under the legislation or the legislation does not apply.

15.3. If a Tenderer considers that any information provided in their Tender is exempt or excluded
from disclosure, that information should be clearly marked "Not for disclosure to third
parties” and be accompanied by detailed reasons.

15.4. The Authority will decide, acting reasonably, whether information requested is to be disclosed
or not and will endeavour to consult with Tenderers and have regard to submitted reasons for
non-disclosure before information is disclosed. However, the Authority is entitled to determine
in its absolute discretion whether or not to disclose any information.

15.5. The Authority shall not be liable for any loss or other detriment caused by the disclosure of any
information.

16. London Living Wage

16.1. The Authority has committed to including the London Living Wage (LLW) in new contracts for
the provision of services which are to be performed either on Authority premises or in the
Greater London Area, and where best value can be demonstrated on a case by case basis.
Suppliers of this Service will be required to pay Relevant Staff as a minimum the LLW.
Tenderers should refer to clause 14A of the Conditions of Contract for further detail.

17. Definitions
Words defined in the Conditions of Contract shall have the same meanings in these Conditions
of Tendering.
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Schedule One — TUPE and Pensions

TUPE

1.

The successful Tenderer shall be deemed to have satisfied itself as to the applicability of TUPE
and shall indemnify the Authority against any and all claims made by any employee in connection
with TUPE or otherwise and shall not itself bring proceedings against the Authority in connection
with TUPE.

If TUPE does apply to their Contracts, the successful Tenderer will be expected to comply with
its obligations set out in TUPE, the Pensions Act 2004 and the Pensions Act 2008, as amended
and any regulations made thereunder.

Tenderers are asked to complete and submit their Tenders with reference to any impact of TUPE
on their prices or submissions.

TUPE Information

4.1. On receipt of the completed, signed Confidentiality Undertaking (section 8d) the Authority
will provide anonymised information relating to the existing Supplier’s staff who are carrying
out the Services and their terms and conditions “the TUPE Information” (section 7) to the
Tenderer to assist in calculating their Tender.

4.2. Tenderers should note that TUPE provides for the transfer of employees assigned to the
Service or part of the Service so transferred at the point of transfer, and Tenderers should
be aware that the the TUPE Information may have altered at the point of transfer. The
Authority gives no assurances, guarantees or warranties as to the accuracy or completeness
of the disclosed TUPE Information and cannot be held responsible for errors or omissions
in it. It remains the Tenderers’ responsibility to ensure that their Tender takes full account of
all the relevant circumstances.

The Tenderer must submit with their tender:

5.1. Proposals for consultation with staff affected by the transfer and their trade unions in
accordance with the TUPE requirements and for provision of information to the
Supplier/Authority to assist with Supplier/Authority consultation of affected staff and an
undertaking to comply with the consultation requirements required by TUPE;

5.2. details of the measures the Tenderer proposes to take in respect of transferring staff, e.g.
proposals for employment and the conditions of such employment, which information shall
be sufficient to allow the Supplier/Authority to comply with its duty to inform and consult with
transferring staff and their representatives;

The successful Tenderer will be expected to provide all necessary information required by the
Authority and/or its existing Supplier[s] to allow them to meet their obligations under TUPE to
consult with recognised trade unions and employees’ representatives about any likely
consequences for affected staff.

Pensions

1.

The TUPE Information does not identify former employees of the Authority and therefore the
requirements of the Best Value Authorities Staff Transfers (Pensions) Direction 2007 or the Fair
Deal Policy do not apply to this procurement.

The Tenderer will be required to comply with its obligations under the Pensions Act 2004 and the
Pensions Act 2008 as amended, and any regulations made thereunder in relation to transferring
employees.

Tenderers are advised that their Tender should take into account all costs relating to TUPE
and pensions.
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