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1
 Definitions and Interpretations

1.1 In the Contract unless the context otherwise requires the following terms shall have the meanings given to them below:

“Contract” means the contract between the Council and the Contractor.

“Council” means Wigan Borough Council. 
“Approval” and “Approved” means the written consent of the Authorised Officer.

“Authorised Officer” means the person for the time being appointed by the Council as being authorised to administer the Contract on behalf of the Council or such person as may be nominated by the Authorised Officer to act on his/her behalf.

 “Best Value Duty” means the duty imposed on the Council by Part 1 of the Local Government Act 1999 the Council.
“Commencement Date” means the date on which the Contractor commences delivery of the Services.

 “Confidential Information” means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) but Confidential Information shall not include information which: 

a) Was public knowledge at the time of disclosure (otherwise than by breach of clause 14 (Confidentiality); 

(b) was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party;

(c) Is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or

(d) Is independently developed without access to the Confidential Information.
“Contractor” means the person, firm or company with whom the Council awards the Contract.

“Contractor’s Representative” means the individual authorised to act on behalf of the Contractor for the purposes of the Contract.

“Default” means any breach of the obligations of either Party (including but not limited to fundamental breach or breach of a fundamental term) or any default, act, omission, negligence or statement of either Party, its employees, agents or sub-contractors in connection with or in relation to the subject matter of the Contract and in respect of which such Party is liable to the other.

“DPS” means the Home to School Transport and Adult Social Care Transport Dynamic Purchasing System operated by the Council.  

“Extension” means the extension of the duration of the Initial Contract Term agreed in accordance with clause 2.2 .

“FOIA” means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation.

“Force Majeure” means any event or occurrence which is outside the reasonable control of the Party concerned, and which is not attributable to any act or failure to take preventative action by the Party concerned, including (but not limited to) governmental regulations, fire, flood, or any disaster. 

“General Change in Law” means a change in Law which comes into effect after the Commencement Date, where the change is of a general legislative nature (including taxation or duties of any sort affecting the Contractor) or which would affect or relate to a comparable supply of services of the same or a similar nature to the supply of the Services.

“Information” has the meaning given under section 84 of the Freedom of Information Act 2000.

“Initial Contract Term” means the period from the Commencement Date to the date of expiry set out in clause 2 (Initial Contract Term), or such earlier date of termination of the Contract in accordance with the Law or the provisions of the Contract.

“Law(s)” means any applicable Act of Parliament, sub-ordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, bye-law, regulatory policy, judgement of a relevant court of law, or directives or requirements of any Regulatory Body of which the Contractor is bound to comply.

“Party” means a party to the Contract and “Parties” shall be construed accordingly.

“Price” means the price exclusive of any applicable Tax, payable to the Contractor by the Council under the Contract.
“Regulatory Bodies” means those government departments and regulatory statutory and other entities, committees, ombudsmen and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in the Contract or any other affairs of the Authority and “Regulatory Body” shall be construed accordingly.

“Requests for Information” shall have the meaning set out in FOIA or any apparent request for information under the FOIA.

“Schedule” means a schedule attached to the Contract.

“Services” means the services to be provided as specified in the Service Specification.

“Services Specification” means the description of the Services to be provided under the Contract.

“Staff” means any persons employed or retained by the Contractor to perform the Contract.

“Term” means the period from the Commencement Date to: 

(a) the date of expiry  set out in clause 2.1 (Initial Contract Term), or

(b) following an extension pursuant to clause 2.2 (Extension of Initial Contract Term), the date of expiry of the extended Initial Contract Term, 
or such earlier date of termination or partial termination of the Contract in accordance with the Law or the provisions of the Contract.
“Working Day” means a day other than a Saturday, Sunday or public holiday in England.
“Variation” has the meaning given to it in clause 20.1.

GDPR CLAUSE DEFINITIONS:

Data Protection Legislation : (i) the GDPR, the LED and any applicable national

implementing Laws as amended from time to time (ii) the DPA 2018 [subject to Royal Assent] to the extent that it relates to processing of personal data and privacy; (iiii) all applicable Law about the processing of personal data and privacy;

Data Protection Impact Assessment : an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data.

Controller , Processor , Data Subject , Personal Data , Personal Data Breach , Data Protection Officer take the meaning given in the GDPR.

Data Loss Event : any event that results, or may result, in unauthorised access to Personal Data held by the Processor under this Agreement, and/or actual or potential loss and/or destruction of Personal Data in breach of this Agreement, including any Personal Data Breach.

Data Subject Request : a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data.

DPA 2018 : Data Protection Act 2018

GDPR : the General Data Protection Regulation (Regulation (EU) 2016/679)

Joint Controllers: where two or more Controllers jointly determine the purposes and means of processing

LED : Law Enforcement Directive (Directive (EU) 2016/680)

Protective Measures : appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it

Sub-processor : any third Party appointed to process Personal Data on behalf of that Processor related to this Agreement
1.2 In the Contract except where the context otherwise requires:

(a) the terms and expressions set out in clause 1.1 shall have the meanings

ascribed therein;

(b) words importing the singular meaning include where the context so admits the plural meaning and vice versa;

(c) words importing the masculine include the feminine and the neuter;

(d) reference to a clause is a reference to the whole of that clause unless stated otherwise;
(e) references to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended by any subsequent enactment, modification, order, regulation or instrument as subsequently amended or re-enacted;

(f) references to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted and their successors and permitted assignees or transferees;

(g) the words “include”, “includes” and “including” are to be construed as if they were immediately followed by the words “without limitation”;

(h) headings are included in the Contract for ease of reference only and shall not affect the interpretation or construction of the Contract.
(i) a reference to writing or written includes fax or email. 
2
 Contract Term

2.1 The Contract shall take effect on the Commencement Date, and shall, subject to clause 2.2, expire automatically as stated within the Contract, unless it is otherwise terminated.

2.2 Subject to satisfactory performance by the Contractor during the Term, the Council  may wish to extend the Initial Contract Term for a further period of up to two years. The Council may approach the Contractor if it wishes to do so before the end of the Initial Contract Term. The clauses in the Contract will apply throughout any such extended period unless otherwise expressly stated to the contrary.
3
Authority’s Authorised Officer

3.1 The Council shall appoint throughout the Term the Council’s Authorised Officer to liaise with the Contractor’s Representative and shall keep the Contractor informed of the identity from time to time of the Council’s Authorised Officer.  

3.2 The Council may remove or replace the Council’s Authorised Officer from time to time and must give written notice to the Contractor promptly at the time of so doing.

3.4 The Council’s Authorised Officer shall have full authority the Council to act on behalf of the Council in connection with this Contract.

3.5 The Council’s Authorised Officer may from time to time delegate to any authorised deputy any of the powers he is entitled to exercise and the Contractor shall be notified accordingly.

3.8 Subject to any express provisions in this Contract to the contrary, all instructions, decisions, opinions and other communications from the Council’s Authorised Officer to the Contractor or the Contractor’s  Representative or from the Contractor or the Contractor’s  Representative to the Council’s Authorised Officer which are intended to have a binding effect on the Contractor or the Council (as the case may be) shall be in writing or, if given orally, shall be confirmed by email as soon as is reasonably possible.

4
 Entire Contract

4.1 The Contract comprising the documents referred to as forming the same under the terms of the DPS and any award of contract constitutes the entire Contract between the Parties relating to  the subject matter of the Contract. The Contract supersedes all prior negotiations, representations and undertakings, whether written or oral.

5
Remedies Cumulative

5.1 All remedies available to either Party for breach of the Contract are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies.

6
Notices

6.1  Any notice or other communication, which is to be given by either Party to the other shall be given by letter (sent by hand, post, registered post or by the recorded delivery service), by facsimile transmission or electronic mail. Such letters shall be addressed to the other Party in the manner referred to in clause 6.2. Provided the relevant communication is not returned as undelivered, the notice or communication shall be deemed to have been given 2 Working Days after the day on which the letter was posted, or 4 hours, in the case of electronic mail or facsimile transmission or sooner where the other Party acknowledges receipt of such letters, facsimile transmission or item of electronic mail. This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
6.2 For the purposes of clause 6.2, the address of each Party shall be:

(a) For the Authority:


Integrated Transport Unit,

Wigan Council,

PO Box 100,

Wigan

WN1 3DS

Tel: 01942 489685

E-mail:itu@wigan.gov.uk
(b) For the Contractor such address as specified in its application to join the DPS.
6.3
 Either Party may change its address for service by serving a notice in accordance with this clause.
7
 Bribery and Fraud

7.1 The Contractor shall take all reasonable steps to prevent offences under the Bribery Act 2010 (the 2010 Act) and shall ensure that it has in place adequate procedures designed to prevent persons associated with the Contractor committing offences under the 2010 Act. 

7.2 The Contractor shall take all reasonable steps to prevent any fraudulent activity, in connection with the receipt of monies from the Authority. The Contractor shall notify the Council immediately if it has reason to suspect that any fraud has occurred or is occurring or is likely to occur.
7.3 
The Council is entitled to cancel the Contract and to recover from the Contractor the amount of any loss resulting from such cancellation:

7.3.1.
if the Contractor shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do any action in relation to the obtaining or execution of the Contract or any other contract with the Council, or for showing or forbearing to show favour or disfavour to any person in relation to the Contract or any other contract with the Council; or

7.3.2
if such acts aforesaid shall have been done by any person employed by the Contractor acting on the Contractor’s  behalf (whether with or without the knowledge of the Contractor); or

7.3.3
if in relation to the Contract or any contract with the Council the Contractor or any person employed by the Contractor acting on the Contractor’s  behalf shall have committed any offence, under the Bribery Act 2010 or shall have given any fee or reward the receipt of which is otherwise a statutory offence.
8
Sub-Contracting for the Delivery of the Services

8.1 The Contractor shall not be permitted under any circumstances to sub-contract with a Contractor for the purpose of performing the Contract. 
9
Payment and Tax

9.1 Subject to any right of set-off the Council will pay the Contractor following receipt of an invoice that is accurate, undisputed and contains full details of the Services provided.

9.2 The Council will make payments within thirty days of receipt of invoices which are not disputed. Notification of a disputed invoice will be advised in writing by the Council to the Contractor as soon as is reasonably practicable after receipt of the invoice by the Council.  Payment will only be withheld in respect of the disputed amount.

9.3 The Council will accept liability to pay only for the Services provided in accordance with this Contract and in accordance with Clauses 9.1 and 9.2.

9.4 The Council will make payments due under this Contract to the Contractor through the Bank Automated Clearing System (BACS).

9.5 The Council shall, in accordance with clause 9.3, pay the undisputed sums due to the Contractor for Services provided to the reasonable satisfaction of the Authority.

9.6 Each invoice shall contain all appropriate references and a detailed breakdown of the Services and shall be supported by any other documentation reasonably required by the Authorised Officer to substantiate the invoice.
9.7 The Council shall pay the Contractor, on the production of a valid VAT invoice, in addition to the Price, a sum equal to the applicable VAT.

10
Recovery of Sums Due

10.1 If any sum of money is recoverable from or payable by the Contractor as a debt due whether under the Contract or otherwise, the Council may deduct that sum from any sum due.  Exercise by the Council of its rights under this clause shall be without prejudice to any other rights or remedies available to the Council under this Contract or otherwise.

10.2 Any overpayment by either Party shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment.

10.3 The Contractor shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Contractor has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Contractor.
11
Discrimination

11.1 The Contractor shall not unlawfully discriminate either directly or indirectly on such grounds as race, colour, ethnic or national origin, disability, sex or sexual orientation, religion or belief, or age and without prejudice to the generality of the foregoing the Contractor shall not unlawfully discriminate within the meaning and scope of the Equality Act 2010 or other relevant legislation, or any statutory modification or re-enactment thereof.

11.2 The Contractor shall take all reasonable steps to secure the observance of clause 11.1 by all Staff employed in the execution of the Contract.
12
Health and Safety

12.1 The Contractor shall be responsible for the observance by itself and its Staff of all legal requirements relating to health and safety for all aspects of the provision of the Services; and

12.2 The Contractor shall promptly notify the Council of any health and safety hazards that may arise in connection with the performance of the Contract. 

12.3 The Contractor shall notify the Council immediately in the event of any incident occurring in the performance of the Contract where that incident causes any personal injury or damage to property, which could give rise to personal injury.

12.4 The Contractor shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc Act 1974) is made available to the Council on request.

13
Data Protection 

13.1
The Parties acknowledge that for the purposes of the Data Protection Legislation, the Authority is the Controller and the Supplier is the Processor. The only processing that the Supplier is authorised to do is listed in Schedule [​1​] by the Authority and may not be determined by the Supplier.  

13.2
The Supplier shall notify the Authority immediately if it considers that any of the Authority’s instructions infringe the Data Protection Legislation. 

13.3
The Supplier shall provide all reasonable assistance to the Authority in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the Authority, include: 

(a) a systematic description of the envisaged processing operations and the purpose of the processing; 

(b) an assessment of the necessity and proportionality of the processing 

operations in relation to the Services; 

(c) an assessment of the risks to the rights and freedoms of Data Subjects; and 

(d) the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data. 

13.4
The Supplier shall, in relation to any Personal Data processed in connection with its obligations under this Agreement: 

(a) process that Personal Data only in accordance with Schedule [1] , unless the Supplier is required to do otherwise by Law. If it is so required the Supplier shall promptly notify the Authority before processing the Personal Data unless prohibited by Law; 

(b) ensure that it has in place Protective Measures, which have been reviewed and approved by the Customer as appropriate to protect against a Data Loss Event having taken account of the: 

(i) nature of the data to be protected; 

(ii) harm that might result from a Data Loss Event; 

(iii) state of technological development; and 

(iv) cost of implementing any measures;  
(c)
 ensure that : 

(i) the Supplier Personnel do not process Personal Data except in accordance with this Agreement (and in particular Schedule ​1); 

(ii) it takes all reasonable steps to ensure the reliability and integrity of any Supplier Personnel who have access to the Personal Data and ensure that they: 

(A) are aware of and comply with the Suppliers duties under this clause; 

(B) are subject to appropriate confidentiality undertakings with the Supplier or any Sub-processor; 

(C) are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the Authority or as otherwise permitted by this Agreement; and 

(D) have undergone adequate training in the use, care, protection and handling of Personal Data; and 
(d) not transfer Personal Data outside of the EU unless the prior written consent of the Authority has been obtained and the following conditions are fulfilled: 

(i) the Authority or the Supplier has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Authority; 

(ii) the Data Subject has enforceable rights and effective legal remedies; 

(iii) the Supplier complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Authority in meeting its obligations); and 

(iv) the Supplier complies with any reasonable instructions notified to it in advance by the Authority with respect to the processing of the Personal Data; 

(e) at the written direction of the Authority, delete or return Personal Data (and any copies of it) to the Authority on termination of the Agreement unless the Supplier  is required by Law to retain the Personal Data. 

13.5
Subject to clause 13.6, the Supplier shall notify the Authority immediately if it: 

(a) receives a Data Subject Access Request (or purported Data Subject Access Request); 

(b) receives a request to rectify, block or erase any Personal Data;  

(c) receives any other request, complaint or communication relating to either Party’s obligations under the Data Protection Legislation;  

(d) receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under this Agreement;  

(e) receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or 

(f) becomes aware of a Data Loss Event. 

13.6
The Supplier`s obligation to notify under clause 13.5 shall include the provision of further information to the Authority in phases, as details become available.  

13.7
Taking into account the nature of the processing, the Supplier shall provide the Authority with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request made under clause 13.5 (and insofar as possible within the timescales reasonably required by the Authority) including by promptly providing: 

(a) the Authority with full details and copies of the complaint, communication or request; 

(b) such assistance as is reasonably requested by the Authority to enable the Authority to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;  

(c) the Authority, at its request, with any Personal Data it holds in relation to a Data Subject;  

(d) assistance as requested by the Authority following any Data Loss Event;  

(e) assistance as requested by the Authority with respect to any request from the Information Commissioner’s Office, or any consultation by the Authority with the Information Commissioner's Office. 

13.8
The Supplier shall maintain complete and accurate records and information to demonstrate its compliance with this clause. This requirement does not apply where the Supplier employs fewer than 250 staff, unless: 

(a) the Authority determines that the processing is not occasional; 

(b) the Authority determines the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; and  

(c) the Authority determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects. 

13.9
The Supplier shall allow for audits of its Data Processing activity by the Authority or the Authority`s designated auditor. 

13.10
The Supplier shall designate a data protection officer ​if required​ by the Data Protection Legislation.​  

13.11
Before allowing any Sub-processor to process any Personal Data related to this Agreement, the Supplier must: 

(a) notify the Authority in writing of the intended Sub-processor and processing; 

(b) obtain the written consent of the Authority;  

(c) enter into a written agreement with the Sub-processor which give effect to the terms set out in this clause 13​ such that they apply to the Sub-processor; and 

(d) provide the Authority with such information regarding the Sub-processor as the Authority may reasonably require. 

13.12
The Supplier shall remain fully liable for all acts or omissions of any Sub-processor. 

13.13
The Supplier may, at any time on not less than 30 Working Days’ notice, revise this clause by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement). 

13.14
The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Authority may on not less than 30 Working Days’ notice to the Supplier amend this agreement to ensure that it complies with any guidance issued by the Information Commissioner’s Office.  

14
Confidentiality

14.1 Except to the extent set out in this clause each Party:

(a) shall treat all Confidential Information belonging to the other Party as confidential and safeguard it accordingly; and

(b) shall not disclose any Confidential Information belonging to the other Party to any other person without the prior written consent of the other Party, except to such persons and to such extent as may be necessary for the performance of the Contract or except where disclosure is otherwise expressly permitted by the provisions of the Contract.

14.2 The Contractor shall take all necessary precautions to ensure that all Confidential Information obtained from the Council under or in connection with the

Contract:

(a) is given only to such of the Staff and professional advisors or consultants engaged to advise it in connection with the Contract as is strictly necessary for the performance of the Contract and only to the extent necessary for the performance of the Contract;

(b) is treated as confidential and not disclosed (without prior Approval) or used by any Staff or such professional advisors or consultants otherwise than for the purposes of the Contract.

14.3 Where it is considered necessary in the opinion of the Authority, the Contractor shall ensure that Staff or such professional advisors or consultants sign a confidentiality undertaking before commencing work in connection with the Contract. The Contractor shall ensure that Staff or its professional advisors or consultants are aware of the Contractor’s confidentiality obligations under the Contract.

14.4 The Contractor shall not use any Confidential Information it receives from the Council otherwise than for the purposes of the Contract.

14.5 The provisions of clauses 14.1 to 14.4 shall not apply to any Confidential Information received by one Party from the other:

(a) which is or becomes public knowledge (otherwise than by breach of this clause);

(b) which was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party;

(c) which is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure;

(d) is independently developed without access to the Confidential Information; or

(e) which must be disclosed pursuant to a statutory, legal or parliamentary obligation placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA pursuant to clause 15.

14.6 Nothing in this clause shall prevent the Authority:

(a) disclosing any Confidential Information for the purpose of:

(i) the examination and certification of the Council’s accounts; or

(ii) any examination pursuant to Sections 44 and 46 of the Audit Commission Act 1998 of the economy, efficiency and effectiveness with which the Council has used its resources; or

(b) disclosing any Confidential Information obtained from the Contractor:

(i) to any government department or any other Contracting Authority. All government departments or Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other government departments or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any government department or any Contracting Authority; or

(ii) to any person engaged in providing any services to the Council for any purpose relating to or ancillary to the Contract; provided that in disclosing information under sub-paragraph (b) the Council discloses only the information which is necessary for the purpose concerned and requires that the information is treated in confidence and that a confidentiality undertaking is given where appropriate.

14.7 Nothing in this clause shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of its normal business, to the extent that this does not result in a disclosure of Confidential Information or an infringement of intellectual property rights.
15
Freedom of Information

15.1 The Contractor acknowledges that the Council is subject to the requirements of the FOIA and shall assist and co-operate with the Council to enable the Council to comply with these Information disclosure requirements.

15.2 The Contractor shall:

(a)  complete the Request for Information to the Council as soon as practicable after receipt and in any event within [two] Working Days of receiving a Request for Information;

(b) provide the Council with a copy of all Information in its possession or power in the form that the Council requires within five Working Days (or such other period as the Council may specify) of the Council requesting that Information; and

(c) provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.

15.3 The Council shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other Information:

(a) is exempt from disclosure in accordance with the provisions of the FOIA;

(b) is to be disclosed in response to a Request for Information, and in no event shall the Contractor respond directly to a Request for Information unless expressly authorised to do so by the Authority.

15.4 The Contractor acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public authorities’ functions under Part 1 of FOIA (issued under section 45 of the FOIA, November 2004), be obliged under the FOIA to disclose Information:

(a) without consulting with the Contractor, or

(b) following consultation with the Contractor and having taken its views into account.

15.5 The Contractor shall ensure that all Information produced in the course of the Contract or relating to the Contract is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.

15.6 The Contractor acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with clause 15.4.

16
Publicity and Media

16.1 Without prejudice to the Council’s obligations under the FOIA, neither Party shall make any press announcements or publicise the Contract or any part thereof in any way, except with the written consent of the other Party.

17
Audit

17.1 The Contractor shall keep and maintain until six years after the Contract has been completed, or as long a period as may be agreed between the Parties, full and accurate records of the Contract including the Services provided under it, all expenditure reimbursed by the Authority, and all payments made by the Authority. The Contractor shall on request afford the Council or the Council’s representatives or the Audit Commission (or any successor body to the Audit Commission) such access to those records as may be required by the Council or the Audit Commission (or any successor body to the Audit Commission) in connection with the Contract.

18
Assignment and Sub-Contracting

18.1 The Contractor shall not assign, sub-contract or in any other way dispose of the Contract or any part of it 

19
Waiver

19.1 The failure of either Party to insist upon strict performance of any provision of the Contract or the failure of either Party to exercise any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by the Contract.

19.2 No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with the provisions of clause 6.

19.3 A waiver of any right or remedy arising from a breach of the Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of the Contract.

20
Variation of the Services

20.1 The Council reserves the right on giving reasonable written notice from time to time to require changes to the Services for any reasons whatsoever PROVIDED THAT such addition, omission or variation does not amount to a material change to the Specification. Such a change is hereinafter called “a Variation”.

20.2 Any such Variation shall be communicated in writing by the Authorised Officer to the Contractor’s Representative in accordance with the notice provisions of clause 6. All Variations shall be in the form of an addendum to the Contract.

20.3 In the event of a Variation the Price may also be varied. Such Variation in the Price shall be calculated by the Council and agreed in writing with the Contractor and shall be such amount as properly and fairly reflects the nature and extent of the Variation in all the circumstances. Failing agreement the matter shall be determined by negotiation or mediation in accordance with the provisions of clause 31 (Dispute Resolution).
20.4 The Contractor shall provide such information as may be reasonably required to enable such varied price to be calculated.

21
 Severability

21.1 If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of the Contract shall continue in full force and effect as if the Contract had been executed with the invalid, illegal or unenforceable provision eliminated.

22
Novation

22.1 The Council shall be entitled to assign, novate or otherwise dispose of its rights and obligations under this Contract or any part thereof to any contracting authority, private sector body or any other body established under statute provided that any such assignment, novation or other disposal shall not increase the burden of the Contractor’s obligations under this Contract.

22.2 Each Party shall at its own cost and expense carry out, or use all reasonable endeavours to ensure the carrying out of, whatever further actions (including the execution of further documents) the other Party reasonably requires from time to time for the purpose of giving that other Party the full benefit of the provisions of this Contract.

22.3 The Council shall be entitled to disclose to any transferee any Confidential Information of the Contractor, which relates to the performance of the Contract by the Contractor. In such circumstances the Council shall authorise the transferee to use such Confidential Information only for purposes relating to the performance of the Contract and for no other purposes and shall take all reasonable steps to ensure that the transferee accepts an obligation of confidence.

23
Indemnity and Insurance

23.1 Neither Party excludes or limits liability to the other Party for death or personal injury caused by its negligence or for any breach of any obligations implied by Section 2 of the Supply of Goods and Services Act 1982.

23.2 The Contractor shall indemnify and keep indemnified the Council fully against all claims, proceedings, actions, damages, legal costs, expenses and any other liabilities whatsoever arising out of, in respect of or in connection with the Contract including in respect of any death or personal injury, loss of or damage to property, or any other loss which is caused directly or indirectly by any act or omission of the Contractor. This clause shall not apply to the extent that the Contractor is able to demonstrate that such death or personal injury, or loss or damage was not caused or contributed to by its negligence or default, or the negligence or default of its Staff or sub-contractors, or by any circumstances within its or their control. The provisions of this clause 23.2 shall survive any termination of the Contract
23.3 In no event shall either Party be liable to the other for:

(a) loss of profits, business, revenue or goodwill;

(b) loss of savings (whether anticipated or otherwise); and/ or

(c) indirect or consequential loss or damage.

23.4 The Contractor shall effect and maintain with a reputable insurance company public liability insurance in respect of risks of liability to third parties arising out of the action or default of the Contractor, its agents, servants or others acting under its control in not less than an amount of £5,000,000 (five million pounds) in respect of any one claim and the number of incidents shall be unlimited. The Contractor shall also hold employer’s liability insurance in respect of Staff in accordance with any legal requirement for the time being in force  to a minimum value of £10,000,000 (ten million pounds) in respect of one claim and the number of incidents shall be unlimited.

23.5 The Contractor shall, without charge, produce to the Authorised Officer, on request, copies of all insurance policies referred to in this clause or a broker’s verification of insurance to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies.

23.6 If, for whatever reason, the Contractor fails to give effect to and maintain the insurances required by the Contract the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Contractor.

23.7
The Council shall be entitled, without prejudice to its existing rights and remedies, upon the failure of the Contractor to maintain the insurance referred to in this clause 23, to terminate this Contract.
24
TUPE

24.1 If on any termination of the contract the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) apply the Contractor shall indemnify and keep indemnified and hold the Council harmless from and against all actions, suite, claims, demands, losses, charges, costs and expenses and other liabilities which the Council may suffer or incur as a result of or in connection with the application of the Regulations or as a result of the Council being required to indemnify any third party supplying services akin to the Services in respect of the application of the Regulations under the terms of any replacement contract.  The provisions of this clause shall survive any termination of the Contract.

25
Warranties and Representations 

25.1 The Contractor warrants and represents that:

(a) the Contractor has the full capacity and authority and all necessary consents (including, but not limited to, where its procedures so require, the consent of its parent company) to enter into and perform the Contract and that the Contract is executed by a duly authorised representative of the Contractor;

(b) the Contractor is not in default in the payment of any due and payable taxes or in the filing, registration or recording of any document or under any legal or statutory obligation or requirement which default might have a material adverse effect on its business, assets or financial condition or its ability to observe or perform its obligations under the Contract.
26
Termination on Change of Control and Insolvency

26.1 The Council may terminate the Contract by notice in writing with immediate effect where:

(a) the Contractor undergoes a change of control, within the meaning of section 416 of the Income and Corporation Taxes Act 1988, which impacts adversely and materially on the performance of the Contract; or
(b) the Contractor is an individual or a firm and a petition is presented for the Contractor’s  bankruptcy, or a criminal bankruptcy order is made against the Contractor or any partner in the firm, or the Contractor or any partner in the firm makes any composition or arrangement with or for the benefit of creditors, or makes any conveyance or assignment for the benefit of creditors, or if an administrator is appointed to manage the Contractor’s  or firm’s affairs; or

(c) the Contractor is a company, if the company passes a resolution for winding up or dissolution (otherwise than for the purposes of and followed by an amalgamation or reconstruction) or an application is made for, or any meeting of its directors or members resolves to make an application for an administration order in relation to it or any party gives or files notice of intention to appoint an administrator of it or such an administrator is appointed, or the court makes a winding-up order, or the company makes a composition or arrangement with its creditors, or an administrative receiver, receiver, manager or supervisor is appointed by a creditor or by the court, or possession is taken of any of its property under the terms of a fixed or floating charge; or
(d) where the Contractor is unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986; or

26.2 The Contractor shall notify the Authorised Officer immediately when any change of control occurs. The Council may only exercise its right under clause 26.1(a) within six months of:

(a) being notified that a change of control has occurred; or

(b) where no notification has been made the date that the Council becomes aware of the change of control; but shall not be permitted to do so where an Approval was granted prior to the change of control of the Contractor.

26.3 If the Contractor, being an individual, shall die or be adjudged incapable of managing his or her affairs within the meaning of Part VII of the Mental Health Act 1983, the Council shall be entitled to terminate the Contract by notice to the Contractor or the Contractor’s  Representative with immediate effect.

27
Break

27.1 Either party shall have the right to terminate the Contract, or to terminate the provision of any part of the Contract at any time by giving 5 working days written notice to the Contractor.
28
Force Majeure

28.1 Neither Party shall be liable to the other Party for any delay in or failure to perform its obligations under the Contract (other than a payment of money) if such delay or failure results from a Force Majeure event. Notwithstanding the foregoing, each Party shall use all reasonable endeavours to continue to perform its obligations hereunder for the duration of such Force Majeure event. However, if any such event prevents either Party from performing all of its obligations under the Contract for a period in excess of 6 Months, either Party may terminate the Contract by notice in writing with immediate effect.

28.2 If either of the Parties becomes aware of circumstances of Force Majeure which give rise to or which are likely to give rise to any such failure or delay on its part it shall forthwith notify the other by the most expeditious method then available and shall inform the other of the period which it is estimated that such failure or delay shall continue.

28.3 For the avoidance of doubt it is hereby expressly declared that the only events, which shall afford relief from liability for failure or delay of performance of the Contract shall be any event qualifying for Force Majeure hereunder.

29
Authority’s Best Value Duty

29.1 The Contractor shall, throughout the Term, but only to the extent of its obligations in this Contract, make arrangements to secure continuous improvement in the way in which the Services are provided having regard to a combination of economy, efficiency and effectiveness and shall assist the Council in discharging its Best Value Duty in relation to the Services. Either party may propose alternative methods for the improvement of the economy, efficiency and environmental aspects of the Service or the introduction of or change in any information technology in use to support the provision of the Services and the Parties will co-operate to evaluate and if appropriate introduce such proposals under Clause 20 (Variation of the Services). 
30
Governing Law

30.1 The Contract shall be governed by and interpreted in accordance with English law.

31
Dispute Resolution

31.1 Any dispute arising out of or in connection with the Contract (a “Dispute”) shall be resolved in accordance with this clause 31.
31.2 Any Dispute shall in the first instance be referred to the Authorised Officer and the Contractor’s Representative who shall seek the views of all parties and consider all reasonable solutions proposed when attempting to resolve the Dispute.  If the Authorised Officer and the Contractor’s Representative are for any reason unable to resolve the Dispute, it shall be referred to be resolved by direct liaison between more senior officers representing each Party.

31.3 Where the Parties fail to resolve the Dispute in accordance with clause 31.2 within 30 Working Days of being notified of the Dispute, (or such longer period as may be agreed by the Parties), then the parties shall each have recourse to their legal remedies.
32
Whistle Blowing Procedure

32.1 The Contractor shall within 28 days of the Commencement Date develop, implement and thereafter comply with an appropriate whistle blowing procedure as approved by the Council (such approval not to be unreasonably withheld or delayed) which ensures that employees are able to bring to the attention of the Relevant Authority or the Council malpractice, fraud and breach of Law on the part of the Council or the Contractor without fear of disciplinary and other retribution or discriminatory action.  For the purposes of this clause Relevant Authority means any court with the relevant jurisdiction and any local, national or supra‑national agency, inspectorate, minister, ministry, official or public or statutory person of the Government or Parliament of the United Kingdom (or any part of it) or of the European Union.
Annex A - Part 2: Schedule of Processing, Personal Data and Data Subjects 

Schedule [1] Processing, Personal Data and Data Subjects 
1. The Supplier shall comply with any further written instructions with respect to processing by the Authority. 

2. Any such further instructions shall be incorporated into this Schedule. 
	Description 
	Details 

	Subject matter of the processing 
	Processing relates to service-users, including children; and staff employed by the council in the delivery of the Home to School Transport and Adult Social Care Dynamic Purchasing System

	Duration of the processing 
	Processing shall be for the duration of the Contract Term only, including any period of the contract being extended (up to two years following the Initial Contract Term as set out in clause 2 of the General Conditions of Contract)

	Nature and purposes of the processing 
	Recording and storage of name, address and telephone number of council staff (passenger assistants) for the purposes of organising and providing transport as set out in the Service Specification.

Recording and storage of the name and address of service-users for the purposes of organising and providing transport to and from the service-users’ home address (or location within close proximity to their home address) to an education or other establishment or site as agreed within the contract.

	Type of Personal Data 
	Name

Address

Telephone number

	Categories of Data Subject 
	Staff

Temporary workers

Service users, pupils or students (children and adults)

	Plan for return and destruction of the data once the processing is complete UNLESS requirement under union or member state law to preserve that type of data 
	The data shall be retained for no longer than the duration of the Contract Term. The data must be destroyed not less than ten working days following the end of the Contract Term or termination of the contract 
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