
 

PERFORMANCE BOND 
 

This deed is dated                                                                                                                2019 

 
PARTIES 
1) [FULL COMPANY NAME             ] incorporated and registered in England and Wales with 

company number [NUMBER] whose registered office is at [REGISTERED OFFICE 
ADDRESS                      ] (Surety) 

 
2) [FULL COMPANY NAME             ] incorporated and registered in England and Wales with 

company number [NUMBER] whose registered office is at [REGISTERED OFFICE 
ADDRESS                      ] (Supplier) 

 
3) BOURNEMOUTH, CHRISTCHURCH AND POOLE COUNCIL of BCP Offices, Town Hall, 

Bourne Avenue, Bournemouth, BH2 6DY (BCP Council) 
 
BACKGROUND 

(A) By an agreement in writing dated                                           2019 (WAN Contract) and 
made between BCP Council and the Supplier, the Supplier agreed to [ADD] (the Services). 

(B) BCP Council requires the Supplier to provide a bond, in the form of this deed, to BCP 
Council 

(C) The Surety has agreed to enter into this deed with BCP Council and the Supplier for the 
benefit of BCP Council 

 
AGREED TERMS 
1. INTERPRETATION 

The following definitions and rules of interpretation apply in this deed. 

1.1. Definitions: 
Business Day: a day other than a Saturday, Sunday or public holiday in England when banks in 
London are open for business. 

Funder: a person that has provided, or is to provide, finance in connection with: 

a. the whole or any part of the Services or the completed the Services; and/or 

b. the site of the Services 

whether such person acts on its own account, as agent for a syndicate of other parties or 
otherwise. 

Insolvency Event: a party suffers an insolvency event if: 

a. it suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as 
they fall due or admits inability to pay its debts or is deemed unable to pay its debts within 



 

the meaning of section 123 of the Insolvency Act 1986 as if the words “it is proved to the 
satisfaction of the court” did not appear in sections 123(1)(e) or 123(2) of the IA 1986; 

b. it commences negotiations with all or any class of its creditors with a view to rescheduling 
any of its debts, or makes a proposal for or enters into any compromise or arrangement 
with any of its creditors other than for the sole purpose of a scheme for a solvent 
amalgamation with one or more other companies or a solvent reconstruction; 

c. a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in 
connection with its winding up other than for the sole purpose of a scheme for a solvent 
amalgamation with one or more other companies or a solvent reconstruction; 

d. an application is made to court, or an order is made, for the appointment of an administrator, 
or a notice of intention to appoint an administrator is given or an administrator is appointed, 
over it; 

e. the holder of a qualifying floating charge over its assets has become entitled to appoint or 
has appointed an administrative receiver; 

f. a person becomes entitled to appoint a receiver over all or any of its assets or a receiver is 
appointed over all or any of its assets; 

g. a creditor or encumbrancer of it attaches or takes possession of, or a distress, execution, 
sequestration or other such process is levied or enforced on or sued against, the whole or 
any part of its assets and such attachment or process is not discharged within [14] days; 

h. any event occurs, or proceeding is taken, with respect to it in any jurisdiction to which it is 
subject that has an effect equivalent or similar to any of the events mentioned in (a) to (g) 
(inclusive); or 

i. it suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial 
part of its business. 

Maximum Amount: £[SUM][ 

1.2. Clause and annex headings shall not affect the interpretation of this deed. 
 
1.3. A person includes a natural person, corporate or unincorporated body (whether or not 

having separate legal personality). 
 
1.4. [The annex forms part of this deed and shall have effect as if set out in full in the body of 

this deed. Any reference to this deed includes the annex.] 
 
1.5. A reference to a company shall include any company, corporation or other body corporate, 

wherever and however incorporated or established. 
 
1.6. Unless the context otherwise requires, words in the singular shall include the plural and in 

the plural shall include the singular. 
 
1.7. Unless the context otherwise requires, a reference to one gender shall include a reference 

to the other genders. 
 
1.8. This agreement shall be binding on, and enure to the benefit of, the parties to this agreement 

and their respective personal representatives, successors and permitted assigns, and 
references to any party shall include that party’s personal representatives, successors and 
permitted assigns. 



 

 
1.9. A reference to a statute or statutory provision is a reference to it as amended, extended or 

re-enacted from time to time. 
 
1.10. A reference to a statute or statutory provision shall include all subordinate legislation made 

from time to time under that statute or statutory provision. 
 
1.11. A reference to writing or written includes fax and email. 
 
1.12. Any obligation on a party not to do something includes an obligation not to agree that thing 

to be done. 
 
1.13. Any reference to an English legal term for any action, remedy, method of judicial 

proceeding, legal document, legal status, court, official or any legal concept or thing shall, 
in respect of any jurisdiction other than England, be deemed to include a reference to that 
which most nearly approximates to the English legal term in that jurisdiction. 

 
1.14. A reference to this deed or to any other deed, agreement or document referred to in this 

deed is a reference to this deed or such other deed, agreement or document as varied or 
novated (in each case, other than in breach of the provisions of this deed) from time to time. 

1.15. References to clauses [or the annex] are to the clauses [or the annex] of this deed. 
 
1.16. Any words following the terms including, include, in particular, for example or any similar 

expression shall be construed as illustrative and shall not limit the sense of the words, 
description, definition, phrase or term preceding those terms. 

 
2. PROMISE TO PAY UP TO MAXIMUM AMOUNT 
 
2.1. If the Supplier fails to pay any sum that becomes due from it to BCP Council under or in 

connection with the WAN Contract (including any loss, debt, damage, interest, cost or 
expense), BCP Council may give notice to the Surety requiring the Surety to pay that sum, 
up to the Maximum Amount, to BCP Council. The Surety shall pay that sum to BCP Council 
within 10 Business Days of receipt of BCP Council’s notice, which shall be in the form set 
out in Annex A. 

 
2.2. BCP Council may give different notices to the Surety on different occasions, each requiring 

the Surety to pay the sum referred to in Clause 2.1, but the Surety shall not be obliged to 
pay to BCP Council more than the Maximum Amount in aggregate. 

 
3. AMENDMENTS TO WAN CONTRACT 
 
3.1. The WAN Contract or the Services may be modified, amended or supplemented in any way 

without the Surety’s consent. The Surety’s liability under this deed (which includes the 
Supplier’s duties, obligations and liabilities under the WAN Contract as modified, amended 
or supplemented) shall not be released, reduced or adversely affected by any such 
modification, amendment or supplement. 

 
3.2. The Surety’s liability under this deed shall not be released, reduced or adversely affected 

by: 
3.2.1. any invalidity, avoidance or termination of the WAN Contract (or the Supplier’s 

employment under the WAN Contract); 



 

 
3.2.2. any waiver, concession, allowance, compromise or forbearance whether as to 

payment, time, performance or otherwise given to, or made with, the Supplier and 
the terms of this deed shall apply to the terms of any such waiver, concession, 
allowance, compromise or forbearance as they apply to the WAN Contract; 

 
3.2.3. any other act, event, omission or circumstance that, but for this provision, might 

operate to exonerate the Surety. 

 

4. PRIORITY OF CLAIMS AGAINST THE SUPPLIER 
 
4.1. Until BCP Council has recovered all sums due to it under or in connection with the WAN 

Contract, the Surety shall not: 
 

4.1.1. in respect of any payment made or liability under this deed, claim, rank or vote as 
a creditor in the liquidation of the Supplier in competition with BCP Council; or 

4.1.2. enforce any security over the assets of the Supplier in respect of any such payment 
or liability in competition with BCP Council 

 
This Clause 4 shall not limit or restrict the exercise or enforcement by the Surety of its rights 
against any other person. 
 

4.2. If the Surety recovers any sums in breach of Clause 4.1, the Surety shall hold such sums 
on trust: 

 
4.2.1. to pay to BCP Council any sums due from the Supplier to BCP Council under or in 

connection with the WAN Contract; and 
 
4.2.2. subject to Clause 4.2.1, for the benefit of the Surety. 
 

4.3. BCP Council may enforce this Clause 4 to keep itself, or to put itself, in the position it would 
be in if the Surety had no rights of recourse against the Supplier or the Supplier’s assets in 
respect of: 

 
4.3.1. any payment made by the Surety; or 
 
4.3.2. any liability of the Surety under this deed 
but no further. 
 

5. CONCLUSIVE LIABILITY AND EXTENT OF LIABILITY 
 
5.1. For the purposes of this deed: 
 

5.1.1. any adjudicator’s decision, judgment or arbitral award against the Supplier in favour 
of BCP Council; or 

 
5.1.2. any written acknowledgment by the Supplier that it has failed to pay a sum due 

from it to BCP Council, 
 
under or in connection with the WAN Contract, shall be conclusive evidence of any liability 



 

of the Supplier to which that decision, judgment, award or acknowledgment relates. 
 

5.2. Subject to Clause 5.1, BCP Council may not recover any more under this deed in respect 
of any matter than BCP Council would be entitled to recover from the Supplier in respect of 
that matter under the WAN Contract). 

 
5.3. If the Supplier suffers an Insolvency Event, this will not adversely affect, release or reduce 

the liability of the Surety under this deed. 
 
5.4. BCP Council shall not be obliged to pursue any means of recourse against the Supplier 

before being entitled to enforce this deed against the Surety. 
 
5.5. BCP Council may compromise, release, waive or neglect any security as it sees fit, without 

impairing its rights under this deed. 
 
6. EXPIRY 
 
6.1. Subject to Clause 6.2, this deed shall expire three calendar months after the expiry of the 

WAN Contract. 
 
6.2. If BCP Council has given any notice under Clause 2.1 before the end of the three calendar 

months referred to in Clause 6.1, Clause 6.1 shall not affect that notice and BCP Council 
may continue its claim under that notice. 

 
7. ASSIGNMENT 
 
7.1. BCP Council may assign or charge the benefit of this deed, without the consent of the Surety 

or of the Supplier, to any Funder, or to any person to whom BCP Council assigns the benefit 
of the WAN Contract. 

 
7.2. BCP Council shall notify the Surety and the Supplier of any assignment. If BCP Council fails 

to do this, the assignment shall still be valid. 
 
7.3. The Supplier and the Surety shall not contend that any person to whom the benefit of this 

deed is assigned may not recover any sum (including any debt, damages, interest or costs) 
under this deed because that person is an assignee and not a named party to this deed. 

 
8. NOTICES 
 
8.1. For the purposes of this clause, but subject to Clause 8.7, notice includes any other 

communication. 
 
8.2. A notice given to a party under or in connection with this deed: 
 

8.2.1. shall be in writing and in English or accompanied by an accurate translation into 
English; 

 
8.2.2. shall be signed by or on behalf of the party giving it; 
 
8.2.3. shall be sent to the party for the attention of the contact and at the address, email 

address, fax or DX number as that party may notify in accordance with Clause 8.4; 



 

 
8.2.4. shall OR may be sent by a method listed in Clause 8.5; and 
 
8.2.5. unless proved otherwise is deemed received as set out in Clause 8.5 if prepared 

and sent in accordance with this clause. 
 

8.3. The parties’ addresses, fax numbers, email addresses and DX numbers for service of 
notices are: 

 
8.3.1. Surety 

8.3.1.1. Address: [ADDRESS                                     ] 
8.3.1.2. For the attention of: [POSITION OF CONTACT] 
8.3.1.3. [Email address: [EMAIL ADDRESS]] 
8.3.1.4. [Fax number: [FAX NUMBER]] 
8.3.1.5. [DX number: [DX NUMBER]] 

  
8.3.2. Supplier 

8.3.2.1. Address: [ADDRESS] 
8.3.2.2. For the attention of: [POSITION OF CONTACT] 
8.3.2.3. [Email address: [EMAIL ADDRESS]] 
8.3.2.4. [Fax number: [FAX NUMBER]] 
8.3.2.5. [DX number: [DX NUMBER]] 

 
8.3.3. BCP Council 

8.3.3.1. Address: [ADDRESS] 
8.3.3.2. For the attention of: [POSITION OF CONTACT] 
8.3.3.3. [Email address: [EMAIL ADDRESS]] 
8.3.3.4. [Fax number: [FAX NUMBER]] 
8.3.3.5. [DX number: [DX NUMBER]] 

 
8.4. A party may change its details given in Clause 8.3 by giving notice, the change taking effect 

for the party notified of the change at 9.00 am on the later of: 
 

8.4.1. the date, if any, specified in the notice as the effective date for the change; or 
 
8.4.2. the date five Business Days after deemed receipt of the notice. 
 

8.5. This Clause 8.5 sets out the delivery methods for sending a notice to a party under this 
deed and, for each delivery method, the date and time when the notice is deemed to have 
been received (provided that all other requirements of this clause have been satisfied and 
subject to the provisions in Clause 8.6): 

 
8.5.1. if delivered by hand, on signature of a delivery receipt; 
 
8.5.2. if sent by pre-paid first class post or other next working day delivery service 

providing proof of postage OR delivery at 9.00am on the second Business Day 
after posting[ or at the time recorded by the delivery service; 

 
8.5.3. if sent by pre-paid airmail providing proof of postage OR delivery, at 9.00am on the 

fifth Business Day after posting or at the time recorded by the delivery service;  
 



 

8.5.4. if sent by document exchange (DX), at 9.00am on the second Business Day after 
being put into the DX. 

 
8.6. If deemed receipt under Clause 8.5 would occur outside business hours in the place of 

receipt, it shall be deferred until business hours resume. In this Clause 8.6, business hours 
means 9.00am to 5.00pm Monday to Friday on a day that is not a public holiday in the place 
of receipt. 

 
8.7. This clause does not apply to the service of any proceedings or other documents in any 

legal action or, where applicable, any arbitration or other method of dispute resolution. 
 
8.8. A notice given under or in connection with this deed is not valid if sent by email. 
 
9. THIRD PARTY RIGHTS 
 
9.1. Unless it expressly states otherwise, this deed does not give rise to any rights under the 

Contracts (Rights of Third Parties) Act 1999 to enforce any term of this deed. 
 
9.2. The rights of the parties to rescind or vary this agreement are not subject to the consent of 

any other person. 
 
10. GOVERNING LAW 
 
This deed and any dispute or claim (including non-contractual disputes or claims) arising out of 
or in connection with it or its subject matter or formation shall be governed by and construed in 
accordance with the law of England and Wales. 
 
11. JURISDICTION 
 
Each party irrevocably agrees that the courts of England and Wales shall have exclusive 
jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out 
of or in connection with this deed or its subject matter or formation. 
 

 

This document has been executed as a deed and is delivered and takes effect on the date stated 
at the beginning of it. 

 

 

 

Executed as deed by [NAME OF Surety]  

acting by  

[NAME OF FIRST DIRECTOR], a director,  

And 

[NAME OF SECOND DIRECTOR/SECRETARY], 

[a director OR its secretary] 

 

 

 

……………………………………….. 

[SIGNATURE OF FIRST DIRECTOR] 

Director 

………………………………………… 

[SIGNATURE OF SECOND DIRECTOR OR 



 

 SECRETARY] 

Director OR Secretary 

 

OR 

 

Executed as deed by [NAME OF Surety]  

acting by [NAME OF DIRECTOR]  

a director, in the presence of: 

………………………………………. 

[SIGNATURE OF WITNESS] 

NAME:  

ADDRESS:  

 

 

OCCUPATION: 

OF WITNESS 

 

  

 

 

 

…………………………………. 

[SIGNATURE OF DIRECTOR] 

Director 

 

 

 

 

 

 

 

Executed as deed by  

[SUPPLIER] 

acting by  

[NAME OF FIRST DIRECTOR], a director,  

and  

[NAME OF SECOND DIRECTOR/SECRETARY], [a 
director OR its secretary] 

 

  

 

 

 

 

……………………………………………. 

[SIGNATURE OF FIRST DIRECTOR] 

Director 

……………………………………………. 

[SIGNATURE OF SECOND DIRECTOR OR 
SECRETARY] 

Director OR Secretary 



 

 

OR 

Executed as deed by  

[SUPPLIER] 

acting by  

[NAME OF DIRECTOR] a director,  

in the presence of: 

 

………………………………………….. 

[SIGNATURE OF WITNESS] 

NAME: 

 

ADDRESS:  

 

 

AND  

 

OCCUPATION:  

 

OF WITNESS 

  

 

 

 

 

 

…………………………………………………… 

[SIGNATURE OF DIRECTOR] 

Director 

 

 

EXECUTED as a DEED by affixing  

THE COMMON SEAL of  

BOURNEMOUTH, CHRISTCHURCH AND  

POOLE COUNCIL  

in the presence of: 

 

 

…………………………………………….. 

[SIGNATURE] 

Deputy Monitoring Officer/Monitoring Officer 

 

 

  

 

 



 

ANNEX 

FORM OF NOTICE 

Referred to in Clause 2.1. 

From: [COUNCIL ADDRESS: see Clause 8] 

To: [SURETY’S ADDRESS: see Clause 8] 

CC: [SUPPLIER’S ADDRESS: see Clause 8] 

Sent by [METHOD OF SERVICE]. 

Dear [SURETY] 

Demand under a bond dated [DATE] (Bond) relating to [SHORT DESCRIPTION OF CONTRACT] 

This letter is a notice under the Bond. Defined terms used in this letter have the same meanings as in the 
Bond. 

 [We are the assignee of the benefit of the Bond by a [deed of assignment OR an assignment agreement] 
dated [DATE] between [PARTY] and [PARTY].] 

 The Supplier has failed to properly pay a sum due to us under or in connection with the Contract. We 
require you to pay to us £[SUM][, the Maximum Amount] within 10 Business Days. 

The sum due to us from the Supplier is summarised in the attachment to this notice. 

 Please make payment to [PAYMENT DETAILS]. 

 Yours faithfully 

  

[SIGNED] 

  

For and on behalf of the Council 

 Enclosure. 

 


