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	SECTION A 

THE PARTICULARS




This Contract is made on: 
PARTIES

BETWEEN:-
(1)
BLACKBURN with DARWEN BOROUGH COUNCIL of the Town Hall, Blackburn BB1 7DY (“the Council”); and

(2) Add Provider details (“the Provider”) 
BACKGROUND

(A)
The Authority must exercise a number of health service functions set out in section 2B of the NHS Act 2006 and the Local Authorities (Public Health Functions and Entry to Premises by Local Healthwatch Representatives) Regulations. In order to satisfy these obligations the Authority wishes to secure the provision of the Services and the Provider wishes to provide the Services. 

(B)
The Parties have agreed for the Provider to provide the Services in accordance with the terms and conditions of this Contract.
(C) 
It should be noted that the Ministry of Justice [102 Petty France, London, SH1H 9AJ] has provided an element of funding for this contract. The responsibility of the management of this contract remains with BLACKBURN with DARWEN BOROUGH COUNCIL
IT IS AGREED

A1. CONTRACT
A1.1. This Contract comprises of:
(a) these Particulars (Section A);

(b) the General Terms and Conditions (the General Conditions) (Section B); and
(c) the Special Terms and Conditions (the Special Conditions) (Section C), where any such terms have been agreed,
as completed and agreed by the Parties and as varied from time to time in accordance with clause 22 (Variation) of the General Conditions (this Contract).
A2. INTERPRETATION 
A2.1. This Contract shall be interpreted in accordance with Appendix I (Definitions and Interpretation), unless the context requires otherwise.

A2.2. If there is any conflict or inconsistency between the provisions of this Contract, such conflict or inconsistency must be resolved according to the following order of priority:

(a) Section C;

(b) Section B; and
(c) Section A.
A3. COMMENCEMENT AND DURATION

A3.1. This Contract shall take effect on the date it is executed by or on behalf of the Parties (the Commencement Date).
A3.2. The Provider shall, subject to having satisfied the Conditions Precedent where applicable, provide the Services from Add Date  (the Service Commencement Date).
A3.3. This Contract shall expire automatically on Add Date (the Expiry Date), unless it is extended or terminated earlier in accordance with the provisions of this Contract.
A4. REPRESENTATIVES

A4.1. The person set out below is authorised from the Commencement Date to act on behalf of the Authority on all matters relating to this Contract (the Authority Representative). 
Name:

Zoe Evans  

Title:

Head of Strategic Commissioning (People) & Adults Finance
Contact Details:
10 Duke Street Blackburn, Lancashire, BB1 2DH

A4.2. The person set out below is authorised from the Commencement Date to act on behalf of the Provider on all matters relating to this Contract (the Provider Representative).
Name:

[insert name]

Title:

[insert title]

Contact Details:
[insert]

A4.3. The Provider may replace the Provider Representative and the Authority may replace the Authority Representative at any time by giving written notice to the other Party.  
A5. NOTICES

A5.1. Any notices given under this Contract shall be in writing and shall be served by hand, email or post by sending the same to the address for the relevant Party set out in clause A5.3.
A5.2. Notices:
a) by post and correctly addressed shall be effective upon the earlier of actual receipt, or 5 Business Days after mailing; or

b) by hand shall be effective upon delivery.

A5.3. For the purposes of clause A5.2, the address for service of notices on each Party shall be as follows:
(a) For the Authority:

a) For the Authority:

Zoe Evans 
Address:
10 Duke Street, Blackburn, Lancs, BB1 2DH  

For the attention of:
Contract Officer  

Tel:
01254 585734 

(b) For the Provider:

Address:
[to be completed]

For the attention of:
[to be completed]

Tel: 

[to be completed]

Email
[to be completed]

A5.4.
Either Party may change its address for service by serving a notice in accordance with this clause A5.

A6.
ENTIRE CONTRACT
This Contract constitutes the entire agreement and understanding of the Parties and supersedes any previous agreement between the Parties relating to the subject matter of this Contract, except for any contract entered into between the Authority and the Provider to the extent that it relates to the same or similar services to the Services and is designed to remain effective until the Service Commencement Date. 

A7.
COUNTERPARTS
This Contract may be executed in counterparts each of which when executed and delivered shall constitute an original but all counterparts together shall constitute one and the same instrument. No counterpart shall be effective until each Party has executed at least one counterpart.

IN WITNESS WHEREOF the Parties have signed this Contract on the date shown at the start of the Contract
SIGNED by Zoe Evans 
for and on behalf of


Blackburn with Darwen Borough Council








…………………………………………………………..





Signature of Authorised signatory






…………………………………………………………..





Title







…………………………………………………………..





Date
SIGNED by [Insert Authorised 

Signatory’s Name] 

for and on behalf of


Blackburn with Darwen Borough Council








…………………………………………………………..





Signature of Authorised signatory






…………………………………………………………..





Title







…………………………………………………………..





Date
SIGNED by Insert Authorised 

Signatory’s Name] 

for and on behalf of





  


…………………………………………………………..





Signature of Authorised signatory







…………………………………………………………..





Title







…………………………………………………………..





Date
OR

In WITNESS whereof the Contract has been EXECUTED AS A DEED on the date and year stated at the beginning of this deed.

Executed as a deed by affixing the common seal of the Authority in the presence of: 









[COMMON SEAL]

……………………………………..

Signature of Authorised signatory

Executed as a deed by (INSERT
}

NAME OF CONTRACTOR)

}






}







…………………………………………………………..







Director







…………………………………………………………..







Director/Company Secretary/Witness







…………………………………………………………..






Date
	SECTION B
GENERAL TERMS AND CONDITIONS



B1. SERVICES
B1.1. The Provider shall provide the Services in accordance with the Service Specification(s) in Appendix A (Service Specifications), including any service limitations set out in them, and in accordance with the provisions of this Contract. 
B1.2. The Provider shall satisfy any Conditions Precedent set out in Appendix B (Conditions Precedent) prior to commencing provision of the Services.

B2. WITHHOLDING AND/OR DISCONTINUATION OF SERVICE 
B2.1. Except where required by the Law, the Provider shall not be required to provide or to continue to provide Services to any Service User:

a) who in the reasonable professional opinion of the Provider is unsuitable to receive the relevant Service, for as long as such unsuitability remains; 

b) who displays abusive, violent or threatening behaviour unacceptable to the Provider acting reasonably and taking into account the mental health of that Service User); 

c) in that Service User’s domiciliary care setting or circumstances (as applicable) where that environment poses a level of risk to the Staff engaged in the delivery of the relevant Service that the Provider reasonably considers to be unacceptable; or

d) where expressly instructed not to do so by an emergency service provider who has authority to give such instruction, for so long as that instruction applies.

B2.2. If the Provider proposes not to provide or to stop providing a Service to any Service User under clause B2.1:

a) where reasonably possible, the Provider must explain to the Service User, taking into account any communication or language needs, the action that it is taking, when that action takes effect, and the reasons for it (confirming that explanation in writing within 2 Business Days);

b) the Provider must tell the Service User of the right to challenge the Provider’s decision through the Provider’s complaints procedure and how to do so;

c) the Provider must inform the Authority in writing without delay and wherever possible in advance of taking such action;

provided  that nothing in this clause B2.2 entitles the Provider not to provide or to stop providing the Services where to do so would be contrary to the Law.
B3. SERVICE AND QUALITY OUTCOMES INDICATORS
B3.1. The Provider must carry out the Services in accordance with the Law and Good Practice and must, unless otherwise agreed (subject to the Law) with the Authority in writing: 

a) comply, where applicable, with the registration and regulatory compliance guidance of CQC and any other Regulatory Body; 

b) respond, where applicable, to all requirements and enforcement actions issued from time to time by CQC or any other Regulatory Body;

c) consider and respond to the recommendations arising from any audit, death, Serious Incident report or Patient Safety Incident report; 
d) comply with the recommendations issued from time to time by a Competent Body;
e) comply with the recommendations from time to time contained in guidance and appraisals issued by NICE; 
f) respond to any reports and recommendations made by Local HealthWatch; and

g) comply with the Quality Outcomes Indicators set out in Appendix C (Quality Outcomes Indicators).
B4. SERVICE USER INVOLVEMENT
B4.1. The Provider shall engage, liaise and communicate with Service Users, their Carers and Legal Guardians in an open and clear manner in accordance with the Law, Good Practice and their human rights.

B4.2. As soon as reasonably practicable following any reasonable request from the Authority, the Provider must provide evidence to the Authority of the involvement of Service Users, Carers and Staff in the development of Services.

B5. EQUITY OF ACCESS, EQUALITY AND NO DISCRIMINATION
B5.1. The Parties must not discriminate between or against Service Users, on the grounds of age, disability, gender reassignment, marriage or civil partnership, pregnancy or maternity, race, religion or belief, sex, sexual orientation or any other non-medical characteristics except as permitted by the Law.
B5.2. The Provider must provide appropriate assistance and make reasonable adjustments for Service Users, who do not speak, read or write English or who have communication difficulties (including without limitation hearing, oral or learning impairments).
B5.3. In performing this Contract the Provider must have due regard to the obligations contemplated by section 149 of the Equality Act 2010 to:
a) eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by the Equality Act 2010;

b) advance equality of opportunity between persons who share a relevant protected characteristic (as defined in the Equality Act 2010) and persons who do not share it; and

c) foster good relations between persons who share a relevant protected characteristic (as defined in the Equality Act 2010) and persons who do not share it,

and for the avoidance of doubt this obligation shall apply whether or not the Provider is a public authority for the purposes of section 149 of the Equality Act 2010.
B5.4. As soon as reasonably practicable following any reasonable request from the Authority, the Provider must provide the Authority with a plan detailing how it will comply with its obligations under clause B5.3.
B5.5. The Provider must provide to the Authority as soon as reasonably practicable, any information that the Authority reasonably requires to:

a) monitor the equity of access to the Services; and
b) fulfil their obligations under the Law.
B6. MANAGING ACTIVITY
B6.1. The Provider must manage Activity in accordance with any activity planning assumptions and any caseloads set out in a Service Specification and must comply with all reasonable requests of the Authority to assist it with understanding and managing the levels of Activity for the Services.
B7. STAFF
B7.1. At all times, the Provider must ensure that:

a) each of the Staff is suitably qualified and experienced, adequately trained and capable of providing the applicable Services in respect of which they are engaged;

b) there is an adequate number of Staff to provide the Services properly in accordance with the provisions of the applicable Service Specification;

c) where applicable, Staff are registered with the appropriate professional regulatory body; and

d) Staff are aware of and respect equality and human rights of colleagues and Service Users.

B7.2. If requested by the Authority, the Provider shall as soon as practicable and by no later than 10 Business Days following receipt of that request, provide the Authority with evidence of the Provider’s compliance with clause B7.1.
B7.3. The Provider must have in place systems for seeking and recording specialist professional advice and must ensure that every member of Staff involved in the provision of the Services receives:
a) proper and sufficient continuous professional and personal development, training, instruction, supervision; and

b) full and detailed appraisal (in terms of performance and on-going education and training),

each in accordance with Good Practice and the standards of any applicable relevant professional body.
B7.4. Where applicable under section 1(F)(1) of the NHS Act 2006, the Provider must co-operate with and provide support to the Local Education and Training Boards and/or Health Education England to help them secure an effective system for the planning and delivery of education and training.
B7.5. The Provider must carry out Staff surveys in relation to the Services at intervals and in the form set out in Appendix C (Monitoring and Review Processes) or as otherwise agreed in writing from time to time.

B7.6. Subject to clause B7.7, before the Provider engages or employs any person in the provision of the Services, or in any activity related to, or connected with, the provision of the Services, the Provider must without limitation, complete:

a) the Employment Checks; and

b) such other checks as required by the DBS.

B7.7. Subject to clause B7.8, the Provider may engage a person in a Standard DBS Position or an Enhanced DBS Position (as applicable) pending the receipt of the Standard DBS Check or Enhanced DBS Check or Enhanced DBS & Barred List Check (as appropriate) with the agreement of the Authority.
B7.8. Where clause B7.7 applies, the Provider will ensure that until the Standard DBS Check or Enhanced DBS Check or Enhanced DBS & Barred List Check (as appropriate) is obtained, the following safeguards will be put in place:

a) an appropriately qualified and experienced member of Staff is appointed to supervise the new member of Staff; and

b) wherever it is possible, this supervisor is on duty at the same time as the new member of Staff, or is available to be consulted; and

c) the new member of Staff is accompanied at all times by another member of staff, preferably the appointed supervisor, whilst providing services under this Contract; and

d) any other reasonable requirement of the Authority.

B7.9. Where the Authority has notified the Provider that it intends to tender or retender any of the Services, the Provider must on written request of the Authority and in any event within 20 Business Days of that request (unless otherwise agreed in writing or in the case of  urgency when the Authority may specify a shorter period as reasonable in the circumstances), provide the Authority with all reasonably requested information on the Staff engaged in the provision of the relevant Services to be tendered or retendered that may be subject to TUPE.

B7.10. The Provider shall indemnify and keep indemnified the Authority and any Successor Provider against any Losses incurred by the Authority and/or the Successor Provider in connection with any claim or demand by any transferring employee under TUPE.

B8. CHARGES AND PAYMENT
B8.1. Subject to any provision of this Contract to the contrary (including without limitation those relating to withholding and/or retention), in consideration for the provision of the Services in accordance with the terms of this Contract, the Authority shall pay the Provider the Charges.

B8.2. The Parties shall to the extent reasonably practicable agree the Charges in a transparent and equitable manner and the Charges shall be set out at Appendix D (Pricing Schedule).
B8.3. The Provider shall invoice the Authority for payment of the Charges at the end of each quarter (or such other frequency agreed between the Parties in writing) which the Authority shall pay within 20 Business Days of receipt. 

B8.4. The Charges are stated exclusive of VAT, which shall be added at the prevailing rate as applicable and paid by the Authority following delivery of a valid VAT invoice.

B8.5. In its performance of this Contract the Provider shall not provide or offer to a Service User any clinical or medical services for which any charges would be payable by the Service User (other than in accordance with this Contract, the Law and/or Guidance).

B8.6. If a Party, acting in good faith, contests all or any part of any payment calculated in accordance with this clause B8:
a) the contesting Party shall within 20 Business Days notify the other Party, setting out in reasonable detail the reasons for contesting the requested payment, and in particular identifying which elements are contested and which are not contested;

b) any uncontested amount shall be paid in accordance with this Contract; and

B8.7. if a Party contests a payment under clause B8.6 and the Parties have not resolved the matter within 30 Business Days of the date of notification under clause B8.6, the contesting Party may refer the matter to dispute resolution under clause B30 (Dispute Resolution) and following the resolution of any dispute referred to dispute resolution, where applicable the relevant party shall pay any amount agreed or determined to be payable in accordance with clause B8.3.

B8.8. Subject to any express provision of this Contract to the contrary each Party shall be entitled, without prejudice to any other right or remedy it has under this Contract, to receive interest at the Default Interest Rate on any payment not made from the day after the date on which payment was due up to and including the date of payment.
B8.9. Each Party may retain or set off any sums owed to the other Party which have fallen due and payable against any sum due to the other Party under this Contract or any other agreement between the Parties. 

B9. SERVICE IMPROVEMENTS AND BEST VALUE DUTY 
B9.1. The Provider must to the extent reasonably practicable co-operate with and assist the Authority in fulfilling its Best Value Duty. 
B9.2. In addition to the Provider’s obligations under clause B9.1, the Provider at its own cost shall participate in any relevant Best Value Duty reviews and/or benchmarking exercises (including without limitation providing information for such purposes) conducted by the Authority and shall assist the Authority with the preparation of any Best Value performance plans.

B9.3. During the term of this Contract at the request of the Authority, the Provider must:

a) demonstrate how it is going to secure continuous improvement in the way in which the Services are delivered having regard to a combination of economy, efficiency and effectiveness and the Parties may agree a continuous improvement plan for this purpose;

b) implement such improvements; and

c) where practicable following implementation of such improvements decrease the price to be paid by the Authority for the Services. 

B9.4. If requested by the Authority, the Provider must identify the improvements that have taken place in accordance with clause B9.3, by reference to any reasonable measurable criteria notified to the Provider by the Authority. 
B10. SAFEGUARDING CHILDREN AND VULNERABLE ADULTS
B10.1. The Provider shall adopt Safeguarding Policies and such policies shall comply with the local multi-agency policies as amended from time to time and available from the Authority on request.
B10.2. At the reasonable written request of the Authority and by no later than 5 Business Days following receipt of such request, the Provider must provide evidence to the Authority that it is addressing any safeguarding concerns.
B10.3. If requested by the Authority, the Provider shall participate in the development of any local multi-agency safeguarding quality indicators and/or plan.

B11. INCIDENTS REQUIRING REPORTING 
B11.1. If the Provider is CQC registered it shall comply with the arrangements for notification of deaths and other incidents to CQC in accordance with CQC Regulations and if the Provider is not CQC registered it shall notify Serious Incidents to any Regulatory Body as applicable, in accordance with the Law.
B11.2. If the Provider gives a notification to the CQC or any other Regulatory Body under clause B11.1 which directly or indirectly concerns any Service User, the Provider must send a copy of it to the Authority within 5 Business Days or within the timescale set out in Appendix E (Incidents Requiring Reporting Procedure).

B11.3. The Parties must comply with the arrangements for reporting, investigating, implementing and sharing the Lessons Learned from Serious Incidents, Patient Safety Incidents and non-Service User safety incidents that are agreed between the Provider and the Authority and set out in Appendix E (Incidents Requiring Reporting Procedure).

B11.4. Subject to the Law, the Authority shall have complete discretion to use the information provided by the Provider under this clause B.11 and Appendix E (Incidents Requiring Reporting Procedure).
B12. CONSENT 

B12.1. The Provider must publish, maintain and operate a Service User Consent Policy which complies with Good Practice and the Law.
B13. SERVICE USER RECORDS
B13.1. The Provider must create, maintain, store and retain any records for all Service Users in accordance with the Data Protection Act (B37) and best practice. Where the Service User records meet the definition of Health Records they should be stored and retained for the periods of time required by Law for Health Records and securely destroyed thereafter in accordance with any applicable Guidance.

B13.2. The Provider must:

a) use Service User records solely for the execution of the Provider’s obligations under this Contract; and
b) give each Service User full and accurate information regarding his/her treatment and Services received.

B13.3. The Provider must at all times during the term of this Contract have a Caldicott Guardian and shall notify the Authority of their identity and contact details prior to the Service Commencement Date. If the Provider replaces its Caldicott Guardian at any time during the term of this Contract, it shall promptly notify the Authority of the identity and contact details of such replacements.
B13.4. Subject to Guidance and where appropriate, the Service User Health Records should include the Service User’s verified NHS number.

B14. INFORMATION
B14.1. The Provider must provide the Authority the information specified in Appendix C (Monitoring and Review Processes) to measure the quality, quantity or otherwise of the Services.

B14.2. The Provider must deliver the information required under clause B14.1 in the format, manner, frequency and timescales specified in Appendix C (Monitoring and Review Processes) and must ensure that the information is accurate and complete.

B14.3. If the Provider fails to comply with any of the obligations in this clause B14 and/or Appendix C (Monitoring and Review Processes), the Authority may (without prejudice to any other rights it may have under this Contract) exercise any consequence for failing to satisfy the relevant obligation specified in Appendix C (Monitoring and Review Processes).

B14.4. In addition to the information required under clause B14.1, the Authority may request from the Provider any other information it reasonably requires in relation to this Contract and the Provider must deliver such requested information in a timely manner.
B15. EQUIPMENT
B15.1. The Provider must provide and maintain at its own cost (unless otherwise agreed in writing) all Equipment necessary for the supply of the Services in accordance with any required Consents and must ensure that all Equipment is fit for the purpose of providing the applicable Services.
B16. TRANSFER OF AND DISCHARGE FROM CARE OBLIGATIONS
B16.1. The Provider must comply with any Transfer of and Discharge from Care Protocols.
B17. COMPLAINTS 

B17.1. The Provider must at all times comply with the relevant regulations for complaints relating to the provision of the Services.

B17.2. If a complaint is received about the standard of the provision of the Services or about the manner in which any of the Services have been supplied or work has been performed or about the materials or procedures used or about any other matter connected with the performance of the Provider’s obligations under this Contract, then the Authority may take any steps it considers reasonable in relation to that complaint, including investigating the complaint and discussing the complaint with the Provider, CQC or/and any Regulatory Body. Without prejudice to any other rights the Authority may have under this Contract, the Authority may, in its sole discretion, uphold the complaint and take any action specified in clause B28 (Default and Failure to Supply).
B18. SERVICE REVIEW

B18.1. The Provider must each 6 monthly period of this Contract deliver to the Authority a Service Quality Performance Report against the factors set out in Appendix C (Monitoring and Review Processes).

B18.2. The Provider must submit each Service Quality Performance Report in the form and manner specified in Appendix C (Monitoring and Review Processes).

B19. REVIEW MEETINGS
B19.1. The Parties must review and discuss Service Quality Performance Reports and monitor performance of the Contract and consider any other matters reasonably required by either Party at Review Meetings which should be held in the form and intervals set out in Appendix C (Monitoring and Review Processes).
B19.2. Notwithstanding clause B19.1, if either the Authority  or the Provider:
a) reasonably considers a circumstance constitutes an emergency or otherwise requires immediate resolution; or

b) considers that a JI Report requires consideration sooner than the next scheduled Review Meeting,
that Party may by notice require that a Review Meeting be held as soon as practicable and in any event within 5 Business Days following that notice.
B20. CO-OPERATION 

B20.1. The Parties must at all time act in good faith towards each other.

B20.2. The Provider must co-operate fully and liaise appropriately with:

a) the Authority;

b) any third party provider who the Service User may be transferred to or from the Provider;

c) any third party provider which may be providing care to the Service User at the same time as the Provider’s provision of the relevant Services to the Service User; and

d) primary, secondary and social care services,

in order to:
e) ensure that a consistently high standard of care for the Service User is at all times maintained;

f) ensure a co-ordinated approach is taken to promoting the quality of Service User care across all pathways spanning more than one provider;

g) achieve a continuation of the Services that avoids inconvenience to, or risk to the health and safety of, Service Users, employees of the Authority’s or members of the public.

B21. WARRANTIES AND REPRESENTATIONS

B21.1. The Provider warrants and represents that:

a) It has full capacity and authority to enter into this Contract and all necessary Consents have been obtained and are in full force and effect;

b) its execution of this Contract does not and will not contravene or conflict with its constitution, any Law, or any agreement to which it is a party or which is binding on it or any of its assets ; 

c) in entering this Contract it has not committed any Fraud;

d) all reasonably material information supplied by it to the Authority during the award procedure leading to the execution of this Contract is, to its reasonable knowledge and belief, true and accurate and it is not aware of any material facts or circumstances which have not been disclosed to the Authority which would, if disclosed, be likely to have an adverse effect on a reasonable public sector entity’s decision whether or not to contract with the Provider substantially on the terms of this Contract;

e) to the best of its knowledge, nothing will have, or is likely to have a material adverse effect on its ability to perform its obligations under this Contract;

f) it has the right to permit disclosure and use of Confidential Information for the purpose of this Contract;

g) in the 3 years prior to the Commencement Date:

(i) It has conducted all financial accounting and reporting activities in compliance in all material respects with the generally accepted accounting principles that apply to it in any country where it files accounts;

(ii) It has been in full compliance with all applicable securities and tax laws and regulations in the jurisdiction in which it is established; and

(iii) It has not done or omitted to do anything which could have a material adverse effect on its assets, financial condition or position as an on going business concern or its ability to fulfil its obligations under this Contract; and
h) No proceedings or other steps have been taken and not discharged (nor, to the best of its knowledge are threatened) for the winding up of the Provider or for its dissolution or for the appointment of a receiver, administrative receiver, liquidator, manager, administrator or similar officer in relation to any of the Provider’s assets or revenue.

i) the Services will be delivered in accordance with the Law and Good Practice and by suitably skilled and trained Staff.

j) no claim is being asserted and no litigation, arbitration or administrative proceeding is presently in progress or, to the best of its knowledge and belief, pending or threatened against it or any of its assets which will or might have a material adverse effect on its ability to perform its obligations under this Contract

B21.2. The Authority warrants and represents that:
a) it has full power and authority to enter into this Contract and all necessary approvals and consents have been obtained and are in full force and effect;

b) its execution of this Contract does not and will not contravene or conflict with its constitution, any Law, or any agreement to which it is a party or which is binding on it;

c) it has the right to permit disclosure and use of Confidential Information for the purpose of this Contract; and

d) to the best of its knowledge, nothing will have, or is likely to have,a material adverse effect on its ability to perform its obligations under this Contract.

B21.3. The warranties set out in this clause B21 are given on the Commencement Date and repeated on every day during the term of this Contract.

B22. VARIATION 
B22.1. This Contract may not be amended or varied other than in accordance with this clause B22.
B22.2. Either Party may from time to time during the term of this Contract, by written notice to the other Party, request a Variation. A Variation Notice must set out in as much detail as is reasonably practicable the proposed Variation(s). 

B22.3. If a Variation Notice is issued, the Authority and the Provider must enter into good faith negotiations for a period of not more than 10 Business Days from the date of that notice (unless such period is extended by the Parties in writing) with a view to reaching agreement on the proposed Variation, including on any adjustment to the Charges that, in all the circumstances, properly and fairly reflects the nature and extent of the proposed Variation. If the Parties are unable to agree a proposed Variation within such time period (or extended time period), the proposed Variation shall be deemed withdrawn and the Parties shall continue to perform their obligations under this Contract. 

B22.4. No Variation to this Contract will be valid or of any effect unless agreed in writing by the Authority Representative (or his nominee) and the Provider Representative (or his nominee) in accordance with clause A5 (Notices). All agreed Variations shall form an addendum to this Contract and shall be recorded in Appendix F (Agreed Variations).
B23. ASSIGNMENT AND SUB-CONTRACTING

B23.1. The Provider must not assign, delegate, transfer, sub-contract, charge or otherwise dispose of all or any of its rights or obligations under this Contract without the Authority in writing:

a) consenting to the appointment of the Sub-contractor (such consent not to be unreasonably withheld or delayed); and

b) approving the Sub-contract arrangements (such approval not to be unreasonably withheld or delayed).
B23.2. The Authority’s consent to sub-contracting under clause B23.1 will not relieve the Provider of its liability to the Authority for the proper performance of any of its obligations under this Contract and the Provider shall be responsible for the acts, defaults or neglect of any Sub-contractor, or its employees or agents in all respects as if they were the acts, defaults or neglect of the Provider.

B23.3. Any sub-contract submitted by the Provider to the Authority for approval of its terms, must impose obligations on the proposed sub-contractor in the same terms as those imposed on it pursuant to this Contract to the extent practicable.
B23.4. The Authority may assign, transfer, novate or otherwise dispose of any or all of its rights and obligations under this Contract without the consent of the Provider.
B24. AUDIT AND INSPECTION
B24.1. The Provider must comply with all reasonable requests made by, CQC, the National Audit Office, any Authorised Person and the authorised representative of the Local HealthWatch for entry to the Provider’s Premises and/or the premises of any Sub-contractor for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services, and for information relating to the provision of the Services. 
B24.2. Subject to Law and notwithstanding clause B24.1, an Authorised Person may enter the Provider’s Premises and/or the premises of any Sub-contractor without notice for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services. During such visits, subject to Law and Good Practice (also taking into consideration the nature of the Services and the effect of the visit on Service Users), the Provider must not restrict access and must give all reasonable assistance and provide all reasonable facilities to the Authorised Person.
B24.3. Within 10 Business Days of the Authority’s reasonable request, the Provider must send the Authority a verified copy of the results of any audit, evaluation, inspection, investigation or research in relation to the Services, or services of a similar nature to the Services delivered by the Provider, to which the Provider has access and which it can disclose in accordance with the Law.
B24.4. The Authority shall use its reasonable endeavours to ensure that the conduct of any audit does not unreasonably disrupt the Provider or delay the provision of the Services.

B24.5. During any audit undertaken under clause B24.1 or B24.2, the Provider must provide the Authority with all reasonable co-operation and assistance in relation to that audit,  including:

a) all reasonable information, including but not limited to all relevant records and documentation, requested within the scope of the audit;

b) reasonable access to the Provider’s Premises and/or the premises of any Sub-contractor; and

c) access to the Staff.

B25. INDEMNITIES

B25.1. The Provider shall indemnify and keep indemnified the Authority against all actions, proceedings, costs, claims, demands, liabilities, losses and expenses whatsoever, whether arising in tort (including negligence) default or breach of this Contract, to the extent that any such loss or claim is due to the breach of contract, negligence, wilful default or fraud of itself or of its employees or of any of its sub-contractors save to the extent that the same is directly caused by or directly arises from the negligence, breach of this Contract or applicable law by the Authority.

B26. LIMITATION OF LIABILITY

B26.1. Neither Party shall be liable to the other Party (as far as permitted by Law) for Indirect Losses in connection with this Contract.

B26.2. Each Party must at all times take all reasonable steps to minimise and mitigate any Losses for which it is entitled to be indemnified by or bring a claim against the other Party pursuant to this Contract.

B26.3. Nothing in this Contract will exclude or limit the liability of either Party for:

a) death or personal injury caused by its negligence; or

b) fraud or fraudulent misrepresentation.
B26.4. Responsibility for the control, management and supervision of all Service Users shall rest entirely with the Provider subject to the Service User complying with all reasonable instructions and directions which the Provider may issue to the Service User from time to time. The Authority shall not be liable for any personal injury, disease or death, or loss or damage whatsoever caused, by any act or omission of a Service User, except to the extent (if any) that it was also caused or contributed to by the negligent act or omission or wilful Default of some other person acting as a servant or agent of the Authority.

B27. INSURANCE

B27.1. The Provider must at its own cost effect and maintain with a reputable insurance company the Required Insurances. The cover shall be in respect of all risks which may be incurred by the Provider, arising out of the Provider's performance of this Contract, including death or personal injury, loss of or damage to property or any other such loss. Such policies must include cover in respect of any financial loss arising from any advice given or omitted to be given by the Provider.

B27.2. The Provider must give the Authority, on request, a copy of or a broker's placement verification of the Required Insurances insurance, together with receipts or other evidence of payment of the latest premiums due under those policies. 

B27.3
The provisions of any insurance or the amount of cover shall not relieve the Provider of any liabilities under this Agreement. It shall be the responsibility of the Provider to determine the amount of insurance cover that will be adequate to enable the Provider to satisfy any liability referred to in clause B27
B27.4
The Provider shall hold employer’s liability insurance in respect of Staff in accordance with any legal requirement from time to time in force.

B28. DEFAULTS AND FAILURE TO SUPPLY
B28.1. In the event that the Authority is of the reasonable opinion that there has been a Default which is a material breach of this Contract by the Provider, then the Authority may, without prejudice to any other rights or remedies it may have under this Contract including under clause B29 (Contract Management), consult with the Provider and then do any of the following:

a) require the Provider to submit a performance improvement plan detailing why the material breach has occurred and how it will be remedied within 10 Business Days or such other period of time as the Authority may direct;

b) without terminating this Contract, suspend the affected Service in accordance with the process set out in clause B31 (Suspension and Consequences of Suspension);

c) without terminating the whole of this Contract, terminate this Contract in respect of the affected part of the Services only in accordance with clause B32 (Termination) (whereupon a corresponding reduction in the Charges shall be made) and thereafter the Authority may supply or procure a third party to supply such part of the Services.
B28.2. If the Authority exercises any of its rights under clause B28.1, the Provider must indemnify the Authority for any costs reasonably incurred (including reasonable professional costs and any reasonable administration costs) in respect of the supply of any part of the Services by the Authority or a third party to the extent that such costs exceed the payment which would otherwise have been payable to the Provider for such part of the Services and provided that the Authority uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement Services. 

B29. CONTRACT MANAGEMENT

B29.1. If the Parties have agreed a consequence in relation to the Provider failing to meet a Quality Outcomes Indicator as set out in Appendix C and the Provider fails to meet the Quality Outcomes Indicator, the Authority may exercise the agreed consequence immediately and without issuing a Contract Query, irrespective of any other rights the Authority may have under this clause B29.
B29.2
The provisions of this clause B29 do not affect any other rights and obligations the Parties may have under this Contract.

B29.3
Clauses B29.19. B29.23, B29.24 and B29.26 will not apply if the Provider’s failure to agree or comply with a Remedial Action Plan (as the case may be) is as a result of an act or omission or the unreasonableness of the Authority.

Contract Query

B29.4
If the Authority has a Contract Query it may issue a Contract Query Notice to the Provider.

B29.5
If the Provider has a Contract Query it may issue a Contract Query Notice to the Authority. 

Excusing Notice

B29.6
The Receiving Party may issue an Excusing Notice to the Issuing Party within 5 Business Days of the date of the Contract Query Notice.

B29.7
If the Issuing Party accepts the explanation set out in the Excusing Notice, it must withdraw the Contract Query Notice in writing within 10 Business Days following the date of the Contract Query Notice.

Contract Management Meeting

B29.8
Unless the Contract Query Notice has been withdrawn, the Authority and the Provider must meet to discuss the Contract Query and any related Excusing Notice within 10 Business Days following the date of the Contract Query Notice.

B29.9
At the Contract Management Meeting the Authority and the Provider must agree either:

a)
that the Contract Query Notice is withdrawn; or
b)
to implement an appropriate Remedial Action Plan; or
c)
to conduct a Joint Investigation. 

B29.10
If a Joint Investigation is to be undertaken:

a)
the Authority  and the Provider must agree the terms of reference and timescale for the Joint Investigation (being no longer than 4 weeks) and the appropriate clinical and/or non-clinical representatives from each Party to participate in the Joint Investigation.
b)
the Authority and the Provider may agree an Immediate Action Plan to be implemented concurrently with the Joint Investigation.

Joint Investigation

B29.11
On completion of a Joint Investigation, the Authority and the Provider must produce and agree a JI Report. The JI Report must include (without limitation) a recommendation to be considered at the next Review Meeting that either:

a)
the Contract Query be closed; or

b)
Remedial Action Plan be agreed and implemented.


B29.12
Either the Authority or the Provider may require a Review Meeting to be held at short notice in accordance with the provisions of this Contract to consider a JI Report.

Remedial Action Plan

B29.13
If a Remedial Action Plan is to be implemented, the Authority and the Provider must agree the contents of the Remedial Action Plan within:

a)
5 Business Days following the Contract Management Meeting; or

b)
5 Business Days following the Review Meeting in the case of a Remedial Action Plan recommended under clause B29.11.


B29.14
The Remedial Action Plan must set out:

a)
milestones for performance to be remedied;

b)
the date by which each milestone must be completed; and


c)
subject to the maximum sums identified in clause B29.23, the consequences for failing to meet each milestone by the specified date.

B29.15
The Provider and the Authority must implement or meet the milestones applicable to it within the timescales set out in the Remedial Action Plan.

B29.16
The Authority and the Provider must record progress made or developments under the Remedial Action Plan in accordance with its terms. The Authority and the Provider must review and consider that progress on an ongoing basis and in any event at the next Review Meeting.

B29.17
If following implementation of a Remedial Action Plan:

a)
the matters that gave rise to the relevant Contract Query Notice have been resolved, it must be noted in the next Review Meeting that the Remedial Action Plan has been completed; 

b)
any matter that gave rise to the relevant Contract Query Notice remains in the reasonable opinion of the Authority or the Provider unresolved, either may issue a further Contract Query Notice in respect of that matter. 

Withholding Payment for Failure to Agree Remedial Action Plan

B29.18
If the Authority and the Provider cannot agree a Remedial Action Plan within the relevant period specified in clause B29.13, they must jointly notify the Boards of Directors of both the Provider and the Authority. 

B29.19
If, 10 Business Days after notifying the Boards of Directors, the Authority  and the Provider still cannot agree a Remedial Action Plan, the Authority may withhold up to 2% of the monthly sums payable by it under clause B8 (Charges and Payment) for each further month the Remedial Action Plan is not agreed.  

B29.20
The Authority must pay the Provider any sums withheld under clause B29.19 within 10 Business Days of receiving the Provider’s agreement to the Remedial Action Plan. Unless clause B29.25 applies, those sums are to be paid without interest.

Exception Reports

B29.21
If a Party breaches a Remedial Action Plan and does not remedy the breach within 5 Business Days of its occurrence, the Provider or the Authority (as the case may be) may issue a First Exception Report to that Party’s chief executive and/or Board of Directors. If the Party in breach is the Provider, the Authority may withhold payment from the Provider in accordance with clause B29.23.

B29.22
If following issue of the First Exception Report, the breach of the Remedial Action Plan is not rectified within the timescales indicated in the First Exception Report, the Authority or the Provider (as the case may be) may issue a Second Exception Report to:

a)
the relevant Party’s chief executive and/or Board of Directors; and/or;

b)
CQC or any other Regulatory Body,

in order that each of them may take whatever steps they think appropriate.

Withholding of Payment at First Exception Report for Breach of Remedial Action Plan

B29.23
If the Provider breaches a Remedial Action Plan:

a)
the Authority may withhold, in respect of each milestone not met, up to 2% of the aggregate monthly sums payable by the Authority under clause B8 (Charges and Payment), from the date of issuing the First Exception Report and for each month the Provider’s breach continues, subject to a maximum monthly withholding of 10% of the aggregate monthly sums payable by the Authority under clause B8 (Charges and Payment) in relation to each Remedial Action Plan;  

b)
the Authority must pay the Provider any sums withheld under clause B29.23a) within 10 Business Days following the Authority’s confirmation that the breach of the Remedial Action Plan has been rectified. Subject to clause B29.25, no interest will be payable on those sums.

Retention of Sums Withheld at Second Exception Report for Breach of Remedial Action Plan

B29.24
If the Provider is in breach of a Remedial Action Plan the Authority may, when issuing any Second Exception Report retain permanently any sums withheld under clause B29.23.

Unjustified Withholding or Retention of Payment

B29.25
If the Authority withholds sums under clause B29.19 or clause B29.23 or retain sums under clause B29.24, and within 20 Business Days of the date of that withholding or retention (as the case may be) the Provider produces evidence satisfactory to the Authority that the relevant sums were withheld or retained unjustifiably, the Authority must pay those sums to the Provider within 10 Business Days following the date of the Authority’s acceptance of that evidence, together with interest at the Default Interest Rate for the period for which the sums were withheld or retained. If the Authority does not accept the Provider’s evidence the Provider may refer the matter to Dispute Resolution.

Retention of Sums Withheld on Expiry or Termination of this Contract

B29.26
If the Provider does not agree a Remedial Action Plan: 

B29.26.1
within 6 months following the expiry of the relevant time period set out in clause B29.13; or

B29.26.2
before the Expiry Date or earlier termination of this Contract, whichever is the earlier, the Authority may retain permanently any sums withheld under clause B29.19.

B29.27
If the Provider does not rectify a breach of a Remedial Action Plan before the Expiry Date or earlier termination of this Contract, the Authority may retain permanently any sums withheld under clause B29.23.

B30. DISPUTE RESOLUTION

B30.1. If the Parties are in Dispute, they must seek in good faith to resolve the Dispute following the process set out in Appendix G (Dispute Resolution), unless the Parties agree and set out an alternative dispute resolution process in the Special Conditions in which case the process in the Special Conditions will prevail.  
B31. SUSPENSION AND CONSEQUENCES OF SUSPENSION
B31.1. A suspension event shall have occurred if:

a) the Authority reasonably considers that a breach by the Provider of any obligation under this Contract:

(i) may create an immediate and serious threat to the health or safety of any Service User; or

(ii) may result in a material interruption in the provision of any one or more of the Services; or

b) clause B31.1a does not apply, but the Authority, acting reasonably, considers that the circumstances constitute an emergency, (which may include an event of Force Majeure) affecting provision of a Service or Services; or

c) the Provider is prevented, or will be prevented, from providing a Service due to the termination, suspension, restriction or variation of any Consent,
B31.2. Where a Suspension Event occurs the Authority:

a) may by written notice to the Provider and with immediate effect suspend any affected Service, or the provision of any affected Service, until the Provider demonstrates to the reasonable satisfaction of the Authority that it is able to and will perform the suspended Service, to the required standard; and

b) must where applicable promptly notify CQC and/or any relevant Regulatory Body of the suspension.

B31.3. During the suspension of any Service under clause B31.2, the Provider must comply with any steps the Authority reasonably specifies in order to remedy the Suspension Event, including where the Authority’s decision to suspend pursuant to clause B31.2 has been referred to dispute resolution under clause B30 (Dispute Resolution).

B31.4. During the suspension of any Service under clause B31.2, the Provider will not be entitled to claim or receive any payment for the suspended Service except in respect of:

a) all or part of the suspended Service the delivery of which took place before the date on which the relevant suspension took effect in accordance with clause B31.2; and/or.

b) all or part of the suspended Service which the Provider continues to deliver during the period of suspension in accordance with clause B31.5.

B31.5. The Parties must use all reasonable endeavours to minimise any inconvenience caused or likely to be caused to Service Users as a result of the suspension of the Service.
B31.6. Except where suspension occurs by reason of an event of Force Majeure, the Provider must indemnify the Authority in respect of any Losses directly and reasonably incurred by the Authority in respect of that suspension (including for the avoidance of doubt Losses incurred in commissioning the suspended Service).
B31.7. Following suspension of a Service the Provider must at the reasonable request of the Authority and for a reasonable period:

a) co-operate fully with the Authority and any successor provider of the suspended Service in order to ensure continuity and a smooth transfer of the suspended Service and to avoid any inconvenience to or risk to the health and safety of Service Users, employees of the Authority or members of the public; and 

b) at the cost of the Provider:

(i) promptly provide all reasonable assistance and all information necessary to effect an orderly assumption of the suspended Service by an alternative successor provider; and

(ii) deliver to the Authority all materials, papers, documents and operating manuals owned by the Authority and used by the Provider in the provision of the suspended Service.
B31.8. As part of its compliance with clause B31.7 the Provider may be required by the Authority to agree a transition plan with the Authority and/or any alternative Successor Provider.

B31.9. If it is determined, pursuant to clause B30 (Dispute Resolution), that the Authority acted unreasonably in suspending a Service, the Authority must indemnify the Provider in respect of any Loss directly and reasonably incurred by the Provider in respect of that suspension.
B31.10. During any suspension of a Service the Provider where applicable will implement the relevant parts of the Business Continuity Plan to ensure there is no interruption in the availability to the relevant Service.
B32. TERMINATION
B32.1. Either Party may voluntarily terminate this Contract or any Service by giving the other Party not less than 6 months' written notice at any time after the Service Commencement Date.
B32.2. The Authority may terminate this Contract in whole or part with immediate effect by written notice to the Provider if:

a) the Provider is in persistent or repetitive breach of the Quality Outcomes Indicators;

b) the Provider is in persistent breach of its obligations under this Contract;

c) the Provider:

(i) fails to obtain any Consent;

(ii) loses any Consent; or

(iii) has any Consent varied or restricted;
the effect of which might reasonably be considered by the Authority to have a material adverse effect on the provision of the Services;

d) the Provider has breached the terms of clause B39 (Prohibited Acts);

e) any of the Provider’s necessary registrations are cancelled by the CQC or other Regulatory Body as applicable;

f) the Provider materially breaches its obligations in clause B37 (Data Protection);

g) two or more Second Exception Reports are issued to the Provider under clause B29.22 (Contract Management) within any rolling 6 month period which are not disputed by the Provider, or if disputed, are upheld under Dispute Resolution;

h) the Provider breaches the terms of clause B23 (Assignment and Sub-contracting);

i) a resolution is passed or an order is made for the winding up of the Provider (otherwise than for the purpose of solvent amalgamation or reconstruction) or the Provider becomes subject to an administration order or a receiver or administrative receiver is appointed over or an encumbrancer takes possession of any of the Provider's property or equipment; 

j) the Provider ceases or threatens to cease to carry on business in the United Kingdom; or
k) the Provider has breached any of its obligations under this Contract and that breach materially and adversely affects the provision of the Services in accordance with this Contract, and the Provider has not remedied that breach within 40 Business Days following receipt of notice from the Authority identifying the breach.
B32.3. Either Party may terminate this Contract or any Service by written notice, with immediate effect, if and to the extent that the Authority or the Provider suffers an event of Force Majeure and such event of Force Majeure persists for more than 30 Business Days without the Parties agreeing alternative arrangements.

B32.4. The Provider may terminate this Contract or any Service with immediate effect by written notice to the Authority if the Authority is in material breach of any obligation under this Contract provided that if the breach is capable of remedy, the Provider may only terminate this Contract under this clause B32.4 if the Authority has failed to remedy such breach within 30 Business Days of receipt of notice from the Provider to do so.
B33. CONSEQUENCE OF EXPIRY OR TERMINATION
B33.1. Expiry or termination of this Contract, or termination of any Service, will not affect any rights or liabilities of the Parties that have accrued before the date of that expiry or termination or which later accrue.

B33.2. On the expiry or termination of this Contract or termination of any Service for any reason the Authority, the Provider, and if appropriate any successor provider, will agree a Succession Plan and the Parties will comply with the provisions of the Succession Plan.

B33.3. On the expiry or termination of this Contract or termination of any Service the Provider must co-operate fully with the Authority to migrate the Services in an orderly manner to the Successor Provider.

B33.4. In the event of termination or expiry of this Contract, the Provider must cease to use the Authority’s Confidential Information and on the earlier of the receipt of the Authority’s written instructions or 12 months after the date of expiry or termination, return all copies of the Confidential Information to the Authority.

B33.5. If, as a result of termination of this Contract or of any Service in accordance with this Contract (except any termination under clauses B32.1, B32.3 or B32.4 (Termination), the Authority procures any terminated Service from an alternative provider, and the cost of doing so (to the extent reasonable) exceeds the amount that would have been payable to the Provider for providing the same Service, then the Authority, acting reasonably, will be entitled to recover from the Provider (in addition to any other sums payable by the Provider to the Authority in respect of that termination) the excess cost and all reasonable related professional and administration costs it incurs (in each case) for a period of 6 months following termination.

B33.6. The provisions of clauses B7 (Staff), B8 (Charges and Payment), B11 (Incidents Requiring Reporting), B13 (Service User Health Records), B14 (Information), B23 (Assignment and Sub-contracting), B24 (Audit and Inspection), B33 (Consequence of Expiry or Termination), B36 (Confidentiality) and B38 (Freedom of Information and Transparency) will survive termination or expiry of this Contract.
B34. BUSINESS CONTINUITY

B34.1. The Provider must comply with the Civil Contingencies Act 2004 and with any applicable national and local civil contingency plans. 

B34.2. The Provider must, unless otherwise agreed by the Parties in writing, maintain a Business Continuity Plan and must notify the Authority as soon as reasonably practicable of its activation and in any event no later than 5 Business Days from the date of such activation. The Provider accepts that the Council has to meet its obligations under the Civil Contingencies Act 2004. Under this agreement the Contractor agrees to assist the Council in meeting its obligation under this Legislation. 
B35. COUNTER-FRAUD AND SECURITY MANAGEMENT 
B35.1. The Provider must put in place and maintain appropriate counter fraud and security management arrangements.

B35.2. The Provider must take all reasonable steps, in accordance with good industry practice, to prevent Fraud by Staff and the Provider in connection with the receipt of monies from the Authority.

B35.3. The Provider must notify the Authority immediately if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur.  

B35.4. If the Provider or its Staff commits Fraud in relation to this or any other contract with the Authority, the Authority may terminate this Contract by written notice to the Provider with immediate effect (and terminate any other contract the Provider has with the Authority) and recover from the Provider the amount of any Loss suffered by the Authority resulting from the termination, including the cost reasonably incurred by the Authority of making other arrangements for the supply of the Services for the remainder of the term of this Contract had it not been terminated.
B36. CONFIDENTIALITY
B36.1. Other than as allowed in this Contract, Confidential Information is owned by the Party that discloses it (the “Disclosing Party”) and the Party that receives it (the “Receiving Party”) has no right to use it.

B36.2. Subject to Clauses B36.3 and B36.4, the Receiving Party agrees:

a) to use the Disclosing Party’s Confidential Information only in connection with the Receiving Party’s performance under this Contract;

b) not to disclose the Disclosing Party’s Confidential Information to any third party or to use it to the detriment of the Disclosing Party; and

c) to maintain the confidentiality of the Disclosing Party’s Confidential Information and to return it immediately on receipt of written demand from the Disclosing Party. 

B36.3. The Receiving Party may disclose the Disclosing Party’s Confidential Information:

a) in connection with any dispute resolution under clause B30 (Dispute Resolution);
b) in connection with any litigation between the Parties;
c) to comply with the Law;
d) to its staff, consultants and sub-contractors, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty set out in clause B36.2;
e) to comply with a regulatory bodies request.

B36.4. The obligations in clause B36.1 and clause B36.2 will not apply to any Confidential Information which:

a) is in or comes into the public domain other than by breach of this Contract;

b) the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or

c) the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.

B36.5. The Receiving Party shall indemnify the Disclosing Party and shall keep the Disclosing Party indemnified against Losses and Indirect Losses suffered or incurred by the Disclosing Party as a result of any breach of this clause B36.
B36.6. The Parties acknowledge that damages would not be an adequate remedy for any breach of this clause B36 by the Receiving Party, and in addition to any right to damages the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this clause B36.

B36.7. This clause B36 shall not limit the Public Interest Disclosure Act 1998 in any way whatsoever.
B36.8. The obligations in clause B36.1 and clause B36.2 shall not apply where the Confidential Information  is related to an item of business at a board meeting of the Authority or of any committee, sub-committee or joint committee of the Authority or is related to an executive decision of the Authority and it is not reasonably practicable for that item of business to be transacted or that executive decision to be made without reference to the Confidential Information, provided that the Confidential Information is exempt information within the meaning of Section 101 of the Local Government Act 1972 (as amended), the Authority shall consider properly whether or not to exercise its powers under Part v of that Act or (in the case of executive decisions) under the Local Authorities (Executive Arrangements) (Access to Information) (England) Regulations 2000 as amended to prevent the disclosure of that Confidential Information and in doing so shall give due weight to the interests of the Provider and where reasonably practicable shall consider any representations made by the Provider.
B37. DATA PROTECTION
B37.1. The Parties acknowledge their respective duties under the DPA and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.
B37.2. To the extent that the Provider is acting as both Data Controller in its own right, as well as a Data Processor on behalf of the Authority, the Provider shall with regard to the latter, in particular, but without limitation:

a) only process such Personal Data as is necessary to perform its obligations under this Contract, and only in accordance with any instruction given by the Authority under this Contract;

b) put in place appropriate technical and organisational measures against any unauthorised or unlawful processing of such Personal Data, and against the accidental loss or destruction of or damage to such Personal Data having regard to the specific requirements in clause B37.3 below, the state of technical development and the level of harm that may be suffered by a Data Subject whose Personal Data is affected by such unauthorised or unlawful processing or by its loss, damage or destruction;
c) take reasonable steps to ensure the reliability of Staff who will have access to such Personal Data, and ensure that such Staff are properly trained in protecting Personal Data;

d) provide the Authority with such information as the Authority may reasonably require to satisfy itself that the Provider is complying with its obligations under the DPA;

e) promptly notify the Authority of any requests for disclosure of or access to the Personal Data;

f) Promptly notify the Authority of any breach of the security measures required to be put in place pursuant to this clause B37;

g) ensure it does not knowingly or negligently do or omit to do anything which places the Authority in breach of the Authority’s obligations under the DPA.
B37.3. To the extent that any Authority data is held and/or processed by the Provider, the Provider shall supply that Authority data to the Authority as requested by the Authority.

B37.4. The Provider and the Authority shall ensure that Personal Data is safeguarded at all times in accordance with the Law.
B37.5. If Authority data is corrupted, lost or sufficiently degraded as a result of the Provider’s omission or negligence so as to be unusable, the Authority may:

a) require the Provider (at the Provider’s expense) to restore or procure the restoration of such data and the Provider must do so as soon as practicable but not later than 20 Working Days after being notified to restore and/or

b) itself restore or procure the restoration of such data. The Provider must reimburse the Authority for any reasonable expenses incurred in doing so.

B37.6. If at any time the Provider suspects or has reason to believe that Authority data has or may become corrupted. lost or degraded in any way for any reason, the Provider must notify the Authority immediately and inform the Authority of the remedial action the Provider proposes to take.

B38. FREEDOM OF INFORMATION AND TRANSPARENCY
B38.1. The Parties acknowledge their respective duties under the FOIA and must give all reasonable assistance to each other where appropriate or necessary to comply with such duties.
B38.2. If the Provider is not a Public Authority, the Provider acknowledges that the Authority is subject to the requirements of the FOIA and will assist and co-operate with the Authority to enable the Authority to comply with its disclosure obligations under the FOIA. Accordingly the Provider agrees:
a) that this Contract and any other recorded information held by the Provider on the Authority’s behalf for the purposes of this Contract are subject to the obligations and commitments of the Authority under the FOIA;

b) that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA is a decision solely for the Authority;
c) that if the Provider receives a request for information under the FOIA, it will not respond to such request (unless directed to do so by the Authority) and will promptly (and in any event within 2 Business Days) transfer the request to the Authority;
d) that the Authority, acting in accordance with the codes of practice issued and revised from time to time under both section 45 of the FOIA, and regulation 16 of the Environmental Information Regulations 2004, may disclose information concerning the Provider and this Contract either without consulting with the Provider, or following consultation with the Provider and having taken its views into account; and

e) to assist the Authority in responding to a request for information, by processing information or environmental information (as the same are defined in the FOIA) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of the FOIA, and providing copies of all information requested by a Authority within 5 Business Days of such request and without charge.

B38.3. The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this Contract is not Confidential Information.
B38.4. Notwithstanding any other provision of this Contract, the Provider hereby consents to the publication of this Contract in its entirety including from time to time agreed changes to this Contract subject to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA.
B38.5. In preparing a copy of this Contract for publication pursuant to clause B38.4 the Authority may consult with the Provider to inform its decision making regarding any redactions but the final decision in relation to the redaction of information shall be at the Authority’s absolute discretion.
B38.6. The Provider must assist and co-operate with the Authority to enable the Authority to publish this Contract.
B38.7. In order to comply with the Government’s policy on transparency in the areas of contracts and procurement the Authority will be disclosing information on its website in relation to monthly expenditure over £500 (five hundred pounds) in relation to this Contract. The information will include the Provider’s name and the monthly Charges paid. The Parties acknowledge that this information is not Confidential Information or commercially sensitive information.
B39. PROHIBITED ACTS
B39.1. Neither Party shall do any of the following:
a) offer, give, or agree to give the other Party (or any of its officers, employees or agents) any gift or consideration of any kind as an inducement or reward for doing or not doing or for having done or not having done any act in relation to the obtaining of performance of this Contract or any other contract with the other Party, or for showing or not showing favour or disfavour to any person in relation to this Contract or any other contract with the other Party; and

b) in connection with this Contract, pay or agree to pay any commission, other than a payment, particulars of which (including the terms and conditions of the agreement for its payment) have been disclosed in writing to the other Party,
(together “Prohibited Acts”).
B39.2. If either Party or its employees or agents (or anyone acting on its or their behalf) commits any Prohibited Act or commits any offence under the Bribery Act 2010 with or without the knowledge of the other Party in relation to this Contract, the non-defaulting Party shall be entitled:
a) to exercise its right to terminate under clause B32.2 (Termination) and to recover from the defaulting Party the amount of any loss resulting from the termination; and

b) to recover from the defaulting Party the amount or value of any gift, consideration or commission concerned; and

c) to recover from the defaulting Party any loss or expense sustained in consequence of the carrying out of the Prohibited Act or the commission of the offence.

B39.3. Each Party must provide the other Party upon written request with all reasonable assistance to enable that Party to perform any activity required for the purposes of complying with the Bribery Act 2010. Should either Party request such assistance the Party requesting assistance must pay the reasonable expenses of the other Party arising as a result of such request.

B39.4. The Provider must have in place an anti bribery policy for the purposes of preventing any of its Staff from committing a prohibited act under the Bribery Act 2010. Such policy must be disclosed to the Authority within 5 Business Days of the Authority requesting it and enforced by the Provider where applicable.
B39.5. Should the Provider become aware of or suspect any breach of this clause B39, it will notify the Authority immediately. Following such notification, the Provider must respond promptly and fully to any enquiries of the Authority, co-operate with any investigation undertaken by the Authority and allow the Authority to audit any books, records and other relevant documentation. 

B40. FORCE MAJEURE
B40.1. Where a Party is (or claims to be) affected by an event of Force Majeure, it must take all reasonable steps to mitigate the consequences of it, resume performance of its obligations under this Contract as soon as practicable and use its reasonable efforts to remedy its failure to perform its obligations under this Contract.

B40.2. Subject to clause B40.1, the Party claiming relief as a result of an event of Force Majeure will be relieved from liability under this Contract to the extent that because of the event of Force Majeure it is not able to perform its obligations under this Contract.
B40.3. The Party claiming relief as a result of an event of Force Majeure must serve an initial written notice on the other Party immediately it becomes aware of the event of Force Majeure. This initial notice shall give sufficient details to identify the particular event. The Party claiming relief must then serve a detailed written notice within a further 15 Business Days. This detailed notice shall contain all relevant available information relating to the failure to perform the relevant obligations under this Contract as is available, including the effect of the event of Force Majeure, the mitigating action being taken and an estimate of the period of time required to overcome it and resume full delivery of Services.
B40.4. A Party cannot claim relief as a result of an event of Force Majeure, if the event of Force Majeure is attributable to that Party's wilful act, neglect or failure to take reasonable precautions against the relevant event of Force Majeure.

B40.5. The Authority shall not be entitled to exercise its rights to withholdings and/or deduction of payments under this Contract, to the extent that the circumstances giving rise to such rights arise as a result of an event of Force Majeure. 

B41. HEALTH AND SAFETY

B41.1. The Provider must promptly notify the Authority of any health and safety hazards which may arise in connection with the performance of this Contract.

B41.2. The Provider must comply with the requirements of the Health and Safety at Work Act 1974 and any other Acts, orders regulations and codes of practice relating to health and safety which may apply to the Provider’s staff and other persons working on the Provider’s Premises in the performance of this Contract.

B41.3. The Provider must on written request of the Authority and in any event within 5 Business Days of that request, provide the Authority with a copy of its health and safety policy statement (as required by the Health and Safety at Work Act 1974).

B42. THIRD PARTY RIGHTS
B42.1. No term of this Contract is intended to confer a benefit on, or to be enforceable by, any person who is not a party to this Contract.
B43. CAPACITY
B43.1. Without prejudice to the contractual rights and/or remedies of the Provider expressly set out in this Contract, the obligations of the Authority under this Contract are obligations of the Authority in its capacity as a contracting counterparty and nothing in this Contract shall operate as an obligation upon the Authority or in any way fetter or constrain the Authority in any other capacity, nor shall the exercise by the Authority of its duties and powers in any other capacity lead to any liability on the part of the Authority under this Contract (howsoever arising) in any capacity other than as contracting counterparty.

B44. SEVERABILITY 
B44.1. If any provision or part of any provision of this Contract is declared invalid or otherwise unenforceable, the provision or part of the provision as applicable will be severed from this Contract and this will not affect the validity and/or enforceability of the remaining part of that provision or other provisions of this Contract.
B45. WAIVER
B45.1. Any relaxation or delay by either Party in exercising any right under this Contract will not be taken as a waiver of that right and will not affect the ability of that Party subsequently to exercise that right.
B46. PUBLICITY
B46.1. Without prejudice to clause B38 (Freedom of Information and Transparency), except with the written consent of the Authority, (such consent not to be unreasonably withheld or delayed), the Provider must not make any press announcements in relation to this Contract in any way.

B46.2. The Provider must take all reasonable steps to ensure the observance of the provisions of clause B46.1 by all its staff, servants, agents, consultants and sub-contractors. 
B47. EXCLUSION OF PARTNERSHIP
B47.1. Nothing in this Contract creates a partnership or joint venture or relationship of employer and employee or principal and agent between the Authority and the Provider.

B48. GOVERNING LAW AND JURISDICTION
B48.1. This Contract will be governed by and interpreted in accordance with English Law and will be subject to the exclusive jurisdiction of the Courts of England and Wales.
B48.2. Subject to the provisions of clause B30 (Dispute Resolution), the Parties agree that the courts of England have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Contract.

APPENDIX A
Service Specification (Add) 
APPENDIX B

CONDITIONS PRECEDENT

1. Provide the Authority with a copy of the Provider’s registration with the CQC where the Provider must be so registered under the Law

2. Provide the Authority upon demand with evidence of all policies and insurances required by this Agreement.

[Please insert any locally agreed conditions that must be satisfied prior to commencing service delivery – eg provide a copy of insurance certificate]

APPENDIX C
Monitoring and Review Processes

EXPECTED OUTCOMES
As outlined in the service specification for this commissioned service.
Please Note - During the duration of this contract it is expected that the service will contribute to any reviewed or replaced National and/or Local indicators that relate to the area of work as a result of changing local and national strategic priorities. All outcomes will also relate to both National and Local Public Health Outcomes Frameworks. 

INFORMATION PROVISION/ SERVICE QUALITY PERFORMANCE REPORT


[image: image2.emf]Review and  Monitoring report card final.doc


Service activity monitoring should be submitted as per the mutually agreed report card / monitoring templates/PBR action plan/schedule on an agreed basis. Information is required to be submitted to the lead commissioner by the 15th of the month following the end of the agreed reporting period in preparation for the contract review meeting.  

DETAILS OF REVIEW MEETINGS/Reports
The reports will cover activity in line with the following periods:

· 1st April – 30th June

· 1st July – 30th September

· 1st October – 31st December

· 1st January – 31st March

The reviews should take place where possible within 20 working days of the quarter end date.

Provider shall allow the Commissioner’s Nominated Officer to attend their Annual General Meeting.

APPENDIX D
Pricing Schedule
This payment schedule specifies the overall contract amount (based on the full expected service delivery) and identify the named individuals for payment and invoices.
Invoices should be raised quarterly in Arrears 

The Commissioners – Blackburn with Darwen Council

Named Link:






Public Health Department




10 Duke Street




Blackburn 




BB2 1DH

The invoices will be raised on behalf of  
The Providers - 


Named Link:



All invoices to be clearly marked for the attention of: 
Contract Value

The Agreed Price for providing the service described in the service specification is detailed below:-
The funding above is to be used solely for the activities detailed in the service specification and will not be spent on any other activity unless otherwise agreed with the lead commissioner. This would require documented consent. The lead commissioner can request appropriate documentation at any time.

Invoices, receipts, accounting records and other documents relating to the receipt and expenditure of the allocation must be kept for at least six years after the receipt of the final payment and in line with all terms and conditions. These must be made available at any reasonable time for inspection by the lead commissioner or any duly authorised agent.

The overall allocation is recoverable if not used for the purposes intended as per this contract and service specification.

Below is an overview of the expected expenditure in line with the financial envelope associated with this contract. Quarterly monitoring will be included in the service PMF / monitoring submission as outlined at Appendix C.  

Financial Monitoring table 
	Total Costs for Contract
	
	Year 
	Year 

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


APPENDIX E
INCIDENTS REQUIRING REPORTING PROCEDURE
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APPENDIX F
AGREED VARIATIONS
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APPENDIX G
DISPUTE RESOLUTION
Part 1 of Appendix G – Dispute Resolution Process
1. ESCALATED NEGOTIATION
1. Except to the extent that any injunction is sought relating to a matter arising out of clause B36 (Confidentiality), if any Dispute arises out of or in connection with this Contract, the Parties must first attempt to settle it by either of them making a written negotiation offer to the other, and during the 15 Business Days following receipt of the first such offer (the “Negotiation Period”) each of the Parties shall negotiate in good faith and be represented:

1. for the first 10 Business Days, by a senior person who where practicable has not had any direct day-to-day involvement in the matter that led to the Dispute and has authority to settle the Dispute; and

1. for the last 5 Business Days, by its chief executive, director, or board member who has authority to settle the Dispute,

provided that no Party in Dispute where practicable shall be represented by the same individual under paragraphs 1.1.1 and 1.1.2.

2.
MEDIATION
2.1
If the Parties are unable to settle the Dispute by negotiation, they must within 5 Business Days after the end of the Negotiation Period submit the Dispute to mediation by CEDR or other independent body or organisation agreed between the Parties and set out in Part 2 of this Appendix G.

2.2
The Parties will keep confidential and not use for any collateral or ulterior purpose all information, whether given orally, in writing or otherwise, arising out of or in connection with any mediation, including the fact of any settlement and its terms, save for the fact that the mediation is to take place or has taken place.

2.3
All information, whether oral, in writing or otherwise, arising out of or in connection with any mediation will be without prejudice, privileged and not admissible as evidence or disclosable in any current or subsequent litigation or other proceedings whatsoever.

3.
EXPERT DETERMINATION
3.1
If the Parties are unable to settle the Dispute through mediation, then either Party may give written notice to the other Party within 10 Business Days of closure of the failed mediation of its intention to refer the Dispute to expert determination. The Expert Determination Notice must include a brief statement of the issue or issues which it is desired to refer, the expertise required in the expert, and the solution sought. 

3.2
If the Parties have agreed upon the identity of an expert and the expert has confirmed in writing his readiness and willingness to embark upon the expert determination, then that person shall be appointed as the Expert.  

3.3
Where the Parties have not agreed upon an expert, or where that person has not confirmed his willingness to act, then either Party may apply to CEDR for the appointment of an expert.  The request must be in writing, accompanied by a copy of the Expert Determination Notice and the appropriate fee and must be copied simultaneously to the other Party. The other Party may make representations to CEDR regarding the expertise required in the expert. The person nominated by CEDR will be appointed as the Expert.

3.4
The Party serving the Expert Determination Notice must send to the Expert and to the other Party within 5 Business Days of the appointment of the Expert a statement of its case including a copy of the Expert Determination Notice, the Contract, details of the circumstances giving rise to the Dispute, the reasons why it is entitled to the solution sought, and the evidence upon which it relies. The statement of case must be confined to the issues raised in the Expert Determination Notice.

3.5
The Party not serving the Expert Determination Notice must reply to the Expert and the other Party within 5 Business Days of receiving the statement of case, giving details of what is agreed and what is disputed in the statement of case and the reasons why.

3.6
The Expert must produce a written decision with reasons within 30 Business Days of receipt of the statement of case referred to in paragraph 1.9, or any longer period as is agreed by the Parties after the Dispute has been referred.

3.7
The Expert will have complete discretion as to how to conduct the expert determination, and will establish the procedure and timetable.

3.8
The Parties must comply with any request or direction of the Expert in relation to the expert determination.

3.9
The Expert must decide the matters set out in the Expert Determination Notice, together with any other matters which the Parties and the Expert agree are within the scope of the expert determination. The Expert must send his decision in writing simultaneously to the Parties. Within 5 Business Days following the date of the decision the Parties must provide the Expert and each other with any requests to correct minor clerical errors or ambiguities in the decision. The Expert must correct any minor clerical errors or ambiguities at his discretion within a further 5 Business Days and send any revised decision simultaneously to the Parties.

3.10
The Parties must bear their own costs and expenses incurred in the expert determination and are jointly liable for the costs of the Expert.

3.11
The decision of the Expert is final and binding, except in the case of fraud, collusion, bias, or material breach of instructions on the part of the Expert at which point a Party will be permitted to apply to Court for an Order that:

3.11.1
the Expert reconsider his decision (either all of it or part of it); or
3.11.2
the Expert’s decision be set aside (either all of it or part of it).

3.12
If a Party does not abide by the Expert’s decision the other Party may apply to Court to enforce it.

3.13
All information, whether oral, in writing or otherwise, arising out of or in connection with the expert determination will be inadmissible as evidence in any current or subsequent litigation or other proceedings whatsoever, with the exception of any information which would in any event have been admissible or disclosable in any such proceedings.

3.14
The Expert is not liable for anything done or omitted in the discharge or purported discharge of his functions, except in the case of fraud or bad faith, collusion, bias, or material breach of instructions on the part of the Expert. 

3.15
The Expert is appointed to determine the Dispute or Disputes between the Parties and his decision may not be relied upon by third parties, to whom he shall have no duty of care. 

Part 2 of Appendix G - Nominated Mediation Body

APPENDIX H
SUCCESSION PLAN
To be agreed at first review meeting
APPENDIX I
DEFINITIONS AND INTERPRETATION
1.
The headings in this Contract shall not affect its interpretation.

2.
References to any statute or statutory provision include a reference to that statute or statutory provision as from time to time amended, extended or re-enacted.

3.
References to a statutory provision shall include any subordinate legislation made from time to time under that provision.

4.
References to Sections, clauses and Appendices are to the Sections, clauses and Appendices of this Contract, unless expressly stated otherwise.

5.
References to any body, organisation or office shall include reference to its applicable successor from time to time.

6.
Any references to this Contract or any other documents includes reference to this Contract or such other documents as varied, amended, supplemented, extended, restated and/or replaced from time to time.

7.
Use of the singular includes the plural and vice versa.

8.
The following terms shall have the following meanings:
Activity means any levels of clinical services and/or Service User flows set out in a Service Specification

Authorised Person means the Authority and any body or person concerned with the provision of the Service or care of a Service User

Authority Representative means the person identified in clause A4.1 (Representatives) or their replacement

Best Value Duty means the duty imposed by Part 1 of the Local Government Act 1999 (the LGA 1999) and under which the Authority is under a statutory duty to continuously improve the way its functions are exercised, having regard to a combination of economy, efficiency and effectiveness and to the guidance issued in connection with, the LGA 1999 from time to time 
Business Continuity Plan means the Provider’s plan referred to in Clause B34.2 (Business Continuity) relating to continuity of the Services, as agreed with the Authority and as may be amended from time to time

Business Day means a day (other than a Saturday or a Sunday) on which commercial banks are open for general business in London

Caldicott Guardian means the senior health professional responsible for safeguarding the confidentiality of patient information
Care Quality Commission or CQC means the care quality commission established under the Health and Social Care Act 2008

Carer means a family member or friend of the Service User who provides day-to-day support to the Service User without which the Service User could not manage
CEDR means the Centre for Effective Dispute Resolution

Charges means the charges which shall become due and payable by the Authority to the Provider in respect of the provision of the Services in accordance with the provisions of this Contract, as such charges are set out in Appendix D (Pricing Schedule)
Commencement Date means the date identified in clause A3.1 (Commencement and Duration) 

Conditions Precedent means the conditions precedent, if any, to commencement of service delivery referred to in clause A3.2 (Commencement and Duration) and set out in Appendix B (Conditions Precedent)

Contract has the meaning given to it in clause A1.1 (Contract)
Contract Query means: 

(i) a query on the part of the Authority  in relation to the performance or non-performance by the Provider of any obligation on its part under this Contract; or

(ii) a query on the part of the Provider in relation to the performance or non-performance by the Authority of any obligation on its part under this Contract,

as appropriate

Contract Query Notice means a notice setting out in reasonable detail the nature of a Contract Query

Contract Management Meeting means a meeting of the Authority and the Provider held in accordance with clause B29.8 (Contract Management)
Competent Body means any body that has authority to issue standards or recommendations with which either Party must comply

Confidential Information means any information or data in whatever form disclosed, which by its nature is confidential or which the Disclosing Party acting reasonably states in writing to the Receiving Party is to be regarded as confidential, or which the Disclosing Party acting reasonably has marked ‘confidential’ (including, without limitation, financial information, or marketing or development or work force plans and information, and information relating to services or products) but which is not Service User Health Records or information relating to a particular Service User, or Personal Data, pursuant to an FOIA request, or information which is published as a result of government policy in relation to transparency

Consents means:  

(i)
any permission, consent, approval, certificate, permit, licence, statutory agreement, authorisation, exception or declaration required by Law for or in connection with the performance of Services; and/or

(ii)
any necessary consent or agreement from any third party needed either for the performance of the Provider’s obligations under this Contract or for the provision by the Provider of the Services in accordance with this Contract

CQC Regulations means the Care Quality Commission (Registration) Regulation 2009

Data Processor has the meaning set out in the DPA

Data Subject has the meaning set out in the DPA

DBS means the Disclosure and Barring Service established under the Protection of Freedoms Act 2012

Default means any breach of the obligations of the Provider (including but not limited to fundamental breach or breach of a fundamental term) or any other default, act, omission, negligence or statement of the Provider or the Staff in connection with or in relation to the subject-matter of this Contract and in respect of which the Provider is liable to the Authority

Default Interest Rate means LIBOR plus 2% per annum

Disclosing Party means the Party disclosing Confidential Information

Dispute means a dispute, conflict or other disagreement between the Parties arising out of or in connection with this Contract

DPA means the Data Protection Act 1998

Employment Checks means the pre-appointment checks that are required by law and applicable guidance, including without limitation, verification of identity checks, right to work checks, 

HYPERLINK "http://www.nhsemployers.org/RecruitmentAndRetention/Employment-checks/Employment-Check-Standards/Pages/Registrationandqualificationchecks.aspx"
registration and qualification checks, employment history and reference checks, c

HYPERLINK "http://www.nhsemployers.org/RecruitmentAndRetention/Employment-checks/Employment-Check-Standards/Pages/CriminalRecordChecks.aspx"
riminal record checks and occupational health checks
Enhanced DBS & Barred List Check means an Enhanced DBS & Barred List Check (child) or Enhanced DBS  & Barred List Check (adult) or Enhanced DBS  & Barred List Check (child & adult) (as appropriate)

Enhanced DBS & Barred List Check (child) means a disclosure of information comprised in an Enhanced DBS Check together with information from the DBS children's barred list

Enhanced DBS & Barred List Check (adult) means a disclosure of information comprised in an Enhanced DBS Check together with information from the DBS adult's barred list

Enhanced DBS & Barred List Check (child & adult) means a disclosure of information comprised in an Enhanced DBS Check together with information from the DBS children’s and adult’s barred list

Enhanced DBS Check means a disclosure of information comprised in a Standard DBS Check together with any information held locally by police forces that it is reasonably considered might be relevant to the post applied for
Enhanced DBS Position means any position listed in the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (as amended), which also meets the criteria set out in the Police Act 1997 (Criminal Records) Regulations 2002 (as amended), and in relation to which an Enhanced DBS Disclosure or an Enhanced DBS & Barred List Check (as appropriate) is permitted

Excusing Notice means a notice setting out in reasonable detail the Receiving Party’s reasons for believing that a Contract Query is unfounded, or that the matters giving rise to the Contract Query are:

(i)
due wholly or partly to an act or omission by the Issuing Party; or

(ii)
a direct result of the Receiving Party following the instructions of the Issuing Party; or

(iii)
due to circumstances beyond the Receiving Party’s reasonable control but which do not constitute an event of Force Majeure 

Expert means the person designated to determine a Dispute by virtue of paragraphs 1.6 or 1.7 of Appendix G (Dispute Resolution)
Expert Determination Notice means a notice in writing showing an intention to refer Dispute for expert determination

Expiry Date means the date set out in clause A3.3 (Commencement and Duration)
Equipment means the Provider’s equipment, plant, materials and such other items supplied and used by the Provider in the performance of its obligations under this Contract

First Exception Report mans a report issued in accordance with clause B29.21 (Contract Management) notifying the relevant Party’s chief executive and/or Board of Directors of that Party’s breach of a Remedial Action Plan and failure to remedy that breach

FOIA means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Authority or relevant government department in relation to such legislation

Force Majeure means any event or occurrence which is outside the reasonable control of the Party concerned and which is not attributable to any act or failure to take preventative action by that Party, including fire; flood; violent storm; pestilence; explosion; malicious damage; armed conflict; acts of terrorism; nuclear, biological or chemical warfare; or any other disaster, natural or man-made, but excluding:

(i)
any industrial action occurring within the Provider’s or any Sub-contractor’s organisation; or

(ii)
the failure by any Sub-contractor to perform its obligations under any Sub-contract

Fraud means any offence under the laws of the United Kingdom creating offences in respect of fraudulent acts or at common law in respect of fraudulent acts or defrauding or attempting to defraud or conspiring to defraud the Authority

General Conditions has the meaning given to it in clause A1.1(b) (Contract)
Good Practice means using standards, practices, methods and procedures conforming to the Law and using that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled, efficient and experienced services provider (in the case of clinical services an experienced clinical services provider), or a person providing services the same as or similar to the Services, at the time the Services are provided, as applicable. 
Guidance means any applicable local authority, health or social care guidance, direction or determination which the Authority and/or the Provider have a duty to have regard to including any document published under section 73B of the NHS Act 2006
Immediate Action Plan means a plan setting out immediate actions to be undertaken by the Provider to protect the safety of Services to Service Users, the public and/or Staff

Indirect Losses means loss of profits (other than profits directly and solely attributable to the provision of the Services), loss of use, loss of production, increased operating costs, loss of business, loss of business opportunity, loss of reputation or goodwill or any other consequential or indirect loss of any nature, whether arising in tort or on any other basis

Issuing Party means the Party which has issued a Contract Query Notice

JI Report means a report detailing the findings and outcomes of a Joint Investigation

Joint Investigation means an investigation by the Issuing party and the Receiving Party into the matters referred to in a Contract Query Notice

Law means:

(i) any applicable statute or proclamation or any delegated or subordinate legislation or regulation;

(ii) any enforceable EU right within the meaning of Section 2(1) of the European Communities Act 1972; 
(iii) any applicable judgment of a relevant court of law which is a binding precedent in England and Wales;
(iv) National Standards;
(v) Guidance; and
(vi) any applicable industry code
in each case in force in England and Wales
Legal Guardian means an individual who, by legal appointment or by the effect of a written law, is given custody of both the property and the person of one who is unable to manage their own affairs
Lessons Learned means experience derived from provision of the Services, the sharing and implementation of which would be reasonably likely to lead to an improvement in the quality of the Provider’s provision of the Services

LIBOR means the London Interbank Offered Rate for 6 months sterling deposits in the London market

Local HealthWatch means the local independent consumer champion for health and social care in England        

Losses means all damage, loss, liabilities, claims, actions, costs, expenses (including the cost of legal and/or professional services) proceedings, demands and charges whether arising under statute, contract or at common law but, excluding Indirect Losses

National Institute for Health and Clinical Excellence or NICE means the special health authority responsible for providing national guidance on the promotion of good health and the prevention and treatment of ill health (or any successor body)

National Standards means those standards applicable to the Provider under the Law and/or

Guidance as amended from time to time

Negotiation Period means the period of 15 Business Days following receipt of the first offer

NHS Act 2006 means the National Health Service Act 2006
Parties means the Authority and the Provider and “Party” means either one of them

Patient Safety Incident means any unintended or unexpected incident that occurs in respect of a Service User that could have led or did lead to, harm to that Service User

Personal Data has the meaning set out in the DPA

Prohibited Acts has the meaning given to it in clause B39.1 (Prohibited Acts)
Provider Representative means the person identified in clause A4.2 (Representatives) or their replacement

Provider’s Premises means premises controlled or used by the Provider for any purposes connected with the provision of the Services which may be set out or identified in a Service Specification

Public Authority means as defined in section 3 of the FOIA 

Quality Outcomes Indicators means the agreed key performance indicators and outcomes to be achieved as set out in Appendix C (Quality Outcomes Indicators)
Receiving Party means the Party which has received a Contract Query Notice or Confidential Information as applicable
Regulatory Body means any body other than CQC carrying out regulatory functions in relation to the Provider and/or the Services

Remedial Action Plan means a plan to rectify a breach of or performance failure under this Contract specifying targets and timescales within which those targets must be achieved

Required Insurances means the types of policy or policies providing levels of cover as specified in the Service Specification(s)  

Review Meeting means a meeting to be held in accordance with clause B19 (Review Meetings) or as otherwise requested in accordance with clause B19.2 (Review Meetings)

Safeguarding Policies means the Provider’s written policies for safeguarding children and adults, as amended from time to time, and as may be supplied to the Authority on demand
Second Exception Report means a report issued in accordance with clause B29.22 (Contract Management) notifying the recipients of a breach of a Remedial Action Plan and the continuing failure to remedy that breach

Serious Incident means an incident or accident or near-miss where a patient (whether or not a Service User), member of staff, or member of the public suffers serious injury, major permanent harm or unexpected death on the Provider’s Premises or where the actions of the Provider, the Staff or the Authority are likely to be of significant public concern
Service Commencement Date means the date set out in clause A3.2 (Commencement and Duration)
Service Specification means each of the service specifications defined by the Authority and set out at Appendix A (Service Specifications)
Service User means the person directly receiving the Services provided by the Provider as specified in the Service Specifications and includes their Carer and Legal Guardian where appropriate

Service Quality Performance Report means a report as described in Appendix C (Monitoring and Review Processes)
Services means the services (and any part or parts of those services) described in each of, or, as the context admits, all of the Service Specifications, and/or as otherwise provided or to be provided by the Provider under and in accordance with this Contract
Special Conditions has the meaning given to it in clause A1.1(c) (Contract)
Staff means all persons employed by the Provider to perform its obligations under this Contract together with the Provider’s servants, agents, suppliers and Sub-contractors used in the performance of its obligations under this Contract

Standard DBS Check means a disclosure of information which contains certain details of an individual’s convictions, cautions, reprimands or warnings recorded on police central records and includes both 'spent' and 'unspent' convictions

Standard DBS Position means any position listed in the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (as amended) and in relation to which a Standard DBS Check is permitted

Sub-contract means a contract approved by the Authority between the Provider and a third party for the provision of part of the Services

Sub-contractor means any third party appointed by the Provider and approved by the Authority under clause B23.1 (Assignment and Sub-contracting) to deliver or assist with the delivery of part of the Services as defined in a Service Specification

Succession Plan means a plan agreed by the Parties to deal with transfer of the Services to an alternative provider following expiry or termination of this Contract as set out at Appendix H (Succession Plan)
Successor Provider means any provider to whom a member of Staff is transferred pursuant to TUPE in relation to the Services immediately on termination or expiry of this Contract

Transfer of and Discharge from Care Protocols means the local protocols for the transfer and discharge of Service Users applicable to the Services or such other protocols as may be specifically agreed between the Provider and the Authority from time to time.
TUPE means the Transfer of Undertakings (Protection of Employment) Regulations 2006
VAT means value added tax in accordance with the provisions of the Value Added Tax Act 1994

Variation means a variation to a provision or part of a provision of this Contract

Variation Notice means a notice to vary a provision or part of a provision of this Contract issued under clause B22.2 (Variation).

	SECTION C

SPECIAL TERMS AND CONDITIONS




C3.
INSURANCE 
C3.1
The Provider shall at its own cost effect and maintain with a reputable insurance company a policy or policies of insurance providing the following levels of cover:

C3.1.1
 public liability insurance with a limit of indemnity of not less than £10,000,000 in relation to any one claim or series of claims
C3.1.2
 employer's liability insurance with a limit of indemnity of not less than £10,000,000
C3.1.3
 professional indemnity insurance with a limit of indemnity of not less than £5,000,000 in relation to any one claim or series of claims and shall ensure that all professional consultants and sub-contractors involved in the provision of the Services hold and maintain appropriate cover;  

C3.1.5
. Clinical negligence insurance where the provision or non provision of any part of the Services (or any other services under this contract) may result in a  clinical negligence claim (together the Required Insurances).

C3.2
If, for whatever reason, the Provider fails to give effect to and maintain the Required Insurances, the Authority may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Provider.

C4.
AGENCY

C4.1
The Provider must not in any circumstances hold itself out as being the servant or agent of the Authority. The Provider must not hold itself out as being authorised to enter into any agreement on behalf of the Authority or in any way bind the Authority to the performance, variation, release or discharge of any obligation to a third party. The Provider’s staff shall not hold themselves out to be and shall not be held out by the Provider as being servants or agents of the Authority.

C5.
HUMAN RIGHTS

C5.1
The Provider must not do or permit to allow anything to be done which is incompatible with the rights contained in the European Convention on Human rights and the Human Rights Act 1998. Without prejudice to the rights of the Authority under clause B25 (Indemnities), the Provider must indemnify the Authority against any loss, claims and expenditure resulting from the Provider’s breach of this clause.

C6.
SCRUTINY BOARD/EXECUTIVE BOARD ASSISTANCE

C6.1
If required or reasonably requested by the Authority to do so, the Provider must throughout the period of this Contract and for a period of six (6) years after the expiry of this Contract give all reasonable assistance to the Authority’s Security Board and/or Executive Board and to any other board with a similar status, including attending the Authority’s Scrutiny and/or Executive Board in order to answer questions pertaining to this Contract.

C7.
Local Authority Overview and Scrutiny Committees 

C7.1
The parties acknowledge that the Local Authority Overview and Scrutiny Committee (“the Committee”) has a legitimate interest in the provision of all Public Health services and the Provider agrees to provide all assistance the Authority may reasonably request in relation to the Committee in so far as they relate to the provision of the Services to members of the public.  Such assistance shall include (but not be limited to) attendance of appropriate members of the Provider’s Staff at meetings of the Committee where that part of the meeting relates to the provision of the Services.
C8.
DISCLOSURE AND BARRING SERVICE

C8.1
The Provider must have policies and procedures which acknowledge and provide for ongoing monitoring of the Staff, including undertaking further DBS disclosures every three years.

C8.2
The Provider must keep and must procure that the Authority is kept advised at all times of any Staff who, subsequent to their commencement of employment, receives a relevant conviction, caution, reprimand or warning or whose previous relevant convictions, cautions, reprimands or warnings become known to the Provider  (or any employee of a Sub-Contractor involved in the provision of the Services). 

C9.
BRANDING
C9.1
The Provider must comply with the Authority’s local brand policy and guidelines, as revised, updated or re-issued from time to time.  

C10.
CONFLICTS OF INTEREST

C10.1
If a Party becomes aware of any conflict of interest which is likely to have an adverse effect on the other Party’s decision whether or not to contract or continue to contract substantially on the terms of this Contract, the Party aware of the conflict must immediately declare it to the other. The other Party may then take whatever action under this Contract as it deems necessary.

C11.
INTELLECTUAL PROPERTY

C11.1
Except as set out expressly in this Contract, no Party will acquire the IPR of the other Party.

C11.2
The Provider now grants the Authority a fully paid-up non-exclusive licence to use Provider IPR for the duration of this Contract for the purposes of the exercise of its functions and obtaining the full benefit of the Services, which will include the dissemination of best practice to other providers who have a contract with the Authority.

C11.3
The Authority now grants the Provider a fully paid up non-exclusive licence to use Authority IPR for the duration of this Contract for the sole purpose of providing the Services.

C11.4
In the event that the Provider or the Authority at any time devise, discover or acquire rights in any Improvement, they must promptly notify the other Party of the IPR to which that Improvement relates giving full details of the Improvement and whatever information and explanations as that Party may reasonably require to be able to use the Improvement effectively and must assign to that Party all rights and title in any such Improvement without charge.

C11.5
For the purposes of this clause:

Authority IPR means any IPR owned by or licensed to the Authority which is relevant and necessary to the performance of the Services by the Provider, including without limitation the IPR set out herein, including Improvements

Improvements means any improvement, enhancement or modification to the Provider IPR which cannot be used independently of the Provider IPR or any improvement, enhancement or modification to the Authority IPR which cannot be used independently of the Authority IPR

IPR means inventions, copyright, patents, database right, trademarks, designs and confidential know-how and any similar rights anywhere in the world whether registered or not, including applications and the right to apply for any such rights

Provider IPR means any IPR owned by or licensed to the Provider (other than by the Authority) that will be used by the Provider in the delivery of the Services, as set out herein, including Improvements.

C12.
CHANGE IN CONTROL

C12.1
This clause applies to any Provider Change in Control and/or any Material Sub-Contractor Change in Control, but not to a Change in Control of a company which is a Public Company.

C12.2
The Provider must:

C14.2.1
as soon as possible on, and in any event within 5 Business Days following, a Provider Change in Control; and/or

C14.2.2
immediately on becoming aware of a Sub-contractor Change in Control,

notify the Authority of that Change in Control and submit to the Authority a completed Change in Control Notification.

C12.3
If the Provider indicates in the Change in Control Notification an intention or proposal to make any consequential changes to its operations then, to the extent that those changes require a change to the terms of this Contract in order to be effective, they will only be effective when a Variation is made in accordance with clause B22 (Variations). The Authority will not and will not be deemed by a failure to respond or comment on the Change in Control Notification to have agreed to or otherwise to have waived its rights under clause B22 (Variations) in respect of that intended or proposed change. 

C12.4
The Provider must specify in the Change in Control Notification any intention or proposal to make a consequential change to its operations which would or would be likely to have an adverse effect on the Provider’s ability to provide the Services in accordance with this Contract. If the Provider does not do so it will not be entitled to propose a Variation in respect of that for a period of 6 months following the date of that Change in Control Notification, unless the Authority agrees otherwise.

C12.5
If the Provider does not specify in the Change in Control Notification an intention or proposal to sell or otherwise dispose of any legal or beneficial interest in the Provider’s Premises as a result of or in connection with the Change in Control then, unless the Authority provides its written consent to the relevant action, the Provider must:

C12.5.1
ensure that there is no such sale or other disposal which would or would be likely to have an adverse effect on the Provider’s ability to provide the Services in accordance with this Contract; and

C12.5.2
continue providing the Services from the Provider’s Premises,

in each case for at least 12 months following the date of that Change in Control Notification. The provisions of this clause will not apply to an assignment by way of security or the grant of any other similar rights by the Provider consequent upon a financing or re-financing of the transaction resulting in Change of Control.

C12.6
The Provider must supply (and must use its reasonable endeavours to procure that the relevant Sub-contractor supplies) to the Authority, whatever further information relating to the Change in Control the Authority may, within 20 Business Days after receiving the Change in Control Notification, reasonably request.

C12.7
The Provider must use its reasonable endeavours to ensure that the terms of its contract with any Sub-contractor include a provision obliging the Sub-contractor to inform the Provider in writing on, and in any event within 5 Business Days following, a Sub-contractor Change in Control in respect of that Sub-contractor.

C12.8
If:

C12.8.1
there is a Sub-contractor Change in Control; and

C12.8.2
following consideration of the information provided to the Authority in the Change in Control Notification or under clause C12.6, the Authority reasonably concludes that, as a result of that Sub-contractor Change in Control, there is (or is likely to be) an adverse effect on the ability of the Provider and/or the Sub-contractor to provide Services in accordance with this Contract (and, in reaching that conclusion, the Authority may consider any factor, in its absolute discretion, that it considers relevant to the provision of Services),

then:

C12.8.3
the Authority may, by serving a written notice upon the Provider, require the Provider to replace the relevant Sub-contractor within 10 Business Days (or other period reasonably specified by the Authority  taking into account the interests of Service Users and the need for the continuity of Services); and

C12.8.4
the Provider must duly replace the relevant Sub-contractor within the period specified under clause C12.8.3.

C12.9
Notwithstanding any other provision of this Contract:  

C12.9.1
a Restricted Person must not hold, and the Provider must not permit a Restricted Person to hold, at any time 5% or more of the total value of any Security in the Provider or in the Provider’s Holding Company or any of the Provider’s subsidiaries (as defined in the Companies Act 2006); and

C12.9.2
a Restricted Person must not hold, and the Provider must not permit (and must procure that a Sub-contractor must not at any time permit) a Restricted Person to hold, at any time 5% or more of the total value of any Security in a Sub-contractor or in any Holding Company or any of the subsidiaries (as defined in the Companies Act 2006) of a Sub-contractor.

C12.10
If the Provider breaches clause C14.9.2, the Authority may by serving written notice upon the Provider, require the Provider to replace the relevant Sub-contractor within:

C12.10.1
5 Business Days; or

C12.10.2
whatever period may be reasonably specified by the Authority (taking into account any factors which the Authority  considers relevant in its absolute discretion, including the interests of Service Users and the need for the continuity of Services), 

and the Provider must replace the relevant Sub-contractor within the period specified in that notice.

C12.11
Nothing in this clause will prevent or restrict the Provider from discussing with the Co-ordinating Commissioner a proposed Change in Control before it occurs. In those circumstances, all and any information provided to or received by the Authority in relation to that proposed Change in Control will be Confidential Information.

C12.12
Subject to the Law and to the extent reasonable the Parties must co-operate in any public announcements arising out of a Change in Control.

C12.13
For the purposes of this clause:

Change in Control means any sale or other disposal of any legal, beneficial or equitable interest in any or all of the equity share capital of a corporation (the effect of which is to confer on any person (when aggregated with any interest(s) already held or controlled) the ability to control the exercise of 50% or more of the total voting rights exercisable at general meetings of that corporation on all, or substantially all, matters), provided that a Change in Control will be deemed not to have occurred if after any such sale or disposal the same entities directly or indirectly exercise the same degree of control over the relevant corporation

Change in Control Notification means a notification in the form to be provided to the Provider by the Authority and to be completed as appropriate by the Provider

Holding Companies means has the definition given to it in section 1159 of the Companies Act 2006

Institutional Investor means an organisation whose primary purpose is to invest its own assets or those held in trust by it for others, including a bank, mutual fund, pension fund, private equity firm, venture capitalist, insurance company or investment trust

Provider Change in Control means any Change in Control of the Provider or any of its Holding Companies

Public Company means:

a company which:

(i) has shares that can be purchased by the public; and

(ii) has an authorised share capital of at least £50,000 with each of the company’s shares being paid up at least as to one quarter of the nominal value of the share and the whole of any premium on it; and

(iii) has securities listed on a stock exchange in any jurisdiction

Restricted Person means:

(i) any person, other than an Institutional Investor, who has a 
material interest in the production of tobacco products or alcoholic beverages; or

(ii) any person who the Authority  otherwise reasonably believes is inappropriate for public   policy reasons to 
have a controlling interest in the Provider or in a Sub-contractor

Security means shares, debt securities, unit trust schemes (as defined in the Financial Services and Markets Act 2000), miscellaneous warrants, certificates representing debt securities, warrants or options to subscribe or purchase securities, other securities of any description and any other type of proprietary or beneficial interest in a limited company

Sub-contractor Change in Control means any Change in Control of a Sub-contractor or any of its Holding Companies

C13.
TUPE 
C13.1
If the Authority has notified the Provider that it intends to tender or retender any Services, the Provider must within 20 Business Days following written request (unless otherwise agreed in writing) provide the Authority with anonymised details of Staff engaged in the provision of the relevant Services who may be subject to TUPE.  The Provider must indemnify and keep indemnified the relevant Commissioner and at the Co-ordinating Commissioner’s request, any new provider who provides any services equivalent to the Services or any of them after expiry or termination of this Contract or termination of a Service, against any Losses in respect any inaccuracy in or omission from the information provided under this clause.

C13.2
During the 3 months immediately preceding the expiry of this Contract or at any time following a notice of termination of this Contract or of any Service being given, the Provider must not and must procure that its sub-contractors do not, without the prior written consent of the Authority, in relation to any persons engaged in the provision of the Services or the relevant Service:

C13.2.1
terminate or give notice to terminate the employment of any person engaged in the provision of the Services or the relevant Service (other than for gross misconduct); 

C13.2.2
increase or reduce the total number of people employed or engaged in the provision of the Services or the relevant Service by the Provider and any sub-contractor by more than 5% (except in the ordinary course of business); 

C13.2.3
propose, make or promise to make any material change to the remuneration or other terms and conditions of employment of the individuals engaged in the provision of the Services or the relevant Service;

C13.2.4
replace or relocate any persons engaged in the provision of the Services or the relevant Service or reassign any of them to duties unconnected with the Services or the relevant Service; and/or

C13.2.5
assign or redeploy to the Services or the relevant Service any person who was not previously a member of Staff engaged in the provision of the Services or the relevant Service.  

C13.3
The Provider must indemnify and keep indemnified the Authority and, at the Authority’s request, any new provider who provides any services equivalent to the Services or any of them after expiry or termination of this Contract or any Service, against any Losses in respect of:

C13.3.1
the employment or termination of employment of any person employed or engaged in the delivery of the relevant Services by the Provider and/or any sub-contractor before the expiry or termination of this Contract or of any Service which arise from the acts or omissions of the Provider and/or any sub-contractor; 

C13.3.2
claims brought by any other person employed or engaged by the Provider and/or any sub-contractor who is found to or is alleged to transfer to the Authority or new provider under TUPE; and/or

C13.3.3
any failure by the Provider and/or any sub-contractor to comply with its obligations under TUPE in connection with any transfer to the Authority or new provider.   

C13.4
The Authority must use all reasonable endeavours to procure that any new provider who provides any services equivalent to the Services or the relevant Service after expiry or termination of this Contract or of any Service will indemnify and keep indemnified the Provider and/or any sub-contractor against any Losses in respect of:

C13.4.1
any failure by the new provider to comply with its obligations under TUPE in connection with any relevant transfer under TUPE to the new provider; 

C13.4.2
any claim by any person that any proposed or actual substantial change by the new provider to the persons' working conditions or any proposed measures of the new provider are to that person's detriment, whether that claim arises before or after the date of any relevant transfer under TUPE to the new provider on expiry or termination of this Contract or of any Service; and/or

C13.4.3
any claim by any person in relation to any breach of contract arising from any proposed measures of the new provider, whether that claim arises before or after the date of any relevant transfer under TUPE to the new provider on expiry or termination of this Contract or of any Service.

C14.
C14.1
The Authority may, by written notice to the Provider, refuse to admit onto, or withdraw permission to remain on, the Authority’s premises:

A. any member of the Staff; or

A. any person employed or engaged by any member of the Staff, 

whose admission or continued presence would, in the reasonable opinion of the Authority, be undesirable. 

C15.
C15.1
At the Authority’s written request, the Provider shall provide a list of the names and business addresses of all persons who may require admission in connection with the Agreement to the Authority’s premises, within seven (7) Working Days from the date of request, specifying the capacities in which they are concerned with the Agreement and giving such other particulars as the Authority may reasonably request.

C15.2
The decision of the Authority as to whether any person is to be refused access to the Authority’s premises and as to whether the Provider has failed to comply with clause B7 shall be final and conclusive.

C15.3
The Staff, shall comply with such rules, regulations and requirements (including those relating to security arrangements) as may be in force from time to time for the conduct of personnel when at or outside the Authority’s premises.

C15.4
Without prejudice to clause B7, if the Provider fails to comply with clause B7 (in the reasonable opinion of the Authority), such failure may be prejudicial to the interests of the Authority and the Authority may terminate the Agreement, provided always that such termination shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Authority.
C16. sERVICE USER/Patient Health Records
C16.1. The Provider shall comply and shall secure that its Staff comply with any duty arising from the Service User or NHS Patient’s entitlement to confidentiality of his/her Patient Health Record and any other information (including Personal Data) relating to him/her as an NHS Patient in accordance with the Human Rights Act 1998, the DPA and the common law duty of confidentiality.

C16.2. The parties shall comply with the requirements relating to the transfer, sharing, maintenance and storage of Patient Health Records.

C16.3. The Provider shall provide contact names and details of those members of its Staff to whom the Provider shall address all requests for copies of or access to Patient Health Records and shall promptly notify any change in the identity of such contacts to the Authority.

C16.4. The Provider shall ensure that the Provider Patient Health Record and any NHS Patient Health Record in the custody or control of the Provider under the terms of this Agreement is available for inspection at any time by the Authority and the Provider shall provide a complete copy of any Provider Patient Health Record requested by the Authority within 48 (forty eight) hours of such request.

C16.5. The Provider shall use the Provider Patient Health Record and any NHS Patient Health Record in the custody or control of the Provider under the terms of this Agreement and any information relating to any NHS Patient in its possession, custody or control or in the possession, custody or control of any party under the Provider’s control solely obtained as a consequence of the delivery of the Services by the Provider for the execution of the Provider’s obligations under this Agreement and/or in compliance with any legislative obligations on the Provider and/or as otherwise agreed with the Authority.

C16.6. Any NHS Patient Health Record provided by an NHS Body is and all other information relating to NHS Patients shall at all times remain the property of that NHS Body.  Likewise, the Provider’s Patient Health Record shall at all times remain the property of the Provider.  The Provider shall promptly return any original NHS Patient Health Record and any other information supplied by an NHS Body in relation to the NHS Patient to that NHS Body upon request at any time.

C16.7. Where the Provider is required to retain originals of any of the documents or in order to comply with any legislative requirement or Court order, then it shall provide full copies of all such documents or information at the request of the Authority.

C16.8. The provider shall be entitled to retain copies of any records.

C16.9. This clause C16 shall survive the termination or expiry of this Agreement.

C17. Service User Surveys

C17.1. The Provider must carry out Service User surveys (and Carer surveys) and shall carry out any other surveys reasonably required by the Authority in relation to the Services. The form (if any), frequency and method of reporting such surveys must comply with the requirements set out in Appendix C (Service User, Carer and Staff Surveys) or as otherwise agreed between the Parties in writing from time to time.

C17.2. The Provider must review and provide a written report to the Authority on the results of each survey carried out and identify any actions reasonably required to be taken by the Provider in response to the surveys.  The Provider must implement such actions as soon as practicable. If required by the Authority, the Provider must publish the outcomes and actions taken in relation to such surveys.  

Schedule 1 - Part 2: Schedule of Processing, Personal Data and Data 
Schedule Processing, Personal Data and Data Subjects
ACTION REQUIRED 

PROVIDER TO COMPLETE (ELEMENTS HIGHLIGHTED IN YELLOW)

This Schedule shall be completed by the Controller, who may take account of the view of the Processors, however the final decision as to the content of this Schedule shall be with the Controller at its absolute discretion.  

1. The contact details of the Controller’s Data Protection Officer are: [Insert Contact details]

2. The contact details of the Processor’s Data Protection Officer are: [Insert Contact details]

3. The Processor shall comply with any further written instructions with respect to processing by the Controller.

4. Any such further instructions shall be incorporated into this Schedule.

	Description
	Details

	Identity of the Controller and Processor
	The Parties acknowledge that for the purposes of the Data Protection Legislation, the Customer is the Controller and the Contractor is the Processor in accordance with Clause 1.1.

[Guidance: You may need to vary this section where (in the rare case)  the Customer and Contractor have a different relationship. For example where the Parties are Joint Controller of some Personal Data: 

“Notwithstanding Clause 1.1 the Parties acknowledge that they are also Joint Controllers for the purposes of the Data Protection Legislation in respect of:

[Insert the scope of Personal Data which the purposes and means of the processing is determined by the both Parties]

In respect of Personal Data under Joint Control, Clause 1.1-1.15 will not apply and the Parties agree to put in place a Joint Controller Agreement as outlined in Schedule Y instead.”

	Subject matter of the processing
	[This should be a high level, short description of what the processing is about i.e. its subject matter of the contract. 

Example: The processing is needed in order to ensure that the Processor can effectively deliver the contract to provide a service to members of the public. ]



	Duration of the processing
	[Clearly set out the duration of the processing including dates]

	Nature and purposes of the processing
	[Please be as specific as possible, but make sure that you cover all intended purposes. 

The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means) etc.

The purpose might include: employment processing, statutory obligation, recruitment assessment etc]

 

	Type of Personal Data being Processed
	[Examples here include: name, address, date of birth, NI number, telephone number, pay, images, biometric data etc]

	Categories of Data Subject
	[Examples include: Staff (including volunteers, agents, and temporary workers), customers/ clients, suppliers, patients, students / pupils, members of the public, users of a particular
website etc]

	Plan for return and destruction of the data once the processing is complete

UNLESS requirement under union or member state law to preserve that type of data
	[Describe how long the data will be retained for, how it be returned or destroyed]
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Integrated Review and Monitoring Report Card

Contact Details

		Contract No & Service:

		No:  



		Commissioner Lead & Contact Details:

		



		Contract Lead & Contact Details:

		



		Provider Lead & Contact Details:

		



		Lead Officer & Contact Details:

		



		Period from /to

		



		Notice Period

		



		Financial Value of the Service

		





Corporate Priorities  – Service aligns with:

		A) Blackburn with 


Darwen Council


Priorities 


B) Everyone Counts – Strategic Priorities


C) Integrated Commissioning Priorities 


D) Health and wellbeing priorities


E) Local Strategic
 Partnership (LSP)
 Priorities and the
 2030 vision


1


2


3


4


5


6


Creating more job


and supporting 


business          ☐

Improving housing


quality and 


building more 


houses              ☐

Improving health


and wellbeing ☐

Improving 


outcomes for 


Young People  ☐

Safeguarding the 


Most Vulnerable


People              ☐

Making your 


Money go further


            ☐

1


2


3


4


5


6


7


Long Term 


Conditions              ☐

Cancer                     ☐

Alcohol                      

Dependency           ☐


Early Years, Children 


and Young People ☐

Targeted Group     ☐

Access to Urgent


Care                         ☐

Dementia                ☐

1


2


3


4


5


6


7


8


9

Children and Young People 
                        ☐

Carers             ☐ 


Safeguarding ☐ 


Long term 


Conditions     ☐

Dementia       ☐                             


Mental Health and wellbeing      
                        ☐

CAMHS           ☐

Learning Disabilities    ☐

Complex packages        ☐   

1


2


3


4


Best start for children and young people   ☐

Health and work        

Safe and healthy homes & Neighbourhoods
                          ☐

Promoting health & supporting people 


when they are 


unwell              ☐

Promoting older people’s


independence and social inclusion            ☐

1


2


3


4


Prosperous Town
(improve the local
 economy, reduce
 deprivation, 
increase learning
and skills
 attainment)        ☐

Connected 
Communities
 (Improve
 Community 
cohesion and
 resilience)          ☐

Clean places
 (improve housing
 choice & quality)
                             ☐

Safe and Health
People (improve the
 quality of life and life
expectancy. Reduce
crime and the fear of
 crime)                   ☐





		Aims of the service for the year:






		





Outcomes for this service

What will we see if this service is successful?  

		

		



		

		



		

		



		

		



		

		





Indicators


The main indicators that will tell us how you doing?


		

		



		

		



		

		



		

		



		

		



		

		





ACTIONS


		Action Plan


What key actions do you plan to take over the 12 month monitoring period to achieve the outcomes identified?





		Action




		Record progress on how this will be  achieved ie detail of meetings  attended/ contacts / discussions/workshops etc

		By when

		By whom

		R.A.G



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		





		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		





ACTION PLAN For the next quarter  


What will the action plan be?   what will we need to do or change to improve performance?


		ACTION

		What will need to be done to change or improve performance

		BY WHEN

		BY WHOM

		R.A.G.



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		





Quarterly Review

At the quarterly review, please update the RAG ratings in the table above and then below, provide a narrative on progress. As a minimum commentary on reds should always be included, comments on greens and ambers optional.

Baselines – Data Evidence


Details/Graphs of the above indicators, showing moving annual average, performance history, current performance and forecast performance:


		





Performance Background


Why do these measures look they way they do? Are there any reasons? What progress have you made?


		





Service User or Feedback


Details and evidence of any feedback received from service users, stakeholders or other relevant parties.


How has this feedback been used to influence service delivery?


		





RESOURCES

		Is financial expenditure on target for this quarter?

		Yes / No



		Actions agreed for variances




		



		Has there been sight of relevant insurance indemnity documentation (Qtr 1 review) as appropriate.


· Employers’ liability


· Public liability


· Professional negligence


· Clinical negligence

		Yes / No





KEY RISKS


Factors pressuring or impacting service delivery or project -

Interdependencies to other contracts – lease arrangements ie lease break clause if applicable, end dates etc.

		Risk

		Controls in place

		Risk Reference No.



		To be discussed at review meeting

		

		



		

		

		



		

		

		





Achievements to date in addition to our evidence in the report card:


REVIEW


Reviewer Comments:


		 





Service Provider Comments:


		





Review meeting attended by:


Evidence Reviewed By:




Date:  


Financial Review By:





Date:


Report Card
Page 6 of 6











[image: F:\BWDBC Logo 5 col2.JPG]





Blackburn with Darwen Borough Council

Public Health Department







Procedure and requirements for reporting Serious Incidents from Public Health Providers to Blackburn with Darwen Council











Document Reference: RI



Version: 0.1 





Contents Approved By: 







		

		



		[bookmark: _Toc514032341]Name:

		



		Role:

		



		Date:

		



		

		





Any queries regarding the content of this document should be referred to:





Contracts and Quality 

Integrated Commissioning Team

contractsandquality@blackburn.gov.uk

Public Health 

Reporting Incidents



S:/REPORTING INCIDENTS	                                VERSION V1.0                                               	   	Page 1 of 10





S:/REPORTING INCIDENTS	                                VERSION V0.1                                               	   	Page 2 of 10





Document History



Revision History:	

	

		[bookmark: _Toc130176354][bookmark: _Toc130176658]REVISION DATE

		PREVIOUS REVISION DATE

		SUMMARY OF CHANGES

		CHANGES MARKED/NAME



		

		

		

		





		

		

		

		





		

		

		

		





		

		

		

		







Approvals:		



		NAME

		TITLE

		DATE OF ISSUE

		VERSION





		



		

		

		



		



		

		

		







Distribution:		



		NAME

		TITLE

		DATE OF ISSUE

		VERSION





		



		



		



		





		



		



		



		





		



		



		



		





		



		



		



		













1. INTRODUCTION



1.1 Background

From 1st April 2013, Public Health transferred into Local Government, including responsibilities for the performance management of Serious Incidents in services they commission.



This procedure outlines the responsibilities of Blackburn with Darwen Council in relation to performance management of serious incidents reported by Public Health provider organisations and describes the requirements for serious incident reporting and management within Blackburn with Darwen Council contracted services.



2. PURPOSE



2.1 Rationale

The purpose of this operational procedure is to define contract and governance arrangements following transfer of organisational responsibility from Blackburn with Darwen PCT (Primary Care Trust) to Blackburn with Darwen Borough Council for the performance management of serious incidents in Public Health managed services.

The aim of the procedure is to ensure that service user safety and other reportable incidents are appropriately managed by the Council  and that they effectively utilise lessons learned to improve service quality, address the concerns of service users’  and promote public confidence in Public Health commissioned services.



3. PRINCIPLES

Blackburn with Darwen Council is committed to improvement in quality and safety in commissioned services. Providers are accountable, via contracts, to their commissioners.



4. DUTIES AND RESPONSIBILITIES



4.1 Responsibilities of Providers

The key organisational responsibility for serious incident management is from the provider in which the incident took place to the commissioner of the service. This statement also reflects the updated Serious Incident Framework (March 2013) of the NHS Commissioning Board



4.1 Responsibilities of Commissioners

Blackburn with Darwen Council Public Health Commissioners have a duty of care to ensure that incidents occurring in their commissioned services are appropriately managed and responded to; and that every opportunity is taken to learn from these incidents, prevent further occurrences and improve safety and quality of service.



5. PROCEDURE



5.1.1 Definition of a Serious Reportable Incident

The principal definition of a serious reportable incident is any incident involving;- 

a) Service users, relatives or visitors; 

b) Staff;

c) Contractors working with equipment, in the building or property.



And which may or has:-



· resulted in death (this includes deaths from suicide/ suspected suicide or homicide) or serious injury or was life-threatening;



· contributed to a pattern of reduced standard of care



· involved a hazard to public health



· caused serious disruption to services



· caused significant damage to the reputation of a provider or its staff



· caused significant damage to assets



· Significant Information Governance breech

 

· Activation of Business Continuity Plan



· involved fraud or suspected fraud 



· given rise to a significant claim for damages



· involved the suspension of a member of staff, 



· involvement of external investigation agencies ( Police, Health and Safety Executive , Care Quality Commission)



· raised severe criticism by an external body e.g. Coroner’s inquest, Parliamentary and Healthcare Ombudsman



· raised concerns regarding Article 2 European Court of Human Rights (ECHR)



· involved significant health care associated infections e.g. outbreaks, or Public Health issue, especially if they require the involvement of the

Health Protection Agency



Providers/commissioners should consult with commissioning support if confirmation is required around whether an incident should be deemed as serious and reportable. Guidance is attached at Appendix 1.



5.1.2

This procedure must not interfere with existing lines of accountability nor replace the duty to inform the police and/or other organisations or agencies as required. I.e. CQC, Health and Safety Executive, Safeguarding, Information Commissioners Office.

In particular, NHS providers may still have a responsibility to report through the NHS Serious Untoward Incident process on to the StEIS system. This does not, however, negate or substitute the responsibility to inform the service commissioner.



5.2 

Public Health should have an authorised person/s responsible for deciding how an incident should be managed and investigated.



5.2.1 

The named person should involve their communications lead in the assessment of incidents for potential media impact. The Council should prepare a press release to respond to media enquiries where media interest is anticipated. 







5.2.2 

When an individual has died or is seriously injured and non-accidental injury is suspected then the provider should follow the process below.



1. Inform the police and/or other organisations or agencies as required;

2. Local Safeguarding procedures must be followed;

3. CQC also need to be informed of any death of a service user involving a CQC registered provider.

4. Incidents of homicide should also be reported to the lead commissioner.





5.2.3 

In the case of incidents with wider public health consequences such as, those in screening programmes, or those related to healthcare associated infections, local public health and health protection expertise should be engaged in the investigation and national, regional and local guidance followed.  Information on national guidance can be found on the National Patient Safety Agency website http://www.nrls.npsa.nhs.uk/.



5.3 Reporting serious incidents

5.3.1 

The Public Health contract outlines how provider organisations should report any serious incident to the lead commissioner in Blackburn with Darwen Council within a maximum of 24 hours or as soon as known.  An incident report monitoring template is provided within the contract for completion (see Appendix 2)





Care should be taken to ensure that all sections are completed and as much detail as possible is included.  Information should be provided in a manner which maintains the anonymity of service users and staff involved, 



• Date of incident and date report was submitted

• Summary of immediate cause of incident and/or any injury/loss

• Summary of main contributing factors

• What corrective action was taken?

• What immediate changes have been introduced to prevent this incident recurring?











5.4 Initial Assessment

5.4.1 

Once Blackburn with Darwen Council has received notification of a serious incident, an assessment will be carried out. The following options will be considered:



1. No further action is needed and Blackburn with Darwen Council confirms that the incident is closed after confirmation from lead commissioner and PH Consultant.


2. Further action required and the lead commissioner will inform the provider on the level of investigation and report required. This may be a Management Report, a full Root Cause Analysis or a Significant Event Audit. Each should include a fully resourced Action Plan to address any findings.


3. Blackburn with Darwen Council Public Health team may declare a particular incident to be a major incident and involve the on call Director of Public Health and / or Regional Director of Public Health in the incident management.


4. Designated Public Health Risk Lead and Integrated Contracts and Commissioning Head of Service will receive regular monthly performance reports on reportable incidents, which will also include bi-annual reporting to the Public Health Senior Management Team and other relevant Boards as required.



5.5. Criteria for Incident Closure

Closure of incidents reported may be considered after submission of the

Internal investigation report and action plan (if appropriate). However, if there are significant recommendations, closure may be delayed until these recommendations, or the associated action plan, have been implemented.  

















6. IMPLEMENTATION

6.1 Immediate actions on notification to BwD that a Reportable Incident has occurred in a Provider Service





On receipt of a notification (either by telephone, letter or email via contractsandquality@blackburn.gov.uk ) of a reportable incident, the incident database will be populated with the information from the Incident Report Form (Appendix 2) and a lead officer from the Integrated Commissioning Team identified to support the process (where appropriate).

An email will then be forwarded to the relevant lead commissioner in Public Health and the following people will be copied into the notification email for information:



· Public Health consultant with responsibility for risk management

· Public Health Risk Lead



The lead commissioner/Contracts and Commissioning Manager will make an initial assessment of the incident from the information provided.



The purpose of this is to assess the immediate impact of the incident, be assured that appropriate remedial action has been taken and to agree/confirm the investigation timetable and reporting arrangements required of the provider organisation.



Internal investigation reports will be required within 45 working days from the date the incident was reported.   If the organisation faces unavoidable delays in its investigation of an incident, e.g. police investigation, the lead commissioner should be notified of the reason for the delay and the anticipated delay period and a new reporting timescale will be negotiated on a case by case basis.



Where the Lead Commissioner/officer in Blackburn with Darwen Council believes that the incident has significant implications for the Council in terms of managerial or media issues, the matter will be escalated immediately to the Director of Public Health and any other relevant Head of Service for action.









6.2 Internal Performance Management and Monitoring



The Integrated Contracts and Commissioning Team will take the lead operational responsibility for the implementation of this procedure. This will include maintaining an accurate electronic database to record and track incidents and progress with reporting, action planning and receiving assurance that actions are being implemented. 



Reporting will be through the Public Health Risk Lead and Head of Service Integrated Contracts and Commissioning, who will inform the Head of Service Transformation.

Issues of concern on lack of adherence to timescales and lack of progress with action plans will be flagged in the first instance with the Public Health Risk Lead before being escalated to the Director of Public Health.



6.3 Learning from Experience



Blackburn with Darwen Council is committed to improvement in quality and safety in commissioned services.

A systematic approach to the analysis of service user intelligence will be developed which supports the commissioning of safe services which meet the quality requirements.

Blackburn with Darwen Council will make explicit reference within contracts as to its expectation regarding incident reporting and management. The quality reviews with provider services will enable local discussions on areas of concern or give an opportunity to facilitate the sharing of good practice. 

Blackburn with Darwen Council will promote good practice guidance for investigation and review of Serious Incidents.



6.5 Key Performance Indicators 



· Blackburn with Darwen Council can demonstrate contact with provider within 2 working days of receipt of notification.



· Blackburn with Darwen Council can evidence feedback on lessons learned into the quality process.
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BLACKBURN WITH DARWEN BOROUGH COUNCIL


REPORTABLE INCIDENTS TO BLACKBURN WITH DARWEN BOROUGH COUNCIL


The aim of the Incident Reporting Procedure is to ensure that service user safety and other reportable incidents are appropriately managed by Blackburn with Darwen.  In any event, the Authority can effectively utilise lessons learned to improve service quality, address the concerns of service users and promote public confidence in all services commissioned by the Borough. 


The procedure will be managed by the Integrated Contracting and Commissioning Team and lessons learned will be shared with commissioners and providers in order to monitor actions and improve the quality of services provided to the citizens of Blackburn with Darwen.



Below is a list of potential reportable events which would require notification to the Authority. All incidents should be reported to the Risk Management Team via the phone or e-mail as detailed below.  A member of the Integrated Commissioning Team will then be in contact to discuss the next steps and actions required.



If in doubt as to whether an incident should be reported, please contact the Integrated Contracting and Commissioning Team who will provide further clarify and advice:


Integrated Contracting and Commissioning Team      Email:
contractsandquality@blackburn.gov.uk


			Event to be notified


			Examples


			Timescales





			


			


			





			An allegation or instance of abuse, neglect or other harm 






			Any instance of abuse, neglect or harm to/of a person who uses the service 


Note: Local Multi-Agency procedures MUST be followed. 


			Within 24 hours of making the report or of becoming aware of the report.








			The death of any person who uses the service, including the circumstances of the death


			Any death of a person who uses the service.



Should include the date, time and cause of death (if known) and any other relevant information.  Also include the name of the person certifying the death, if known.



Where the service is a care home we also ask for the date of admission (though this is not statutorily required).






			Without delay



(Care Homes)



Within 24 hours of becoming aware



(other services)









			The outbreak of any infectious disease which in the opinion of any registered medical practitioner is sufficiently serious to be so notified


			Any disease that is notifiable under the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995 (RIDDOR).



Any disease that requires notification under the Public Health (Control of Disease) Act 1984 or Public Health (Infectious Diseases) Regulations 1988.



When a person contracts a serious infectious disease the provider should ask their GP and / or the Health Protection Agency whether it should be notified to the Commission.



Diseases that should be notified include C Difficile and MRSA 


			Without delay



(Care Homes)



Within 24 hours of becoming aware



(other services)





			Any serious injury to a person who uses the service


			The development of a pressure sore of grade 2 or above.



A serious injury that results in a consultation with a medical practitioner.


Serious injury caused by self-harm 


Incidents reportable to the Health and Safety Executive or the Environmental Health Department of the Local Authority relating to the delivery of the contracted services 



Incidents that result in notification of adverse incidents involving medical devices that are reportable to the Medicines and Healthcare Products Regulatory Agency (MHRA)  






			Without delay



(Care Homes)



Within 24 hours of becoming aware



(Schemes)









			Any event which adversely affects the well-being or safety of any person who uses the service;


			Serious incidents of threatening or challenging behaviour in which a person is harmed or at risk of harm.



Any allegation or suspicion of abuse of a person who uses the service.



Incidents or allegations of harassment or discrimination against a person.



Staff levels falling below a safe level.



Any occasion on which the missing persons procedure is used.



Involvement of the police in a matter involving the well-being of a person.



Significant damage to premises that affects residents.



Failure of any safety related equipment such as fire detection or call systems.



Incidents of alcohol or drug abuse by a resident (dependent upon the type of service provided).


			Without delay



(Care Homes)



Within 24 hours of becoming aware



(Schemes)





			Any event of misadministration of medication


			An error in the administration of prescribed medication 



Any error involving controlled drugs, including unexplained loss or theft.






			Without delay









			Significant incident reported to or investigated by the police in relation to care / support.






			Any incident related to the scheme that is reported to or investigated by the police.






			Within 24 hours of becoming aware









			Any information security incident involving the actual/potential loss of personal information that could cause significant harm/distress to individuals and impact upon the organisation.






			Breach of confidentiality



Data loss/theft



Loss or theft of data or equipment on which data is stored



Inappropriate access controls allowing unauthorised use



Equipment failure



Human error



Unforeseen circumstances such as a fire or flood



Hacking attack



‘Blagging’ offences where information is obtained by deceiving the organisation who holds it






			Without delay









			Any issues that might create adverse publicity relating to the contracted services’






			major disputes with neighbours or suicides



Reports on service user’s death in unexplained circumstances


			As soon as possible





			A known anticipated inability to continue providing part or all of the service (for instance because of loss of staff or premises)


			Plans/changes to its premises that will significantly impact upon the quality of life and / or the services and facilities used by residents.



Significant alterations to premises






			As soon as practicable
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			Strategic Commissioning People























Incident Report Monitoring Template














Provider Name:						Date of Incident:





Service User (Initials and DOB):





Date Reported: 





Lead Officer Contact Details: 














Name of Person completing this template:








			


Summary of incident and /or any injury/loss








			




















			


Summary of main contributing Factors








			




















			


What action was taken?








			

















			


Proposed Level of Investigation and Report (to be agreed with Integrated Commissioning Team)
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Serious Incidents: Reporting and Action Process


The aim of the Serious Incident Reporting Procedure is to ensure that service user safety and other reportable incidents are appropriately managed by Blackburn with Darwen Council. Lessons learned can be effectively utilised to improve service quality, address the concerns of service providers and promote confidence in all services commissioned by the Borough. 



The aim of this flow chart is to standardise the reporting and risk management process for serious reportable incidents.  Please also refer to the accompanying guidance document, ‘Serious Incident Reporting Procedure – Performance Management of Untoward Incidents’.



































































































Key contacts:



contractsandquality@blackburn.gov.uk 


Incident reported:




To service lead officer




To the Safeguarding team




To the CCG




To the CSU




To a council officer




To Customer Care 




To BwD risk management team



















By a service provider




By a service user/relative




By the CSU




By other council officers




By the Clinical Commissioning Group (CCG)




By another key professional



















Details to be forwarded to 




� HYPERLINK "mailto:contractsandquality@blackburn.gov.uk " �contractsandquality@blackburn.gov.uk � 




This is a secure email address with access limited to relevant officers only.  Details to be forwarded should also include completed Incident Report Monitoring form where appropriate



















Integrated Contracts and Commissioning Team access the information via the secure email account and record the details into relevant sections of the Incident Reporting Database. An alert email is sent to the relevant lead commissioner and copies are sent to the relevant Risk Manager 









Please note, the Care Quality Commission must be informed of any death of service users in CQC registered services. 














Contracts and Commissioning Team liaises with lead officer to co-ordinate reporting to other agencies i.e. CCG, Medicines Management, DoH, CQC









Contracts and Commissioning Team assign an officer to liaise with appropriate lead commissioner. Provider to investigate/develop an internal investigation report (within 45 days)/action plan as necessary









Control of drugs issues to be investigated by the Medicines Management Team














If possible media impact – advise Communications team and relevant Head of Service




Potential wider PH consequence  - involve Health Protection officer




If NHS provider have they recorded incident  on STEIS* system









For safeguarding alerts / incidents, the Safeguarding Team will take the lead and the service commissioner will not undertake an investigation i.e. site visit whilst this is taking place.  However, the commissioner will work in conjunction with Safeguarding and undertake the actions requested i.e. provider meetings, looking into contractual / quality issues, attendance at case conferences etc.














Actions to be identified and recorded onto the database with the purpose for these to be monitored and reported against









With all the information received / discussions / actions etc. the incident will be risk rated which will inform the frequency of update required









Additional actions etc. will be added as and when they arise during the investigation









This will be dependent upon the nature of the incident, actions required etc.









The frequency of update to be agreed (i.e. daily, weekly, fortnightly etc.)









The Contracts and Commissioning Senior Manager to be provided with a progress update on the actions identified as per the frequency of update previously agreed









Information recorded on the database and tracked.  The progress to also be colour coded (i.e. closed, progressing, serious issues, out of timescale etc.)









On a bi-annual basis a report to be produced and discussed at  cross departmental meeting  with representation from Safeguarding, Contracts, Quality, Complaints/ Medicines Management/CCG and other depts. as appropriate









On a monthly basis progress report to be forwarded to:









Blackburn with Darwen Public Health Risk Lead for closing of incidents if required and reporting to senior management.




Contracts, Commissioning and Quality Leads
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DATED

BLACKBURN WITH DARWEN BOROUGH COUNCIL

And 

(NAME OF PROVIDER)

VARIATION AGREEMENT

Provision of ……….

Contract Reference:…….(if applicable)

THIS AGREEMENT is made on the      day of                                    

BETWEEN 


1 BLACKBURN WITH DARWEN BOROUGH COUNCIL, having its principal place of business at, Town Hall, King William Street, Blackburn Lancashire,BB1 7DY (the “Council”);and   

2 (NAME OF CONTRACTOR)   having its registered office at (INSERT DETAILS) (the “Provider”).  


(together “the Parties”, each a “Party”)

BACKGROUND 


1 The Council entered into an agreement with the Provider on the day of     202* whose purpose was the provision of (STATE THE SERVICES) (the “Original Agreement”).

2 The Parties have mutually agreed to vary the terms of the Original Agreement in the manner set out in this Agreement.

THE PARTIES HAVE AGREED AS FOLLOWS:


1 DEFINITIONS AND INTERPRETATION 

Words and expressions defined in the Original Agreement shall, unless the context otherwise provides, have the same meanings in this Agreement.


2 THE ORIGINAL AGREEMENT

2.1 This Agreement is supplemental to and amends the Original Agreement.


2.2 Save as amended by this Agreement the provisions of the Original Agreement (and any documentation ancillary to it) shall continue in full force and effect and, where specified in the Original Agreement, shall continue to subsist following termination of the Original Agreement.

2.3 To the extent there is any conflict between the provisions of the Original Agreement (and any documentation ancillary to it) and this Agreement the provisions of this Agreement shall prevail.


3 VARIATION


In consideration of the Parties agreeing to enter into this Agreement each Party hereby agrees pursuant to Clause ** of the Original Agreement to vary the Original Agreement, with effect from the [                                ] as follows:

             STATE WHAT CHANGES ARE 


            EXAMPLE OF CHANGE

3.1 Clause * of the Original Agreement is to be deleted in its entirety and the following new Clause  be substituted in its  place:

“GDPR.”


              3.2      Clause *   is to be deleted in its entirety.

4 GENERAL 

4.1 This Agreement together with the Original Agreement sets out the entire agreement and understanding between the Parties in respect of the subject matter of the Original Agreement. 


4.2 The waiver by either Party of any breach of this Agreement shall not prevent subsequent enforcement of that term and shall not be deemed to be a waiver of any subsequent breach.

4.3 No purported deletion, addition or variation of this Agreement shall be effective unless it is in writing and is signed by or on behalf of each Party.


4.4 This Agreement may be executed in two counterparts, each of which when executed will be an original and such counterparts together shall constitute one and the same Agreement.   

4.5 A person who is not party to this Agreement shall have no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement.  This Clause does not affect any right or remedy of a person which exists or is available otherwise than pursuant to that Act.


4.6 This Agreement shall be governed by and construed in accordance with English law and each Party irrevocably submits for all purposes in connection with this Agreement to the exclusive jurisdiction of the courts of England.

This Agreement has been entered into by the Parties on the date above.

Signed on behalf of The Council by:
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Authorised Signatory


Print name: Zoe Evans

Position: Head of Strategic Commissioning (Peoples) & Finance. 

Signed on behalf of the Provider by:


…………………………………………


Authorised Signatory


Print name: ………………………….

Position: ……………………………..

Date: ………………………………..
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