APPENDIX 1
SCHEDULE OF AMENDMENTS 
JCT MINOR WORKS BUILDING CONTRACT 2016
(with/without CD)
This is the Schedule of Amendments referred to in

Article 10 of the Contract 

ARTICLES

ADD after Article 8 the following additional NEW Articles:-

“Article 9:   Effect of Approval 
Notwithstanding any other provision of this Contract, the Contractor shall not be relieved from his obligations under this Contract nor shall such obligations be removed, restricted, limited or qualified in any way by the presence of the Employer or the Architect/Contract Administrator or his agents or representatives on the site of the Works or the carrying out of tests on the instructions of the Employer or the Architect/Contract Administrator or by any instruction, direction, admission, consent, approval, confirmation, sanction, acknowledgment, advice or inspection made or given by or on behalf of the Employer or the Architect/Contract Administrator.

Article 10: Incorporation of Schedule of Amendments
The Articles of Agreement and Conditions shall be amended in accordance with the Schedule of Amendments annexed at Appendix 1 which shall take precedence over the printed text of the JCT Minor Works Building Contract/with Contractor Design, 2016 Edition.

Article 11:  Contractor's Parent Company Guarantee

The Contractor shall, if requested, no later than the date of this Contract, procure the execution and delivery of a parent company guarantee in favour of the Employer in the form attached in the Specification.  The parent company guarantee shall be executed and delivered by the parent company of the Contractor, or if more than one parent company, the parent company as determined by the Employer. If the Contractor does not procure execution and delivery of the parent company guarantee, then, notwithstanding any other term of this Contract, the Employer may deduct 10% from the sums that would otherwise be due to the Contractor under this Contract

Article 12:  Performance Bond

The Contractor shall, if the Contract Sum is £500k or more, no later than the date of this Contract, procure the execution and delivery of a bond in favour of the Employer in the form attached to the Specification.  The bond amount shall be no less than 10% of the Contract Sum.  The bond shall be executed and delivered by a surety approved by the Employer, acting reasonably.  If the Contractor does not procure execution and delivery of the bond, then, notwithstanding any other term of this Contract, the Employer may deduct 10% from the sums that would otherwise be due to the Contractor under this Contract.

CONDITIONS 

Section 1:  
Definitions and Interpretations

Clause 1.1. 
Definitions
AMEND the definitions as follows:

INSERT new definition:

"Beneficiary: 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
[or any party with an interest in the site or any part of the site, or any successor in title of the parties listed above or any purchaser of their interest in the site or part of the site, or any sub-lessee of their interest in the Site or any part of the site as notified to the Contractor from time to time].
INSERT new definition:

"Commercially Sensitive Information: the information listed in Part 1 comprising the information of a commercially sensitive nature relating to the Contractor or its business which the Contractor has indicated to the Employer that, if disclosed by the Employer, would cause the Contract significant commercial disadvantage or material financial loss."


ADD to the end of the definition of "Conditions", before the full stop: 
"each as amended by the Schedule of Amendments".


ADD to the end of the definition of "Contract Particulars", before the full stop:

"and as amended (if applicable) by the Schedule of Amendments".


INSERT new definition:

"Deleterious: materials or equipment that are generally accepted, or generally suspected, in the construction industry at the relevant time as posing a threat to the health and safety of any person; or posing a threat to the structural stability, performance or physical integrity of the Works or any part or component of the Works; or  reducing, or possibly reducing, the normal life expectancy of the Works or any part or component of the Works; or not being in accordance with any relevant British Standard or equivalent European Standard or any publications of the Building Research Establishment related to the specification of products or materials, relevant code of practice, good building practice or any applicable agreement certificate issued by the British Board of Agreement."

INSERT new definition:

“Employer: the person named as Employer in the Agreement, his successors in title and permitted assignees.”

INSERT new definition:

"Environmental Information Regulations: the Environmental Information Regulations 2004 together with any guidance and/or codes of practice used by the Information Commissioner or relevant Government Department in relation to such legislation."

INSERT new definition:


"FOIA: The Freedom of Information Act 2000 and any subordinate legislation (as defined in Section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such Act."
INSERT a new definition:

"FOIA Exemption: Any applicable exemption to the FOIA including, but not limited to, confidentiality (Section 41 FOIA), trade secrets (Section 43 FOIA) and prejudice to commercial interests (Section 43 FOIA)."

INSERT new definition:

"Funder: a person that has provided, or is to provide, finance in connection with the whole or any part of the Works or the completed Works; or the site of the Works, whether that person acts on its own account, as agent for a syndicate of other parties or otherwise."

INSERT new definition:


"Key Sub-contractor: a sub-contractor named or identified in the Contract and any replacement of that sub-contractor."
INSERT new definition;

"Law: Any:

(i) Act of Parliament;

(ii) regulations, statutory instruments and all subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978;

(iii) any exercise of the Royal Prerogative; and

(iv) any enforceable community right within the meaning of Section 2 of the European Communities Act 1972;

in each case in force in England."

INSERT a new definition:

"Material:  all designs, drawings, models, plans, specifications, design details, photographs, brochures, reports, notes of meetings, CAD materials, calculations, schedules, programmes, bills of quantities, budgets and any other materials provided in connection with the Works (and completed Works) and all updates, amendments, additions and revisions to them and any works, designs, or inventions incorporated or referred to in them for any purpose relating to the Works (and completed Works)".



INSERT a new definition:


"Personal Data: has the meaning given it in section 1(1) Data Protection Act 1998."

INSERT new definition:

"Permitted Uses: the design, construction, completion, reconstruction, modification, refurbishment, development, maintenance, funding, disposal, letting, fitting-out, advertisement, demolition, reinstatement and repair of the Works (and the completed Works)."

INSERT new definition:

"Professional Consultant: a professional consultant named or identified in the Contract and any replacement of a Professional Consultant."
INSERT new definition:

"Purchaser: the party notified by the Employer to the Contractor as the purchaser of property forming part of the Works."
INSERT a new definition:

"Requests for Information: has the meaning set out in the FOIA or any apparent request for information under the FOIA or the Environmental Information Regulations."
INSERT new definition:

"Sub-Contractors: sub-contractors to the Contractor."

INSERT new definition:

"Tenant: the party notified by the Employer to the Contractor as a tenant of property forming part of the Works." 

INSERT new definition:

"Third Party Agreements: the extracts from agreements between the Employer and third parties, which are notified to the Contractor prior to the Base Date or identified in the Contract, as supplemented by any instruction from the Architect/Contract Administrator referred to in clause 3.6.1."
Clause 1.2
After "Employer's Requirements:

After "override or modify" delete the Agreement or these Conditions and add:

"the Schedule of Amendments, "
Clause 1.5
Delete clause 1.5, but not its heading, and replace with:

"Other than any rights as take effect pursuant to collateral warranties executed in favour of third parties pursuant to these Conditions, nothing in this Contract confers or is intended to confer any right to enforce any of its terms on any person who is not a party to it."
Clause 2.1
ADD a new sub-clause 2.1.5:

"The Contractor shall not knowingly use or suffer or permit the use in the Works of any products or materials, which, at the time of use, are Deleterious.   If in the performance of his duties under this Contract, the Contractor becomes aware that he or any person specified, approved or used any such products or materials, the Contractor shall immediately give written notice to the Architect/Contract Administrator of the same.   This clause 2.1.5 does not create any additional duty for the Contractor to inspect or check the work of others which is not otherwise required by this Contract.”
Clause 2.1
ADD a new sub-clause 2.1.5.1

The Contractor shall only use materials approved by the Design Team in carrying out the Works (unless the Employer agrees otherwise in writing or the contrary is set out in the Employer's Requirements). 

For the avoidance of doubt, all materials  used or included in the Works shall be of satisfactory quality, and shall  conform with Relevant British Standards and \or codes of practice .

ADD a new sub-clause 2.1.6:

"Notwithstanding any other provision of this Contract, the Contractor shall not be relieved from his obligations under this Contract nor shall such obligations be removed, restricted, limited or qualified in any way by the presence of the Employer or the Architect/Contract Administrator or his agents or representatives on the site of the Works or the carrying out of tests on the instructions of the Employer or the Architect/Contract Administrator or by any instruction, direction, admission, consent, approval, confirmation, sanction, acknowledgment, advice or inspection made or given by or on behalf of the Employer or the Architect/Contract Administrator. Notwithstanding any other provision of this Contract, the term 'approval' when used in the context of any approval to be given by the Employer or the Architect/Contract Administrator shall have the meaning 'acceptance of general principles only', and no such approval or any consent given by the Employer or the Architect/Contract Administrator nor any inspection of or failure to inspect the Works shall diminish or relieve the Contractor from any of his obligations or liabilities under this Contract. No comments made nor the fact that no comments are made shall be construed as acceptance or approval nor shall the Employer or the Architect/Contract Administrator be responsible for any work done on the basis of them and the Contractor shall remain fully responsible for the adequacy of the Works".

Clause 2.8 
INSERT after "instructions that are not occasioned by a default of the Contractor" the following:
"but not to the extent that such instructions are reasonable."

ADD a new sentence at the end of clause 2.8:
"The Contractor's entitlement to an extension of time shall be reduced to the extent that any act or omission of the Contractor, his servants or agents or any Sub-Contractor or supplier or their servants or agents may have contributed to the delay or to the extent the Contractor failed to give early warning of the delaying event which an experienced contractor could have given."
Clause 2.11
ADD to the end of clause 2.11:

"Provided that the Architect / Contract Administrator shall not be required to issue any Certificate of Making Good earlier than the expiry of the Rectification Period."

INSERT new clause 2.12:
2.12
"Where the MW contract is with Contractor Design add this new clause 2.12: The Contractor shall be fully responsible in all respects for any design of the CDP Works that is carried out by a professional consultant or specialist designer or sub-contractor that the Contractor has or will employ (including, without limitation, a person employed at the request of the Employer or novated to the Contractor) whether such design work is carried out before, on or after the date of this Contract. Any design of the CDP Works undertaken prior to the Base Date shall be treated for all the purposes of this Contract as undertaken by the Contractor.

ADD a new clause 2.13

The Contractor shall complete all snagging within the first 6 months of the 
defects period. If the Contractor fails  to complete the snagging   within this 
period unless the Employer agrees otherwise in writing, the Employer may, by Itself, or by the engagement of others, carry out the works necessary to complete the Snagging , at the risk and cost of the Contractor.
"Third Party Agreements
.1 The Contractor shall be deemed to have read the Third Party Agreements and to be fully aware of the obligations, risks and liabilities assumed by the Employer under them.

.2 The Contractor shall perform and assume, as part of its obligations under this Contract, the Employer's obligations, liabilities and risks contained within the Third Party Agreements that relate to the carrying out of the Works as if they were expressly referred to in this Contract as obligations, liabilities and risks of the Contractor, all other things being equal.

.3 The Contractor shall ensure that no act or default or omission on its part or on the part of any of the Contractor's Persons in relation to the performance by the Contractor of its obligations under this Contract shall cause, contribute or otherwise give rise to any breach by the Employer of any of its obligations under the Third Party Agreements."
INSERT new clause 2.14:

“Site Conditions
The Contractor has had an opportunity of inspecting the physical conditions (including the sub-surface conditions) and other conditions of or affecting the site of the Works and shall be deemed to be fully acquainted with the same before the date of this Contract and to have obtained all necessary information as to risks, contingencies and all other circumstances which may influence or affect the execution of the Works.  Notwithstanding any other provision of this Contract, no failure on the part of the Contractor to discover or foresee any such condition, risk, contingency or circumstance shall entitle the Contractor to any additional payment (whether by way of an addition to the Contract Sum or otherwise).  As between the Contractor and the Employer, the Contractor shall not and shall not be entitled to rely upon any survey, report or other document prepared by or on behalf of the Employer regarding any such matter as is referred to in this clause 2.14 and the Employer makes no representation or warranty as to the accuracy or completeness of any such survey, report or document. The Employer shall have no liability arising out of or in relation to any such survey, report or document or from any representation or statement, whether negligently or otherwise made, contained in such survey, report or other document.”
Clause 3.1 
DELETE clause 3.1 and SUBSITUTE
".1
The Employer may, assign or otherwise transfer the benefit of this Contract to any person.  In this Contract the term "Employer" shall all be construed accordingly.

.2
Without prejudice to clause 3.1.1, the Employer may charge, or assign by way of security, the benefit of this Contract to any Funder (and the Funder may reassign the benefit of this Contract to the Employer on redemption of that security).

.3
The Employer shall notify the Contractor of any assignment.  If the Employer fails to notify the Contractor, the assignment shall still be valid.

.4
The Contractor shall not contend that any person to whom the benefit of this agreement is assigned under this clause 3.1 may not recover any sum under this Contract because that person is an assignee and not a named party to this Contract.

.5
The Contractor shall not assign or charge the benefit of this Contract or any right arising under it without the prior written consent of the Employer, which the Employer may withhold at its absolute discretion."

Clause 3.3
 In sub-clause 3.3.2, after "Short Form of Sub-Contract" INSERT:

"with such reasonable amendments as shall be required to comply with this Contract and the Agreement. The Contractor shall notify the Employer and Architect/Contract Administrator if it intends to appoint a Key Sub-contractor or a Sub-Contractor using a different form of sub-contract and shall, on request, provide a full copy of that different form of sub-contract to the Employer."

INSERT a new sub-clause 3.3.4:

“3.3.4 Where the Architect/Contract Administrator has consented to the sub-contracting of the whole or any part of the Works, the Contractor shall obtain the Employer’s written consent to the form of a Sub-Contract for any person, firm or company to be employed in such sub-contracting before any such Sub-Contract is entered into and shall not afterwards terminate the employment of, or substitute, any such person, firm or company, retained in respect of such sub-contracting without the prior written consent of the Employer (such consent shall not be unreasonably withheld or delayed).”

INSERT a new sub-clause 3.3.5
“3.3.5
Within 21 days of entering into a sub-contract the Contractor shall provide the Employer with a certified copy of the relevant Sub-Contract and shall not alter, waive, vary or depart from any terms of the relevant Sub-Contract without the Employer’s prior written consent.”

INSERT a new sub-clause 3.3.5.1
3.3.5.1
Where the Contractor submits an invoice to the Employer   for the Works, the Employer will consider and verify that invoice [in a timely fashion OR within [7] days].

3.3..5.2  The Employer   shall pay the Contractor any sums due under such an invoice no later than a period of 30 days from the date on which the Employer has determined that the invoice is valid and undisputed. 

3.3.5.3
Where the Employer fails to comply with clause 3.3.5.1, and there is an undue delay in considering and verifying the invoice, the invoice shall be regarded as valid and undisputed for the purposes of clause 3.3.5.2 [after a reasonable time has passed OR [7] days] after the date on which it is received by the Employer. 

3.3.5.4.Where the Contractor enters into a Sub-Contract, the Contractor shall include in that Sub-Contract:

(a)
provisions having the same effect as clause 3.3.5.2.1 to clause  3.3..5..2  of this agreement; and

(b)
a provision requiring the counterparty to that Sub-Contract to include in any Sub-Contract which it awards provisions having the same effect as clause  3.3.5.1 to clause  3.3.5.3 of this agreement.

In this clause 3.3.5.3, "Sub-Contract" means a contract between two or more suppliers, at any stage of remoteness from the Employer  in a subcontracting chain, made wholly or substantially for the purpose of performing (or contributing to the performance of) the whole or any part of this agreement.

Clause 3.7.1
At the end of the clause INSERT:

“Where the Architect/Contract Administrator has consented to the sub-contracting of the whole or any part of the Works, the Contractor shall obtain the Employer’s written consent to the form of a Sub-Contract for any person, firm or company to be employed in such sub-contracting before any such Sub-Contract is entered into and shall not afterwards terminate the employment of, or substitute, any such person, firm or company, retained in respect of such sub-contracting without the prior written consent of the Employer (such consent shall not be unreasonably withheld or delayed).”

Clause 3.9 
Delete sub-clause 3.9.1 and replace with:



"Number not used."
Clause 3.10
INSERT a new clause 3.10:

“Construction Phase Plan

3.10
Where it is the Contractor’s responsibility to prepare the Construction Phase Plan then:

3.10.1
if as a result of the Construction Phase Plan not being ready construction of the works cannot start on the Date of Possession, the Contractor shall not be entitled to any addition to the Contract Sum as a result of the Contractor not being able to commence the construction of the Works on the Date of Possession; and

3.10.2
if the Construction Phase Plan has to be varied or supplemented during the execution of the Works, the Contractor shall not be entitled to any addition to the Contract Sum as a result of the varying or supplementing of the Construction Phase Plan and the Contractor shall reimburse the Employer in respect of any loss or additional expense which the Employer suffers or incurs as a result of the varying or supplementing of the Construction Phase Plan.”

Clause 3.11
ADD new clause 3.11:

"Obligation to insure

The Contractor shall maintain  product liability insurance for such amount and on such basis stated in the JCT Contract Particulars (if stated) for a period beginning on the date of this agreement and expiring after the period of years stated in the Contract Particulars, provided that (subject to clause 3.12) such insurance is available at commercially reasonable rates and terms. The Contractor shall maintain that product liability insurance:

.1 with reputable insurers lawfully carrying on insurance business in the UK or EU;

.2 on customary and usual terms and conditions prevailing for the time being in the insurance market; and

.3 on terms that do not require the Contractor to discharge any liability before being entitled to recover from the insurers and that would not adversely affect the rights of any person to recover from the insurers under the Third Parties (Rights Against Insurers) Act 1930."
Clause 3.12 
Add a new clause 3.12:

"Commercially reasonable rates

Any increased or additional premium required by insurers for the insurance referred to in clause 3.11 because of the Contractor's claims record or other acts, omissions, matters or things particular to the Contractor shall be deemed to be within commercially reasonable rates."
Clause 3.13
Add a new clause 3.13:

"Evidence of insurance

Whenever the Employer reasonably requests, the Contractor shall send the Employer evidence that the Contractor's insurance referred to in clause 3.11 is in force, including, if required by the Employer, an original letter from the Contractor's insurers or brokers confirming:

.1 the Contractor's then current product liability insurance; and

.2 that the premiums for that insurance have been paid in full at the date of that letter."
Clause 5.1
In clause 5.1 after "caused by the carrying out of the Works" INSERT:
"or of any other obligation pursuant to Section 2 of the Conditions".

Clause 5.2
In clause 5.2, after “carrying out of the Works” INSERT:

“or of any other obligation pursuant to Section 2 of the Conditions.”
Clause 5.3
After clause 5.3 INSERT a new clause 5.3A:

“Trespass and Nuisance
5.3A.1
The Contractor shall at all times take reasonable measures to prevent any trespass, public or private nuisance (including, without limitation, any nuisance caused by noxious fumes, noisy working operations or the deposit of any materials or debris on the public highway) or other interference with the rights and activities of any adjoining or neighbouring land owner, tenant or occupier or any statutory undertaker arising out of the carrying out of the Works and shall assist the Employer in defending any relevant action or proceedings which may be instituted.

5.3A.2
The Contractor shall be responsible for and shall indemnify the Employer from and against any and all expenses, liabilities, losses claims and proceedings whatsoever resulting from any such trespass, nuisance or interference, except only where such trespass, nuisance or interference is the consequence of a Variation or other instruction by or on behalf of the Employer (which is itself not the result of any negligence, default or breach of contract by or on behalf of the Contractor or any of the Contractor’s Persons and has not been avoided despite the Contractor using all reasonable and practical means to avoid the same).

5.3A.3
The Architect/Contract Administrator may issue to the Contractor such instructions as he considers necessary if any injunction is granted or Court order is made in consequence of any such trespass, nuisance or interference, but (except as described above) the Contractor shall not be entitled to any additional payment (whether by way of any addition to the Contract Sum or otherwise) by reason of any such instruction.”

Clause 5.3B
ADD new clause 5.3B after new clause 5.3A:

"Contractor to prevent trespass to neighbours
Without prejudice to clauses 5.1, 5.2 and 5.3A, the Contractor shall ensure that there is no trespass by the Contractor or the Contractor's Persons (including, without limitation, the over sailing of tower crane jibs) on or over any adjoining or neighbouring property arising out of the Works and shall take all reasonable safety and other measures to prevent damage or injury to any persons including, without limitation, the occupiers of adjoining or neighbouring property and members of the public.  If carrying out the Works or any obligation pursuant to Section 2 would otherwise be an act of trespass, the Contractor shall, at no cost to the Employer, obtain the prior written agreement of the owners or occupiers of any adjoining or neighbouring to that act.  That agreement shall be subject to the approval of the Employer before its completion, such agreement not to be unreasonably withheld or delayed.  The Contractor shall comply, at no cost to the Employer, with any conditions contained in that agreement."

Clause 5.4A
In sub-clause 5.4A.1 after "effect and maintain with insurers", INSERT:
"(with the names of the Employer and the Funder shown as additional insureds)".

Clause 5.4B
In sub-clause 5.4B.1 after "effect and maintain" INSERT:
"in the names of the Employer, the Contractor and the Funder"
Clause 6.7 INSERT additional option D as follows:

Where the Contractor is engaged in working on a Site where the existing buildings are not owned by the Authority the Contractor will be required to obtain insurance to cover the Site including the new build and all existing buildings and their contents.

Clause 6.11
DELETE sub-clause 6.11.2.3.

DELETE sub-clause 6.11.3 and SUBSTITUTE with:

"Number not used."

Clause 7.1 
DELETE existing clause 7.1 and replace with:

"Tiered dispute resolution

Subject to Article 6:

.1 
if any dispute or difference arises under this Contract, directors or other senior representatives of the parties with authority to settle the dispute shall, within 10 Business Days of a notice (served in accordance with clause 1.6) from one Party to the other, meet in a good faith effort to resolve the dispute or difference;

.2 
if the dispute or difference is not resolved at the meeting referred to in clause 7.1.1, the parties shall attempt to settle it by mediation in accordance with the Centre for Effective Dispute Resolution (CEDR) Model Mediation Procedure or such other mediation procedure as shall be agreed between the parties. To initiate a mediation, a party shall give a notice (ADR notice), to the other party, requesting a mediation. The parties shall agree the identity of the mediator or, if not agreed between the parties within 10 Business Days of the ADR notice, the party who served the ADR notice shall apply to a mediator nominating body to nominate the mediator, attaching a copy of the ADR notice to its application and copying its application to the other party. 

.3
 neither Party may commence any proceedings (which for the avoidance of doubt shall not include adjudication) in relation to any dispute or difference arising under this Contract until it has attempted to settle the dispute or difference by mediation under clause 7.1.2 and either the mediation has terminated or the other Party has failed to participate in the mediation, provided that the right to issue proceedings is not prejudiced by a delay."
Clause 7.2
ADD new sub-clauses:

"7.2.1 The Adjudicator shall give reasons for his decision and shall deliver his decision to the Parties as soon as practicable and within 2 Business Days of making his decision.

7.2.2 The Adjudicator shall notify the Contractor and the Employer as soon as practicable, if he becomes aware that he has any interest in the Works, the subject matter of the adjudication, or the parties."

Clause 5.8
INSERT new clause 5.8:

"5.1
Contractor's collateral warranty

5.8.1 
Within 10 Business Days of a request from the Employer, the Contractor shall execute and deliver a deed or deeds of collateral warranty in favour of any Beneficiary, Purchaser, Funder and Tenant in the form of the relevant deed of collateral warranty set out in the Specification.
5.8.2 Where the Employer has given notice to the Contractor under clause 5.8.1 then the Employer and the Contractor may not (without the persons referred to in those notices' consent) amend or vary clauses 5.8.1 to 5.8.3 (inclusive) or the relevant part of parts of the form of warranty.

5.8.3 Without prejudice to clause 5.8.2, where the Employer has given notice to the Contractor under clause 5.8.1 that refers to a Funder, neither the Employer nor the Contractor shall agree to rescind this Contract, and the rights of the Contractor to terminate his employment under this Contract or to treat it as repudiated shall be subject to the Funder's step-in rights under the collateral warranty but, unless and until the Funder gives notice of step-in under the collateral warranty, the Employer and the Contractor may (without the consent of the Funder) agree to amend, vary or waive any term of this Contract."

Clause 5.9
INSERT new clause 5.9:

"Professional Consultants - collateral warranties

Within 10 Business Days of the date of this Contract (or, if later, within 10 Business Days of the appointment of a Professional Consultant), the Contractor shall ensure that each Professional Consultant has executed and delivered a deed of collateral warranty in favour of the Employer in the relevant form attached. Within 15 Business Days of a request from the Employer, the Contractor shall procure a deed, or deeds, of collateral warranty from any Professional Consultant in favour of any Beneficiary, Purchaser, Funder and Tenant in the form set out in the relevant form attached. If any deed of collateral warranty provided by a Professional Consultant requires execution by the Contractor, the Contractor shall execute and deliver the collateral warranty to the Employer within the time limits set out in this clause."
Clause 5.10
INSERT new clause 5.10:

"Professional consultants - Contractor's duty not to terminate or vary appointments

The Contractor shall not terminate or vary the appointment of any Professional Consultant without the Employer's prior consent, which shall not be unreasonably withheld or delayed."

Clause 5.11
INSERT new clause 5.11:

"Sub-contractor collateral warranties

Within 10 Business Days of the date of this Contract (or, if later, within 10 Business Days of the appointment of a Key Sub-contractor), the Contractor shall ensure that each Key Sub-contractor has executed and delivered a deed of collateral warranty in favour of the Employer in the relevant form attached to the Specification. Within 15 Business Days of a request from the Employer, the Contractor shall procure a deed, or deeds of collateral warranty from any Key Sub-contractors then appointed, in favour of any Beneficiary, Purchaser, Funder and  Tenant  in the relevant form attached.  If any deed of collateral warranty provided by a Key Sub-contractor requires execution by the Contractor, the Contractor shall execute and deliver the collateral warranty to the Employer within the time limits set out in this clause."

INSERT SECTION 8 MISCELLAENOUS 
Clause 8
INSERT new clause 8 (Confidentiality and Publicity):

8.1 Subject always to clause 8.2 and save as may be strictly necessary for the proper performance of the Works, or as either Party may specifically consent to in writing, the Parties shall treat as confidential and shall not disclose to any person any information of a confidential nature relating to the other Parties, this Contract, which is disclosed to and/or acquired by the recipient of such information.


8.2 The general prohibition on disclosure of confidential information set out in clause 8.1 shall not apply to information which has ceased to be confidential and is in the public domain through no fault of the Parties nor to any disclosure which either of the Parties is required to make by Law.

8.3 The Contractor shall not, without the prior written consent of the Employer, publish alone or in conjunction with any other person any articles, illustrations, photographs, videos, press announcements relating to the Works or publicise this Contract or any Orders carried out pursuant to it. The Contractor shall ensure the observance of the provisions of this clause 8.3 by all its employees, servants, agents and Sub-Contractors.


8.4 The Employer shall be entitled to publicise this Contract in accordance with any legal obligation upon the Employer, including any examination of this Contract by the National Audit Office pursuant to the National Audit Act 1983 or Budget Responsibility and National Audit Act 2011 or otherwise.

Clause 9
INSERT new clause 9 (Health and Safety):

9.1 Without in any way detracting from or affecting either Party's statutory and / or regulatory duties and responsibilities and / or the specific health and safety requirements with regard to the Works, the Parties will endeavour to establish and maintain in respect of all Works a culture and working environment in which health and safety is of paramount concern to everybody involved with the Works and health and safety takes precedence over all other considerations.

9.2 As a first step towards raising health and safety standards in respect of the Works the Contractor undertakes to:

9.2.1 comply with any and all approved codes of practice produced or promulgated by the Health and Safety Executive; 

9.2.2 use reasonable endeavours to ensure that all personnel engaged by the Contractor and / or members of the Contractor's supply chain are registered cardholders under the Construction Skills Certification Scheme (CSCS) or qualified under an equivalent recognised qualification scheme;


9.2.3 ensure that all personnel engaged by the Contractor and / or members of the Contractor's supply chain receive comprehensive site specific health and safety induction training and regular refresher training;


9.2.4 ensure that all personnel engaged by the Contractor and / or members of the Contractor's supply chain have access, at all times, to competent health and safety advice in accordance with the Law; 


9.2.5 ensure that there is full and proper health and safety consultation with all personnel engaged by the Contractor and/or members of the Contractor's supply chain in accordance with the Health and Safety (Consultation with Employees) Regulations 1996; 


9.2.6 comply with its obligations under the CDM Regulations and SWMP Regulations as they apply to the Works; and


9.2.7 without prejudice to the generality of the above sub-clauses, provide and shall require its personnel to wear any special or protective clothing, headwear or footwear where the applicable rules and regulations or the nature or location of any duties upon which the Contractor's personnel shall be engaged in the provision of the Works make the wearing of necessary or appropriate. Such special or protective clothing, headwear or footwear shall be maintained and replaced as necessary by the Contractor. 


9.3 
Without prejudice to clauses 9.2 and 9.4, the Contractor shall notify the Employer immediately of:




9.3.1 any prosecution for a breach of health and safety legislation; or


9.3.2 any prohibition notices or any improvement notices issued by either the Health and Safety Executive or any other public or statutory body.


9.3.3 At any time the Employer shall have the right to verify the Contractor's records and any information provided to it relating to health and safety by any means it deems reasonably necessary.

Clause 10
INSERT new clause 10 (Safeguarding):
10.1 Where the nature of the Works involves contact with children and/or vulnerable adults, the Contractor shall put or have in place a safeguarding policy which reflects and complements the relevant statutory provisions relating to safeguarding children and/or vulnerable adults in accordance with the policies of the Employer.

10.2 As a minimum, where the nature of the Works involves contact with children and/or vulnerable adults, the Contractor’s Site Manager will have a clear DBS check.  Any other of the Contractor’s employees on Site will be under the supervision of the Contractor’s Site Manager.

Clause 11
INSERT new clause 11 (Waiver):

11.1 No waiver by a Party of any breach of this Contract shall operate as a waiver of any subsequent or continuing breach. No waiver shall be effective unless it is communicated in writing.

11.2 No failure or delay by any Party in exercising any right, power or privilege under this Contract shall impair such right, power or privilege or be construed as a waiver thereof nor shall any single or partial exercise of any right, power or privilege preclude any other further exercise thereof or the exercise of any other right, power or privilege.

11.3 The rights and remedies of the Parties herein are cumulative and non exclusive of any rights and/or remedies provided by Law.

Clause 12
INSERT new clause 12 (Data Protection):

12.1 The Contractor shall not disclose or allow access to any Personal Data provided by the Employer or acquired by the Contractor during the course of executing its obligations under this Contract, other than to a person employed or engaged by the Contractor and its legal or financial advisers.


12.2 Any disclosure of or access allowed to Personal Data shall be made in confidence and shall extend only so far as is necessary for the purposes of carrying out the Contract and shall not be disclosed in breach of any aw.


12.3 It is noted that a written agreement is required to deal with the parties' respective obligations under the Data Protection Act 1998 (the "DPA") including, in particular, the obligations in relation to the Contractor's status as the Employer's data processor controller under the DPA (for example the Contractor agreeing to act on the Employer's instructions and to follow the security obligations as placed on the Employer under the DPA) and the Contractor undertakes, where it is deemed necessary by both Parties, to enter into an appropriate agreement in this regard subject to the terms of such agreement being reasonable.

Clause 13
INSERT new clause 13 (Corruption):

13.1 The Contractor shall not do (and warrants that in entering this Contract he has not done) any of the following (referred to in this clause as "prohibited acts"):

13.1.1 offer, give or agree to give to any member or employee of the Employer any gift or consideration of any kind as an inducement or reward for doing or not doing (or having done or not having done) any act in relation to the obtaining or performance of this or any other contract with the Employer, or for showing or not showing favour or disfavour to any person in relation to this or any other contract with the Employer;



13.1.2
enter into this or any other contract with the Employer in connection with which commission has been paid or has been agreed to be paid by him or on his behalf, or to his knowledge, unless before the contract is made particulars of any such commission and the terms and conditions of any such agreement for the payment of it have been disclosed in writing to the Employer.



13.2
If the Contractor, his employees, agents or any sub-contractor, or anyone acting on his or their behalf does any of the prohibited acts or commits any offence under the Bribery Act 2010 with or without the knowledge of the Contractor, in relation to this or any other contract with the Employer, the Employer shall be entitled:



13.2.1
to immediately terminate this Contract on written notice to the Contractor and recover from the Contractor the amount of any loss, cost or expense;



13.2.2
to recover from the Contractor the amount or value of any such gift, consideration or commission; and



13.2.3
to recover from the Contractor any loss sustained in consequence of any breach of this clause 13, whether or not the Contract has been terminated.



13.3
In exercising its rights or remedies under this clause 13, the Employer shall give all due consideration where appropriate to action other than termination of the Contract including (without limitation to):



13.3.1
requesting the Contractor to procure the termination of a sub-contract where the prohibited act is that of a sub-contractor;



13.3.2
requesting the Contractor to procure the dismissal of an employee (whether his own or that of a sub-contractor) where the prohibited act is that of such employee. 

13.3.3
Any dispute, difference or question arising in respect of the interpretation of this clause 13 the right of the Employer to terminate this Contract or the amount or value of any such gift, consideration or commission shall be decided by the Employer acting reasonably, whose decision, in the absence of manifest error, shall be final and conclusive.

Clause 14
INSERT new clause 14 (Exercise of Statutory Power):

14.1 If the Employer is a local authority, the provisions of this Contract shall not fetter the exercise of the Employer's discretion or proper performance of any of its statutory functions when the Employer is acting in its capacity as the Local Planning Authority or the Local Highway Authority or Local Authority with responsibility for Public Open Space.

Clause 15
INSERT new clause 15 (Freedom of Information):




15.1 
The Contractor recognises that:


15.1.1 the Employer is subject to legal duties which may require the release of information under FOIA or the Environmental Information Regulations 2004 ("EIR") or any other applicable legislation or codes governing access to information and that the Employer may be under an obligation to provide information on request. Such information may include matters relating to arising out of or under this Contract in any way; and


15.1.2
each request for information must be considered individually and that any decision to disclose the information will be the sole decision of the Employer.

15.2
Notwithstanding anything in this Contract to the contrary including, but without limitation, any obligation of confidentiality imposed on the Parties pursuant to the Contract, in the event that the Employer receives a request for information under the FOIA, EIR or any other applicable legislation governing access to information, the Employer shall be entitled to disclose all information and documentation (in whatever form) as necessary to respond to that request in accordance with the FOIA, EIR or other applicable legislation governing access to information, save that in relation to any such information that is Exempted Information, the Employer shall use reasonable endeavours to consult the Contractor as soon as reasonably practicable and shall not:

15.2.1
confirm or deny that the information in question is held by the Employer; or

15.2.2
disclose the information requested to the extent that in the Employer's opinion (having taken into account the views of the Contractor) that exemption is or may be applicable in accordance with the relevant section of the FOIA or clause of the EIR.

15.3 
In the event that the Employer incurs any costs, including but not limited to external legal costs, in seeking to maintain the withholding of the information, including but not limited to responding to information notices or lodging appeals against a decision of the Information Commissioner in relation to disclosure, the Contractor shall reimburse the Employer all such costs and expenses.

15.4
The Employer shall not be liable for any loss, damage, harm or other detriment however caused arising from the disclosure of any Exempted Information or other information relating to this Contract under FOIA, EIR or other applicable legislation governing access to information.

15.5
The Contractor will assist the Employer to enable the Employer to comply with its obligations under FOIA, EIR or other applicable legislation governing access to information. In particular it acknowledges that the Employer is entitled to any and all information relating to the performance of this Contract or arising in the course of performing this Contract. In the event that the Employer receives a request for information under the FOIA or any other applicable legislation governing access to information, and requires the Contractor's assistance in obtaining the information that is the subject of such request or otherwise, the Contractor will respond to any such request for assistance from the Employer at its own cost and promptly and in any event within 5 days of receiving the request.

15.6 
This clause 15 shall remain in force for a period of 12 years after the date of practical completion of the Works or termination of this Contract, whichever is the later.

Clause 16
INSERT new clause 16 (Equality):

16.1
The Contractor must not unlawfully discriminate directly or indirectly against any person or harass or victimise any person because of their age, sex, marital status, sexual orientation, gender reassignment, religious belief, disability, colour, race, nationality or national or ethnic origin in relation to decisions to recruit, train, transfer, promote, discipline or dismiss employees or in relation to the terms of employment or opportunities for promotion training or transfer, or to any other benefits, facilities or services afforded to such employees. Without limitation to the generality of the foregoing:



16.1.1
the Contractor in performing any obligations under this Contract must comply with all Law relating to discrimination;



16.1.2
in particular, the Contractor must observe the requirements of the Equality Act 2010, Disability Discrimination Act 1995 and the Race Relations Act 1976 and the Modern Slavery Act 2017 and the relevant policies and codes of practice of the Employer which give practical guidance to employers and others on the elimination of racial discrimination and the promotion of equality of opportunity and employment including the steps that can be taken to encourage members of the ethnic minorities to apply for jobs or take up training opportunities; and



16.1.3
the Contractor shall take all reasonable steps to secure that all servants employees or agents of the Contractor and all suppliers and sub-contractors employed in the performance of the Contract do not unlawfully discriminate.

16.2
In the event of any finding of unlawful discrimination being made against the Contractor or any sub-contractor employed by the Contractor, by any court or tribunal, or of any adverse finding in any form of investigation by the Equality and Human Rights Commission (or any successor organisation), the Contractor shall forthwith take steps to prevent the repetition of any such unlawful discrimination and shall give written notice to the Employer of the finding within 7 days of the publication of that finding and shall provide the Employer with the details of such steps taken to prevent repetition as aforesaid.

16.3
The Contractor shall provide such information as the Employer requests for the purpose of assessing the Contractor's compliance with these provisions, including the provision of examples of any instructions, documents, recruitment, advertisements or other literature setting out the Contractor's policy on race relations.

Clause 17
INSERT new clause 17 (Severability):

17.1
If any provision of this Contract shall be declared invalid, unenforceable or illegal by the courts of any jurisdiction to which it is subject, such provision may be severed and such invalidity, unenforceability or illegality shall not prejudice or affect the validity, enforceability or legality of the remaining provisions of this Contract.

INSERT NEW SCHEDULE 4
INSERT new SCHEDULE 4 "COMMERCIALLY SENSITIVE INFORMATION"


[INSERT DETAILS OF COMMERCIALLY SENSITIVE INFORMATION]

INSERT NEW SCHEDULE 5 “"FORM OF PARENT COMPANY GUARANTEE"


Forms of Parent Company Guarantee and Bond and Forms of Collateral Warranty for Professional Consultants, Forms of Collateral Warranty for Sub-Contractors and the Contractor are in the Specification in favour of the Employer and in favour of a Funder, Purchaser or Tenant.

The Professional Consultants are:

[LIST, BY NAME AND/OR DISCIPLINE]

Section 2 - Professional Consultants' professional indemnity insurance

Each Professional Consultant shall maintain professional indemnity insurance in the amount of £2,000,000.00
OR
The following Professional Consultants shall maintain professional indemnity insurance in the following amounts:

	Professional Consultant
	Amount of professional indemnity insurance

	[PROFESSIONAL CONSULTANT]
	£[SUM]


“Key Sub-contractors, Key Sub-contractors' insurance and form of Key Sub-contractor's deed of collateral warranty 

Section 1 - Key Sub-contractors

The Key Sub-contractors are:

[LIST, BY NAME AND/OR SPECIALISATION]

Section 2 - Key Sub-contractors' professional indemnity insurance

Each Key Sub-contractor shall maintain professional indemnity insurance in the amount of £2,000.000.00
OR
The following Key Sub-contractors shall maintain professional indemnity insurance in the following amounts:

	Key Sub-contractor
	Amount of professional indemnity insurance

	[SUB-CONTRACTOR]
	£[AMOUNT]


 “Third party agreements”

The parties have attached extracts from agreements between the Employer and third parties to this Schedule. 

INSERT this Schedule of Amendments as new Appendix 1 – Schedule of Amendments
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