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PARTIES
1. GOSPORT BOROUGH COUNCIL of Town Hall, High Street, Gosport, Hampshire, PO12 1EB (the “Council”); and
2. [INSERT NAME OF SUPPLIER] (Registered Company Number: xxx) of [Insert Supplier's Registered Address] (the “Contractor”)
(each a "Party" and together the "Parties").

INTRODUCTION

A) The Council wishes to engage with the Contractor for the supply of goods and services relating to lone worker devices.
B) The Contractor is to supply lone worker devices and monitoring and responding to emergency services in relation to these devices to the Council. 
C) The Parties have agreed to contract with each other in accordance with the terms and conditions set out below.

SECTION 1 – PRELIMINARY

1. Definitions and interpretation
1.1 In the Contract, unless the context otherwise requires, the terms set out in Schedule A shall have the meanings ascribed to them in Schedule A.

1.2 In this Contract: 

1.2.1 words importing the singular meaning include where the context so admits the plural meaning and vice versa 

1.2.2 words importing the masculine include the feminine and the neuter;

1.2.3 a reference to a clause, schedule, section, part or appendix is a reference to a clause, schedule, section, part or appendix within these Conditions of Contract unless expressly stated otherwise;

1.2.4 reference to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended by any subsequent enactment, modification, order, regulation or instrument as subsequently amended or re-enacted;

1.2.5 reference to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted and their successors and permitted assignees or transferees;
1.2.6 a reference to writing or written excludes emails;
1.2.7 the words “include”, “includes” and “including” are to be construed as if they were immediately followed by the words “without limitation”; and

1.2.8 clause headings and notes are for ease of reference only and do not affect the interpretation of the Contract.

2. Commencement and Duration of Contract
2.1 The Contract shall commence on the Commencement Date and unless terminated earlier in accordance with the Contract will remain in force for the Contract Period.
2.2 No later than three (3) months before the end of the Initial Period the Council may extend the Contract Period by a further period or periods of up to 12 months by giving written notice to the Contractor of its wish to extend the Contract and the required length of such extension (an "Extension") provided that the total Contract Period does not exceed one (1) . Any such Extension shall be on the same terms and conditions and at the same rates as under this Contract.

3. Pre-conditions

3.1 On or before the Commencement Date the Contractor shall produce to the Council, for inspection, documentary evidence that the Required Insurances are properly in place, adequate and valid.

3.2 If the Contractor fails to comply with the provisions of clause 3.1, the Council may (without prejudice to any other right or remedy available to it) terminate the Contract by written notice to the Contractor having immediate effect.

4. Contract Documents

4.1 Where there is any conflict or inconsistency between the provisions of the Contract, such conflict or inconsistency shall be resolved according to the following order of priority:

4.1.1 these Conditions of Contract;

4.1.2 Schedule C (Specification);

4.1.3 the documents listed in Schedule D (Tender Clarification Documents);

4.1.4 all other schedules attached to these Conditions of Contract, except the schedule listed at clauses 4.1.3 and 4.1.5;

4.1.5 Schedule F (Contractor’s Tender).

SECTION 2 – THE GOODS
5. Provision of the Goods
5.1 During the Contract Period the Contractor shall supply the Goods and Services with all reasonable skill prudence and foresight and in accordance with the provisions of the Contract, all applicable Laws, Good Industry Practice, the Quality Standard and all reasonable instructions of the Authorised Officer acting in good faith and in accordance with the Contract.

5.2 The Contractor shall ensure that:

5.2.1 the Goods conform in all respects with the Specification and, where applicable, with any sample approved by the Council; 

5.2.2 the Goods operate in accordance with the relevant technical specifications and correspond with the requirements of the Specification and  any particulars specified in the Contract; and 

5.2.3 the Goods are free from defects in design, materials and workmanship and are fit and sufficient for all the purposes for which such Goods are ordinarily used and for any particular purpose made known to the Contractor by the Council.

5.3 The Contractor shall maintain accreditation with the relevant Quality Standards accreditation body throughout the Contract Period.

5.4 The Contractor shall provide all the equipment necessary for the supply of the Goods. The Contractor shall maintain all items of equipment within the Premises in a safe, serviceable and clean condition.

5.5 The Contractor shall not deliver any equipment nor begin any work on the Council Premises without obtaining prior approval from the Authorised Officer.

5.6 The Contractor shall take appropriate steps to ensure that neither the Contractor nor any of its Representatives is placed in a position where, in the reasonable opinion of the Council, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Contractor and the duties owed to the Council under the provisions of the Contract.  The Contractor will disclose to the Council full particulars of any such conflict of interest which may arise.

5.7 If requested by the Council, the Contractor shall provide the Council with samples of Goods for evaluation and approval, at the Contractor’s cost and expense.

5.8 The Contractor acknowledges that the Council relies on the skill and judgment of the Contractor in the supply of the Goods and Services and the performance of its obligations under the Contract.
6. Delivery

6.1 The Contractor shall deliver the Goods at the times and dates stated in the Specification, and/or Schedule F (Contractor’s Tender).  

6.2 Unless otherwise stated where the Goods are delivered by the Contractor, the point of delivery shall be when the Goods are removed from the transporting vehicle at the location required under clause 6.3.  Where the Goods are collected by the Council, the point of delivery shall be when the Goods are loaded onto the Council’s vehicle.

6.3 Except where otherwise provided in the Contract, delivery shall include the unloading, stacking or installation of the Goods by the Contractor, its Representatives, suppliers or carriers at such place as the Council or duly authorised person shall reasonably direct.

6.4 Time of delivery shall be of the essence and if the Contractor fails to deliver the Goods within the time promised or specified in the Specification, the Council may release itself from any obligation to accept and pay for the Goods and/or terminate the Contract, in either case without prejudice to any other rights and remedies of the Council. 

6.5 The Council shall be under no obligation to accept or pay for any Goods delivered in excess of the quantity ordered.  If the Council elects not to accept such over-delivered Goods it shall give notice in writing to the Contractor to remove them within 5 Working Days and to refund to the Council any expenses incurred by it as a result of such over-delivery (including but not limited to the costs of moving and storing the Goods), failing which the Council may dispose of such Goods and charge the Contractor for the costs of such disposal.  The risk in any over-delivered Goods shall remain with the Contractor unless they are accepted by the Council.

6.6 The Council shall be under no obligation to accept or pay for any Goods supplied earlier than the date for delivery stated in the Specification.

6.7 Unless expressly agreed to the contrary, the Council shall not be obliged to accept delivery by instalments.  If, however, the Council does specify or agree to delivery by instalments, delivery of any instalment later than the date specified or agreed for its delivery shall, without prejudice to any other rights or remedies of the Council, entitle the Council to terminate the whole of any unfulfilled part of the Contract without further liability to the Council.

6.8 On dispatch of any consignment of the Goods the Contractor shall send the Council an advice note specifying the means of transport, the place and date of dispatch, the number of packages and their weight and volume.  Where the Goods, having been placed in transit, fail to be delivered to the Council on the due date for delivery, the Council shall, (provided that the Council has been advised in writing of the dispatch of the Goods), within 10 Working Days of the notified date of delivery, give notice to the Contractor that the Goods have not been delivered and may request the Contractor free of charge to deliver substitute Goods within the timescales specified by the Council, or may elect to terminate the Contract in accordance with clause 6.4. 

6.9 Any access to the Council's Premises and any labour and equipment that may be provided by the Council in connection with the delivery of the Goods shall be provided without acceptance by the Council of any liability in respect of any actions, claims, costs and expenses incurred by third parties for any loss of damages to the extent that such loss or damage is not attributable to the negligence or other wrongful act of the Council or its servant or agent.  The Contractor shall indemnify the Council in respect of any actions, suits, claims, demands, losses, charges, costs and expenses, which the Council may suffer or incur as a result of or in connection with any damage or injury (whether fatal or otherwise) occurring in the course of the delivery or installation to the extent that any such damage or injury is attributable to any act or omission of the Contractor or any of his suppliers.
7. Risk and Ownership

7.1 Subject to clause 6.5, risk in the Goods shall, without prejudice to any other rights or remedies of the Council (including the Council’s rights and remedies under clause 8 (Inspection, Rejection and Guarantee)), pass to the Council at the time of delivery.

7.2 Ownership in the Goods shall, without prejudice to any other rights or remedies of the Council (including the Council’s rights and remedies under clause 8 (Inspection, Rejection and Guarantee), pass to the Council at the time of delivery (or at the time of payment, if earlier).
7.3 The Contractor warrants that it has full clear and unencumbered title to all the Goods and that at the date of delivery of any of the Goods it shall have full and unrestricted right, power and authority to sell, transfer and deliver all of the Goods to the Council.  On delivery, the Council shall acquire a valid and unencumbered title to the Goods.

8. Inspection, Rejection and Guarantee

8.1 The Council or its authorised representatives may inspect or test the Goods either complete or in the process of manufacture during normal business hours on reasonable notice at the Contractor’s Premises and the Contractor shall provide all reasonable assistance in relation to any such inspection or test free of charge. No failure to make a complaint at the time of any such inspection or test and no approval given during or after such inspection or test shall constitute a waiver by the Council of any rights or remedies in respect of the Goods and the Council reserves the right to reject the Goods in accordance with clause 8.2.

8.2 The Council may by written notice to the Contractor reject any of the Goods which fail to conform to the approved sample or fail to meet the Specification.  Such notice shall be given within a reasonable time after delivery to the Council of such Goods. If the Council rejects any of the Goods pursuant to this clause the Council may (without prejudice to other rights and remedies) either:

8.2.1 have such Goods promptly, and in any event within five (5) Working Days, either repaired by the Contractor or replaced by the Contractor with Goods which conform in all respects with the approved sample or with the Specification and due delivery shall not be deemed to have taken place until such repair or replacement has occurred; or

8.2.2 treat the Contract as discharged by the Contractor’s breach and obtain a refund (if payment for the Goods has already been made) from the Contractor in respect of the Goods concerned together with payment of any additional expenditure reasonably incurred by the Council in obtaining other goods in replacement provided that the Council uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement goods. 

For the avoidance of doubt, the Council will be deemed to have accepted the Goods if it expressly states the same in writing or fails to reject the Goods in accordance with this clause 8.2.

8.3 The issue by the Council of a receipt note for the Goods shall not constitute any acknowledgement of the condition, quantity or nature of those Goods, or the Council's acceptance of them.

8.4 The Contractor hereby guarantees the Goods for the period from the date of delivery to the date 12 months thereafter against faulty materials or workmanship.  If the Council shall within such guarantee period or within 30 days thereafter give notice in writing to the Contractor of any defect in any of the Goods as may have arisen during such guarantee period under proper and normal use, the Contractor shall (without prejudice to any other rights and remedies which the Council may have) promptly remedy such defects (whether by repair or replacement as the Council shall elect) free of charge.

8.5 Any Goods rejected or returned by the Council as described in clause 8.2 shall be returned to the Contractor at the Contractor’s risk and expense
8.6 The Council shall have the right to cancel the order for the Goods, or any part of the Goods, which have not yet been delivered to the Council. The cancellation shall be made in writing.  
9. Labelling and Packaging

9.1 The Goods shall be packed and marked in a proper manner and in accordance with the Council’s instructions and any statutory requirements and any requirements of the carriers.  In particular the Goods shall be marked with the contract number (or other reference number if appropriate) and the net, gross and tare weights, the name of the contents shall be clearly marked on each container and all containers of hazardous Goods (and all documents relating thereto) shall bear prominent and adequate warnings.

10. Contingencies and Inability to Perform 

10.1 The Contractor shall as soon as practicable notify the Authorised Officer of any circumstances which might prejudice the Contractor’s ability to provide the Goods or perform the Service whether temporarily or permanently. 

10.2 Subject to clause 60 (Force Majeure) where the Contractor is unable to perform any of its obligations under this Contract then the Council may employ another contractor to provide that part of the Goods and/or Service provision and recover its additional costs (if any) reasonably and properly incurred in doing so from the Contractor.  
10.3 This Contract does not prevent the Council from instructing another contractor to undertake any part of the provision of the Goods and/or Service in particular where the Contractor is unable to respond for any reason, or the Council is entitled to suspend the provision of the Goods and/or Service in accordance with this Contract.

11. Necessary Consents

11.1 The Contractor shall ensure that all Necessary Consents are in place to provide the Goods and the Council shall not (unless otherwise agreed) incur any additional costs associated with obtaining, maintaining or complying with the same.

12. Payment

12.1 Subject to the requirements of this clause 12, in consideration of the provision of the Goods and Services the Council shall pay to the Contractor the Contract Price.

12.2 At the end of each calendar month, or as otherwise agreed between the parties, the Contractor shall submit to the Authorised Officer an invoice in respect of the provision of the Goods and Services that has been completed by the Contractor during the previous calendar month, in a format to be agreed between the parties. Such invoice shall include details for the respective Month as set out in the Specification and shall detail the amount charged in respect of each element of the Goods and Services provision and clearly show the amount of VAT to be added to the total amount invoiced if the Contractor is registered for VAT purposes.

12.3 The due date for payment of the Contract Price shall be the date of the Council’s receipt of the invoice submitted by the Contractor.  Subject to clause 13, where the Council fails to settle an invoice in full within thirty (30) days of the due date, the Contractor shall be entitled to charge interest on any amount outstanding in accordance with clause 14.  

12.4 Within 30 days of the receipt of the invoice the Authorised Officer shall advise the Contractor in writing of any discrepancy between the amount stated in the invoice and the amount considered by the Council to be properly due to the Contractor in accordance with the Contract.

12.5 The Council shall make all payments to the Contractor via the Bankers’ Automated Clearing Service (“BACS”). 

12.6 Where the Contractor fails without due cause to provide verifiable records to the reasonable satisfaction of the Authorised Officer to evidence the amounts stated in the invoice then the Council shall be entitled to withhold payment until such time as such verifiable records are provided.

12.7 The Council shall pay to the Contractor such VAT that may be chargeable by the Contractor in connection with the provision of the Goods and Services and the Contractor shall issue a tax invoice in respect thereof.
12.8 The Contractor shall ensure that all contracts entered into with third parties for the supply of Goods and Services in connection with this Contract contain the same terms with regard to payment as are set out in this clause 12 with the exception of the requirement of Clause 12.5. The Council may pay such third parties directly if this provision is not complied with and deduct such payments from any due to the Contractor. 

13. Disputed Sums

13.1 Where any party disputes any sum to be paid by it then a payment equal to the sum not in dispute shall be paid and the dispute as to the sum that remains unpaid shall be referred in accordance with Section 10 (Dispute Resolution).

13.2 Interest due on any sums in dispute shall not accrue until the earlier of 30 days after resolution of the dispute between the parties, or receipt of the decision of the adjudicator in accordance with Section 10 (Dispute Resolution). 

14. Interest on Overdue Payments

14.1 Either party shall pay interest on all overdue payments to the other party accruing from day to day for the period of default at an annual rate of 2% over the Bank of England daily base lender rate.
15. Set-Off

15.1 Whenever any sum of money shall be recoverable from or payable by the Contractor to the Council under this Contract, the same may be deducted from any sum then due or which may become due to the Contractor under this Contract or any other contract with the Council.
SECTION 3 - REVIEW

16. Officers

16.1 The Authorised Officer shall liaise with and instruct the Contractor and its Representatives regarding all matters relating to performance by the Contractor of its obligations under the Contract and shall determine any matters or issue any notices as stipulated under the Contract.

16.2 The Contractor shall inform the Council on or before the Commencement Date of the details of the Contractor’s Manager, who shall be the main point of contact for the Council and shall have power on behalf of the Contractor in connection with any matter relating to provision of the Goods and Services and shall exercise the rights, functions and obligations of the Contractor under the Contract.  

16.3 Subject to clause 16.4, the Authorised Officer and Contractor’s Manager may from time to time each appoint one or more assistants to act for them respectively, either generally, or for a specified period or purpose in relation to the Contract.  Where such appointment occurs, the relevant party shall give reasonable written notice of the same to the other party.

16.4 As far as reasonably practicable, the Contractor shall consult the Council on any proposed change in identity of the Contractor’s Manager and/or his assistants and shall have reasonable regard for the Council’s views in respect of any proposed replacement.

17. Meetings

17.1 The Authorised Officer and Contractor’s Manager shall hold regular meetings (being at least quarterly, unless agreed otherwise) in accordance with this clause 17 to review the working of the Contract. Such meetings shall identify ways in which either party is or may become in breach of its obligations under the Contract and any remedial action required as a result. The Contractor will not charge the Council for any costs incurred in attending the meetings.
17.2 As soon as practicable following any meetings, the Authorised Officer will prepare minutes of the same and submit these to the Contractor’s Manager for his approval. Such approval should be given or withheld (as the case may be) within 10 Working Days of receipt of such minutes. Where no response is received within such period, the Contractor will be deemed to have agreed to  the content of the meeting minutes.
18. Performance Monitoring

18.1 The provision of the Goods and Services shall be subject to such monitoring systems as the Authorised Officer considers appropriate to undertake and as set out in this clause 18.

18.2 The Authorised Officer may investigate any case where the Contractor may have or appears to have failed to provide the Goods and/or Services in whole or in part in accordance with the provisions of the Contract (a “Default”).

18.3 Where the Authorised Officer is satisfied that in any particular case the Contractor is in Default he may instruct the Contractor to remedy the failure within such reasonable period as the Authorised Officer may determine by issuing a notice (a “Remediation Notice”).

18.4 Where the Contractor fails to comply with any Remediation Notice issued by the Authorised Officer, the Authorised Officer may issue a further notice (a “Default Notice”) to the Contractor specifying the nature of the Default and instructing the Contractor to remedy the Default within a reasonable period as determined by the Authorised Officer.

18.5 If the Contractor fails to remedy any Default specified in a Default Notice within the reasonable period specified, the Council acting by its Authorised Officer may either:

18.5.1 issue a further Default Notice every 24 hours until the Authorised Officer is satisfied that the Default concerned has been remedied, or 

18.5.2 following notification to the Contractor, take action to rectify the Default itself (including by instructing an alternative provider to rectify the same) and recover its additional costs of doing so from the Contractor as a debt.

18.6 In addition to clause 18.5, where the failure amounts to a Persistent Breach, or is one which materially and adversely affects the provision of the Goods and/or Services or one which results in material damage to the reputation of the Council, notwithstanding that a Remediation Notice and/or Default Notice(s) has been issued pursuant to this clause 18, the Council shall be entitled to terminate the Contract forthwith and may invoke the termination provision of clause 49 or 50.

18.7 The Contractor shall have an ongoing obligation throughout the Term to identify new potential improvements to the Goods and/or Services. As part of this obligation the Contractor shall identify and report to the Council's Representative quarterly in the first Contract Year and once every six months for the remainder of the Term on:

18.7.1 the emergence of new and evolving relevant technologies which could improve the Goods and/or Services and cashable efficiency savings;

18.7.2 new or potential improvements to the Goods and/or Serivces including the quality, responsiveness, procedures, outcomes, benchmarking methods, performance mechanisms and customer support services in relation to the Goods.

18.7.3 new or potential improvements to the interface or integration of the Goods and/or Services with other Goods or Services provided by third parties or the Council which might result in efficiency or productivity gains or in reduction of operational risk; and 

18.7.4 changes in ways of working that would enable the Goods and/or Services to be delivered at lower cost and /or at greater benefit to the Council.



18.8.5
savings made in Year 1, Year 2 and thereafter each Contract Year         until Expiry Date.

19. Variations to the Contract

19.1 Subject to the following provisions of this Clause 19, no variation of this Contract shall be valid or of any effect unless agreed in writing and signed by the Authorised Officers of the Parties.

19.2 No variation of this Contract requested by the Contractor shall be valid or of any effect unless agreed in writing and signed by the Authorised Officers of the Parties.

19.3 Notwithstanding Clauses 19.1 and 19.2, the Contractor shall not be entitled to reject and shall agree to any unilateral variations made by the Council to this Contract as a result of:

19.3.1 a change proposed in order to conform to a change in law and / or policy including its obligations under part II of the Local Government Act 1999 and

19.3.2 changes in the Council's policies and procedures that affect the delivery of the Goods and/or Services.

19.4 Notwithstanding any other provision of this Contract, the Council reserves the right at all times to make reasonable alterations on a day-to-day basis to cater for the needs of the user(s) for whom the Goods and/or Services are provided.

19.5 No variation made by the Council shall vitiate this Contract.

19.6 Where the Council varies the Contract in accordance with its right to do so under this clause 19, payments may be adjusted by an appropriate sum, provided that any such adjustments shall be calculated reasonably and proportionally to reflect the proposed variation.

19.7 Where the Contractor wishes to challenge the Council's reassessment of the sum (relating to the Contract Price) reached by the Council in accordance with Clause 19.6, the Contractor shall first refer the matter to the Council for discussion. Where discussion fails to bring forth mutual agreement as to the new sum, the matter shall then be escalated in accordance with Section 10 (Dispute Resolution).

19.8 Not used
20. Contract Price Change
20.1 The Contract Price shall remain fixed for the Contract Term unless varied in accordance with the terms of this Agreement.

21. Operating Expenditure Forecast
21.1 The Council will, 90 days prior to the Commencement Date provide a forecast of the volume or quantity of Goods required under the Contract.  Every thirty days thereafter the Council will provide the Contractor with a 120 day rolling forecast to enable the Contractor to plan for the provision of the Goods. These forecasts will include predicted resource units required such as x, y etc. 

21.2 Based on this forecast, the parties will then agree that the initial 90 days of the forecast will comprise the volumes committed for such 90 day period ("Committed Volume") and the volume for days 91 to 120 ("Estimated Volume") must be within +/- 25% of the previous 30 days Committed Volume("Adjusted Estimated Volume"). The Adjusted Estimated Volume will become part of the Committed Volume in the subsequent month's forecast. When the Council adjusts the volumes to pre-determined maximum and minimum levels set out in the Specification then both the Contractor and the Council, through the Authorised Officer and Contractor's Manager will discuss whether the demand level is temporary or permanent in nature. If permanent then the parties will discuss whether the minimum level is a desired level with a payment that covers fixed costs. If temporary then the parties will discuss whether the maximum level is a desired level with reduced transaction fees reflecting economies of scale. 

21.3 If the Authorised Officer and the contractor's Manager are unable to agree a resolution then the matter shall be dealt with in accordance with Section 10 - Dispute resolution.

21.4 In the event that a resource unit is not defined and/or quantified and/or a resource baseline is not specified and/or quantified, then the parties will agree the relevant resource unit and relevant resource unit baseline within 180 calendar days of the Commencement Date.

22. Audit (Where open book is in use)

22.1 During the Term and for a period of 6 years after the termination date, the Council may conduct or be subject to an audit for the following purposes:

22.1.1 to verify the accuracy of Charges (and proposed or actual variations to them in accordance with this agreement) and /or the costs of all suppliers (including Sub-Contractors) of the Goods and Services at the level of details agreed in Clause 12 (Payment).

22.1.2 to review the integrity, confidentiality and security of any data relating to the Council or any service users.

22.1.3 to review the Contractor's compliance with the FOIA, the DPA 2018, in accordance with clause 38 (Freedom of Information) and clause 39 (Data Protection) and any other legislation applicable to the Goods and/or Services.

22.1.4 to review any records created during the provision of the Goods and/or Services.

22.1.5 to review any books of account which contain income and expenditure relating to the provision of the Goods and/or Services. Where such records form part of the Contractor's records then the Contractor shall produce extracts relating to the provision of the Goods and/or Services.

22.1.6 to carry out the audit and certification of the Council's accounts.

22.1.7 to carry out an examination pursuant to section 6(1) of the National Audit Act 1983 OR section 20(1)(c) of the Local Audit and Accountability Act 2014  of the economy, efficiency and effectiveness with which the Council has used its resources.

22.1.8 to verify the accuracy and completeness of the Management Reports delivered or required by this agreement.

22.2 Except where an audit is imposed on the Council by a regulatory body, the Council may not conduct an audit under this clause 22 more than twice in any calendar year.

22.3 The Council shall use its reasonable endeavours to ensure that the conduct of each audit does not unreasonably disrupt the Contractor or delay the provision of the Goods and/or Services.

22.4 Subject to the Council's obligations of confidentiality, the Contractor shall on demand provide the Council and any relevant body (and /or their agents or representatives) with all reasonable co-operation and assistance in relation to each audit including:

22.4.1 all information requested by the above persons within the permitted scope of the audit.

22.4.2 reasonable access to any sites controlled by the Contractor and to any equipment used (whether exclusively or non-exclusively) in the provision of the Goods and/or Services and access to the Contractor's Personnel.

22.5 The Council shall endeavour to (but is not obliged to) provide at least 15 working days' notice of its or, where possible, a regulatory body's intention to conduct an audit.

22.6 The parties agree that they shall bear their own respective costs and expenses incurred in respect of compliance with their obligations under this clause, unless the audit identifies a material failure to perform its obligations under this agreement in any material manner by the Contractor in which case the Contractor shall reimburse the Council for all the Council's reasonable costs incurred in the course of the audit.

22.7 If an audit identifies that:

22.7.1 the Contractor has failed to perform its obligations under this agreement in any material manner, the parties shall and implement a remedial plan. If the Contractor's failure relates to a failure to provide any information to the Council about the Charges, proposed Charges or the Contractor's costs, then the remedial plan shall include a requirement for the provision of all such information.

22.7.2 the Council has overpaid any Charges, the Contractor shall pay the Council the amount overpaid within 20 working days. The Council may deduct the relevant amount from the Charges if the Contractor fails to make this payment.

22.7.3 the Council has underpaid any Charges, the Council shall pay to the Contractor the amount of the under-payment less the cost of audit incurred by the Council if this was due to a default of the Contractor in relation to invoicing within 20 working days.

23. Open Book Accounting

23.1 The Council require that all contracts for a term of more than 4 years shall be let on an Open Book Accounting basis.

23.2 The Council shall be entitled to request in each Contract Year that the Contractor provide to the Council a certificate of income and expenditure to comply with this Clause 23.2 and Clause 23.3  within (15) Business Days of such request. The certificate of income and expenditure shall be prepared in accordance with generally accepted accounting principles (UK GAAP) and Good Industry Practice such as that provided by the Chartered Institute of Public Finance and Accountancy (CIPFA). The Contractor shall arrange for the certificate of income and expenditure to be audited by the Contractor's external auditor as soon as practicable after submission to the Council and copy of the audited version of the certificate of income and expenditure shall be promptly provided to the Council following receipt by the Contractor. 

23.3 The certificate of income and expenditure shall include a representation of the financial model setting out the Contractor's actual income, expenditure and profits in providing the Services and the third party services over the preceding Contract Year including the following details:

23.3.1 actual capital expenditure, including capital replacement costs;

23.3.2 actual operating expenditure relating to the provision of the Goods and third party services with an analysis showing the costs of Staff (including volunteers), consumables, sub-contracted and bought services;

23.3.3 all interest expenses and other third party financing costs incurred in relation to the Goods and/or Services and third party services;

23.3.4 details of the overhead recoveries that have been made in relation to the Goods and/or Services and third party services;

23.3.5 the profit which the Contractor or Sub-Contractor has achieved in the provision of the Goods and/or Services and third party services including any profit element forming any part of the overhead recoveries disclosed by reason of clause 23.3.4 above or any part of sub-contracted or bought in services from key sub-contractors or affiliates;

23.3.6 income from charges to the Council and any third party in relation to provision of Goods and/or Services;

23.3.7 such other records as the Council may reasonably require in order to monitor and verify the Contractor's performance and the payments made; and

23.3.8 such other items as the Council may reasonably require in order to conduct cost audits for verification of cost expenditure or estimate expenditure for the purposes of this Contract;

23.4 Following receipt by the Council of the certificate of income and expenditure the Contractor shall provide to the Council such additional information as it may reasonably request so that the Council can verify the accuracy of the certificate of income and expenditure. The Council shall have the right to appoint an independent third party auditor who shall enter into a confidential undertaking as set out in clause 37 (Confidentiality) in order to verify the certificate of income and expenditure.

23.5 The auditor appointed pursuant to clause 22 shall be paid for by the Council unless the Certificate of Income and Expenditure prepared by the Contractor is found to be manifestly inaccurate, incomplete or misleading in which case the Contractor shall be solely responsible for paying the auditor's costs.

23.6 The Contractor shall allow the Council, or its auditor and its authorised agents the right of reasonable access to (and, the right to take copies of) the books of account and other source data in whichever form held of the information identified in any financial model or such other information as may be necessary or reasonably desirable for the purpose of verifying the certificate of income and expenditure or for the purpose of monitoring and calculating the Contractor's profit margins and applying the provisions of the payment mechanism.

23.7 The certificate of income and expenditure may be used by the Council for verification of cost expenditure or estimated expenditure in particular but without limitation for the purpose of calculating the effect of a change, introduction of special projects or qualifying change in law or compensation payable on termination.

23.8 The Council, over the course of the Contract reserve the right to investigate efficiency savings in accordance with clause 24 below, and the right to move to a target costing based contract sum to include a gain share mechanism for the benefit of both parties. The parties to determine and agree on percentage shares. 

24. Driving Efficiency

24.1 The Contractor acknowledges that the Council is subject to the Best Value Duty and the provisions of this clause 24 (Driving Efficiency) are intended to assist the Council in discharging its Best Value Duty in relation to the provision of the Goods and/or Services and the provisions of this clause 24 shall apply in respect of the obligations of the Contractor and the Council concerning the Best Value Duty and the 1999 Act generally.

24.1.1 The Contractor shall, throughout the Contract period, seek to ensure continuous improvement in the way in which the Goods and/or Services are provided, having regard to a combination of economy, efficiency and effectiveness.

24.1.2 The Contractor shall undertake or refrain from undertaking such actions as the Council shall reasonably request to enable the Council to comply with Part 1 of the 1999 Act, including complying with Requests for Information, data or other assistance made by the Council pursuant to its Best Value Duty and facilitate the Council to prepare any statement in response to the Council's auditor's report and in accordance with clause 22 above and facilitate any inspection or audit undertaken by any relevant authority in connection with the Best Value Duty in respect of the Goods and/or Services, including any inspection undertaken with a view to verifying the Council's compliance with its Best Value Duty pursuant to Section 10 and 11 of the 1999 Act.

24.1.3 The Contractor shall undertake or refrain from undertaking such actions as the Council shall reasonably request to enable the Council to comply with the 1999 Act including assisting the Council in relation to any action taken by the Secretary of State, complying with all reasonable requests by the Council to procure the attendance of specific officers or employees of the Contractor or any Sub-Contractor (or any of its or their sub-contractors) at any meetings of the Council at which the provision of the Goods and/or Services is to be discussed, cooperating in audits and other Best Value Duty inspections and permitting any Best Value inspector in connection with the exercise of his statutory powers and duties at all reasonable times and upon reasonable notice, access the Contractor's Premises any document or data relating to the provision of the Goods and/or Services and any sub-contractor, agent or employee of the Contractor.;

24.1.4 The Contractor shall use all reasonable endeavours to assist the Council with any replacement or new assessment relating to best value (whether emanating from central government or as part of good practice entered into by a local authority and including but not limited to peer to peer or external assessments or audits).

24.2 Performance Standard Benchmarking

24.2.1 The Council may at its absolute discretion (but no more than on three (3) occasions during the Initial Term require the Contractor to instigate a performance standard benchmarking exercise in relation to the Goods and/or Services and thereafter the following provisions of this clause 24 (Performance Standard Benchmarking) shall apply.

24.2.2 The parties agree that any performance standard benchmarking exercise shall be carried out in good faith and each party shall act reasonably in relation to any such performance standard benchmarking exercise.

24.2.3 The performance standard benchmarking exercise shall be carried out by the Contractor at its own cost

24.2.4 The purpose of the performance standard benchmarking exercise shall be to undertake an objective comparison of the cost and attainment of the relevant Goods and/or Services performance level applicable to the Goods and/or Services against the cost and attainment of a similar goods and/or services performance level identified in comparable benchmark data obtainable from other London and South of England local authorities (the identity of whom shall be agreed in advance with the Council) and equivalent information produced by bodies including CIPFA (The Chartered Institute of Public Finance and Accountancy), the London Benchmarking Group and any national industry benchmarks relevant to the Goods.

24.2.5 If in the Council's reasonable opinion, the results of the Performance standard benchmarking exercise disclose that the Goods and/or Services performance levels may be improved or the cost to the Council of the Goods and/or Services may be reduced then the Council may serve a Notice to the Contractor, stating the nature of the change to the Goods and/or Services performance levels which the Council desires. 

24.2.6 Where the Goods and/or Services provided under this contract are less than indicated in Schedule C (Specification) and Schedule F (Contractor's Tender) then the Council may require the Contractor to identify fixed and variable cost in respect of those Goods and/or Services and to reduce variable costs charged to reflect the actual cost of providing the Goods and/or Services.

25. Contractor’s Records

25.1 In addition to the information to be supplied in accordance with the Specification and in relation to payments, throughout the Contract Period the Contractor shall keep and maintain such necessary data and information and shall complete or provide such assistance as the Council may reasonably require by written notice to the Contractor to enable the Council to complete all official returns, including, but without limitation the following:

25.1.1 returns to any central government body or properly authorised agency of central government;

25.1.2 information required by any statutory body or in compliance with any statute or statutory instrument; and

25.1.3 information required pursuant to clause 43 (Equal Opportunities),

provided in each case that the nature of such data and information and the format for the same has been agreed by the parties or is specified by Law.

25.2 The Contractor shall develop a system for managing any complaint it receives in relation to the Goods and/or Services in accordance with the Specification and to the satisfaction of the Authorised Officer. The Contractor shall immediately investigate any complaint it receives in relation to the Goods and/or Services and take appropriate corrective action in accordance with the Specification. The system dealing with complaints and the steps taken by the Contractor shall be made available upon request to the Authorised Officer for review.

SECTION 4 – HEALTH AND SAFETY

26. Health & Safety 

26.1 The Contractor shall comply and ensure its Representatives comply at all times with the Health and Safety at Work etc. Act 1974 and all other Laws pertaining to health and safety of employees and other affected persons including, but not limited to, the Management of Health and Safety at Work etc Regulations 1999, and all other health, safety and welfare requirements applicable to the delivery of the Contract including those detailed in the Specification.

26.2 As soon as practicable following a request by the Authorised Officer, the Contractor shall provide substance data sheets setting out as a minimum details of any hazards associated with products used in providing the Goods and/or Services.

26.3 The Contractor shall nominate a suitably competent person to have overall responsibility for ensuring that all health and safety matters concerning the Contract are dealt with in accordance with:

26.3.1 the parties' health and safety policies; and

26.3.2 the Health and Safety at Work etc Act 1974 and all other Laws pertaining to health and safety of employees and other affected persons.

26.4 Without prejudice to Section 11 (Termination), the Council shall be entitled to suspend the provision of the Contract where the Contractor fails to comply with this clause 26 and the provisions of clause 18 (Performance Monitoring) shall apply. 
26.5 Where the Council has exercised its powers under clause 26.4 the Contractor shall not resume provision of the Goods and/or Services until the Authorised Officer is satisfied that such non-compliance has been rectified, and the Council shall not incur any liability for any such suspension of the Contract.
26.6 The Contractor shall have in place and comply with a health and safety policy and safe working procedures as well as appropriate risk assessments (the “Safe Working Arrangements”) which comply with clause 26.1 and such Safe Working Arrangements shall, once approved by the Council, form part of the Contract and the Contractor shall be required to review and agree an update to the same with the Council from time to time.

26.7 The Contractor shall:

26.7.1 conduct the provision of the Goods and/or Services so as to eliminate or minimise so far as is reasonably practicable any health and safety risks to members of the public, the Council’s employees and its Representatives;

26.7.2 accept primary responsibility for all aspects of health and safety at the Contractor’s sites, in relation to provision of the Goods and/or Services at the Council’s Premises and for all persons using the Contractor’s Assets.

26.8 The Contractor shall be solely responsible for the proper supervision of its obligations under the Contract provided that the Contractor may refuse to provide the Goods and/or Services if it reasonably considers that the provision of the Goods and/or Services will expose any person to a serious risk of danger.  In such case, the Contractor will be required to demonstrate to the satisfaction of the Authorised Officer that it has taken all reasonable steps to undertake the provision of the Goods and/or Services.
26.9 The Contractor and its Representatives shall be entitled to refuse entry or evict from the Premises any vehicle or persons, excluding Council Representatives, where the Contractor, acting reasonably, considers that such vehicles and/or persons are unsafe or are likely to cause damage or injury to or constitute a breach of Law or the health & safety policy.
26.10 Whilst on the Council Premises the Contractor shall ensure that its Representatives observe any local arrangements for fire, hygiene, safety and security, and shall comply with the lawful requirements of the Authorised Officer.
SECTION 5 – PREMISES AND ASSETS

27. Assets

27.1 Except as otherwise specified in the Specification, the Contractor shall be responsible at its own cost for providing all equipment, vehicles, plant and materials necessary and/or used for the proper and efficient provision and performance of the Goods and/or Services during the Contract Period (the “Contractor’s Assets”).

27.2 The Contractor shall maintain all Contractor’s Assets in a safe condition so that they are fit for the purpose of providing the Goods and/or Services and as a minimum comply with the requirements of the Contract and any manufacturer's servicing and maintenance requirements.

27.3 The Contractor shall keep, operate, prepare and use all Contractor’s Assets with due regard for fuel economy and energy saving, in a safe manner and under proper control, which shall include clearly and accurately labelling containers to indicate their contents and shall and ensure that its Representatives are properly instructed in such matters.  

27.4 The Contractor shall:

27.4.1 use all reasonable endeavours to provide materials for the provision of the Goods and/or Services which at least meet the standard indicated in the Contractor’s Tender and in particular the environmental schedule included therein;

27.4.2 be responsible for the security of all equipment and materials used by the Contractor in connection with the provision of the Goods and/or Services and the Council shall not (as far as permitted by law) be liable for loss, damage or injury in respect of the same;

27.4.3 ensure that on the Expiry Date (or as otherwise agreed) any of the Contractor’s Assets stored or remaining at the Council's Premises are removed from the same.

28. Premises

28.1 The Contractor shall have access to and use of the Council’s Premises only to the extent as set out in the Specification or as otherwise agreed in writing with the Authorised Officer. Certain areas of the Council’s Premises are excluded from the provision of the Goods and/or Services as set out in the Specification, and the Contractor and its Representatives shall not enter these areas. 

28.2 The Contractor shall comply with any reasonable directions of the Authorised Officer or Representatives of the Council regarding security arrangements, vehicular access arrangements, parking instructions and/or procedures at Council Premises.

28.3 The Contractor shall only make use of the available utilities at Council Premises to a reasonable extent, such level to be determined by the Authorised Officer. Any unreasonable or excessive use of utilities shall give rise to a right for the Council to estimate the costs incurred through the usage and charge the Contractor accordingly.

28.4 The Council shall be responsible for any Environmental Liability arising from or in relation to the Council Premises except to the extent that such liability arises from any act, omission, default or negligence of the Contractor.

28.5 The Council or its Representatives shall be entitled to refuse entry or evict from the Council Premises any vehicle or persons where it reasonably considers that such vehicles and/or persons are unsafe or are likely to cause damage or injury to or constitute a breach of Law or the Council’s health & safety policy.

28.6 The Contractor shall ensure that:

28.6.1 where using Premises and equipment provided by the Council they are kept properly secure and will comply and cooperate with the Authorised Officer's reasonable directions regarding the security of the same; 

28.6.2 only its Representatives duly authorised to enter upon the Premises for the purposes of providing the Goods and/or Services, do so;

28.6.3 any materials, plant or equipment owned or held by the Council (including those of its Representatives, excluding the Contractor) (“Council Assets”) and used by the Contractor are maintained (or restored at the Expiry Date) in the same or similar condition as at the Commencement Date (fair wear and tear excepted) and are not removed from Premises unless expressly permitted under the Contract or by the Authorised Officer.

28.7 The Council shall maintain and repair the Council Assets, however where such maintenance or repair arises directly from the act, omission, default or negligence of the Contractor or its Representatives (fair wear and tear excluded) the costs incurred by the Council in maintaining/repairing the same shall be recoverable from the Contractor as a debt.  

28.8 The Contractor’s Manager shall immediately inform the Authorised Officer of any defects, loss or damage appearing in or occurring to any Council Assets as a result of the provision of the Goods and/or Services.

28.9 Where the Contractor is provided with keys or security cards to access the Premises (“Keys”), a designated person must retain the Keys, and contact details of such person must be provided to the Authorised Officer. 

28.10 The Contractor shall be responsible for the safe custody of the Keys and ensure that they are returned to the Authorised Officer at the end of the Contract Period or as reasonably requested.  

28.11 The Contractor shall immediately report the loss or misplacement of any Keys to the Authorised Officer. Where the Contractor loses or damages any Keys, the Council may replace such Keys and arrange for the replacement of locks, forcing and subsequent replacement of doors/gates (as appropriate), and the Council’s costs in dealing with the same shall be recoverable from the Contractor as a debt.

29. Rights Of Access
29.1 The Council and its Representatives shall be entitled to access the Council or Contractor’s Premises at all times during the Contract Period for purposes of:

29.1.1 monitoring and inspecting work being performed to provide the Goods and/or Services;

29.1.2 interviewing Contractor’s Representatives engaged in connection with the provision of the Goods and/or Services; and

29.1.3 inspecting the Contractor Assets and Council Assets and systems and procedures used by the Contractor to provide the Goods and/or Services.    

SECTION 6 – WARRANTIES AND ACKNOWLEDGEMENTS

30. Indemnities 
30.1 The Contractor shall indemnify and keep indemnified the Council against all actions, proceedings, costs, claims, demands, liabilities, losses and expenses whatsoever whether arising in tort (including negligence) default or breach of contract, including but without limitation:

30.1.1 any claim by a third party for damage occurring as a result of the provision of the Goods and/or Services;

30.1.2 any breach of its obligations as set out in Section 9 (Personnel) of the Conditions of Contract;

30.1.3 any breach of Law or Necessary Consents; 

30.1.4 to the extent that any such loss or claim is due to the breach of contract, negligence, wilful default or fraud of itself or of its employees or of any of its Representatives or sub-contractors save to the extent that the same is directly caused by or directly arises from the negligence, breach of contract or Law by the Council or its Representatives (excluding the Contractor). 

31. Insurance 

31.1 The Contractor shall at its own cost take out and maintain the insurances listed at clause 31.2 (the “Required Insurances”) and any other insurances required by Law with reputable insurers who are authorised by the Financial Services Authority to conduct insurance business or equivalent.
31.2 The Required Insurances referred to above are:

31.2.1 Public Liability Insurance with a limit of indemnity of not less than £10,000,000 in relation to any one claim ; and
31.2.2 Products Liability insurance with a limit of indemnity of not less than £10,000,000 in relation to all claims in the aggregate during any one period of insurance;
31.2.3 Employer’s Liability insurance with a limit of indemnity of not less than £5,000,000 in relation to any one claim; and 
31.2.4 Professional Indemnity insurance with a limit of indemnity of not less than £1,000,000 (one million pounds) in relation to any one claim and this said limit of indemnity shall be maintained for a period of at least 6 (six) years after the end of the Contract Period.
31.3 The Required Insurances must remain in place for the Contract Period and be effective in each case not later than the date on which the relevant risk commences.
31.4 As and when reasonably required in writing by the Council, the Contractor shall provide the Council with   copies of current insurance certificates or other evidence demonstrating to the satisfaction of the Council that the requirements of this clause 31 are being met. 
31.5 Neither party shall take any action or fail to take any reasonable action, or (insofar as it is reasonably within its power) permit anything to occur in relation to it, which would entitle any insurer to refuse to pay any claim under any insurance policy in which that party is an insured, a co-insured or an additional insured person.
31.6 The terms of any insurance or the amount of cover shall not relieve the Contractor of any liabilities under the agreement.  It shall be the responsibility of the Contractor to determine the amount of insurance cover that will be adequate to enable the Contractor to satisfy any liability referred to in clause 33 Limitation of Liability.
32. Council Liability
32.1 Subject to clause 32.2, the Contractor acknowledges that the Council and its Representatives shall not be liable to the Contractor in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of any inaccuracy or misrepresentation of any information (in any case whether oral, written, express or implied) or any omission in respect thereof made or agreed to by any person (whether a party to the Contract or not).

32.2 Clause 32.1 shall not apply to any statement, representation or warranty made fraudulently or to any provision of the Contract which was induced by fraud, for which the remedies available shall be all those available under Law.

33. Limitation of Liability

33.1 Subject to clauses 30, 32.2, and 33.3 neither party shall be liable to the other party (as far as permitted by Law) for indirect special or consequential loss or damage in connection with the Contract which shall include, without limitation, any loss of or damage to profit, revenue, contracts, anticipated savings, use, goodwill or business opportunities whether direct or indirect.

33.2 Each party shall at all times take all reasonable steps to minimise and mitigate any loss or damage for which the relevant party is entitled to bring a claim against the other party pursuant to this Contract.

33.3 Notwithstanding any other provision of this Contract neither party limits or excludes its liability for:

33.3.1 fraud or fraudulent misrepresentation by it or its employees; or

33.3.2 death or personal injury caused by its negligence or that of its employees, agents or Sub-Contractors (as applicable); or

33.3.3 breach of any obligation as to title implied by statute; or

33.3.4 any other act or omission, liability for which may not be limited or excluded by Law.
33.3.5 breach of any obligation as to title implied by section 12 of the Sale of Goods Act 1979 or section 2 of the Supply of Goods and Services Act 1982
33.4 The Contractor's liability under the indemnities in clause 40 (intellectual property) and clause 46 (Prevention of Fraud and Corruption / Prohibited Acts) shall be unlimited.
34. Contractor Warranties

34.1 The Contractor warrants and represents that:

34.1.1 it has the full capacity and has taken all steps and obtained all approvals to enable it lawfully to enter into and perform its obligations under the Contract;

34.1.2 the Contract is executed by a duly authorised representative;

34.1.3 there are no material facts or circumstances in relation to the financial position or operational constitution of the Contractor which have not been fully and fairly disclosed to the Council and which if disclosed might reasonably have been expected to affect the decision of the Council to enter into the Contract; and

34.1.4 it has not committed any Prohibited Act in entering into this Contract.

35. Reliance on Representations

35.1 Each of the parties hereby confirms that it has not relied on any written or oral representation, warranty or undertaking of the other in entering into the Contract save for any such representation, warranty or undertaking expressly set out in the Contract. This clause 35 shall not apply so as to restrict the liability of any party hereunder in respect of any fraud or fraudulent misrepresentation. 
36. Acknowledgements

36.1 The Contractor shall be deemed to have satisfied itself before submitting its tender for the Contract as to the accuracy and sufficiency of any information provided by the Council. The Contractor agrees that it has ascertained for itself the accuracy of the information and shall also be deemed to have obtained for itself all necessary information as to risks, contingencies and any other circumstances that might reasonably influence or affect the Contractor’s tender. The Contractor shall be deemed to have satisfied itself as to the nature and extent of the risks assumed by it under the Contract including the accuracy of the rates and prices stated in Schedule E (Contract Price Schedule).
SECTION 7 – INFORMATION AND IPR

37. Confidentiality

37.1 Subject to clause 37.2, each of the parties shall treat all Confidential Information it receives as confidential, safeguard it accordingly and not disclose it to any other person without the prior written consent of the disclosing party and not use or exploit the disclosing party's Confidential Information in any way except for the purposes anticipated under this Contract. 

37.2 Clause 37.1 shall not apply to any disclosure of information:

37.2.1 required by Law, provided that clause 38 shall apply to any disclosures required under the Information Laws;

37.2.2 that is reasonably required by persons engaged by a party in the performance of such party’s obligations under this Contract;

37.2.3 where a party can demonstrate that such information is already generally available and in the public domain otherwise than as a result of a breach of clause 37.1;

37.2.4 by the Council of any document to which it is a party and which the parties to this Contract have agreed contains no commercially sensitive information;

37.2.5 to enable a determination to be made under section 10 (Dispute resolution);

37.2.6 which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;

37.2.7 by the Council, to any department, office or agency of the Government; and

37.2.8 by the Council relating to this Contract and in respect of which the Contractor has given its prior written consent to disclosure
37.2.9 on a confidential basis, to its professional advisors

37.2.10 to the Serious Fraud Office where the party has reasonable grounds to believe that the other party is involved in activity that may constitute a criminal offence under the Bribery Act 2010
37.3 On or before the Expiry Date the Contractor shall ensure that all documents and/or computer records in its possession, custody or control which contain information relating to any of the Council’s Representatives or the Premises including any documents in the possession, custody or control of any sub-contractor, are delivered up to the Council or securely destroyed.
37.4 The Parties acknowledge that, except for any Information which is exempt from disclosure in accordance with the provisions of FOIA and EIR, the content of this Contract is not Confidential Information and the Contractor hereby gives its consent for the Council to publish the Contract in its entirety to the general public (but with any Information that is exempt from disclosure in accordance with the FOIA / EIR redacted) including any changes to the Contract agreed from time to time.  The Council may consult with the Contractor to inform its decision regarding any redactions but shall have the final decision in its absolute discretion whether any of the content of the Agreement is exempt from disclosure in accordance with the provisions of the FOIA / EIR.
37.5 The Contractor shall not, and shall take reasonable steps to ensure that the Staff shall not, make any press announcements or publicise the Agreement or any part of the Agreement in any way, except with prior written consent of the Council.
38. Freedom of Information

38.1 The Contractor acknowledges that the Council is subject to the requirements of the FOIA and the EIR and shall assist and co-operate with the Council (at the Contractor's expense) to enable the Council to comply with these information disclosure requirements.
38.2 The Contractor shall and shall procure that its sub-contractors shall:

38.2.1 transfer the Request for Information to the Council as soon as practicable after receipt and in any event within two days of receiving a Request for Information;

38.2.2 provide the Council with a copy of all Information in its possession or power in the form that the Council requires within five (5) days (or such other period as the Council may specify) of the Council requesting that Information;

38.2.3 provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a Request for Information within the time for compliance set out in section 10 of FOIA or regulation 5 of the EIR.

38.3 The Council shall be responsible for determining at its absolute discretion whether the Information:

38.3.1 is exempt from disclosure in accordance with the provisions of FOIA or the EIR;

38.3.2 is to be disclosed in response to a Request for Information

38.4 In no event shall the Contractor respond directly to a Request for Information unless expressly authorised to do so by the Council.
38.5 The Contractor acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs' Code of Practice on the discharge of public authorities' functions under Part 1 of FOIA (issued under section 45 of FOIA, November 2004), be obliged under FOIA or the EIR to disclose Information;
38.5.1 without consulting the Contractor, or

38.5.2 following consultation with the Contractor and having taken its views into account

provided always that where clause 38.5.2 applies the Council shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Contractor advanced notice, or failing that, to draw the disclosure to the Contractor's attention after any such disclosure

38.6 The Contractor shall ensure that all Information produced in the course of the Agreement or relating to the Agreement is retained for disclosure and shall permit the Council to inspect such records as requested from time to time

38.7 The Contractor acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with Clause 38.5.

39. Data Protection

39.1 The parties acknowledge that it is not intended that any Personal Data shall be processed under this Contract.

39.2 Should it be required that Personal Data is Processed under this Contract or in the provision of the Goods and/or Services, the parties shall enter into a separate data processing agreement (in a form to be agreed), detailing the parties' respective obligations in accordance with the Data Protection Requirements.

39.3 Both parties shall respectively at their own expense comply with all relevant and applicable requirements of the Data Protection Requirements. For the avoidance of doubt, this clause is in addition to, and does not relieve, remove or replace, a party's obligations or rights under the Data Protection Requirements.

39.4 The Contractor shall perform its obligations under this Contract in such a way as to ensure that it does not cause the Council to breach any of its applicable obligations under the Data Protection Requirements.

39.5 The Contractor shall be liable for and shall indemnify the Council and keep the Council indemnified against each and every action, proceeding, liability, cost, claim, loss, expense (including reasonable legal fees and disbursements on a solicitor and client basis) and demands incurred by the Council which arise directly from a breach by the Contractor of its obligations under the Data Protection Requirements, including without limitation those arising out of any third party demand, claim or action, or any breach of contract, negligence, fraud, wilful misconduct, breach of statutory duty or non-compliance with any part of the Data Protection Requirements by the Contractor or its employees, servants, agents or Sub-Contractors

39.6 The parties shall where applicable, take into account any guidance issued by the Information Commissioner's Office regarding Personal Data. The Council may on not less than thirty (30) Working Days' notice to the Contractor amend the Contract to ensure that it complies with any such guidance.
40. Intellectual Property Rights, Publicity and Branding

40.1 The Contractor shall not:

40.1.1 make any press announcements or publicise this Contract or its contents in any way; or 

40.1.2 use the Council's name or brand in any promotion or marketing or announcement of orders;

without the prior written consent of the Council, which shall not be unreasonably withheld or delayed.

40.2 The Council retains ownership of all Intellectual Property Rights in all documents provided by the Council in connection with or arising out of the Contract. The Contractor may obtain or make at his own expense any further copies of such documentation required solely for use by him or his Representatives only as necessary to provide the Goods and always subject to the provisions of this clause 40.

40.3 The Contractor agrees that the Intellectual Property Rights in any and all documents, drawings, designs, data or other material in any format created by the Contractor in the course of and for the purpose of providing the Goods and/or Services are assigned to the Council and the Contractor shall execute or cause to be executed (by his Representatives as necessary) all deeds, documents and acts required to vest such Intellectual Property Rights in the Council.

40.4 The Intellectual Property Rights in all drawings, reports, calculations and other documents provided by the Contractor in connection with the Goods and/or Services shall be vested in the Council in accordance with clause 40.3 but the Contractor shall have a licence to use such drawings and other documents for any purpose related to the Goods and/or Services. Save as aforesaid, the Contractor shall not make copies of such drawings or other documents nor shall he use the same in connection with the making or improvement of any works other than those to which the provision of the Goods and/or Services relates without the prior approval of the Council and upon such terms as may be agreed between the Council and the Contractor.

40.5 The Contractor shall indemnify the Council against all claims, demands, actions, costs, expenses (including legal costs and disbursements on a solicitor and client basis), losses and damages arising from or incurred by reason of any infringement or alleged infringement (including the defence of such alleged infringement) of any Intellectual Property Right by the availability of the Goods and/or Services, except to the extent that such liabilities have resulted directly from the Council’s failure properly to observe its obligations under this Clause 40.

SECTION 8 - INFORMATION TECHNOLOGY

41. Information Technology

41.1 The Contractor shall ensure that adequate security measures are put on its, and those of its agents and sub-contractors, IT equipment, personal computers, networks and systems used in the provision of the Goods and/or Services and any related services and to connect to the Council's systems networks hardware equipment or facilities.

41.2 The Contractor shall ensure that its employees, agents, servants or sub-contractors do not divulge any password or code allowing access to any Council system, network, hardware, equipment or facility to any person not authorised by the Council to have such password or code.

41.3 The Contractor shall ensure that only those persons authorised to have access to the Council’s systems, networks, hardware, equipment or facilities have access to the Council’s systems, networks, hardware, equipment or facilities. 

41.4 The Contractor, its employees, agents, servants and sub-contractors will not use any remote access facility, dial-in or otherwise, for any purpose not related to the provision of the Goods and/or Services and any related services hereunder or to access any Council system or network (or part thereof) other than a system or network to which the Council has granted access to the Contractor for the purpose of providing the Goods and/or Services and any related services.   

41.5 The Contractor, its employees, agents, servants and sub-contractors will not attempt to access any other Council system, network, hardware, equipment or facility other than those to which the Council has given the Contractor express access to allow the Contractor to provide the Goods and/or Services and any related services or part thereof. 

41.6 All data and electronic information to which the Contractor its employees, agents, servants or sub-contractors come into contact with in the performance and pursuance of the Contract and the provision of the Goods and/or Services and any related services is confidential and must be treated in accordance with the provisions of clause 37 relating to confidentiality.

41.7 Where data and electronic information belonging to the Council is kept, stored, transmitted or otherwise present on the Contractor's IT equipment, personal computers, networks and systems the Contractor shall ensure that:

41.7.1 access to such IT equipment, personal computers, networks and systems and the data and electronic information thereon is via controlled mechanisms that ensure all access can be traced back to specific employees;

41.7.2 an authorisation process for employees and privileges is utilised;

41.7.3 the Council is provided with a list of all employees authorised to have access to the said IT equipment, personal computers, networks and systems and the data and electronic information thereon, together with any updates and changes to that list as they occur;

41.7.4 the IT equipment, personal computers, networks and systems of the Contractor are protected from any malicious conflicting detrimental de-constructive or damage inflicting software, program or third party;

41.7.5 the Council is notified at the earliest opportunity and as soon as is reasonably practicable of all breaches to the Contractor's IT equipment, personal computers, networks and systems, actions taken to remedy and rectify the breach and reoccurrences thereof and the likelihood of unauthorised access to the Council’s electronic information and data;

41.7.6 fully effective backup and recovery arrangements for the Council’s data and electronic information and any relevant systems of the Council and the Contractor are implemented, operational and maintained to an appropriate level;

41.7.7 in respect of the Contractor's IT equipment, personal computers, networks and systems (and the Council’s data and information thereon) business continuity and disaster recovery arrangements are in place and maintained to an appropriate level.

41.8 In respect of data and electronic information belonging to the Council the Contractor shall on termination of the Contract (or a relevant part thereof) return to the Council all such data and electronic information to the Council in a form that enables the Council to readily accept the data and electronic information into its systems. 

41.9 The Contractor shall only make such copies of the Council’s data and electronic information as are strictly necessary to enable them to provide the Goods and/or Services and any related services. 

41.10 On the occurrence of any attack or incident involving any malicious, conflicting, detrimental, de-constructive, or damage inflicting software, program or third party the Contractor shall immediately inform the Council of the occurrence to allow the Council to take such action as necessary to protect its systems, networks, hardware, software, and equipment. 

41.11 The Contractor shall apply all security patches, updates, modifications or similar issued by a supplier of software and hardware utilised upon or forming part of the Contractor's IT equipment, personal computers, networks and systems used in the performance of its obligations under the Contract within three (3) weeks of such a security patch, update, modification or similar being issued unless these would be incompatible with such equipment and/or systems.

41.12 Subject to seven (7) Working days’ written notice the Contractor shall permit the Council and its agents to undertake an audit of all remote and direct security arrangements and the Contractor shall give all reasonable access to its premises IT equipment, personal computers, networks and systems for the purpose of carrying out such audit.

SECTION 9 - PERSONNEL

42. Personnel 

42.1 The Contractor shall ensure that all individuals employed or engaged by it in connection with the Contract:

42.1.1 that (in the reasonable opinion of the Authorised Officer) have unsupervised contact with children or vulnerable adults are subject to a valid enhanced disclosure check undertaken through the Disclosure and Barring Service; and

42.1.2 are of suitable character and are appropriately qualified and experienced in the area of work which they are to perform and are not under the age of 16.

42.2 The Contractor shall ensure that its Representatives:

42.2.1 are adequately supervised and informed of the aspects of the Contract applicable to them so that they can comply with the Contract;

42.2.2 shall provide the Goods and/or Services with all due skill, care and diligence and shall possess such qualifications, skills and experience as are necessary for the proper supply of the Goods and/or Services;

42.2.3 where specifically agreed to be provided, will be assigned to provide the Goods and/or Services;

42.2.4 are appropriately attired for the duties they are undertaking including, (where necessary) wearing protective clothing and footwear;

42.2.5 on request, disclose their identity to the Council or any third party;

42.2.6 other than as permitted by the Contract, do not solicit or act in such a manner as to induce payment for provision of the Goods and/or Services;

42.2.7 act in a courteous and considerate manner and do not use foul or offensive language, bring offensive materials onto or consume intoxicating liquor or illegal drugs or smoke whilst on Premises or providing the Goods and/or Services;

42.2.8 do not bring animals or unauthorised persons onto the Premises except as expressly authorised by the Authorised Officer.

42.3 The Council shall not be liable either to the Contractor or to any Representative in respect of any liability, loss or damage occasioned by the operation of this Clause 42.  
42.4 If the Council reasonably believes that any of the Staff are unsuitable to undertake work in respect of the Agreement, it may, by giving written notice to the Contractor:

42.4.1 refuse admission to the relevant person(s) to the Council's Premises;

42.4.2 direct the Contractor to end the involvement in the provision of the Goods of the relevant person(s); and / or 

42.4.3 require that the Contractor replace any person removed under this clause with another suitably qualified person and procure that any security pass issued by the Council to the person removed is surrendered,

and the Contractor shall comply with any such notice
42.5 The Contractor shall:

42.5.1 ensure that all Staff are vetted in accordance with the Staff Vetting Procedures and if requested, comply with the Council's Staff Vetting Procedures as supplied from time to time;

42.5.2 if requested, provide the Council with a list of the names and addresses (and any other relevant information) of all persons who may require admission to the Council's Premises in connection with the Agreement; and
42.5.3 procure that all Staff comply with any rules, regulations and requirements reasonably specified by the Council.

43. Equal Opportunities, Human Rights and Equality and Diversity
43.1 The Contractor shall have in place an equal opportunities policy. This policy must specify that the Contractor will not treat staff less favourably on the grounds of their colour, race, ethnic or national origin, nationality (including citizenship), marital status, sex, sexual orientation, religion or belief, age or because they have a disability. The policy must also specify that the Contractor will not tolerate behaviour, which is inconsistent with it, and detail the measures it will take if this occurs. 

43.2 In the performance of the Contract and in its dealings with service users, Council employees and members of the general public, the Contractor shall comply and shall ensure that its Representatives comply with the Human Rights Act 1998 as if the Contractor were a public body, and all Laws relating to equal opportunities.

43.3 The Contractor shall undertake, or refrain from undertaking, such acts as the Council requests so as to enable the Council to comply with its obligations under the Human Rights Act 1998.

43.4 The Contractor shall:

43.4.1 perform its obligations under this Agreement in accordance with:

44.4.4.1 all applicable equality Law (whether in relation to race, sex, gender reassignment, age, disability, sexual orientation, religion or belief, pregnancy, maternity or otherwise);

44.4.4.2 the Council's equality and diversity policy as provided to the Contractor from time to time; and

44.4.4.3 any other requirements and instructions which the Council reasonably imposes in connection with any equality obligations imposed on the Council at any time under applicable equality Law; and

43.4.2 take all necessary steps, and inform the Council of the steps taken, to prevent unlawful discrimination designated as such by any competent court or tribunal, or the Equality and Human Rights Commission or (any successor organisation).

SECTION 10 – DISPUTE RESOLUTION

44. Referral to Officers 

44.1 If any dispute arises out of or in connection with the Contract, the parties shall promptly notify each other of the matter in dispute (“Dispute”), which shall in the first instance be referred to the Authorised Officer and the Contractor’s Manager who shall use all reasonable skill, care and diligence to ensure that they receive the views of all parties and considers all solutions proposed with the objective of resolving the dispute and achieving an agreed solution.

44.2 Where the Authorised Officer and the Contractor’s Manager do not achieve within 14 days of notification of a Dispute a solution acceptable to all parties involved, and provided no right of termination has been exercised, then senior representatives of both parties shall meet promptly, and in any event within 21 days of notification of the Dispute, in good faith to discuss and seek to resolve the Dispute. 

44.3 Subject to clause 13 (Disputed Sums), the provision of the Goods and/or Services and the payment of the Charges shall not be affected or suspended in the event of and during any Dispute.
45. Adjudication

45.1 If within 30 days of notification of a Dispute the processes set out in clause 44 do not resolve such dispute to the satisfaction of both parties either party may refer any Dispute to an adjudicator. 
45.2 If the parties are unable to agree the appointment of such adjudicator within seven (7) Working Days of the request by either party for such an appointment then an appropriate expert (willing to act in that capacity hereunder) shall be appointed by the President of the Centre for Effective Dispute Resolution and the parties agree to accept such appointment.
45.3 Disputes shall be decided by such adjudicator in accordance with the latest Rules of Adjudication of the Centre for Effective Dispute Resolution as in place at the time of the Dispute being referred to such adjudicator, and costs shall be borne in such proportions as the adjudicator may determine to be fair and reasonable in all the circumstances or, if the adjudicator makes no such determination, by the parties in equal proportions.

45.4 Nothing in this clause 45 shall prevent either party from applying to a court for interim measures.
46. Prevention of Fraud and Corruption

46.1 The Contractor shall not offer, give, or agree to give anything, to any person an inducement or reward for doing, refraining from doing, or for having done or refrained from doing, any act in relation to the obtaining or execution of the Agreement or for showing or refraining from showing favour or disfavour to any person in relation to the Agreement.

46.2 The Contractor shall take all reasonable steps, in accordance with good industry practice, to prevent fraud by the Staff and the Contractor (including its shareholders, members and directors) in connection with the Agreement and shall notify the Council immediately if it has reason to suspect that any fraud has occurred or is occurring or is likely to occur.

46.3 If the Contractor or the Staff engage in conduct prohibited by clause 46.1 or commit fraud in relation to the Agreement or any other contract with the Council, the Council may:

46.3.1 terminate the Agreement and recover from the Contractor the amount of any loss suffered by the Council resulting from the termination, including the cost  reasonably incurred by the Council of making other arrangements for the supply of the Goods and/or Services and any additional expenditure incurred by the Council throughout the remainder of the Agreement; or

46.3.2 recover in full from the Contractor any other loss sustained by the Council in consequence of any breach of this clause.
SECTION 11 - TERMINATION

47. Expiry

47.1 This Contract shall terminate automatically on the Expiry Date unless it shall have been terminated earlier in accordance with the provisions of the Conditions of Contract.  For the avoidance of doubt the Contractor shall not be entitled to any compensation on expiry.

48. Termination by the Council

48.1 The Council shall have the right (not to be exercised unreasonably) to terminate this Contract at any time by giving [6] months’ written notice to the Contractor.
49. Termination for Contractor Default

49.1 If the Contractor:

49.1.1 commits a breach of any of its obligations under the Contract which materially and adversely affects the performance of the Contract;

49.1.2 makes an assignment of this Contract in breach of clause 56 (Assignment);

49.1.3 breaches any of its obligations under clause 31 (Insurance);

49.1.4 fails to deliver the Goods and/or Services in accordance with clause 6.1 other than as a result of a Force Majeure Event; or

49.1.5 commits a breach that results in material damage to the reputation of the Council;

(each a “Contractor Default”) then the Council may serve a notice (a “Termination Notice”) in accordance with clause 49.2 on the Contractor.

49.2 The Termination Notice will specify:

49.2.1 the type and nature of the Contractor Default that has occurred; and

49.2.2 that all or part of the Contract will terminate on the day falling 30 days after the date the Contractor receives the Termination Notice unless, if the Contractor Default is one which in the reasonable opinion of the Council is remediable and the Council so specifies in the Termination Notice, the Contractor:

50.2.2.1 rectifies the Contractor Default (where the Contractor Default falls within clause 49.1.2) within 24 hours or 

50.2.2.2 in any other circumstances:

50.2.2.3 within 14 days of receipt of the Termination Notice, puts forward a rectification programme which is acceptable to the Council (acting reasonably) or 

50.2.2.4 within 21 days of receipt of the Termination Notice, rectifies the Contractor Default 

49.2.3 The Council shall be entitled to alter the timeframes specified in clause 49.2.2 above to such other times as may be reasonable in the circumstances.

49.3 If the Contractor either rectifies the Contractor Default within the time period specified in the Termination Notice or implements a rectification programme in accordance with its terms, the Termination Notice will be deemed to be revoked and the Contract will continue.

49.4 If the Contractor Default is one that is not remediable or if the Contractor fails to rectify the Contractor Default within the time period specified in the Termination Notice and fails to put forward a rectification programme acceptable to the Council (acting reasonably) the Contract will terminate on the day falling 30 days after the date of receipt by the Contractor of the Termination Notice. 

49.5 If the Contractor fails to complete any rectification programme in accordance with the approved rectification programme the Contract will terminate on the date falling 21 days after the date of notification to the Contractor of such failure.

50. Termination on Contractor Insolvency or Persistent Breach  

50.1 If the Contractor becomes Insolvent or commits a Persistent Breach, then in any such circumstance the Council may, without prejudice to any accrued rights or remedies under the Contract, terminate the Contract forthwith by written notice with immediate effect.
51. Termination for Prohibited Acts

51.1 If a Prohibited Act is committed under Clause 58 (Prevention of Bribery) by the Contractor or any of its Representatives, not acting independently of the Contractor, then the Council may without prejudice to any accrued rights or remedies under the Contract, terminate the Contract forthwith by written notice having immediate effect.
51.2 Any notice of termination under this clause 51 shall specify the nature of the Prohibited Act, the identity of the party whom the Council believes has committed the Prohibited Act, and the date on which the Contract will terminate, in accordance with the applicable provision of this clause 51.

52. Termination on Force Majeure

52.1 If a Force Majeure Event prevents either party from performing its obligations under the Contract in any material respect for a period of three (3) consecutive months then, provided the notification requirements set out in clause 60 (Force Majeure) have been met, without prejudice to any accrued rights or remedies under the Contract, either party may terminate the Contract by notice in writing to the other party having immediate effect.

53. Effect of Termination or Expiry

53.1 Where the Contract is terminated the Council shall:

53.1.1 not be required to make further payments under the Contract until the costs, loss and/or damage due under the Contract have been calculated and when such payment become due the Council shall be entitled to withhold from such payments the costs, loss and/or damages due to it under the Contract;

53.1.2 be entitled to repossess any Council Assets held by the Contractor and to exercise a lien over any Contractor Assets in the Council’s possession until the Contractor has paid to the Council all costs, loss and/or damage due to the Council under the Contract.

53.2 Notwithstanding that a party may have a right to terminate the Contract that party may elect to continue to treat the Contract as being in full force and effect and to enforce its rights under the Contract.

54. Duty to co-operate

54.1 The Contractor shall co-operate fully with the transfer of responsibility for the provision of the Goods and/or Services (or any part thereof) to any Future Contractor undertaking such provision of Goods and/or Services which are the same or similar to those provided under this Contract in accordance with clause 54.2:

54.1.1 during the final six (6) months of the Contract Period (where this expires under clause 47 (Expiry)) or during the period of any notice of termination of this Contract and 

54.1.2 for a period of two (2) months thereafter.

54.2 Such co-operation referred to at clause 54.1 shall include:

54.2.1 liaising with the Council and/or a Future Contractor, and providing reasonable assistance and advice concerning the Contract and its transfer to the Council or to such Future Contractor,

54.2.2 subject to the provisions of clause 37 (Confidentiality), providing to the Council and/or to a Future Contractor all and any information concerning the provision of the Goods and/or Services which is required for the efficient transfer of responsibility for their performance.

54.3 The Contractor shall use all reasonable endeavours to facilitate the smooth transfer of responsibility for the provision of the Goods and/or Services to a Future Contractor or the Council, as the case may be, and the Contractor shall not act at any time during the Contract Period or thereafter in a way calculated or intended, directly or indirectly, to prejudice or frustrate or make more difficult such transfer (but this clause shall not prevent the enforcement by the Contractor of any of its rights whether under the Contract or otherwise).

54.4 The Contractor shall (and shall procure that its sub-contractors will) subject to clause 39 (Data Protection) and clause 37 (Confidentiality) comply with all reasonable requests of the Council to provide information relating to the Contractor’s costs of complying with its obligations under this Contract.

SECTION 12 - GENERAL

55. Relationship of Parties

55.1 The Contractor shall not be or be deemed to be, an agent of the Council and the Contractor shall not hold itself out as having authority or power to bind the Council in any way, other than expressly conferred by this Contract.

55.2 Nothing in the Contract shall be construed as creating a partnership within the meaning of the Partnership Act 1890, or as a contract of employment between the Contractor and the Council.
55.3 The Agreement shall not constitute or imply any partnership, joint venture, agency, fiduciary relationship or other relationship between the Parties other than the contractual relationship expressly provided for in the Agreement.  Either Party shall have, nor represent that it has, any authority to make any commitments on the other Party's behalf.
56. Assignment 

56.1 The Contractor shall not assign or otherwise dispose of any of its rights or benefits under the Contract except with the express agreement of the Council, and provided that the Contractor undertakes to pay all reasonable expenses incurred by the Council in connection with the proposed assignment whether or not the assignment is completed.

56.2 The Council may (and the Contractor shall do all things necessary to assist the Council to) assign or otherwise dispose of its rights and obligations under this Contract or any part thereof to another party provided that:

56.2.1 the Council shall give prior written notice of any assignment to the Contractor; and 

56.2.2 such assignee shall have the legal capacity and sufficient financial resources to perform the obligations of the Council under this Contract.

57. Sub-Contracting

57.1 The Contractor shall not be entitled to sub-contract, sub licence or otherwise dispose of the provision of the Contract or any part thereof without the prior written consent of the Council.  

57.2 In the event that the Contractor enters into any sub-contract in connection with this Contract it shall:

57.2.1 remain responsible to the Council for the performance of its obligations under the Contract notwithstanding the appointment of any sub-contractor and be responsible for the acts omissions and neglects of its sub-contractors; 

57.2.2 impose obligations on its sub-contractor in the same terms as those imposed on it pursuant to this Contract and shall procure that the sub-contractor complies with such terms; and

57.2.3 provide a copy, at no charge to the Council, of any such sub-contract on receipt of a request for such by the Authorised Officer .
57.2.4 ensure that a provision is included in such sub-contract which requires payment to be made of all sums due by the Contractor to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice.

58. Prevention of Bribery

58.1 The Contractor:

58.1.1 shall not, and shall procure that any Contractor Party and all Contractor Personnel shall not, in connection with this Agreement commit a Prohibited Act.

58.1.2 warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Council, or that an agreement has been reached to that effect, in connection with the execution of this agreement, excluding any agreement of which full details have been disclosed in writing to the Council before execution of this Agreement.

58.2 The Contractor:

58.2.1 if requested, shall provide the Council with any reasonable assistance, at the Council's reasonable cost, to enable the Council to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act;

58.2.2 within ten 10 Working Days of Commencement Date, and annually thereafter, certify to the Council in writing (such certification to be signed by an officer of the Contractor)  compliance with this clause 58 by the Contractor and by all persons associated with it or other persons who are supplying goods or services in connection with this Contract.  The Contractor shall provide such supporting evidence of compliance as the Council may reasonably request.

58.3 The Contractor shall have an anti-bribery policy (which shall be disclosed to the Council) to prevent any Contractor Party or Contractor Personnel from committing a Prohibited Act and shall enforce it where appropriate.

58.4 If any breach of clause 58 .1 is suspected or known, the Contractor must notify the Council Immediately.

58.5 If the Contractor notifies the Council that it suspects or knows that there may be a breach of clause 58 .1, the Contractor must respond promptly to the Council's enquiries, co-operate with any investigation, and allow the Council to audit books, records and any other relevant documentation. This obligation shall continue for 7 years following the expiry or termination of this Agreement.
58.6 The Council may terminate this Agreement by written notice with immediate effect if the Contractor, Contractor Party or Contractor Personnel (in all cases whether or not acting with the Contractor's knowledge) breaches clause 58.1. In determining whether to exercise the right of termination under this clause 58.6, the Council shall give all due consideration, where appropriate, to action other than termination of this Agreement unless the Prohibited Act is committed by the Contractor or by a senior officer of the Contractor or by an employee, Sub-Contractor or supplier not acting independently of the Contractor. The expression "not acting independently of" (when used in relation to the Contractor or a Sub-Contractor) means and shall be construed as acting:

58.6.1 with the authority, or,

58.6.2 with the actual knowledge of any one or more of the directors of the        Contractor or Sub-Contractor (as the case may be) or,

58.6.3 in circumstances where any one or more of the directors of the Contractor ought reasonably to have had knowledge.

58.7 Any notice of termination under clause 58 .6 must specify:

58.7.1 the nature of the Prohibited Act

58.7.2 the identity of the party whom the Council believes has committed the Prohibited Act:; and 

58.7.3 the date on which this Agreement will terminate.

58.8 Despite section 10 (Dispute Resolution), any dispute relating to:

58.8.1 the interpretation of clause 58 or

58.8.2 the amount or value of any gift, consideration or commission, shall be determined by the Council and its decision shall be final and conclusive.

58.9 Any termination under clause 58.6 will be without prejudice to any right or remedy which has already accrued or subsequently accrues to the Council.

59. Legislative Change Risk

59.1 If a Qualifying Change in Law occurs or is shortly to occur, then either party may notify the other using the review procedure under Section 3 to express an opinion on its likely effects, giving details of its opinion of any necessary change in the provision of the Goods and/or Services;

59.1.1 whether any changes are required to the terms of the Contract Document to deal with the Qualifying Change in Law;

59.1.2 whether relief from compliance with obligations is required during implementation of any relevant Qualifying Change in Law;

59.1.3 any estimated increase in the costs of the Contract (as identified in the Open Book Account and loss of income that directly result from the Qualifying Change in Law;

59.1.4 any expenditure that is required or no longer required as a result of a Qualifying Change in Law taking effect during the Contract;

in each case giving in full detail the proposed procedure for implementing the change in the provision of the Goods and/or Services. Responsibility for the costs of implementation (and any resulting variation to the Price) shall be dealt with in accordance with this clause 59.
59.2 As soon as practicable after receipt of any notification from either party under clause 59.1, the parties shall discuss and agree the issues referred to in this clause 59 and any ways in which the Contractor can mitigate the effect of the Qualifying Change in Law, including:
59.3 providing evidence that the Contractor has used reasonable endeavours (including where practicable the use of competitive quote) to oblige its Sub-Contractors to minimise any increase in costs and maximise any reduction in costs;

59.4 demonstrating how any expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred or would have been incurred, any foreseeable changes in Law at that time have been taken into account by the Contractor;

60. Force Majeure

60.1 If any party is delayed in or prevented from performing any of its obligations under the Contract by a Force Majeure Event then, so long as that Force Majeure Event continues, that party shall be excused from performance of such obligations to the extent it is so delayed or prevented, and the time for performance of such obligation shall be delayed accordingly. 

60.2 On the occurrence of a Force Majeure Event, the affected party shall notify the other party as soon as practicable. Such notification shall contain details of the Force Majeure Event, including evidence of its effect on the obligations of the affected party and any action proposed to mitigate its effect. 

60.3 As soon as practicable following such notification, the parties shall consult each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the impact of the Force Majeure Event and facilitate continued performance of the Contract.

60.4 The affected party shall notify the other party as soon as practicable after the Force Majeure Event ceases or no longer delays or prevents the affected party from complying with its obligations under the Contract. Following such notification (subject to termination under clause 52), the Contract shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event.

60.5 For the duration of any suspension of the Contractor’s obligations under this clause 60, the Council shall only be liable to pay the Contractor an amount that reflects the reduced provision of Goods and/or Services (if any) being performed.

61. Civil Contingencies

61.1 Where an Emergency, as defined in Part 1 of the Civil Contingencies Act 2004 (an “Emergency”), occurs or is imminent the Contractor shall upon the receipt of instructions from the Authorised Officer, make resources (including staff, supervisory staff, plant and equipment, materials and premises) used and organised to execute this contract, available to the Council to assist in dealing with Emergency work, and shall carry out such Emergency work as is authorised by the Authorised Officer.

61.2 During the period in which the Contractor is engaged in Emergency work as prescribed above, the whole or part of the work required to be carried out under this Contract may be suspended.

61.3 The Contractor shall be required to negotiate payment from the Council for any authorised Emergency work done. Such payment shall be based on the cost of carrying out the Emergency work and may include a reasonable margin to cover overheads and profits.

61.4 From time to time, the Council may require members of the Contractor’s staff to attend and be involved in Emergency training exercises and other relevant training organised by the Council, a Borough/District in the County, or Central Government.  Reimbursement for involvement in training activities, pursuant to this section, shall be on the same basis as that outlined in clause 61.3.
62. Assistance in Legal Proceedings
62.1 Where requested by the Authorised Officer, the Contractor shall, at no additional cost, give all reasonable assistance and co-operation and provide to the Council any relevant information which is not confidential in connection with any legal inquiry, arbitration or court proceedings in which the Council may become involved, or any relevant disciplinary hearing internal to the Council, or any inquiry by the Local Government ombudsman, arising out of the provision of the Goods and/or Services. 

63. Good Faith

63.1 The parties shall, and shall procure that their Representatives shall, at all times in relation to the Contract and the provision of the Goods and/or Services, act reasonably and in good faith.

63.2 Except where expressly stated otherwise, any decision, agreement, request, consent, approval (including whether performance is to the satisfaction a party), action or other step of a similar nature required to be taken by a party shall be taken reasonably and in good faith and it shall be reasonable to withhold or delay such decision, agreement et cetera on the grounds of non-compliance by the other party with Laws or, a materially adverse effect on the proper provision of the Goods and/or Services.

64. Illegality

64.1 In the event that any part of this Contract shall become or be declared void, invalid, illegal or unenforceable for any reason whatsoever including by reason of the provisions of any Law or any decision of any Court or Regulatory Body having jurisdiction over the parties or this Contract, the parties hereby expressly agree that the remaining parts and provisions of this Contract shall continue in full force and effect with such amendments as are necessary to ensure that the balance of obligations remains so far as possible the same as under the Contract or as may be agreed between the parties.

65. Survival

65.1 Termination of the Contract for any reason shall not affect this clause 65 and the following clauses or Sections, which shall continue in force after such termination: clause 1 (Definitions and interpretation), clause 13 (Disputed Sums), clause 15 (Set-Off), section 6 (Warranties and Acknowledgements), clause 37 (Confidentiality), clause 38 (Freedom of Information), Section 10 (Dispute Resolution), Section 11 (Termination), clause 56 (Assignment), clause 57 (Sub-contracting), clause 62 (Assistance in Legal proceedings), clause 68 (Notices); clause 72 (Law of contract and jurisdiction).
66. Waiver

66.1 No term or provision of the Contract shall be considered as waived by any party unless a waiver is given in writing by that party and specifically states that it is a waiver of such term or provision.

66.2 No waiver under clause 66.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, clauses or provisions of this Contract unless (and then only to the extent that) it is expressly stated in that waiver.
66.3 No failure or delay by a party to exercise any right or remedy provided under this agreement or by law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy
67. Third Party Rights

67.1 It is agreed for the purposes of the Contracts (Rights of Third Parties) Act 1999 that the Contract is not intended to, and does not, give to any person who is not a party to the Contract any rights to enforce any provisions contained in the Contract except for any person to whom the benefit of the Contract is assigned in accordance with clause 57 (Assignment).

68. Notices

68.1 Except as otherwise expressly provided within the Contract, no notice or other communication from one Party to the other shall have any validity under the Contract unless made in writing by or on behalf of the Party concerned

68.2 Any demand, notice, or other communication shall be treated as validly served if:

68.2.1 served personally on the addressee; or
68.2.2 sent by pre-paid post; 

to the address of the party referred to in the Contract or to another address which has been notified expressly in writing  by that party to the other under the provisions of this clause 68, which shall include the address of the Authorised Officer or Contractor’s Manager (as appropriate).
68.3 Any notice that complies with clause 68.1 shall be deemed to have been received by the addressee when delivered:
68.3.1 personally, on the date of delivery provided that the notice was delivered in working hours and otherwise on the next Working Day; and;
68.3.2 In the case of delivery by post on the third Working Day after the date of posting.
69. Entire Agreement

69.1 This agreement constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
69.2 Each party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement. Each party agrees that it shall have no claim for innocent or negligent misrepresentation [or negligent misstatement] based on any statement in this agreement.

70. Rights and duties reserved

70.1 Save as otherwise expressly provided, the obligations of the Council under the Contract are obligations of the Council in its capacity as a contracting counterparty and nothing in the Contract shall operate as an obligation upon, or in any other way fetter or constrain the Council in any other capacity, nor shall the exercise by the Council of its duties and powers in any other capacity lead to any liability under the Contract (howsoever arising) on the part of the Council to the Contractor.

71. Counterparts

71.1 The Contract may be executed in one or more counterparts and any party may enter into the Contract by executing a counterpart. Any single counterpart or a set of counterparts executed in either case by all of the parties shall constitute one and the same agreement and a full copy of the Contract for all purposes. 
72. Law of Contract and Jurisdiction

72.1 The Contract shall be governed by the Laws of England and Wales and subject to Section 10 (Dispute Resolution) the parties submit to the exclusive jurisdiction of the courts of England.

IN WITNESS of which this Agreement has been duly executed by the parties.
Signed for and on behalf of the Council by:-

Signed 

 (Authorised Signatory)

Printed Name
 
Position…………………………………………
Signed for and on behalf of the Supplier by:-

Signed 

(Authorised Signatory)

Printed name 

Position………………………………………… 

SCHEDULE A – DEFINITIONS

In accordance with clause 1.1, in this Contract the following words shall have the meanings set out below:

	"1999 Act"
	The Local Government Act 1999

	“Authorised Officer”
	the representative(s) of the Council, initially detailed in Schedule B (Officers) as the same may be replaced  or delegate his functions from time to time;

	"Best Value Duty"
	the duty prescribed by section 3(1) of the 1999 Act (as amended by section 137 of the Local Government and Public Involvement in Health Act 2007);

	“Commencement Date”
	[INSERT DATE] or such other date as agreed between the parties;

	“Conditions of Contract”
	1 to 72 (inclusive) of this Contract;

	"Confidential Information"
	means all information, whether written or oral (however recorded), provided by the disclosing party to the receiving party and which is                (i) known by the receiving party to be confidential; (ii) is marked as or stated to be confidential; or (iii) ought reasonably to be considered by the receiving party to be confidential;  

	“Contract”
	this Contract including the Conditions of Contract and all schedules and appendices referred to herein and/or attached hereto;

	"Contractor Party"
	The Contractor and any person or body (including, but not limited to, any sub-contractor) associated with the Contractor who is performing services or providing Goods and/or Services in connection with this Contract;

	"Contractor Personnel"
	includes the Staff of the Contractor and of any Contractor Party;

	“Contractor’s Manager”
	the representative of the Contractor with status as per clause 16 as initially listed in Schedule B (Officers) as the same may be replaced from time to time;

	“Contract Period”
	the Initial Period plus any extension under clause 2;

	“Contract Price”
	the charges/fees payable by the Council in accordance with the Contract as ascertained by the sums set out in Schedule E (Contract Price Schedule) as amended in accordance with the Contract;

	“Contractor's Assets”
	as defined at clause 27;

	“Council Assets”
	as defined at clause 28;

	"Data Loss Event"
	any event that results, or may result, in unauthorised access to Personal Data held by the Contractor under the Contract and/or actual or potential loss and/or destruction of Personal Data in breach of the Contract, including any Personal Data Breach;

	"Data Protection Impact Assessment"
	an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data;

	"Data Protection Officer"
	takes the meaning given in the GDPR;

	“Data Protection Requirements”
	Laws and regulations that apply in relation to the processing of personal data and are in force from time to time in the UK including (without limitation) the GDPR, the Data Protection Act 2018, the Privacy and Electronic Communications Directive 2002/58/EC (as updated by Directive 2009/136/EC) and the Privacy and Electronic Communications Regulations 2003 (SI 2003 No. 2426) as amended, together with any replacement or additional legislation coming into effect from time to time, together with any codes of practice or other guidance issued by the Information Commissioner’s Office

	"Data Subject"
	takes the meaning given in the GDPR;

	"Data Subject Access Request"
	a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Requirements to access their Personal Data;

	“Default”
	as defined at clause 18;

	“Default Notice”
	a notice issued by the Council in accordance with clause 18;

	"Disclosure and Barring Service"
	the body corporate of that name formed and constituted under section 87 of the Protection of Freedoms Act 2012;

	“DPA 2018"
	the Data Protection Act 2018;

	“Environmental Liability”
	all costs, expenses, liabilities, claims, damages, penalties or fines arising from any criminal or civil liability under any Law or any obligation under any Law to take, or to pay for, remedial action or to prevent pollution of the environment;

	“Expiry Date”
	the end of the Contract Period; 

	“Fees Regulations”
	the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004;

	“Force Majeure Event”
	war, natural flood, exceptionally adverse weather conditions, strike or lockout (other than a strike or lock-out which is limited to the Contractor’s Representatives), civil disorder, Act of God, power cuts or delays, epidemic or pandemic (excluding https://www.who.int/news-room/q-a-detail/coronavirus-disease-covid-19 and all restrictions or lockdown measures or vaccination measures imposed in connection with it) or other wholly exceptional events outside the control of the parties which could not have reasonably been foreseen or avoided;

	“Future Contractor”
	any person contracted to provide the and/or Services to the Council the same as or similar to the Goods at any time in substitution of the Contractor or any sub–contractor (in whole or part);

	"GDPR"
	means Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data (United Kingdom General Data Protection Regulations), as it forms part of the law of England and Wales, Scotland and Northern Ireland by virtue of section 3 of the European Union (Withdraw) Act 2018 (see section 205(4))

	“Goods”
	the goods to be provided by the Contractor under the Contract as more particularly described in the Specification and any Variation thereto made in accordance with this Contract, and ‘provision of the Goods’ shall be deemed to include all requirements on the Contractor relating to the Goods;

	“Good Industry Practice” 
	using standards, practices, methods and procedures conforming to the Law and exercising that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person engaged as the case may be in the same type of undertaking as that of the Contractor under the same or similar circumstances at the relevant time for such exercise;

	“Index”
	the United Kingdom General Index of Retail Prices (all items excluding mortgage interest) or if such index shall cease to be published any official publication substituted for it;

	"Information"
	Has the meaning given under section 84 of the Freedom of Information Act 2000 

	“Information Laws”
	the Freedom of Information Act 2000 (FOIA), the Environmental Information Regulations 2004 (EIR), the Data Protection Act 2018 and any codes of practice and guidance made pursuant to the same as amended or replaced from time to time;

	“Insolvent ”
	in relation to the Contractor:

(a) any arrangement or composition with or for the benefit of its creditors (including any voluntary arrangement as defined in the Insolvency Act 1986) being entered into (or, in the case of such a voluntary arrangement, being proposed);

(b) a supervisor, receiver, administrator, administrative receiver or other encumbrancer of a similar nature taking possession of or being appointed over or any distress, execution or other process being levied or enforced (and not being discharged within seven days) upon the whole or any material part of the Contractor’s assets

(c) a court makes an order that the Contractor be wound up or a resolution for a voluntary winding up of the Contractor is passed
(d) ceasing or threatening to cease to carry on business or being or being deemed to be unable to pay its debts when they become due within the meaning of Section 123 Insolvency Act 1986
(e) being an individual(s), has a bankruptcy order made against him or compounds with his creditor or comes to any arrangements with any creditors;

	“Initial Period”
	a period of one year from the Commencement Date

	“Intellectual Property Rights”
	any and all patents, trade marks, service marks, copyright, moral rights, rights in design, know-how, confidential information and all or any other intellectual or industrial property rights whether or not registered or capable of registration and whether now or in the future subsisting in the United Kingdom or any other part of the world together with all or any goodwill and accrued rights of action;

	“Law”
	means any applicable statute or any delegated or subordinate legislation, any duly applicable guidance, code of practice, direction, judgment or determination with which the Council and/or the Contractor is bound to comply including the Council’s rules, procedures, guidelines, policies, codes of practice,  standing orders, financial regulations and standards from time to time and any EU laws or regulations that are retained in domestic law in accordance with the European Union (Withdrawal) Act 2018

	“Necessary Consents”
	all approvals, certificates, authorisations, permissions, licences, permits, regulations and consents necessary from time to time for the performance of the Contract including without limitation all planning permissions and waste management licences;

	“Persistent Breach”
	a continuing breach or series of breaches which has recurred 6 or more times within a two month period after the Council has issued at least one Remediation Notice to the Contractor in respect of each continuing breach or series of  breaches;

	"Personal Data"
	takes the meaning given in the GDPR;

	“Premises”
	the location(s) at which the obligations under this Contract are to be delivered by the Contractor;

	"Processor"
	takes the meaning given in the GDPR;

	“Prohibited Act”


	a) to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to: (i) induce the person to perform improperly a relevant function or activity; or (ii) reward that person for improper performance of a relevant function or activity;

b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this agreement;

c) committing any offence:

  under the Bribery Act 2010; or

(i) under sub-section (2) of Section 117 of the Local Government Act 1972;

(i) under legislation or common law concerning fraudulent acts; or

(ii) defrauding, attempting to defraud or conspiring to defraud the Council; or

(iii) any activity, practice or conduct which would constitute one of the offences listed in this definition of Prohibited Act, if such activity, practice or conduct had been carried out in the UK.

	"Protective Measures"
	appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it;

	"Qualifying Change in Law"
	any change in Law which impacts on the provision of the Goods and/or Services and which comes into force after the Commencement Date, but EXCLUDING any change in Law that would have been reasonably foreseeable at the Commencement Date by an experienced Contractor providing goods and/or services which are the same as or similar to the Goods and/or Services;

	“Quality Standard”
	an appropriate and current British Standards Specification or British Standard Code of Practice issued by the British Standard Institution or any similar European Union standard applying to the provision of the Goods and/or Services or equivalent;

	“Regulatory Body”
	government Departments and agencies, the European Commission or any other regulatory Council or body (other than the Council) including any health and safety enforcement agency, with power to regulate the Goods and/or Services and their respective successors and substitutes;

	“Remediation Notice”
	as defined in clause 18;

	“Representative”
	any employee, officer, worker, agent or contractor engaged by a party in connection with the Contract including any sub-contractor;

	"Request for Information"
	has the meaning set out in the FOIA or the EIR as relevant (where the meaning set out for the term "request" shall apply;

	“Required Insurances”
	as defined at clause 31;

	"Services"
	the Service, supplies and/or works to be provided by the Contractor under the Contract as more particularly described in the Specification and any Variation thereto made in accordance with this Contract;

	“Specification”
	the specification at Schedule C detailing the Goods and Services;

	"Staff"
	means all directors, officers, employees, agents, consultants and contractors of the Contractor and / or of any sub-contractor of the Contractor engaged in the performance of the Contractor's obligations under the Agreement; 

	"Staff Vetting Procedures"
	means vetting procedures that accord with good industry practice or, where applicable, the Council's procedures for the vetting of personnel as provided to the Contractor from time to time;

	“Termination Notice”
	as defined under clause 49;

	“VAT” 
	value added tax or any similar or substituted tax;

	“Variation”
	a variation of the Goods and/or Services or the Contract in accordance with the Contract;

	“Working Days”
	Monday to Friday inclusive of each week excluding Christmas Day, Good Friday and Bank Holidays in England


SCHEDULE B – OFFICERS

Authorised Officer: 
 
	NAME:
	

	JOB TITLE:
	

	CONTACT 
TELEPHONE NUMBER:
	

	CORRESPONDENCE ADDRESS:
	


Contractor’s Manager: 

	NAME:
	

	JOB TITLE:
	

	CONTACT 
TELEPHONE NUMBER:
	

	CORRESPONDENCE ADDRESS:
	


SCHEDULE C – SPECIFICATION 

[please insert details of goods and services to be supplied]
SCHEDULE D – TENDER CLARIFICATION DOCUMENTS

[IF USED]

SCHEDULE E – CONTRACT PRICE SCHEDULE

The Council shall pay to the Contractor the charges for the elements of the Goods and Services as set out in the table below: 
[please insert price]
SCHEDULE F – CONTRACTOR’S TENDER

[IF USED]
SCHEDULE G – PROCESSING, PERSONAL DATA AND DATA SUBJECTS 

1. Definitions and Background

1.1. In this Schedule: 

	"Controller"
	Has the meaning given to that term in the Data Protection Legislation in force from time to time;

	"Data Loss Event"
	shall mean any event that results or may result whether accidental or not, in unauthorised access to or processing of Personal Data and/or actual or potential unlawful loss, alteration, unauthorised disclosure, access and/or destruction of Personal Data;

	"Data Protection Impact Assessment" 
	shall mean an assessment carried out in pursuant to Article 35 of UK GDPR by the Controller of the impact of the envisaged processing on the protection of Personal Data;

	"Data Subject" 
	shall take the meaning given in the in the Data Protection Legislation in force from time to time;

	"Personal Data"
	shall take the meaning given to that term in the Data Protection Legislation in force from time to time;

	"Processor"
	shall take the meaning given in the in the Data Protection Legislation in force from time to time;

	"Protective Measures"
	shall mean appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of such measures;

	"Sub-processor" 
	shall mean any third party appointed to process Personal Data on behalf of the Contractor related to the Contract.


1.2. With respect to the parties' rights and obligations under this Contract, the parties agree that the Council is the Controller and the Contractor is the Processor. A description of the Personal Data processed by the Contractor and the processing activities undertaken by the Contractor is set out in Appendix 1 (Data Processing Activities) to this Schedule H.
2. Obligations

2.1. The Contractor shall provide all reasonable assistance to the Council in the preparation of any Data Protection Impact Assessment prior to commencing any processing.

2.2. In respect of Personal Data that the Contractor processes on behalf of the Council in connection with its obligations under the Contract, the Contractor shall and shall procure that its Representatives shall: 

2.2.1. solely process the Personal Data for the purposes of fulfilling its obligation under this Contract and in compliance  with the written instructions as set out in this Contract and as may be specified from time to time in writing by the Council; 

2.2.2. notify the Council immediately if it considers that any of the Council's instructions infringe the Data Protection Legislation or are otherwise unlawful;

2.2.3. not transfer to or access any Personal Data from a country outside of the United Kingdom without the prior written consent of the Council;

2.2.4. comply with the Council's instructions in relation to transfers of Personal Data to a country outside of the United Kingdom which must include ensuring that there are;

2.2.4.1. appropriate safeguards in relation to the transfer in place (whether in accordance with Article 45 of the UK GDPR and section 75 of the DPA 2018) as determined by the Council;

2.2.4.2. enforceable rights and effective legal remedies for Data Subjects; and

2.2.4.3. adequate levels of protection to any Personal Data that is transferred)

unless the Contractor is required pursuant to applicable Laws to transfer Personal Data outside the United Kingdom, in which case the Contractor shall inform the Council in writing of the relevant legal requirement before any such transfer occurs unless the relevant Law prohibits such notification on important grounds of public interest;

2.2.5. take reasonable steps to ensure the reliability of any Staff who have access to the Personal Data and ensure that all Staff used by the Contractor to process Personal Data are subject to legally binding obligations of confidentiality in relation to the Personal Data;

2.2.6. ensure that none of the Contractor’s Staff publish, disclose or divulge any of the Personal Data to any third party unless directed in writing to do so by the Council;

2.2.7. not engage any Sub-Contractor to carry out any processing of Personal Data without the prior written consent of the Council provided that notwithstanding any such consent the Contractor shall remain liable for compliance with all the requirements of this Contract including in relation to the processing of Personal Data;

2.2.8. ensure that obligations equivalent to the obligations set out in this paragraph 2 are included in all contracts between the Contractor and permitted Sub-Contractors who will be processing Personal Data and who have been approved in accordance with paragraph 2.2.7
2.2.9. ensure that it has in place Protective Measures to protect against a Data Loss Event having taken account of the: 

2.2.9.1. nature of the data to be protected; 

2.2.9.2. harm that might result from a Data Loss Event; 

2.2.9.3. state of technological development; and 

2.2.9.4. cost of implementing any measures; 

2.2.10. upon request provide a written description of the Protective Measures employed by the Contractor pursuant to paragraph 2.2.9 (within the timescales required by the Council) and if the Council does not consider such measures are adequate to enable compliance with the Data Protection Legislation, implement such additional measures as may be specified by the Council (acting reasonably) to ensure compliance;

2.2.11. taking into account the nature of the data processing activities undertaken by the Contractor, provide, at no cost to the Council, all possible assistance and co-operation (including without limitation putting in place appropriate technical and organisational measures) to enable the Council to fulfil its obligations to respond to requests from individuals exercising their rights under the Data Protection Legislation, including (without limitation):
2.2.11.1. notifying the Council within two (2) Working Days, of receiving any request from a Data Subject exercising their rights under the Data Protection Legislation;

2.2.11.2. complying with the Council’s instructions in relation to complying with the Data Subject’s rights under the Data Protection Legislation, which may include (without limitation) providing notices to Data Subjects in a format specified by the Council, rectifying inaccurate Personal Data, ceasing or restricting processing of Personal Data, providing access to Personal Data, permanently deleting or securely destroying Personal Data and providing copies of Personal Data in a format specified by the Council;
2.2.12. maintain a record of the Service Provider’s processing activities in accordance with the requirements of the Data Protection Legislation; 
2.2.13. assist the Council, at no cost to the Council, in ensuring compliance with the obligations set out in Articles 32 to 36 (inclusive) of the UK General Data Protection Regulation (or any equivalent legislation in the UK or any subsequent legislation) taking into account the nature of the data processing undertaken by the Contractor and the information available to the Contractor, including (without limitation):
2.2.13.1. providing information and assistance upon request to enable the Council to notify Data Loss Events to the Information Commissioner’s and/or to affected individuals and/or to any other regulators to whom the Council is required to notify any Data Loss Event; and

2.2.13.2. providing input into and carrying out Data Protection Impact Assessments in relation to the Contractor’s data processing activities

2.2.14. ensure that it has in place appropriate technical and organisational measures to ensure that processing of Personal Data carried out by the Contractor in connection with this Contract meets the requirements of the Data Protection Legislation and ensures protection of the rights of individuals under the Data Protection Legislation;

2.2.15. notify the Council immediately and in any event within twenty four (24) hours in writing if:

2.2.15.1. the Contractor or any Sub-Contractor engaged by or on behalf of the Contractor suffers a breach of security leading to the accidental or unlawful destruction, loss, alteration, unauthorised disclosure of, or access to, Personal Data; or  

2.2.15.2. the Contractor or any Sub-Contractor engaged by or on behalf of the Contractor receives any Data Loss Event notification, complaint, notice or communication which relates directly or indirectly to the processing of the Personal Data or to either party’s compliance with the Data Protection Legislation;

and in each case the Contractor shall provide full co-operation, information and assistance to the Council in relation to any such Data Loss Event, complaint, notice or communication at no cost to the Council;

2.2.16. notify the Council within twenty-four (24) hours in writing if it receives any communication;

2.2.16.1. from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under the Contract; or

2.2.16.2. receives a request from any third party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law.

2.2.17. upon termination of this Contract, at the discretion of and at no cost to the Council, delete securely or return all Personal Data to the Council and delete all existing copies of the Personal Data unless and to the extent that the Contractor is required to retain copies of the Personal Data in accordance with applicable Laws in which case the Contractor shall notify the Council in writing of the applicable Laws which require the Personal Data to be retained. In the event the Personal Data is deleted or destroyed by the Contractor, the Contractor shall provide the Council with a certificate of destruction evidencing that the Personal Data has been destroyed or deleted. 

2.2.18. make available to the Council at no cost to the Council all information necessary to demonstrate compliance with the obligations set out in this paragraph 2.2 and, upon request, allow the Council, the Information Commissioner’s Office and its representatives access to the Contractor’s Premises, records and personnel for the purposes of assessing the Contractor’s compliance with its obligations under this paragraph 2.2; and 

2.2.19. indemnify the Council from and against all costs, expenses (including legal and other professional fees and expenses), losses, damages and other liabilities of whatever nature (whether contractual, tortious or otherwise) suffered or incurred by the Council and arising out of or in connection with any breach by the Contractor or any Sub-Contractors of this paragraph 2.2.

2.3. The provisions of this Schedule H shall apply during the continuance of this Contract and indefinitely after its expiry or termination.
Appendix 1 - Data Processing Activities
	Categories of Data
	Please tick all relevant boxes and add more detail if required:
	

	
	Personal Data
	 

	
	Name 
	X

	
	identification number
	☐

	
	location data
	X

	
	online identifier (email/IP address)
	X

	
	Other (please insert details):
	

	
	
	

	
	
	

	
	Special Categories of Personal Data
	

	
	race
	☐

	
	ethnic origin
	☐

	
	political opinions
	☐

	
	religion
	☐

	
	trade union membership
	☐

	
	genetics
	☐

	
	biometrics (where used for ID purposes)
	☐

	
	health
	☐

	
	sex life
	☐

	
	sexual orientation
	☐

	
	Criminal Offence Data
	

	
	allegations
	☐

	
	proceedings 
	☐

	
	convictions 
	☐

	Categories of Data Subjects
	Please tick all relevant boxes:
	

	
	Council service users/customers
	☐

	
	Council service user/customer next of kin
	☐

	
	Council employees
	X

	
	Council employees next of kin
	X

	
	Other (please insert details):
	

	
	 

	
	 

	
	
	


	
	
	

	
	
	

	Processing Operations
	Please tick all relevant boxes:
	

	
	Using data provided by the Council(s)
	X

	
	Collecting new data from Data Subjects
	☐

	
	Transforming data by adding new data collected from service users/customers to data provided by the Council
	☐

	
	Sharing data with anyone other than the Council
	☐

	
	Erasure or destruction of personal data
	X

	
	Other (please insert details):
	

	
	 

	
	 



	
	
	

	Location of Processing Operations
	Please tick one box only:
	

	
	UK
	x

	
	EEA
 (European Economic Area)
	☐

	
	Outside EEA (European Economic Area)
	☐

	
	If outside the EEA please provide details:
	

	
	
	

	
	
	

	
	
	

	
	
	

	Identity of sub-contractors
	Insert details of all permitted sub-contractors, including full legal name, registered address and location where processing of Personal Data will occur and a description of the processing operations undertaken by each sub-contractor. Please note that you are not permitted to engage any sub-contractors to process this data without prior written Council approval.

	
	
	

	Purposes
	For the purpose of performing the Contract. 

If you're using the data for a reason other than the purpose of delivering the contract, please amend this section accordingly and provide details here.

	
	
	


	Duration
	Until the expiry or termination date of the Contract.

If the length of time for which data processing activities will be carried out will go beyond the expiry date of the Contract, please amend this section accordingly and detail how long these activities will go on for.


� Details of countries in the EEA are available at the following website: �HYPERLINK "http://www.gov.uk/eu-eea"��www.gov.uk/eu-eea� 
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