[image: image1.png]&.?Teignbridge

DISTRICT COUNCIL
South Devon

www.teignbridge.gov.uk






Terms & Conditions of Contract

1.0 Definitions and Interpretation

1.1 
In this Contract, save where the context otherwise requires, the following expressions shall have the meanings assigned to them:


‘Annual Sum’ means the annual monies payable by the Council to the Contractor calculated in accordance with the Tender;


‘Area’ means any part of a location or site referred to in the Contract Documentation and shall include any part or all areas of buildings forming part of the Contract upon which work is to be executed by the Contractor;


‘Pricing Schedule’ means the prices submitted by the Contractor, corrected and agreed as necessary and forming part of the Contract Documentation and is based on the anticipated services required to be carried out within any twelve month period although no guarantee can be given about the exact amount of those services;


‘Calendar Monthly Period’ means the period commencing on the first day of any month and ending on the last day of the same month and is used as the basis for calculating payment.  The first calendar monthly period shall start on the Commencement Date;


‘Calendar Monthly Statement’ means the statement provided by the Contractor to the Supervising Officer, detailing the agreed value of services performed during the relevant calendar month;


‘Commencement Date’ shall be Monday 1st October 2012, or such other date as is specified within the agreement portion of the Contract Documentation;


‘Conditions’ or ‘Conditions of Contract’ means these Preliminaries and Conditions of Contract and any modification thereof duly made in accordance with these provisions;


‘Contract Administrator’ means the technical officer for cleansing and market services;


‘Contract Documentation’ or ‘Contract Documents’ means the Advertisement, the Pre–Qualification Questionnaire, the tender documents (as set out in the Instructions to Tenderers) the Invitation to Tender, the Specification, the Pricing Schedule submitted with the Tender and corrected as necessary, the responses to the Quality section, the Contract Conditions, the letter of acceptance and any subsequent variation orders;


‘Contractor’ means the person or persons, firm or company to whom the Contract(s) have been awarded by the Council and includes the Company’s personal representatives, successors and permitted assigns;


‘Contractors Premises’ means any property owned or leased or otherwise in the possession of the Contractor consisting of offices, buildings, land and the like which are used by the Contractor for the proper performance of Services for the Council;


‘Contract Period’ means a five year period beginning on the commencement date, with an option to extend for a further 2 and 3 years respectively, subject to conditions outlined in these Contract Conditions;


‘Contract Price’ is the summation of the agreed pricing submitted with the Tender;


‘Council’ means Teignbridge District Council or its successor;


‘Day’ means the twenty four hour period from midnight to midnight;


‘Ad-hoc Rates’ means the hourly rates and or prices at which the Contractor will be paid for unforeseen services that cannot otherwise be properly measured and valued;


‘Default Deduction’ means the sum to be deducted in respect of a default notice as identified in the Contract Documentation;


‘Default Notice’ means a written notice issued by the Supervising Officer (or his representative) to the Contractor for the Service, which has been omitted or improperly performed in accordance with the Contract Documentation, and setting out the required corrective action to be taken;


‘Financial Year’ means the period between 1st April and the following 31st March inclusive;


‘Footpath’ means a surfaced pedestrian way including those remote from a highway, which may include steps, planted and grassed areas and access to premises and the like;


‘Footway’ means all surfaced footpaths, pavements, openings and steps;


‘Hazardous Waste’ shall have the meaning given to it by the Environmental Protection Act 1990, and any statutory instrument made under that Act from time to time;


‘Intellectual Property Rights’ means all copyright, patents or patent rights, registered and unregistered design rights, trademarks, service marks and all other intellectual or industrial property rights;


‘Litter’ means all discarded or deposited waste and shall include debris, detritus, glass, loose chippings, dead animals, animals, animal fouling, unwanted vegetation, leaves, blossom, twigs, branches, oil and all other items that can be picked up shovelled, cleaned or otherwise manhandled (Ref. ‘The Code’);


‘Office Working Hours’ means Council offices will be open between 8.30am to 5.00pm Monday to Thursday, and 8.30am to 4.30pm Friday (excluding Bank Holidays and Christmas holiday arrangements); 


‘Plant’ means all the vehicles, plant, machinery and equipment and the like, necessary for the proper performance of the Services, to be provided by the Contractor;


‘Services’ means the works to be undertaken by the Contractor as detailed within the Contract Documentation and any modifications thereof;


‘Specification’ means the description of the planned activities, the performance standards that are to be met and the constraints that will apply;


‘Staff’ means all personnel employed or used by the Contractor in the performance of the Services;


‘Sub-Contractor and / or Supplier’ means any permitted merchant, tradesman, specialist or other person, firm or company to be employed by the Contractor for the execution of work or supply of goods, materials or services;


‘Supervising Officer’ means the person as notified to the Contractor by the Contract Administrator in writing, in accordance with the Contract Conditions.  The Supervising Officer shall undertake day-to-day management of the Services on behalf of the Contract Administrator and shall be assisted in the performance of his duties by Assistants to be duly notified to the Contractor on request (or; any such duly authorised officer);


‘Tender Documents’ means those documents listed in Clause 2.3 Conditions of Tender;


‘Tender Sum’ means the price shown on the Form of Tender agreed as necessary in accordance with the Conditions of Tender;


‘Time’ means during the period of summertime to be British Summertime and otherwise to be Greenwich Mean Time;


‘Week’ means seven consecutive days starting 12 o’clock midnight on Monday and ending on the following Sunday at 12 o’clock midnight;

2.0 General Information

Standard of Performance 

2.1 The Contractor shall use its best endeavours to provide Services based on the philosophy of ‘Get it right first time and every time’ and shall at all times perform the Services in such a manner as shall promote and enhance the image and reputation of the Council.

2.2 The Contractor shall ensure that the Services (if appropriate as modified by Variation Orders) shall be performed in accordance with the agreed programme and in accordance with the highest professional standards and shall conform to any and all codes of practice, performance ratings, Performance Indicators and quality standards as laid down in the Contract Documentation or are issued to the Contractor pursuant to any variation order to relate to the nature of the work performed.

2.3 The Contractor shall at all times perform the Services strictly in accordance with the specification (or if appropriate as may be modified by a variation order).

Value for Money
2.4 The Contractor must acknowledge that the Council is subject to a ‘Value for Money’ duty, and thus shall throughout the Contract Period and at the Contractors own cost be subject to ‘Value for Money’ duty in the same way as the Council.

2.5 The Contractor shall throughout the Contract Period work with the Council to seek the continual improvement of the service and the achievement of ‘Value for Money’.

2.6 The Contractor shall regard the Contract standards as a minimum quality for the delivery of the service and will seek to continually exceed it within the Contract prices.

2.7 The Contractor is to seek to implement ways in which the Service can be delivered with greater economy, efficiency, and effectiveness in order to improve the quality of the Service provision.  This will include proposals for achieving the 20% service efficiency, savings and improvement as required in the initial 5 years of the contract.

2.8 The Contractor shall continually put forward improvement proposals to the Supervising Officer and should also provide such improvement proposals with an Annual Joint Report.

2.9 As a result of each ‘Joint Annual Report’ the Supervising Officer and the Contract Manager will formulate an ‘Annual Service Improvement Plan’ to reflect the aim of continual improvement in service delivery and the Contractor may be asked to introduce revisions that arise from such a plan.

2.10 The Contractor shall co operate with the Council wherever the Council wishes to change the way in which any part of the Service is delivered.

Local Delivery of the Services

2.11 The Contractor is to note that where the requirements of ‘Value for Money’ can best be served, the Council supports the local delivery of Services.  Consequently during the Contract period the towns and parishes within the district may be assigned certain elements of work already contained within this Contract.  The Council will accept no claim for loss of profit should this occur.  

‘Value for Money’ Service Improvement

2.12
Through the commitment to ‘Value for Money’ the Council wish to constantly look for improvements to service delivery and encourages the Contractor to do the same.  Thus, if at any time during the Contract period, the Contractor would like the Council to adopt any proposal for the improvement of the provision of the Services which represents a variation, in any respect, from the Contract, the Council will consider such proposal and may negotiate with the Contractor any necessary modification or variation to the Contract.

Contract Period

2.12 The Contract period shall be for a period of five years from the Commencement Date and shall not be terminated by either party within that period except in accordance with these Contract conditions.

2.13 At the option of the Council, the Contract Period may be extended by 5 years (split at 3 and 2 years) subject to a review of the Service, which will take into account the Contractor’s performance, all as specified in the tender documents. 

2.14 If the Council exercises this option the Council will give a formal written notice, at least six months before the end of the initial Contract period, instructing an extension to the Contract Period (on the same terms and conditions).

2.15 During the Contract period, the Contractor is to provide within the geographical area, the Services (and any authorised variation to those services) in a proper, skilful manner, to high standards; courteously and in an efficient, effective and safe manner, totally consistent with the terms and conditions of the Contract and to the entire satisfaction of the Contract Administrator / Supervising Officer.

Interpretation

2.16 Unless the context requires otherwise:

i) Words denoting any gender shall include all genders and words denoting persons shall include firms and corporations and vice versa;

ii) Words denoting the singular number only, shall include the plural and vice versa;

iii) Reference to time shall be construed, during the period of Summer time to be British Summer Time and otherwise to be Greenwich Mean Time;

iv) References to any building, whether by name, description, address or otherwise shall be construed as including the curtilage of that building;

v) References to employees of the Contractor shall include the Contractor’s partners, directors, employees, Contractor’s agents, and sub-contractors, unless the context otherwise requires;

vi) Any schedules, programme of works attached to Contract documents shall form part of the Contract Documents.

2.17 The Contract Documents are to be taken as mutually explanatory of one another except as otherwise provided.  In the event of any inconsistency or conflict between the Contract documentation, the Conditions of Contract are to prevail.

2.18 A reference to any statute or statutory provision includes a reference to:

i) That statute or statutory provision as from time to time amended, extended, re-enacted or consolidated; and

ii) All statutory instruments or orders made pursuant to it.

2.19 The headings contained in this Contract are inserted for convenience only and shall not affect the construction or interpretation of this Contract.

2.20 This Contract and all its provisions shall be considered as a Contract made in the United Kingdom and shall be construed in accordance with English Law.  Each party agrees to submit to the exclusive jurisdiction of the English Courts as regard to any claim or matter arising under this Contract or the performance of the Services.

2.21 This Contract is binding on the Council and its successors and permitted assignees and on the Contractor and its successors and permitted assignees.

2.22 The Council and the Contractor shall immediately give notice to the other of any changes in the identity or areas of responsibility or address for service, or telephone numbers of the Supervising Officer and Contract Administrator. 

2.23 The Contractor shall comply with all statutory and other provisions to be observed and performed in connection with the Services provided under this Contract with particular regard to the Health and Safety of the employees and the public and shall indemnify and keep indemnified the Council accordingly.

2.24 Failure by the Council at any time to enforce the provisions of the Contract or to require performance by the Contractor of any of the provisions of the Contract shall not be construed as a waiver of such provision or requirement and shall not affect the validity of the Contract or any part thereof or the right of the Council to enforce any provision or requirement in accordance with the Contract.

2.25 The Contractor shall be deemed to have satisfied himself by his own investigations with regard to the accuracy of information supplied by the Council and no responsibility is accepted by the Council for any inaccurate information obtained by the Contractor.  The Council will not accept any liability or authorise any modification to the Contract made necessary by the Contractor’s failure to inspect sites or documents prior to the submission of a tender or at any other time. 

2.26 If any part of the Contract is or becomes or declared void, invalid, illegal or unenforceable for any reason whatsoever including without prejudice to the generality of the foregoing, by reason of the provisions of any legislation or any other provisions having the force of the law or by means of any decision of any court or other body or authority having jurisdiction over the parties or the Contract shall continue in full force and effect with such amendments as may be agreed between the parties to ensure that the balance of obligation remains as far as possible the same under the Contract at the date of signature.

2.27 This Contract constitutes the entire understanding and agreement relating to the subject matter of the Contract and save as expressly referred to or incorporated by reference, supersedes all prior negotiation’s submissions or understandings with respect to this subject matter.

2.28 The Council reserves the right to employ other Contractors to perform works in circumstances where this course of action can be expected to result in a better quality service provision or better value for money. 

Standards of Performance

2.29 During the Contract period the Contractor shall perform the Services (and any authorised variations) at all times in such a manner as shall promote and enhance the image and reputation of the Council and in a manner totally consistent with the terms and conditions of the Contract and to the entire satisfaction of the Supervising Officer.  He must employ sufficient persons, sufficiently instructed, supervised and skilled, and provide sufficient plant, equipment and facilities to ensure that he can comply with all his Contractual obligations.

2.30 The Contractor is to clearly identify areas of the Service, which he is unable to deliver.  This should include proposals for how the Service may be provided, by whom, and how it will be managed.  Such contingency arrangements shall be revised as necessary on a regular basis and approved by the Supervising Officer prior to implementation.

2.31 The Contractor shall immediately inform the Council fully, in writing, of any circumstances, which might prejudice the Contractor’s ability to provide the Services whether temporarily or permanently.

Budget Requirements

2.32 The Council’s budget will reduce annually over the period of the Contract (4 % reduction year on year as identified in the ITT), the Supervising Officer will provide two months written notice to the Contractor of any additional reductions in the quality or quantity of the service required, to enable the Council to operate within the new budget.  The Council shall entertain no claim for loss of profit by the Contractor stemming from this occurrence.

2.33 Where any schedule of operation is affected the Contractor will ensure all revisions are presented to the Supervising Officer within two months of the instruction and that they are not implemented without approval.

2.34 No alteration to the cleaning schedules shall be permitted without the prior written permission of the Supervising Officer.  Having obtained approval for any alteration, the superseded schedules shall, be replaced or revised within the time specified by the Supervising Officer, to the satisfaction of the Supervising Officer, by the Contractor, at no additional cost to the Council.

2.35 The Contractor is not to commence any works until the schedules have been agreed by the Supervising Officer.

2.36 Any unauthorised changes to the Cleaning Schedules will be deemed to be a default in performance in accordance with the Contract Conditions. 

2.37 The Cleaning Schedules as approved in writing by the Supervising Officer shall be deemed for the purposes of this Contract to comprise part of the Specification.

2.38 Contractors are to submit Method Statements with their tenders containing their general proposed arrangements and methods of working (Quality section). 

Contract Inspection

2.39 The Contract Manager and Supervisory staff are to supervise and inspect all work, which forms part of the Services.  The Contractors supervisory staff (as approved by the Council as part of the Method Statement) shall visit each site and location as often as is necessary to ensure the services are carried out in accordance with the Contract requirements to ensure a continuous and efficient Service provision.

2.40 In addition to this general inspection the Contractor’s Supervisors are to undertake daily inspections to ensure the Services are undertaken in accordance with the Contract Documentation.  A record of these daily inspections is to be submitted to the Council by 5pm on the day of inspection in a format agreed with the Supervising Officer.  

2.41 The Contractor is to note that the Supervising Officer will be undertaking random inspections of the daily inspection work and any Services which are found not to have been undertaken or not to be undertaken to the correct standard would mean failure of the Supervisory staff to monitor Service requirements adequately and may result in the implementation of the default procedure in accordance with Clause 45 & 46 of these Conditions of Contract.  

2.42 The Supervising Officer shall be entitled to require the Contractor perform or re-perform any part of the Services that he deems has not been completed or not completed accordance with this Contract Documentation.

2.43 The Contractor’s Contract Manager shall inform the Supervising Officer immediately of any circumstance which may hinder or prevent the Contractor from meeting his Contract obligations.

2.44 The Supervising Officer will periodically direct the Contractor to undertake inspections of specific areas of concern and may suspend daily inspections for this purpose.  This may involve visiting members of the public.


Continuity of Performance

2.45 The Contractor shall, eight weeks before the commencement of the Contract (and at any time if required by the Supervising Officer) prove to the Supervising Officers satisfaction that he has the resources and capability at the date of the said requirement to supply the Service throughout the remainder of the Contract Period to the standards given in the Contract Documentation.

3.0 Industrial Action

3.1 The Contractor shall immediately notify the Supervising Officer of any actual or potential industrial action, including strike action, whether such action is by his own staff or others or any situation of any kind that affects or might affect his ability at anytime to fulfil his obligations under the Contract.

3.2 The Contractor shall be responsible for maintaining the Services in accordance with the provisions of the Contract during industrial action at no additional cost to the Council.

3.3 If industrial action is threatened during the course of the Contract, details of the Contractor’s planned contingency measures must be immediately provided to the Supervising Officer and will be subject to the approval of the Council. 

3.4 The Contractor shall promptly notify the Supervising Officer of any changes to the contingency plans and arrangements set out in the Contract.  Such notification is to contain sufficient details to enable the Supervising Officer to evaluate the changes.  In the event of industrial dispute or other such occurrences, the Contractor shall implement such plans and arrangements with such amendments and modifications, as the Supervising Officer shall reasonably require, with a view to providing the best possible substituted service.

3.5 In the event that the Contractor is unwilling to provide the best possible substituted service pursuant to the above clause, the Council may at its option: 

i) Appoint a third party to provide the Service or any part thereof.  Any cost to the Council (including fees) in obtaining the Service or any part thereof from such third party, in excess of the cost which it would have paid the Contractor, but for the Contractor’s failure to provide the Service, together with the actual cost incurred by the Council (plus VAT);

ii) Or, if the Council shall so require and without prejudice to the remedies of the Council, the Contractor shall permit authorised representatives of the Council to have access to and unrestricted use of such equipment and materials which being the property of the Contractor are deemed necessary to maintain the provision of the Service during Industrial Action or other occurrences, without charge to the Council. 

4.0 Communication 
4.1 The Contractor shall maintain a dedicated email link between the working premises and the office of the Supervising Officer or his representative for exchange of information, instructions, and queries. 
4.2 The Contract Manager and the Supervisors shall be supplied by the Contactor with mobile telephones and the Supervising Officer shall be provided with the numbers (and any changes to these numbers) and all costs are to be included within tender rates.

5.0
Coordination with other Council Services

5.1 In providing the services, the Contractor shall co-operate with and co-ordinate its activities with those of the Council and any other Contractor or subcontractor employed directly or indirectly by the Council and shall provide the Services in harmony with and at no detriment to any Service provided by or on behalf of the Council.

5.2 The Contractor will annually meet with the Supervising Officer to discuss the service performance.
6.0
The Role of the Council's Officers

6.1 The functions, rights and powers conferred by the Contract upon the Council shall be exercised by Officers appointed for those purposes and having specific authority within the role, which they perform.

6.2 The Contract Administrator shall have all the rights and powers conferred by the Council, and in particular may vary any part of the Contract Conditions, the Specification or the Method Statements inclusive of the contract.

6.3 The Contract Administrator will nominate a Supervising Officer to be responsible for the day-to-day management of the Services on his behalf and inform the Contractor of this nomination. 

6.4 On request, the Supervising Officer shall notify to the Contractor in writing of the name or names of the person or persons so appointed and the element of the Contract for which they have been appointed to supervise, and the extent of their authority.

6.5 The Supervising Officer and his representatives shall have powers to instruct the Contractor as follows:

i) To vary or modify the Service for such a period that the Supervising Officer may fix;

ii) To carry out investigations;

iii) To suspend the Service or any part thereof;

i) To make changes in the intended sequence of the performance of the Service;

ii) To perform or re-perform Services or any part thereof in such a manor as the Supervising Officer may require;

iii) To undertake measures necessary to overcome or deal with any obstruction which hinders the performance of the Services; 

iv) To remove or re-execute any work or materials which are not in accordance with the Contract;

v) To clarify or explain any matter to enable the Contractor to meet his Contractual obligations;

vi) To exclude from the performance of the Service any person employed therein (which power shall not be exercised unreasonably);

vii) To perform such additional Services outside the scope of the Services as the Supervising Officer may require, provided that such additional Services shall be the same as or similar to the Services under the Contract;

viii) To inspect without prior notice, at any reasonable time during the Contract period, any premises, vehicle or plant item or machinery or equipment, materials used or proposed to be used by the Contractor in the provision of the Services, provided always that in carrying out any such inspection the Supervising Officer will not interfere with or hinder the provision of the Service;

ix) Inspect and copy any of the Contractor’s documentation or records including accounts which should be kept in sufficient detail relating to the provision of the Services and the Contractor shall procure that its staff provide all assistance required by the Supervising Officer during such inspections;

x) Interview at any time any member of the Contractor’s staff in connection with the Contract Services.

6.6
The Supervising Officer shall also have powers to undertake the following:

a)
To ascertain the value of any omission, addition or modification to the Service and to certify the amount of any payment due to the Contractor;

b)
To enter any premises occupied by the Contractor in connection with the Contract for the purpose of inspecting work being or having been performed, materials being stored or prepared or records being kept;

6.7 The Contract Administrator, the Supervising Officer and his representatives shall be entitled to monitor the performance of the Services by the Contractor and shall have the power to take appropriate action in the case of any Contractor failure, using the mechanism laid down in Clause 46 Performance Default.

6.8 If any clarification of the powers and duties of individual officers is required by the Contractor, then this shall be sought in writing from the Contract Administrator.

7.0
Variations

7.1 The Supervising Officer shall be entitled to issue to the Contractor, and the Contractor shall be obliged to comply with, Variation Orders (in a form indicated by the Supervising Officer) containing instructions requiring the Contractor to vary the services as instructed, such as additions, substitutions, alterations and changes in quality, method, sequence, timing and frequency of the services within the scope of the Contract as the Supervising Officer may require.

7.2 Verbal Instructions shall be confirmed to the Contractor in writing within three working days.

7.3 The Contractor shall be bound by and carry out all such instructions of variation as could reasonably be expected as part of the Service provision.

7.4 Where the Contract is so varied the value of that part of the Service so varied shall be deducted or added to the sums due to the Contractor, and the Method Statements and or the Specification shall be deemed to be amended accordingly.

7.5 Upon the request of the Supervising Officer the Contractor shall prepare a detailed written estimate of the cost of any proposed variation, including a breakdown of how the costing has been calculated.  Such estimates shall be provided to the Supervising Officer prior to the variation being formally issued and without charge to the Council. 

7.6 Where part of the Service is omitted from or ceases to be provided under the Contract, the rates and prices provided at the tender stage shall determine the valuation of the part of the Service omitted. No further claim and/or compensation for losses will be allowed.

7.7 Where the Contract Variation comprises additional work falling within the scope of the Services the rates and prices contained in the pricing schedule shall determine the value. 

7.8 The Contractor shall allow to the Council any savings arising from variations to the Service or as arises over the course of the Contract.

7.9 Where the Contract Variation comprises additional work which could be deemed as outside the scope of the Contract Services but of a nature similar to those Services, the rates and prices for the nearest similar work contained in the ad-hoc section of the pricing schedule shall be used as a basis for valuing such variations. Alternatively, at the discretion of the Supervising Officer, daywork rates may apply.

7.10 The Council reserves the right to employ other Contractors to perform additional works in circumstances where this course of action could be expected to result in better value for money or an improved Service.

7.11 Any dispute arising as to the value of any modification or variation may be referred through the dispute procedure contained within these Contract Conditions but pending the final determination, the Contractor shall comply with the variation so instructed.

8.0
Security
8.1 The Contractor shall be responsible for the security of all goods and equipment used by the Contractor in or about the provision of the Services or otherwise belonging to the Contractor or the Contractors staff.

8.2 If at any time during the Contract period the Contractor occupies the Council’s premises the Contractor shall be responsible for security of the premises, as set out in the terms of the lease.

9.0 Force Majeure

9.1 In the event of an Act of God or Force Majeure (which shall include acts of Government, national emergency, fire, tempest, acts of war and related matters which are both beyond the control of the Contractor and are such that the Contractor with the application of all due diligence and foresight could not prevent) which causes the cessation of or substantial interference with the performance of the Services, the duty of the Contractor to perform the Services shall be suspended for as long as Force Majeure renders performance of the Contract impossible.  The Council shall not be liable to make any payment to the Contractor in respect of such suspension and any such sum already paid in respect of any part of the Services not yet performed shall be held to the credit of the Council and returned to the Council.

9.2 It is hereby expressly agreed that industrial relations difficulties and failure to provide adequate premises, equipment, materials, consumables and/or staff or similar matters which a prudent and diligent Contractor could have avoided with the application of foresight are not to be considered as events of Force Majeure or Acts of God.

10.0
Assistance in Legal Proceedings

10.1 If requested to do so by the Supervising Officer, the Contractor shall provide to the Council any relevant information (including but not limited to documentation and statements from staff) in connection with any legal inquiry or court proceedings in which the Council may become involved, or any relevant disciplinary hearing internal to the Council, arising out of the provision of the Services or the Contractor’s presence on Council Premises and the Contractor shall give evidence in such inquiries, proceedings or hearings.

10.2 Where the Contractor or any of its staff become aware of any incident, accident or other matter which may give rise to a claim or legal proceedings in respect of the provision or failure to provide the Services it shall notify the Supervising Officer immediately in writing. Such notification shall include all relevant information to enable the Supervising Officer to investigate the matter fully.

10.3 Such information provided or assistance rendered pursuant to the obligation in Sub-Clauses 10.1 and 10.2 above, in whatever form shall be at no cost to the Council.

11.0
Notices

11.1 No notice to be served upon the Council shall be valid or effective unless it is sent by Recorded Delivery post to the Supervising Officer or delivered by hand to the Client Services Department Reception and clearly marked URGENT and for the attention of the Supervising Officer.

11.2 Any notice to be served upon the Contractor shall be valid and effective if it is sent by Recorded Delivery post or delivered by hand to the Registered Office, principal place of business, or the Contractor’s premises from which the Services are organised and clearly marked URGENT.

12.0
Agency

12.1 The Contractor is not and shall in no circumstances hold itself out as being the servant or agent of the Council for any purpose other than those expressly conferred by this Contract.

12.2 The Contractor is not and shall in no circumstances hold itself out as being authorised to enter into any Contract on behalf of the Council or in any other way to bind the Council to the performance variation release or discharge of any obligation.

12.3 The Contractor’s staff are not and shall not hold themselves out as being nor shall they be held out by the Contractor as being servants or agents of the Council for any purposes other than those expressly conferred by this Contract.

13.0
Nuisance and Damage

13.1 The performance of the Service shall at all times be carried out in a reasonable manner without causing undue noise, nuisance, damage or disturbance.

13.2 The Contractor shall indemnify the Council from and against any liability for damages on account of any such noise, nuisance, damage or disturbance whilst performing the Service and from and against all claims, costs, demands, proceedings, damages, charges and expenses whatsoever in regard or relation to such liability.

13.3 All operations necessary for the purpose of the Contract shall so far as compliance with the requirements of the Contract, be performed so as not to interfere with the public use of the site or across public or private roads, footways and footpaths or of properties whether in the possession of the Council or of any other person and the Contractor shall indemnify the Council in respect of all claims, costs, demands, proceedings, damages, charges and expenses whatsoever in regard or relation to such liability.

13.4 The Contractor shall take all reasonable measures to prevent nuisance from dust, water, debris and other arisings.

14.0
Work Flow 

14.1 The Contractor shall execute the works in accordance with the agreed programme, subject to variation due to additional and / or omitted works and  / or due to weather and seasonal conditions. 

14.2 The Specification stipulates that certain activities are required to be executed at set frequencies and other activities are undertaken at frequencies assessed by the Contractor as part of his tender submission.  Should the Contractor discover that his tendered frequencies are insufficient to fully satisfy the requirements of the Specification, he shall adjust them accordingly at his own expense in order to maintain the required performance criteria.

15.0
Observance of Statutory Requirements

15.1 The Contractor shall comply with all relevant legal provisions whether in the form of Orders, Regulations, Statutes, Statutory Instruments, Codes of Practice, Byelaws, Directives or the like, to be observed and performed in connection with the Services provided under the Contract and shall indemnify the Council accordingly against any loss or damage caused by non-compliance with any such legal provisions.

16.0
Health and Safety

16.1 The Contractor shall at all times comply with the requirements of the Health and Safety at Work Act 1974, regulations made under this Act, other Relevant Statutory Provisions, the Fire Precautions Act 1971 and regulations made under this Act and any other legal provisions pertaining to the Health and Safety of its own staff, the Councils employees, the general public, highway users and others who may be affected by the performance of the Services.

N.B. the term ‘Relevant Statutory Provisions’ is defined in Section 53 and Schedule 1 of the Health and Safety at Work Act.

16.2 The Contractor’s Health and Safety Policy provided to the Council at selection stage, inclusive of all details and subsequent amendments, to comply with the selection criteria, shall be in force for all specified programmed works and deemed to be part of each Method Statement provided. Health and Safety Policy shall be taken to mean the general statement of policy, the organisation and arrangements, including written safe working procedures.

16.3 The Contractor shall ensure that it’s Health and Safety policy has been drawn to the attention of all of its members of staff and that all of its management and supervisory staff have a detailed knowledge of this policy and that they will observe the policy and require the Contractor’s staff to comply fully with its provisions.

16.4 In addition, but not limited to, the Contractor shall ensure that:

i) Watercourses are not polluted;

ii) Proper safeguards are taken in handling and storing fuel; and

iii) Care is taken to avoid damaging flora or wildlife and / or their habitats.

16.5 The Contractor shall allow the Supervising Officer, appointed representatives and the Council’s Health and Safety Officer access to the sites and premises to examine methods of work employed by the Contractor and his staff, and when appropriate, provide copies of all relevant documentation, risk assessments, written safe working procedures, registers, reports, COSHH information, certificates and the like, required to be kept in respect of Health and Safety matters, together with copies of all accident and dangerous occurrence reports.

16.6 The Contractor shall notify the Supervising Officer immediately of any notifiable occurrence under ‘The Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995’.

16.7 The Contractor shall provide, where appropriate, safety training for staff engaged in the performance of the Contract as submitted with the Pre Qualification form, or Method Statement, or as otherwise agreed with the Council.

16.8 The Contractor shall review his health and safety and safe working procedures (as submitted with tender / pre qualification form) as often as may be necessary in the light of changing legislation of working practices or at the introduction of new vehicles, plant or equipment and shall notify the Supervising Officer in writing of any such revision.

16.9 The Contractor shall provide the Council with a schedule for completing all necessary risk assessments together with a schedule showing when regular risk assessments will take place.  The Contractor is to supply the Supervising Officer with copies of all risk assessments and written safe working procedures for all tasks, at least eight weeks prior to Contract commencement. (Method Statement)

Please note; risk assessments should cover all aspects of the work and should address every significant hazard.

16.10 The Contractor or his staff shall immediately verbally report to the Supervising Officer all accidents (or untoward occurrences) to the public, Contractor’s staff, Council staff or any other person which takes place in the provision of the Services.

16.11 The Contractor is required to maintain an accident report book where details of all accidents are recorded.  Copies of which should be submitted to the Supervising Officer monthly.

16.12 The Contractor must notify the Supervising Officer in the event of a prosecution for any Health and Safety offence or the serving of any Enforcement Notice (Improvement Notice or Prohibition Notice) by the Health and Safety Executive.

17.0
Assignment and Sub-Contracting

17.1 The Council shall be entitled to assign the benefit of the Contract or any part thereof and shall give written notice of assignment to the Contractor.

17.2 The Contractor shall not transfer or assign the Contract or any part of it or any benefit or interest in or under it without the consent of the Council.

17.3 The Contractor shall not sub-contract the whole of the Service or any part of the Service without the prior written consent of the Contract Administrator, which shall not be unreasonably withheld.  Not withstanding such consent the Contractor shall not be relived from any liabilities or obligations under the Contract and shall be responsible for the acts, defaults, omissions and breaches of any sub-contractors fully as if they were the Contractor’s own.

17.4 Where consent to sub-contracting is granted, the Contractor shall provide each sub-contractor with a full set of Contract Documentation (unpriced) and if required, shall satisfy the Council that the Contractor has obtained a written undertaking from the sub-contractor that the sub-contractor is familiar with the documentation and will perform the Services fully in conformity with the Contract.

17.5 Should the Council be affected at any future date by the reorganisation of the English Authorities resulting in a structural change or amendment to its functions, this will result in a formal assignment of the Contract by operation of law and will not require the consent of the Contractor. The Contractor however shall use its best endeavours to assist in the smooth transfer of arrangements.

17.6 The Contractor shall be responsible for any acts, defaults or neglects of any sub-contractor in the performance of the Service or any parts of the Service as if they were the acts, defaults or neglects of the Contractor.

18.0
Advertising

18.1 The Contractor shall not advertise the fact that it is providing services to the Council under this Contract other than with the written permission of the Supervising Officer.

Publicity

18.2 The Council reserves the right to review and reject articles or other copy produced by the Contractor for publishing in whatever medium, which refers to the Council in any way.

19.0
Intellectual Property Rights

19.1 Any and all Intellectual Property Rights Developed under this Contract or arising from the provision of the Services by the Contractor shall belong to the Council and if the Contractor agrees that it should execute or cause to be executed (by its staff if necessary) all deeds, documents and acts required to vest such Intellectual Property Rights in the Council.

19.2 The Contractor shall keep confidential and shall ensure that it’s staff keeps confidential any and all information, which is used or obtained, by the Contractor and / or its staff in the provision of the Services.

19.3 All documentation relating to this Contract and the Service provision shall remain the property of the Council and shall be returned to the Council on termination of this Contact in a manner to be determined by the Council.

20.0
Insurance and Division of Liabilities

20.1 The Contractor shall at all times throughout the Contract Period and any extension to the Contract Period, maintain and ensure that its sub-contractors maintain the following insurances with reputable insurance companies or underwriters approved by the Council:

i) Public Liability (Third Party) insurance with a minimum limit of indemnity of £5,000,000 in respect of any one act or occurrence or series of acts or occurrences in any one year (and there must be unlimited indemnity in any one year);

ii) Employers’ Liability Insurance to comply with statutory requirements with a minimum limit of indemnity of £10,000,000 in respect of any one act or occurrence or series of acts or occurrences in any one year;

20.2 Any amounts due under any self-insured deductibles shall be the sole and exclusive responsibility of the Contractor.

20.3 The Contractor shall, eight weeks prior to the commencement of the Contract and thereafter on the renewal date of each individual policy of insurance, as and when such occurs and at such other times as the Supervising Officer may reasonably require:

i) Provide sight of original insurance documentation (including policies, cover notes premium receipts and any other documents) to the Council;

ii) Supply copies of the original insurance documentation;

iii) Supply confirmation from the Contractor’s and if relevant, sub-contractors’ insurers that the insurance obtained is fully compliant with the obligations of this Contract.

20.4 The Council shall be entitled to notify the Contractor in writing that in its opinion any such policy of insurance arrangement does not provide sufficient cover to comply with this Clause and to require the Contractor to provide such insurance as will so comply.  Upon receipt of such notice, the Contractor shall forthwith procure and maintain such insurance, as the Council shall reasonably require.

20.5 It shall be a condition of this Contract that the Contractor will deal speedily and efficiently with all claims submitted to it by third parties, either by its own staff or by referring such claims to its insurers or agents.

21.0
Liability of Contractor

21.1 Should the Transfer of Undertakings (Protection of Employment) Regulations 2006 and the EU Directive 2001/23/EC apply to this Contract, the Contractor will indemnify the Council in respect of claims for redundancy, unfair dismissal and all other claims arising out of the award of this Contract under the Regulations / Directive.

21.2 In its performance of the Services the Contractor shall accept full responsibility for and shall indemnify and hold harmless the Council, its other Contractors and his and their staff from and against the following claims:

i) All claims in respect of the Contractor’s and its sub-contractor’s non-compliance with applicable laws and regulations, including but not limited to the Health and Safety at Work Act 1974, The Income and Corporation Taxes Act 1988, The Finance Act 2011, The Data Protection Act 1998, The Computer Misuse Act 1990 and the Employment Protection Rights Act 1996 and any amendment thereto;

ii) All claims whatsoever and howsoever arising which may at any time be made, which arise out of accidents to the Contractor’s staff or the Staff of the Contractor’s sub-contractors, and / or loss or damage to the Contractor’s property and the property of its sub-contractors and its and their staff.

All third party claims arising from the performance of the Services and all liabilities of whatsoever nature caused by the negligence of the Contractor and / or its sub-contractor and its and their staff.  
iii) All loss or damage caused to any land, building or chattel in the ownership, occupation or possession of or partial occupation or possession of the Council by an employee or agent of the Contractor or its sub-contractors (whether such damage is caused by negligence or in any other way whatsoever);

iv) Any consequential or indirect loss suffered by the Council as a result of the acts or omissions of the Contractor and / or its Contractors or its or their staff;

21.3 Save only in respect of liability for death or personal injury resulting from the negligence of the Council or its servants, the Council shall not be liable for any loss or damage whether caused by the negligence of the Council, its servant or agents or in any other way whatsoever.

21.4 The Council shall in no circumstances be liable to the Contractor for any loss of profit or business or any similar loss or damage whether direct or indirect or consequential howsoever caused.

Indemnity

21.5 The Contractor shall fully and promptly indemnify and keep indemnified the Council, its Members, Officers and employees, against all liabilities, fines, penalties, losses, claims, proceedings, costs, charges or expenses whatsoever or howsoever arising whether under statute or common law directly or indirectly out of or in connection with the performance of the services for:

i) Any breach of the Contract by the Contractor;

ii) Any error, omission or negligence on the part of the Contractor or its employees;

iii) Any damage to property real or personal and any loss or injury to persons including injury resulting in death caused by the negligent or wilful act or omission of the Contractor or its employees or agents in the provision of the services or the use by the Contractor or the Contractors staff of the Councils premises whatever the use might be of the premises or the Contractor’s premises;

iv) Fraud or dishonesty by any of the Contractor’s employees.

22.0
Liability of Council

22.1
The Council shall be liable to the Contractor for any loss or damage to the Contractor’s property, which is caused by the negligent acts of the Council or its staff during the course of their employment but not in any other way whatsoever.

22.2 The Council shall not be liable to the Contractor for any consequential, economic or financial loss of any kind whatsoever which the Contractor sustains because the Council requires of the Contractor a greater or lesser volume of work under the Contract than the amount the Contractor anticipated or because the Contract does not generate the level of remuneration that the Contractor anticipated.

22.3 The Contractor acknowledges that it has satisfied itself as to the accuracy of any such information and has obtained for itself all necessary information as to the nature of the Services and all risks, contingencies and other circumstances that might affect or be relevant to the Contractor’s tender.  The Contractor acknowledges that it shall not have any claim against the Council in contract or tort under the Misrepresentation Act 1967 or otherwise in respect of any actual or alleged inaccuracy.

22.4 Any information given to the Contractor in the Bill of Quantities and / or any plan, drawing, report, database, schedule, map, file or similar information in the Specification is only given as a guide.  The Contractor agrees that it has ascertained for itself the accuracy of the information and shall be deemed to have obtained for itself all necessary information as to risks, contingencies and any other circumstances, which might reasonably influence or affect the Contractor’s tender.  No claim against the Council shall be allowed whether in contract, tort, under the Misrepresentation Act 1967, or otherwise on the grounds of any inaccuracy.

23.0
Staffing Matters

Human Resources

23.1 The Contractor is to submit full details of human resources proposed for the performance of Contract Services.
23.2 The Contractor shall maintain a professional organisation throughout the duration of the Contract, fully capable of maintaining the quality Services required by the Contract. 

23.3 The Contractor shall at all times during the Contract Period assign to the Services the staff, which the Contractor holds out as having sufficient skill, expertise, competency and honesty, for the proper performance of the Services.

23.4 All management and staff shall undertake regular and appropriate training, working towards and maintaining, relevant and appropriate qualifications and is sufficiently qualified and competent to carry out duties with regard to:

i) Tasks that the person has to perform;

ii) All current legislation;

iii) All relevant provisions of the Contract;

iv) All relevant rules and standards of the Council as notified to the Contractor by the Council;

v) All relevant rules, procedures and statutory requirements concerning health and safety, fire risks and precautions;

vi) The need to observe the highest standards of honesty, courtesy and consideration;

vii) The need to recognise circumstances which involve an actual or potential danger of personal injury to any person at any location and where possible without personal risk to make safe such circumstances and to immediately report such situations to his supervisor.

23.4
The Council recognises that management and staff will be at different training levels but will require training to be part of the Quality Statement submitted at tender stage and augmented by the Annual Service Improvement Plan.

23.5
In particular, the Contractor agrees:

i) That where any staffing or skill levels have been approved as part of the Quality Statement those levels are to be maintained throughout the Contract duration;

ii) That where any named staff have been approved to be provided as part of the Quality Statement those staff will be assigned to work on this Contract;

iii) That it has sufficient reserves of trained and competent staff within each skill level to provide the Services to the level / standard required by the Specification at all times, including sufficient reserves to provide cover for staff holidays, staff sickness or any other absence;

iv) That it will replace promptly any staff who cease to be in its employment or under its control for whatever reason and that such replacements shall have the equivalent skill levels and shall in every way be suitable for the performance of the Services.

23.6 The Contractor agrees that, whilst allocated to the performance of any duty which comprises part of the Services all workforce staff:

i) Shall be effective and efficient workers, competent in their particular profession or skill who have successfully completed relevant training courses;

ii) Shall abide by the standards rules and regulations established by the Contractor for its own staff including all safety and other regulations;

iii) Shall maintain strict discipline and good order, the highest standards of hygiene, courtesy and consideration and shall be properly attired and shall not engage in behaviour, conduct or activities which could be contrary to, or detrimental to the Council’s interests and shall take all necessary steps to prevent nuisance from noise, dust, water and equipment, spoiling highways and footways or from any other cause; 

iv) Shall be polite and helpful to the public at large and have regard for the image presented by their actions;

v) Shall be properly and sufficiently instructed with regard to their tasks, the provisions of the Contract, in Health and Safety and in Customer Care.

23.7 The Council reserves the right to require removal from the Contract of any individual employed by the Contractor who, in the opinion of the Supervising Officer:

i) Is not performing work in strict compliance with the Contract;

ii) Is or is deemed to be guilty of misconduct or negligence;

iii) Is acting in a manner which is detrimental to the Council’s interests including but not limited to not acting in a courteous and polite manner while employed in the provision of Services;

iv) Is not medically fit to perform the Services or provides a risk to the health of those with whom that person may come into contact during work on the Contract;

v) Is not complying with health and safety regulations and /or procedures;

vi) Is not complying with the Council’s regulations for the use of its buildings for example smoking in no smoking areas.

23.8 The Contractor shall prohibit his staff from consuming alcohol whilst carrying out Services.

23.9 The Contractor shall not allow any of his staff that smell of alcohol or who it suspects of consuming alcohol shortly before carrying out their normal duties, to be engaged for the duration of their normal rota.  The Contractor shall in such circumstances immediately provide a suitable and competent substitute.

23.10 The Contractor is encouraged to use suitable participants in Government Training Schemes and Voluntary bodies to fulfil the Contract requirements when appropriate and with the consent of the Supervising Officer prior to employment and must ensure that all necessary induction and safety training is given. 

23.11 The Contractor shall in respect of all persons employed or seeking to be employed by the Contractor for the purpose of performing the Services comply with the law that prohibits discrimination in relation to employment on the grounds of disability, sex, age, colour, race, ethnic or nation origin, or religion and with regard to his own equal opportunities policy.

23.12 The Supervising Officer shall be entitled to require the Contractor by written notice to provide appropriate training or to take disciplinary action against or remove from the performance of the Service any employee of the Contractor as specified in such notice (which for the avoidance of doubt shall include the Contract Manager and all supervisors).  The Supervising Officer shall specify such incidents that have lead to the requests being made.  The Contractor must keep the Council fully informed of the action taken.

23.13 The Council shall in no circumstances be liable to either the Contractor or the employee in respect of any liability, loss or damage, occasioned by such training, disciplinary action or removal and the Contractor shall fully indemnify the Council against any such claim made.

23.14 The Contractor shall at all times be fully responsible for the payment of all income or other taxes, national insurance contributions or levies of any kind relating to or arising out of the employment of any person employed by the Contractor and shall fully and promptly indemnify the Council in respect of liability of the Council in respect thereof.

23.15 If the Contractor at anytime becomes aware of any act or omission or proposed act or omission or state of affairs by the Contractor which prevents or hinders or may prevent or hinder the Contractor from providing the Services, the Contract Manager shall immediately inform the Supervising Officer of the fact.

23.16 Any such individual removed will be replaced promptly with a properly qualified replacement, in such time as is acceptable to the Supervising Officer and at no extra cost to the Council.  In the case of management, supervisory or other specialist staff who are employed in a senior capacity by the Contractor, prior written approval of the replacement shall be required.  The Council shall in no circumstances be liable to the Contractor in respect of any such removal or ensuing disciplinary action and the Contractor shall fully and promptly indemnify the Council against any claim made by such staff.

23.17 Where the Contractor considers that the Services may be performed more effectively by changing the staff or the method of work laid down in the Method Statement, it shall so notify the Supervising Officer in writing, for consideration.  A Variation Order may be issued by the Supervising Officer to amend the Quality Statement.

Identification / Uniforms

23.18 The Contractor shall ensure that whilst engaged in the provision of the Services his staff are properly and responsibly attired and presentable, in appropriate, and identifiable uniforms and footwear, provided and maintained by the Contractor and approved by the Supervising Officer to the agreed specification.  

23.19 Such uniforms or clothing to be worn by the Contractor’s employees shall be provided, maintained and replaced as necessary by the Contractor and shall be adequate and sufficient to afford protection to the employee in the performance of his duties.

23.20 The Contractor is to provide such uniforms in sufficient numbers to ensure operatives are of a clean and tidy appearance at all times 

23.21 Where the nature of the place or any duties upon which the Contractors staff shall be engaged in the provision of the Services makes the wearing of protective clothing or footwear, necessary or appropriate this shall be provided by the Contractor at no cost to the Council.

23.22 Contractor’s staff must carry at all times an identification badge and a card, with a photograph of the individual attached, (and a phone number for verification), the form of which must have been approved by the Supervising Officer.  When communicating with other persons as a representative of the Contractor, and when requested to do so, the Contractor’s staff must disclose their identity and shall not attempt to avoid so doing.


Gratuities

23.23 The Contractor shall only make a charge for Services when authorised to do so in the Contract Documentation.  In any other circumstances the Contractor shall not whether by himself or by any person employed by him to perform the Service, solicit or accept any gratuity or tip or any other form of money taking or reward, collection, or charge for the Service.

Vetting of Staff and Identification 
23.24 The Contractor shall recognise that the performance of the Contract requires its employees to come into contact with members of the public, including children, vulnerable people and others to whom the Council owes a duty of care.  The Contractor will take appropriate measures to ensure that its employees behave in accordance with the proper standards of conduct in the course of their work, particularly in relation to:

· Criminal offences;

· Decency;

· Sobriety;

· Trustworthiness and helpfulness;

· Equality / discrimination;

· Bullying / harassment.

This will include ensuring appropriate checks are carried out before an individual is taken into employment on the Contract, providing appropriate information and training in the standards of behaviour required and applying appropriate disciplinary procedures.

23.25 The Contractor will provide the Supervising Officer on request with details of checks carried out and the outcome of those checks in relation to employees engaged on the Contract.  Where the Supervising Officer is not satisfied with the suitability of an employee, he / she shall be removed from the work and replaced in accordance with Clause 23.7.  The right contained in this clause will not be exercised arbitrarily, vexatiously or capriciously.

Contract Supervision

23.26 The Contractor shall at all times during the Contract Period, employ a competent Contract Manager and enough persons of sufficient ability and status to supervise the performance of the Services in a proper and continuous manner.
23.27 The Contractor shall provide the Supervising Officer with the name, address and telephone number of all management, supervisory or other specialist staff who are employed in a senior capacity by the Contractor.  No management or specialist staff shall be transferred or removed from the Contract (save by way of summary dismissal) without the Supervising Officer’s prior written consent to the provision of suitable replacements.  Such consent shall not be unreasonably withheld.

23.28 If in the opinion of the Supervising Officer, the Contractor is not employing sufficient staff or staff with the appropriate ability and status to adequately manage and supervise the Contract, then the Contractor shall engage such additional supervisory staff as the Supervising Officer shall reasonably deem to be necessary, and the cost will be borne by the Contractor.  If the Contractor fails to take the required action, the provisions of the Performance Default (Ref Clause 43) shall apply.


The Contract Manager

23.29 The Council places particular emphasis on the role of and authority delegated to the Contractor’s Contract Manager and will require that person to be wholly employed in, and dedicated to managing this Contract and who will be accountable for the Contractor’s performance of the Services during the Contract period.  

23.30 The Contractor shall immediately (or at least eight weeks before Contract commencement) give notice in writing to the Supervising Officer of the identity, address and telephone number and CV of the person to be appointed as Contract Manager.

23.31 The Contract Manager shall be the duly authorised representative of the Contractor for all purposes connected with the Contract.  Any notice, information, instruction or any communication given or made to the Contract Manager shall be deemed to have been given or made to the Contractor.

23.32 The Contract Manager shall make themselves available to attend meetings with the Supervising Officer as often as required by the Supervising Officer throughout the Contract Period, at the time and place specified by the Supervising Officer, in order to review progress and issues arising in relation to the Contract.

23.33 The Contractor shall ensure that the Contract Manager is available to attend meetings of the Council such as Committees, working parties, tenant associations and community groups and the like and shall ensure that the person is sufficiently briefed, competent and able to give adequate information and advice, all at no additional cost to the Council.

23.34 The Contractor shall consult with the Supervising Officer prior to any subsequent appointment of a Contract Manager and shall include the Supervising Officer on all interview panels for the post.  

23.35 The Contractor shall ensure that the Contract Manager, (or a competent deputy, duly authorised to act on his behalf), is always available to the Supervising Officer during Council Office working hours and in addition, be available for consultation with the Supervising Officer at all reasonable times.

23.36 The Contractor shall inform the Supervising Officer of the identity of any person authorised to act for any period as a deputy for the Contract Manager not less than 24 hours before the start of that period.

23.37 The Contractor shall at all times during the Contract Period provide full time cover for temporary, long absences of the Contract Manager.  All persons providing cover shall have sufficient abilities and skills to supervise and administer the performance of the Services in a proper and continuous manner and in accordance with the Contract.

Supervisors

23.38 The Contractor shall consult with the Council prior to the appointment of the Supervisors and prior to any subsequent appointment thereafter.

Health and Safety Representative

23.39 The Contractor shall nominate a person to be responsible for all Health and Safety matters as required by the Health and Safety at Work Act 1974 and the Management of Health and Safety at Work Regulations 1999.  The identity of such a person shall be agreed with the Council as part of the Method Statement. 

23.40 The Contractor shall ensure that its staff are fully conversant with its Health and Safety Policy and that they take all such precautions as are necessary to protect the Health and Safety of themselves and others including Council staff and the public.  The Contractor shall require its staff to comply with the lawful requirements of the Council’s safety advisors and any detailed safety policy specific to any Council Premises.

24.0
Assets – Use of Council Premises and Property 

24.1 The Contractor will be required to perform Services on Council Premises and Property and shall ensure that its operations do not disrupt the orderly running of those premises and property and that its staff behave with due consideration towards Council staff and others present.  The Contractor shall consult the appropriate Officer responsible for those premises and property; and where relevant, sign for and subsequently return all keys and passes issued; perform its duties so as to minimise disruption to the normal use of the premises and property; and ensure that its staff are adequately supervised at all times.

24.2 The Contractor shall liaise with the Supervising Officer to ensure that adequate arrangements exist to safeguard Council Premises and Property.  Where the Contractor’s staff are the only staff present on the premises and property the Contractor will be responsible for all security measures on those premises inclusive of locking doors and gates and preventing unauthorised access, and for organising evacuation procedures for emergencies.

24.3 The Contractor shall adhere to any arrangements for entry and use of Council premises (for example the provision of security passes) as may be detailed in the Contract Documentation or as otherwise notified by the Supervising Officer.

24.4 The Council shall be entitled to vary the provisions for working within Council Premises and Properties whenever required and the Contractor shall be obliged to comply with such variations.

Care Against Damage

24.5 The Contractor shall take all necessary precautions to prevent damage to property, vehicles, highways, footpaths, litter, refuse receptacles, equipment or any other items or buildings attended in the carrying out of Services in relation to this Contract.  The Contractor will make good any such damage at his own expense and without undue delay.

25.0
Vehicles, Plant, Machinery, and Equipment

25.1 The Contractor shall provide to the Supervising Officer a full list of vehicles, plant, machinery and equipment (herein after called ‘plant’ as defined in Clause 1.1) to be employed in the provision of the Contact, including such items to be held in reserve as cover for breakdowns or the unavailability of regular plant.  This shall be based on the details provided by the Contractor in his tender which shall include details of every item of plant to be contained on DVLA registration document.This list shall include all details of agreements for all lease or hired items.  All details submitted at tender stage are to be confirmed eight weeks before the commencement of the Contract and updated during the Contract Period whenever required and as part of the Annual Service Improvement Plan.

25.2 All costs associated with the provision and maintenance of plant are to be included within the Contractor’s tender rates.

25.3 The Contractor shall at all times during the Contract Period provide and maintain sufficient plant, as is required for the proper and efficient performance of the Services.  In particular the Contractor agrees that where the provision of certain items of plant have been agreed as part of the Method Statement those items will be utilised.
25.4 The Contractor shall ensure that he has an adequate level of suitable reserve plant available to him at all times and that it is immediately available should it be required. Lack of suitable plant will not be considered as a reason for non-performance of the requirements of this Contract. 
25.5 If any plant needs to be replaced during the Contract Period, its replacement should be the same age and specification and comparable condition to the original plant provided on the commencement date unless otherwise agreed by the Supervising Officer.

25.6 The Contractor shall at his own expense keep all plant employed in the performance of the Contract in good serviceable repair at all times, appropriately licensed, insured and having a current MOT certificate in accordance with statutory regulations and in such a condition as is commensurate with the proper performance by the Contractor of his obligations under the Contract.  All plant is to be in clean appearance (both externally and internally) at all times, in order to promote a professional and pleasant image to the public and all service programmes and records must be available to the Supervising Officer at all reasonable times. Please note; the default procedure may be invoked for failure to comply with this condition.
25.7 Plant used on this Contract should use diesel, unleaded petrol or any fuel less harmful to the environment and where appropriate all plant is to be fitted with equipment which limits harmful emissions.  Emission levels shall be tested by the Contractor and corrected at each statutory inspection and at each service.  
25.8 Considering the environmental aims of the Council, the Council would like to consider the introduction of energy /fuel efficient vehicles for the provision of the Contract services. The Council will look favourably at any Contractor proposal for the use of gas or electrically powered plant to undertake the Services. 


Plant Requirements
25.9 All plant engaged on this Contract shall be of an appropriate size and design so as not to obstruct the carriageway nor necessitate mounting the footway.

25.10 The Council shall be entitled to require removal of any item of plant, which in the opinion of the Supervising Officer is not adequate, safe or suitable, and replaced with suitable /adequate plant.

25.11 All plant must be operated with the minimum of noise and emissions of dust and fumes and in accordance with any statutory or regulatory requirements.

25.12 The Contractor shall indemnify the Council against any fines, prosecutions, claims or other penalties resulting from the overloading of any plant.  
25.13 No litter must be produced by items falling from any item of plant at any time.

25.14 Operations of plant shall at all times be carried out in a workmanlike manner without causing danger or unnecessary obstruction or annoyance to the public.  In particular the Contractor shall ensure that the provisions of the Road Traffic Act, Construction and Use Regulations, Health and Safety at Work Act and the Highway Code are observed and no item of plant is overloaded.

25.15 The Contractor shall allow the Supervising Officer all reasonable facilities and assistance to inspect any item of plant used by the Contractor in the execution of the works and Services and shall not use any such item, which does not comply with the requirements of the Contract.

End of Contract Provision

25.16 All lease Contracts entered into by the Contractor for plant, to be utilised on the Contract shall contain a clause permitting the Contractor to assign the benefit of such a Contract to the Council.  The Contractor shall, at the request of the Supervising Officer supply copies of all such lease agreements and the like to the Council.

25.17 At the expiry of the Contract Period or upon the termination of the Contract, the Council shall be entitled to serve upon the Contractor a notice requiring the Contractor to assign to the Council the benefit of any or all lease Contracts relating to such plant and to sell to the Council such items of plant as may be specified in such a notice.

25.18 Upon receipt of such a notice the Contractor shall forthwith sell and deliver such items of plant as are owned by himself to the Council (if the Council so requires) in such condition as they may be at the date of the notice, at a price to be agreed by the parties or in default of such an agreement at such a price as an independent arbitrator (in accordance with Clause 52) in his discretion may certify to be a fair price for such items.

25.19 Where such items of plant specified in a notice are subject to hire or lease Contracts, the Contractor shall forthwith and without any payment from the Council, execute all documents necessary to effect such assignment and shall deliver such vehicles to a place specified by the Supervising Officer, to the Council in such a condition as they may be at the date of the notice.

25.20 The Council shall thereafter indemnify and hold the Contractor harmless in respect of any liabilities arising under such lease after the date of such assignment, save where such liability arose from or was contributed to by any breach of such Contract by the Contractor prior to such assignment.

25.21 At the expiry of the Contract Period or upon termination of the Contract, if the Contractor shall fail to remove any items of plant that are not required to be sold or assigned to the Council, then after such due time as may be notified as reasonable to the Contractor by the Supervising Officer, the Council may sell any such vehicles or items of plant and machinery owned by the Contractor and shall keep the benefit so obtained and shall return any item of plant not owned by the Contractor to the owner thereof at the Contractor’s expense. 

Livery

25.22 The Council reserves the right to advertise Council information during the Contract period on all plant used for services.

Cleansing of Plant

25.23 All plant should be cleaned, maintained and kept free of odours to the satisfaction of the Supervising Officer in order to promote a favourable image to the public.  

25.24 All drivers and operators employed on the Contract must endeavour to keep all plant in good condition and every vehicle is to be kept clean and free of debris at all times.

25.25 If in the opinion of the Supervising Officer the frequency of cleaning requires changing due to special circumstances the Contractor shall comply with all such requests and the Contractor must allow for this within his costs.

25.26 If the appearance of any item of plant fall below the standard expected, the Supervising Officer may require the item of plant to be repainted at no additional cost to the Council. No plant is to be used if it has any visible accident damage.  

Servicing Records

25.27 The servicing and lubrication of all plant is to be undertaken in accordance with the manufacturers and all statutory requirements.  

25.28 All service records must be immediately available for inspection by the Supervising Officer.  If any item of plant is not performing correctly, the Contractor must make provision for an alternative within a reasonable period as specified by the Supervising Officer.

Replacement Programme

25.29 The Contractor will be required to adhere to the Investment Programme/Method Statement for the provision of plant, as submitted with and approved as part of the Tender. Within each Annual Service Improvement Plan the Contractor shall submit to the Supervising Officer annual reports particularly identifying the replacement of all types of plant, over the preceding twelve months and the replacement programme planned for the remainder of the Contract period. 

Plant Operation
25.30 The Contractor must maintain a current photocopied record of all licences belonging to drivers working on the Contract.
25.31 The Contractor shall ensure that no driver shall be employed to drive any plant where a court has directed otherwise.

25.32 The Contractor must ensure that all drivers who operate plant items:

a) Hold the relevant licences and are correctly trained in the safe operation at all times (including while at the tip sites);

b) Carry out operations in a reasonable and workmanlike manner without causing unreasonable inconvenience, obstruction or annoyance to the public;

c) Drive safely and correctly at all times in accordance with statutory regulations and instructions of the Contractor;

d) Observe speed limits;

e) Road vehicles must not be permitted to mount footways or verges and the like and cause damage thereto.  If necessary, the Supervising Officer shall in his absolute discretion deduct from any invoice the costs of repair and reinstatement of the said footways and verges including all associated costs and overheads. 

26.0
Method Statements

26.1 The Contractor shall submit as part of its tender the required Method Statements inclusive of a fully detailed Quality section, setting out both the proposed method of performing the Services and full supporting details of the staff and other resources which will be utilised to achieve the performance levels required by the Contract Documentation.  Within the Method Statements the Contractor shall detail the Contractors management, training and control process, which shall clearly indicate how he proposes to manage and improve the quality of the Services delivered. Collectively this information must clearly demonstrate to the Council that the Contractor is able to consistently provide high quality Services.

26.2 The Supervising Officer shall notify the Contractor of areas in the Method Statements which need further consideration/ clarification by the Contractor before they can be accepted as approved, having regard to the Contractor’s obligations under this Contract.  The Contractor shall then make such amendments to the Method Statement as are deemed necessary by the Supervising Officer.  The amended Method Statements shall then be re-submitted for approval. 
26.3 The Method Statements (revised as necessary), approved by the Supervising Officer, shall form part of the Contract between the Parties.

26.4 The Contractor is required to provide Method Statements with his tender, for specified matters identified in the Contract.  The Method Statements must at least meet the specific requirements of the Contract.  
26.5 The Contractor is to comply with, and be bound by, approved Method Statements, and other statements as from time to time be agreed between the parties, and ensure that all sub-contractors comply.

Modification

26.6 The Contractor may amend any Method Statement at any time provided it is:
a) Approved in writing by the Supervising Officer prior to its implementation;

b) Consistent with the provisions of the Contract Documents.

26.7 The Council may propose an amendment to any Method Statement at anytime in which case the Contractor shall use reasonable endeavours within one month of the receipt of the proposal to provide all relevant information and the effect on cost to the Council of the change.

26.8 The Contractor shall use reasonable endeavours to mitigate and minimise any effect on the cost to the Council as a direct consequence of any amendment to any Method Statement proposed by either the Contractor or the Council.

26.9 If after evaluating the information provided the Council decides to proceed and there is a cost effect in respect of the amendment; this will be the subject of a variation.

Liability for Method Statements

26.10 Neither the incorporation of any Method Statements in the Contract nor the receipt or approval of any proposal of any modification, nor any supporting or further information, shall constitute a waiver or variation by the Council of any obligation of the Contractor or any sub-contractors or any staff under the Contract Conditions and the Specification.

27.0
Provision of Management and Other Information

27.1 The Contractor shall advise the Supervising Officer of any significant information which needs to be brought to his attention and, notwithstanding the requirements for calendar monthly reporting and attendance at regular meetings the Contractor shall be responsible for keeping the Supervising Officer informed at all times of matters which require more immediate attention.

28.0
Information and Accommodation

28.1
The Contractor shall at all times during the Contract Period and for six months beyond termination of the Contract allow the Supervising Officer access to all locations for the purpose of inspecting:

a) Services being performed pursuant to the Contract;

b) Records, documents and accounts in the possession of the Contractor in connection with performance of the Services;

c) The Vehicle workshop;

d) Materials, and stores.

28.2 The Contractor shall permit the Council Auditor or his representative a right of access at all reasonable times during the Contract Period and for six years thereafter to such documents and accounts of the Contractor as appear to the Council Auditor to relate to the Contract.  The Council Auditor shall also be entitled to require from the Contractor, its employees, sub contractors and the like, any such information and explanations as appear to him to be necessary for the protection of the Council’s interests.

28.3 The Contractor shall at all times during the Contract Period provide for the use of the Supervising Officer or Council Auditor, reasonable office accommodation at any site from which the Contractor operates the Services.

29.0
Dealing With Requests for Information and Customer Queries

29.1 The Council currently operates a Customer Services Team, who manage all customer enquiries and complaints relating to all Cleansing and Waste Services.

29.2 The Council is often asked to respond to enquiries both written and verbal concerning the Services from various Government agencies (for example the Department of Transport, Local Government and the Regions, HM Treasury, the Health and Safety Executive) from democratically elected representatives of the public (for example Members of Parliament, Members of the European Parliament and Councillors), from bodies which regulate its affairs  (for example, external auditors, the Audit Commission, the Equal Opportunities Commission and the Commission for Racial Equality and the provision of a Citizens Charter Mark or BS EN ISO 9000 accreditation) and from other groupings with a legitimate interest in the Councils affairs for example the press, tenants groups and members of the public.  When this occurs the Contractor must assist the Council with all information in a prompt and appropriate manner.

29.3 The Council shall take the lead in responding to any request for information, query or complaint and the Contactor shall co-operate fully with the Council in such matters including investigating and responding appropriately to any incident as instructed by the Supervising Officer at no additional cost to the Council.  Failure of the Contractor to fully co-operate and assist the Council on any response required, may lead to default procedures being invoked in accordance with Clause 52.

29.4 The Contractor shall ensure that any request for information from any interested party is reported immediately to the Supervising Officer and that written notification, together with relevant correspondence is sent without delay to the Supervising Officer. 

29.5 In particular the Contractor shall ensure that its staff make no verbal response to the enquiry which is critical of the Council and could lead to claims or other similar action and that all responses to verbal inquiries are recorded in writing and copied immediately to the Supervising Officer.

29.6 All information provided or assistance rendered by virtue of the obligation within this Clause shall be part of the Contractor’s general obligations to the Council and shall be at no cost to the Council.

29.7 Where requested by the Supervising Officer the Contractor is to correspond directly with any member of the public, Government Agency or the like ensuring that all relevant correspondence is copied directly to the Supervising Officer.

30.0
Contract Interaction


Regular Meetings

30.1 The Contractor shall ensure that appropriate members of staff attend all meetings as reasonably required by the Supervising Officer in relation to the performance of the Services and shall be expected to be able to make informed contributions.

30.2 Meetings are likely to be called on a weekly basis for the first three months of the Contract and calendar monthly thereafter or as reasonably required by the Supervising Officer.  Meetings will review progress and compliance with the agreed Method Statements and the Programme of Works, discuss complaints and queries, assess defaults, consider financial reports, future services, improvements and / or variations and other relevant matters.

30.3 Should the most appropriate member of the Contractor’s staff be unable to attend any meeting then a suitable replacement of equivalent status shall be fully briefed and shall attend on his / her behalf.

Partnering

30.4 The Contractor shall be required during the Contract Period to have regard to the Council’s objectives and policies when delivering the Services and to jointly manage the Services responsibly with consideration for the community and the environment, the residents of Teignbridge, health and safety and the welfare of all.

Joint Training

30.5 It is expected that the Contractor and the Council shall initiate joint training initiatives.  Both parties shall endeavour to advise the other of appropriate training courses available and shall encourage joint training of staff whenever appropriate.  The cost of such training shall be agreed between the parties. (Ref. Method Statement)

New Technology
30.6 During the Contract Period the Contractor and Council shall use their best endeavours to exploit new technology and methods of working to meet new service requirements or unforeseen changes in circumstances for their mutual benefit.  The Contractor will be expected to assist and sign up to any new technologies that would benefit the Service provision.

Annual Service Improvement Plan

30.7 A joint review of the Contract will take place annually at the time specified by the Supervising Officer or at least three months prior to every review date.  The review will focus on all aspects of the Contract and will be an opportunity for both parties to discuss ways in which the Services can be best delivered or improved in accordance with 'best value’ and the Council’s objectives.

30.8 Issues to be discussed at the joint annual review meeting shall include (but not be limited to):

i) Agreement of the total number of hereditements, based on the Council Tax Valuation Listing (if appropriate);

ii) Agreement on any alterations in measurement;

iii) Best Value matters i.e. continuous improvement, efficiencies, benchmarking and the like;

iv) Staff training;

v) Review of Plant;

vi) Costs;

vii) Shared benefits and savings;

viii) Innovations;

ix) Contract Variations;

x) Customer Service Satisfaction (including surveys if relevant);

xi) Plans and initiatives for community and environmental enhancement;

xii) Environmental concerns;

xiii) Health and Safety issues;

xiv) Any other relevant matters relating to the current performance of the Contract and future Service delivery;

· Continuous Contract Performance Monitoring;

· Benchmarking;

· Performance Indicator Collation;

· Identification of potential cost savings.

xv) Alternative methods of Service delivery

30.9 Following the joint annual review and the reporting of annual agreed objectives the Council shall vary the Contract as appropriate.

30.10 As a result of each yearly review the Supervising Officer and the Contract Manager will formulate an ‘Annual Service Improvement Plan’ to reflect the aim of continual improvement in service delivery and the Contractor may be asked to introduce revisions that arise from such a plan.

31.0 Ombudsman

31.1 Section 26(1) of the Local Government Act 1974 enables the Commission for Local Administration in England (‘The Ombudsman’) to investigate a complaint about an action taken by or on behalf of a Council where the action taken in exercise of administrative functions of the Council.

31.2 The Contractor must provide all information in connection with an investigation of a complaint conducted by the Ombudsman in respect of the Contract to the Supervising Officer.  The Contractor is to allow the Ombudsman full and direct access to files and staff in connection with any such investigation.

31.3 If a complaint is upheld by the Ombudsman against the Council in respect of the Service provided and a local settlement is agreed either by the Council itself or following advice from the Ombudsman, the Contractor shall reimburse the Council accordingly. 

32.0
Quality Management System

32.1 The Contractor is required to operate an auditable quality management system based on the principles of BS EN ISO 9000, for its performance of the Services throughout the Contract Period, all as detailed in the Method Statement.

32.2 The Contractor shall supply such letters and other documentation as the Supervising Officer may reasonably require as evidence of regular audits and its performance of the obligations set out in the Quality Management system.

33.0
Emergencies - Temporary Suspension of Service

33.1 During any period of exceptional emergency the Supervising Officer shall have the right to suspend the normal Service requirements of this Contract.

33.2 In the event of suspension for any reason, the Contractor shall not be entitled to any payment for work which would normally be performed during this period but shall retain his resources during the period of suspension as might be required by the Supervising Officer to respond to the exceptional emergency.

33.3 In the event that the period of suspension lasts for more than one week the Contractor shall be entitled to serve upon the Supervising Officer a notice requiring the Supervising Officer to lift the suspension or to consider the event giving rise to the suspension as being an event of Force Majeure.  Unless the Supervising Officer lifts the suspension or comes to an alternative arrangement with the Contractor within one week from receipt of the notice, it shall be deemed to be an event of Force Majeure and the Provisions of Clause 9.0 of these Contract Conditions shall apply.

33.4 Normal working shall resume immediately the Contractor is notified of the lifting of the suspension, subject to agreement with the Supervising Officer regarding the most effective means of recovering the resultant backlog.

34.0
Emergency Service 

34.1 The Contractor shall maintain sufficient resources to comply with the Contract Documentation but will be required to respond to additional demands resulting from emergencies.

34.2 Certain ‘routine’ emergencies which may affect the Contractor’s ability to maintain performance of the Services are to be anticipated during the currency of the Contract for example, break-ins, vandalism and minor fire damage at Council or Contractor Premises.  The Services must be maintained, irrespective of these ‘routine emergencies’ and compliance with the Contract Documentation shall be maintained without additional cost to the Council.

34.3 In the event of requiring the Contractor’s response in regard to exceptional emergency (storm damage, major vandalism and the like) the Supervising Officer may require the Contractor to re-deploy resources from programmed Services or to provide additional services of a similar nature to those provided under this Contract.

34.4 Any such re-deployment shall be treated as a variation in accordance with Clauses 7.0 of this Contract but will be regarded as an ‘Exchange of Service’ at no extra charge.  Where however such re-deployment and / or additional services involves resources beyond that required for the programmed works that will not be undertaken the additional cost will be paid at tendered rates or daywork rates if directed and approved by the Supervising Officer.

35.0
Payment - Method of Valuation

35.1
The Contractor shall submit a Calendar Monthly Statement to the Supervising Officer.

35.2
Each Calendar Monthly statement shall be submitted for discussion (between the Contractor and the Supervising Officer) within 14 days of the end of that Calendar Month and shall identify separately:

i) The value of the Services properly performed during the relevant Calendar Month and subject to the prior profiling agreement of the annual Contract sum in respect of planned activities (Ref Bill of Quantities);

ii) The estimated additions and / or deductions which the Contractor considers should be made to the sum referred to in sub-paragraph i) above, in respect of any Variation Orders issued under the terms of this Contract;

iii) The amount to be deducted relevant to any part of the Services that the Contractor has omitted to perform;

iv) The amount to be deducted in respect of re-inspection and administration costs relevant to default notices issued;

v) The amount to be set against monies due to the Contractor in respect of works done by others;

vi) Such supporting documentation (for example daily work reports) as may be reasonably required and as the Supervising Officer shall from time to time notify to the Contractor;

vii) Appropriate VAT details.

35.3 The Calendar Monthly Statement shall be in the form stipulated by or agreed with the Supervising Officer and shall be submitted together with relevant documentation as required by the Supervising Officer.

35.4 Within 14 days of the receipt of the Calendar Monthly Statement and necessary supporting documents the Supervising Officer shall:

i) Either, notify the Contractor in writing of his agreement with the amount and the Contractor shall then subsequently submit a VAT invoice to this amount;

ii) Or, notify the Contractor of his disagreement with the content of the Calendar Monthly Statement and or the supporting documentation.

35.5 If the Supervising Officer disagrees with any of the content of the Calendar Monthly Statement or supporting documentation the Supervising Officer and the Contractor shall then seek to reach agreement on the sum payable, once this sum is agreed by both parties, a revised Calendar Monthly Statement shall be submitted to the Supervising Officer and the process specified in Clause 35.4 shall continue.  

35.6 If agreement cannot be reached within a reasonable time the Supervising Officer and the Contractor shall notify the Council’s Director of Finance and Housing whose decision shall, in the absence of a manifest error, be deemed by the Council to be final and binding.

35.7 If despite Clause 35.6 the amount cannot be agreed between the parties, the Council shall certify for payment the amount perceived to be correct by the Supervising Officer.  Any dispute may be settled by either party, through arbitration (Ref Clause 52.0).

36.0
Certification and Payment 

36.1
Within 14 days of the date of the Contractor’s submission to the Supervising Officer of a correct VAT Invoice, the Supervising Officer shall certify the amount properly due and the Council shall make a VAT inclusive payment to the Contractor.  

36.2
No payment certificate issued by the Supervising Officer in accordance with the provisions of this Clause shall be conclusive evidence that the Contractor has performed all or any of its obligations strictly in accordance with the Contract.

Recovery of Sums Due to the Council
36.3 The Council shall, subject to prior written and detailed notice have the power to deduct from monies payable to the Contractor such sums as are due to the Council or may thereafter become due to the Council under this Contract.

Failure of the Council to Pay the Contractor

36.4 If the Council fails to properly pay the amount due to the Contractor, the Contractor shall be entitled in addition to the amount not properly paid, to simple interest on the overdue payment at the rate of ¾ % above the Base Rate of the Bank of England, payable from the day after the day payment was finally due, until such time as the payment is made.

Provision for Single European Currency

36.5  
The Contractor shall note that the European Union may introduce a Single European Currency and that the timetable for its introduction will vary in the various Member States.  Should the Council and / or the Contractor be required to operate in transitional terms and / or wholly in the new currency during the course of this Contract, each party will be deemed to have allowed for their own direct and incidental costs incurred.

37.0
Financial Records of the Service Provider

37.1
The Contractor shall provide to the Supervising Officer a copy of each year’s audited accounts for the Services provided under the Contract within 28 days of completion of the audit, but no longer than 6 months after the end of the relevant accounting period.  

37.2 In the event that the Contractor fails to provide accounts in accordance with this Clause, then without prejudice to any other right or remedies available to the Council, the Supervising Officer, shall be permitted access to any and all accounting records and financial information in the possession, custody or control of the Contractor, including the accounting records and financial information in the possession of the Contractor’s auditors.

38.0
Open Book Accounting
38.1 The Contractor shall at all times maintain a full and complete record of particulars of the cost of providing the Service; and when requested by the Council, is to provide a summary of all costs.  This summary should be provided in such form and detail as the Council may at any time require in order to enable the Council to monitor performance of the Contractor of its obligations under the Contract or to assist the Council in performing its ‘best value’ duty or to assist the Council in verifying the price of variations to the Contract.

38.2 At all times the Contractor is to permit the Supervising Officer or his authorised representative, access to the premises, facilities and records of the Contractor and procure that the employees, agents and sub-contractors of the Contractor promptly provide assistance to which the Council is entitled.

38.3 The Contractor shall keep  (and where appropriate procure that sub-contractors keep) books of account in accordance with best accounting practice with respect to the Contract showing in full detail:

a) Direct Labour and indirect labour costs;

b) Direct materials and subcontractor costs;

c) All plant costs including running and maintenance costs;

d) Overhead costs analysed to identify appropriate categories such as administration (including contribution to Head Office overhead costs);

e) Payment details to suppliers and sub-contractors;

f) Costs broken down into area town and parish ward;

g) Capital expenditure and revenue expenditure;

h) Timesheets for both staff and contractors and agency staff;

i) Detailed fuel records /costs;

j) Such other items as the Council may reasonably require to conduct cost audits for verification of cost expenditure or estimated expenditure for the purpose of variations;

k) Such other records as the Council may require to record the nature, quality and quantity of the Services performed by the Contractor and ensure they are undertaken and provided in a proper and timely fashion;

38.4 The Contractor is to have (and procure that sub-contractors have) the information required in Clause 38.3 available for inspection by, or on behalf of the Council, on reasonable notice and shall present a report of them to the Council as and when requested.

38.5 The Contractor shall permit all records and cost information to be examined and copied by the Council.  All records and cost information must be retained for a period of six years after the expiry of the Contract or its earlier termination.

Contract Service Information

38.5 Without prejudice to any other provisions of this Contract, the Contractor shall provide the Council with copies of any documents or any information relating to provision of the Services which the Council may reasonably request.

39.0
Income Tax

39.1
The Contractor shall be responsible for compliance with all relevant legal provisions in respect of Income Tax, and other Company Taxation legislation and the like and shall indemnify the Council accordingly against any claim for loss or damage caused by non-compliance with any such legal provision.

40.0
Value Added Tax

40.1
The Contractor shall be responsible for compliance with all relevant VAT Legislation.

40.2 The Council shall pay to the Contractor any VAT properly chargeable on the supply by the Contractor of the Services at the appropriate rate.

40.3 The Contractor shall, as part of the Calendar Monthly Statement, notify the Council:

i) Which parts of the Services are exempt from VAT;

ii) Which parts of the Services bear a zero rate of VAT;

iii) Which part or parts of such services bear a rate of VAT greater than zero, in each case specifying the exact rate chargeable.

40.4 If the Council objects to any part of such VAT Statement and such objection cannot be resolved by agreement between the parties, the Council may require the Contractor to refer to the Commissioners of Customs and Excise (hereinafter referred to as ‘the Commissioners’) any dispute, difference or question in relation to any matters specified in section 40(1) of the Act.

40.5 If the Contractor refers the matter to ‘the Commissioners’ and the Council is dissatisfied with their decision on the matter, the Contractor shall, at the Council’s request, refer the matter to a Value Added Tax Tribunal by way of appeal under Section 40 of the Act whether or not the Contactor is so dissatisfied.  Should the Contractor be required to deposit a sum of money equal to all or apart of the tax claimed under Section 40(2) (a) of the Act, the Council shall pay an equivalent sum to the Contractor.  The Council shall further reimburse the Contractor any costs or expenses reasonably and properly incurred in making the reference (less any costs awarded to the Contractor by the Tribunal).

40.6 Upon the final adjudication by the Commissioners or in the event of a reference to a Tribunal the Council shall pay the amount of the VAT adjudged due to the Contractor. Should the amounts already paid by the Council either by way of payment of VAT or by way of reimbursement of any money required to be deposited by the Contractor with the Commissioners exceed the VAT adjudged to be due, the Contractor shall forthwith repay such excess to the Council.

40.7 Notwithstanding any provision to the contrary in these Contract Conditions the Council shall not be obliged to make any further payment to the Contractor if the Contractor is in breach in respect of the VAT Statement referred to in Clause 40.3.

41.0
Contract Price Review

41.1
From 1st October 2002 to 31st March 2004 the Contract prices shall be fixed and be those specified and agreed at tender stage in the Bills of Quantity and all pricing schedules.

41.2 On 1st April 2004 (the Contract review date) and annually from then throughout the Contract Period and any extension granted, all Contract prices (excepting percentage addition/reduction for daywork, materials and plant) shall be reviewed and adjusted for the following year.  

41.3 The mechanism used to calculate the annual Contract price adjustment shall be as follows and shall operate to increase or decrease such rates contained within the Bills of Quantity, dependant on the Retail Prices Index (All Items) RPI, ( available through the National Statistics Website on www.statistics.gov.uk):

Price Adjustment = ((Current Index Value – Base Index Value) /Base Index Value x 100%)
The Current Index Value shall be that for one month prior to the review date and the Base Index Value shall be that for the month, 10 days before the closing date for the return of the tenders.

42.0
Rectification and Default Procedures

42.1
The Supervising Officer will investigate each case where the Contractor appears to have failed to perform the services in accordance with the provisions of the Contract and the Contractor shall co-operate fully with any such investigation and promptly provide all information requested by the Supervising Officer.

Rectification Notice
42.2 Where the Supervising Officer is satisfied that in any particular case the Contractor has failed to perform the Services in accordance with the provisions of the Contract, he shall be entitled to issue a Rectification Notice, which shall include full details of the failure specifying the corrective action required.  The Contractor shall be required to remedy the failure within such reasonable period as the Supervising Officer may determine.

42.3 If the Contactor fails to comply or fully comply with the Rectification Notice within the period of time specified, or where a failure cannot be rectified, the Supervising Officer may serve a Default Notice on the Contractor, which will include details of the Contract failure. 

42.4 A Rectification Notice sent to the Contractor prior to 1800hrs on any working day is to be attended to before 12 noon the following working day (including Saturday if the previous day was a Friday) unless otherwise instructed by the Supervising Officer.  

43.0
Performance Default
43.1
Non-compliance with any aspect of the provision of the Contract Services may lead to the Contractor receiving a Default Notice.

43.2 The issuing of a Default Notice shall be considered a serious failure by the Contractor to deliver the Services as specified in the Contract documentation and the Contractor will be required to explain to the Supervising Officer (in writing if so directed by the Supervising Officer) how he intends to improve upon the level of service to comply with the requirements of the Contract, as directed by the Supervising Officer.  

43.3 In the event of a Default Notice being issued to the Contractor, the Council shall be entitled to deduct from the monthly payments, the amount of any costs or damages occasioned by the default, or a sum fairly representing the cost of the proper provisions of the Service, which is the subject of the Default Notice,  (having regard to the Bill of Quantities) together with a £75 administration charge in respect of each default notice issued. 

43.4 In particular, if the Contractor fails to undertake any work of a scheduled frequency and date (including Services of a daily frequency) then the Supervising Officer may immediately issue a Default Notice and deduct (along with a £75 administration sum,) the value of the Services by reference where appropriate, to the Bill of Quantities.

43.5 If the matter of the subject of the Default Notice is not rectified within the specified time, the Council may again deduct a £75 administration sum, from any payment due or which becomes due to the Contractor at the next monthly payment, plus a sum fairly representing the cost of the proper provisions of the Service, which is the subject of the Default Notice, by reference where appropriate, to the Bill of Quantities.
44.0
Works in Default

44.1
Where the Supervising Officer considers the defaulted Service to be significant on its own or in connection with other defaults or where a default notice has not been complied with within the time specified in the default notice, the Supervising Officer may arrange for those elements of the Service, which is the subject of the Default Notice, to be provided by a third party, either permanently or temporarily and the Supervising Officer may deduct (from any monies due or may become due to the Contractor)  any direct and indirect costs or losses properly associated with the appointment of and the execution of the defaulted service by a third party.

45.0
Power to Terminate

45.1
Where the Contractor persistently fails to perform one or more of the provisions of the Contract Documentation to the extent that the Supervising Officer concludes that there is or is likely to be a fundamental breach of the Contract, or where the Contractor fails to perform one or more of the provisions of the Contract Documentation relating to particularly sensitive activities, the Supervising Officer may serve a Notice on the Contractor specifying the failure and giving the Contractor 14 days with which to put right the failure and if the Contractor does not comply with this Notice the Supervising Officer may give 7 days written notice to the Contractor terminating the Contract or any part of it in accordance with Clause 46.

46.0
Termination

46.1
The Council shall be entitled to terminate the Contract and recover the amount of any loss resulting from such termination in the following circumstances:

i) By voluntary arrangement with the Contractor;

ii) In relation to any inducements.

46.2 Without prejudice to any other rights and remedies it may possess the Council shall be entitled forthwith upon the happening of any of the following events to terminate the Contract or any part of it by 7 days notice in writing, such events being:

ii) Discovery of a material misrepresentation by the Contractor during the tendering process;

iii) A major default in performance during the Contract Period;

iv) A significant breach in any obligation under the Contract;

v) The Contractor having failed to complete an important section of the Contract or regularly fails to complete a substantial section of the Contract;

vi) Discovery of practices, behaviour or activities by the Contractor during the course of the Contract which are contrary or detrimental to the Council’s interests and / or reputation;

vii) Discovery of a conflict of interest inclusive of, but not limited to the use of agreed staff to resource another Contract to the detriment of this Contract;

viii) The Contractor suffering any distress or process of execution to be levied on its goods; or if the Contractor consists of one or more individuals, any one of them dying, committing any act of bankruptcy or having a bankruptcy order made against him / her; entering into (whether an individual or a body corporate) any arrangement, agreement or composition with and for the benefit of its creditors (including a voluntary arrangement under the provisions of the Insolvency Act 1986): or if the Contractor consists of a body corporate, the Contractor or its parent company having a winding-up order made or (except for the purpose of amalgamation or reconstruction) a resolution passed for voluntary winding up; or having an application made for the appointment of an administrator, administrative receiver or receiver or an administrator, administrative receiver or receiver having been appointed over the whole or any part of its business and / or assets; having a provisional liquidator, receiver or manager of the whole of any part of its business appointed or having possession taken of any of its property comprised in a floating charge by or on behalf of the holders of any debentures secured by the floating charge;

ix) Discovery of security breaches with regard to the Council’s Premises and Properties, misuse of computer software, or breaches of applicable laws and regulations and the like;

x) The Contractor’s failure to comply with the requirements of the Local Government Ombudsman where a finding of misadministration relates to a result of the action, default or neglect of the Contractor;

xi) The Contractor is unable to pay its debts or enters into compulsory or voluntary liquidation or similar, which in the opinion of the Council means that the Contractor may be unable to pay its debts;

xii) The Contractor is acquired or taken over or merges with any other party;

xiii) The Supervising Officer issues more than 30 Default Notices within any two month period of this Contract;

xiv) The Contractor having failed to complete a significant part or parts of the service for a period of 7 days.

46.3 The Council has and will rely on information provided by the Contractor, submitted and contained in the pre-qualification notice, the post tender presentation and all Contract documentation.  Any material misrepresentation contained therein shall entitle the Council to terminate immediately.

46.4 Upon such termination, in addition to such consequences as are set out in the other provisions of this Contract:

i) The Contractor shall be deemed to be in breach of this Contract;

ii) The Contractor shall forthwith cease to perform any of the Services;

iii) The Contractor shall be liable forthwith to compensate the Council for any loss or damage it has sustained in consequence of any antecedents breaches of Contact by the Contractor;

iv) The Contractor shall fully and promptly indemnify and compensate the Council in respect of the full cost of causing to be performed such Services as would have been performed by the Contractor during the remainder of the Contract period, to the extent that such cost exceeds such sums as would have been lawfully payable to the Contractor for performing such Services (such costs to include all costs of closing out this Contract and entering into new Contract(s) with replacement Contractor(s)).  The Council shall be at liberty to have such Services performed by any persons  (whether or not servants of the Council) as the Council shall in its sole discretion think fit;

v) The Council shall be under no obligation to make any further payment to the Contractor and shall be entitled to retain any payments which may have fallen due to the Contractor before termination together with any reasonable costs to the Council of time spent by Officers terminating the Contract and making alternative arrangements for the provision of the Services;

vi) The Council shall, subject to prior written and detailed notice, have the power to deduct from any monies owing to the Contractor such sums as are due to the Council or may thereafter become due to the Council under this or any other Contract between the parties;

vii) The Contractor shall forthwith vacate any Council Premises or Property;

viii) The Contractor shall forthwith release and hand over to the Council any and all Council property, including but not limited to equipment, supplies, records and work-in-progress, whether in the form of documents, plans calculations, drawings, computer data or other material in any medium.

46.5 Upon termination of the Contract it is hereby agreed that Clause 20 Insurance & Division of Liabilities and Clauses 46.0 Termination of this Contract shall continue in full force and effect and be enforceable by the Council. 

47.0
Mutually Agreed Termination

47.1
Notwithstanding the provisions of Clause 46 the Contract may be terminated in exceptional circumstances by mutual agreement between the Council and the Contractor.

48.0
Breaches of Contract Conditions or Specification

48.1
Any breaches of the requirements of Contract Documentation by the Contractor will be regarded as material breaches of Contract.

49.0
Bribery and Corruption

49.1
The Council shall be entitled to cancel the Contract and recover from the Contractor the amount of any loss or damage resulting from such cancellation if:

i) The Contractor shall have offered, or given, or agreed to give to any person any gift, consideration, inducement or reward of any kind, for doing or not doing any action in relation to the Contract or any other Contract with the Council, or

ii) The like acts shall have been done by any person employed by the Contractor or acting on its behalf (whether with or without the knowledge of the Contractor), or

iii) In relation to any contract with the Council, the Contractor or person employed by it or acting on its behalf shall:

a) Have committed any offence under the Prevention of Corruption Acts 1889 to 1916 or

b) Have given any fee or reward the receipt of which is an offence under Section 117(2) of the Local Government Act 1972.

50.0
Information for Re tendering

50.1
The Contractor shall provide all relevant information which the Council may require so that the Council can act fairly and properly and in accordance with its Statutory obligations in connection with any tendering exercise whether relating to the provision of the Service or the future provision of the same or similar Service and whether such tendering exercise takes place before or after completion by the Contactor of its obligations of this Contract.   The Council may make a request for any such information at any reasonable time and the Contractor shall comply with that request as soon as practically possible.  Such information provided pursuant to this clause shall be at no cost to the Council.

Transfer of Undertakings (Protection of Employment) Regulations 1981

50.2 Prior to re-tendering of the Contract upon request in writing form the Council the Contractor shall provide within fourteen days of such request such information as the Council may specify regarding the Contractor’s existing workforce, including all terms and conditions and including all relevant information as may be reasonably required for disclosure to third parties intending to submit tenders for any Contract for the provision of the Services.

50.3 In the event that TUPE does apply to the subsequent Contract for the provision of the Services then the Contractor shall ensure that the information disclosed is accurate and up to date as at the point of transfer and that all known existing liabilities have been discharged.

50.4 The Contractor shall indemnify the Council against all claims, costs, expenses, damages, compensation fines and other liabilities as a result of any act or omission of the Contractor in supplying information.

50.5 The Contractor shall further indemnify the Council against;

i) All claims, costs, expenses, damages, compensation, fines and other liabilities resulting from a cause of action arising prior to the date of transfer, and;

ii) All claims, expenses, damages, compensation, fines and other liabilities resulting from failure to consult with the workforce of any part of it.

50.6 The Contractor shall not bring any claim against the Council in connection with the Transfer of Undertaking Regulations 1981.

51.0
Disputes

51.1
The Council and the Contractor shall use their best efforts to negotiate in good faith and settle any dispute that may arise out of, or relate to this Contract or any breach of it.

51.2 If any dispute cannot be settled amicably through negotiations by the Supervising Officer and the Contract Manager the dispute shall be referred to a Director of the Council and a Director of the Contractor who will meet without delay and in good faith to try to resolve any dispute.

51.3 If a dispute cannot be resolved by a Directors meeting, the dispute should be referred to Arbitration.

52.0
Arbitration

52.1 If a dispute is referred to Arbitration then the Council and the Contractor shall give the other 14 days written notice to such effect and the dispute shall be referred to a single arbitrator to be agreed upon by the parties within 14 days after the date of such notice or in default of agreement as may be nominated by the President of the Institute of Waste Management and in accordance with the Arbitration Act 1996.

52.2 Unless the Contract should have already been determined or abandoned, the Contractor shall in every case continue to proceed with the Services with all due diligence.

52.3 The dispute and arbitration provisions shall not at any time preclude the Council from pursuing any remedy at law whatsoever be it in addition to, or in place of the said dispute provisions. 

52.4 The Arbitration procedure shall be as agreed by the parties or failing agreement of the parties, as determined by the Arbitrator.

52.5 The Arbitrator shall be entitled to make such decision or award as he thinks just and equitable having regard to the circumstances then existing.  The cost of such arbitration to follow the event or in the event of neither parties succeeding to be appointed between the parties by the Arbitrator in such proportions as he in his absolute digression thinks fit.  Any award or decision of such Arbitrator shall be final and binding on the parties.

53.0
Parish Activities

53.1 The Contractor shall note that certain parishes within the District promote themselves through such schemes as ‘Britain in Bloom’ and that he will be required to liaise wherever requested with such parish organisations to ensure that the execution of this Contract will in as much as is reasonably practicable enhance their aspirations.

53.2 Should the Contractor be requested to execute any additional works by and on behalf of any parish he shall provide full details to and seek the prior written approval of the Supervising Officer.
I/We agree to the terms & conditions which will form part of the contract.
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