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FORM OF AGREEMENT 


THIS AGREEMENT dated the         day of                        
is made between 
 Nottingham City Council(the “Council”) of: 
Loxley House
Station St
Nottingham 
NG2 3NG 
and 
Successful Suppliers Admitted to the Dynamic Purchasing System (the “Supplier”) 

(together referred to as the “Parties”) 
BACKGROUND 

A. 	The Council is establishing a dynamic purchasing system (DPS) pursuant to Regulation 34 of the Public Contracts Regulations 2015. 
B. 	The Supplier has participated in a standard selection process and has been admitted to the DPS. 
C. 	The Council and the Supplier have decided to enter into this DPS Agreement in order to record the terms of their agreement in relation to the DPS and the rules and procedures governing its use by the Parties. 

IT IS AGREED THAT: 
1. 	This Form of Agreement which includes Parts A to D will together form the DPS Agreement (“the DPS Agreement”). 

2. 	This Form of Agreement and Parts A to D will be taken and read together but in the event of any conflict, Part A shall prevail over the other Parts. 

3. 	The Supplier shall, where issued with a Call-Off contract to, provide the Services in accordance with the provisions of the DPS Agreement and the terms of the Call-Off contract. 











A. 	DPS AGREEMENT GENERAL PROVISIONS  

1. 	SCOPE OF THIS DPS AGREEMENT  
1.1. 	This DPS Agreement shall commence once a Supplier has been notified by the Council in writing that they have been successfully admitted onto the Economic Development and Communities DPS and continue in full force and effect for the DPS Term (including any permitted extensions referred to in the definition of DPS Term) unless terminated earlier in accordance with its terms. Call-Off contracts shall only be issued under this DPS Agreement during the DPS Term. 
1.2. 	For the avoidance of doubt, the DPS Term shall be the period of validity for the purposes of Regulation 34 of the Public Contracts Regulations 2015. 
1.3. 	This DPS Agreement governs the overall relationship of the Council and the Supplier with respect to the provision of the Services using the DPS. The Council is entitled (but not obliged) at any time during the DPS Term to order Services from the Supplier in accordance with the Competition and Ordering Procedures. 
1.4. 	A Call-Off contract shall be awarded by the Council following a Competition. 

2. 	THE SERVICES 
2.1 	The Supplier shall make the Services available to the Council on the terms and conditions of any Call-Off contract. 

3. 	COMPETITION AND ORDERING PROCEDURES 
3.1 	The Parties shall comply with their obligations under the Call-Off contract. 
3.2 	The Parties acknowledge that the Council is the Contracting Authority for the purposes of the Public Contracts Regulations 2015 and therefore under an obligation to comply with these Regulations when placing Call- Off contracts and using the Dynamic Purchasing System. 
3.3 	The Supplier shall comply with the terms of any Call-Off contract issued to it. 

4. 	NON-EXCLUSIVITY AND NO MINIMUM VOLUME OR VALUE OF ORDERS  
4.1 	The Council offers no guarantees, warranties or assurances about the volume or value of work or Call-Off contracts that will be placed with the Supplier at any time during the DPS Term. The Supplier acknowledges and accepts that there are other Suppliers appointed to the DPS with whom it will be required to compete for Call-Off contracts under the Competition and Ordering Procedures. Furthermore, the DPS is not exclusive, and the Council shall at any time be entitled to place contracts for or procure the Services from other Suppliers. 
4.2 	The Council will be entitled to run Mini Competitions for longer duration and/or of multiple delivery and therefore the Council reserves the right for such a Call-Off contract to be delivered in stages. The Council shall be entitled to arrange this in the initial Call-Off contract, or to give notice to the Supplier each time the delivery 






of a further stage of the Call-Off contract is needed. 
4.3 	In addition, the Council will be entitled to state in a Call-Off contract a maximum quantity of the Services which may be “called off” over the duration of the Call- Off contract. 

5. 	WARRANTIES AND REPRESENTATIONS 
5.1 	The Supplier warrants, undertakes and represents that –  
5.1.1 	it has satisfied and continues to satisfy all those requirements for shortlisting set out in the Selection Questionnaire (SQ);  
5.1.2 	it has made its own enquiries and has satisfied itself as to the accuracy and adequacy of any information whatsoever supplied to it or on behalf of the Council and all other matters relating to the DPS Agreement and the DPS;  
5.1.3 	all information, representations and other matters of fact communicated to the Council by the Supplier in connection with this DPS Agreement are true, complete and accurate in all respects;  
5.1.4 	it has full power and authority to enter into this DPS Agreement with the Council and comply with any Call-Off contracts;  
5.1.5 	it is of sound financial standing and is not aware of any circumstances that may adversely affect such financial standing in the future;  
5.1.6 	it continues to satisfy the SQ requirements and will notify the Council in the event that it ceases to do so;  
5.1.7 	it will not at any time during the DPS Term or any time thereafter claim or seek to enforce any lien, charge or encumbrance over any property of whatever nature aimed or controlled by the Council and which for the time being is in the possession of the Supplier. 

6. 	CONFIDENTIALITY AND FREEDOM OF INFORMATION  
6.1 	Subject to the remainder of this clause 6, any data or information provided by the Supplier for the purposes of, or in relation to, this DPS Agreement which is so designated by the Supplier shall be kept confidential by The Council, and any data or information provided by the Council for the purposes of, or in relation to, this Agreement which is so designated by the Council shall be kept confidential by the Council; but the foregoing shall not apply to any data or information which is public knowledge at the time when it is so provided by either party, is required to be disclosed by law (including under clause 6.7 below) or by order of a court of competent jurisdiction and shall cease to apply if at any future time it becomes public knowledge through no fault of the other party. 
6.2 	The Supplier acknowledges that, in order to be compliant with the Freedom of Information Act 2000 (“FOIA”) and the Environmental Information Regulations 2004 (“EIR”), the Council may be obliged, on request, to provide or consider the provision of Information to third parties where that Information constitutes or may 






constitute confidential information in the view of the Supplier (“Confidential Information”). Subject to the provisions of this clause 6, the Supplier shall assist and co-operate with the Council (at the Supplier’s expense) to facilitate the Council’s compliance with the FOIA and/or EIR in that regard. 
6.3 	Without prejudice to the generality of its obligations under clause 6.7, the Supplier shall: 
• 	transfer any Request for Information that it or its agents or contractors receive to the Council as soon as practicable after receipt and in any event within 2 Working Days following receipt of that Request for Information; and  
• 	provide the Council with a copy of all Information in its or its staff, agents’ or contractors’ possession or power that the Council reasonably considers is relevant to the Request in the form that the Council requires as soon as practicable and in any event within 5 Working Days following receipt of the Councils request for that information (and any follow-up Information required by the Council thereafter within 2 Working Days following receipt of the Council's follow-up request). 
6.4 	The Supplier further acknowledges that, notwithstanding the provisions of clause 6.6, the Council may, acting in accordance with the FOIA Code, be obliged under the FOIA or the EIR to disclose Information that is or may be Confidential Information: 
6.4.1	in certain circumstances without consulting with the Supplier; or  
6.4.2 following consultation with the Supplier and having taken the Supplier’s 
views into account; provided always that where clause 6.4.1 applies, the Council shall, in accordance with the recommendations of the FOIA Code, draw this to the attention of the Supplier prior to any disclosure. 
6.5 	Subject to the Council complying with its obligations under this clause 6, the Council shall not be liable for any loss, damage, harm, or other detriment suffered by the Supplier or its agents or contractors arising from the disclosure of any Information, whether or not such Information is Confidential Information, falling within the scope of the FOIA or EIR. 
6.6 	The Supplier shall indemnify the Council against all claims, demands, actions, costs, proceedings and liabilities that the Council incurs due to the Supplier’s or any agent or contractor’s breach of this clause 6. 
6.7 	“Information” and “Request for Information” have the meanings given to them in the FOIA. 
6.8 	The obligations in this clause 6 shall survive the expiry or early determination for whatever reason of this DPS Agreement without limit in point of time. 
















7. 	INTELLECTUAL PROPERTY RIGHTS  
7.1 	This DPS Agreement, together with the copyright, design rights or any other intellectual property rights in it shall be the exclusive property of the Council. 
7.2 	The Supplier shall not cause or permit anything which may damage or endanger the intellectual property of the Council or the Council’s title to it, nor assist or allow others to do so. 
7.3 	The Supplier shall not in connection with the performance of this DPS Agreement or any Call-Off use, manufacture, supply or deliver any process, article, matter or thing, the use, manufacture, supply or delivery of which would be an infringement of any intellectual property rights. 
		
              8.	DATA PROTECTION 

[bookmark: _Toc165539006]	8.1		The Parties agree to always comply with their respective obligations in the Data Protection   Legislation during and following the end of the DPS Term. The Supplier shall be bound by the relevant Data Protection provisions of any Call-Off contract which they enter into with either the Council or any Participating Bodies and indemnify the Council for 6 years from the date of the end of the agreement. 

8.2	Where the Parties share any personal data in connection with a Contract in relation to their own personnel, sub-contractors or agents and/or third parties, it is anticipated that the such personal data will be shared on a "controller" to "controller" basis (within the meaning of applicable Data Protection Legislation), and each Party hereby undertakes to the other that it shall comply with the obligations of a "controller" under the provisions of the applicable Data Protection Legislation in the performance of its obligations and the exercise of its rights under the relevant Contract in respect of such personal data. 
8.3	Notwithstanding the above, the Supplier shall comply at all times with Data Protection Legislation and shall, at its own expense, ensure that it complies with and assists Nottingham City Council to comply with the Data Protection Legislation, including without limitation, immediately notifying Nottingham City Council should it become aware of the need for or believes any data processing is to occur and entering into such data processing or sharing clauses as Nottingham City Council deems necessary at the Supplier’s own expense.
8.4	The Parties acknowledge that the content of a Contract, including any changes to that Contract agreed from time to time, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, which shall be determined by Nottingham City Council (the Transparency Information) are not Confidential Information.
8.5	Notwithstanding any other provision of these Conditions, the Supplier hereby gives its consent for the Council or Nottingham City Council (as applicable) to publish to the general public the Transparency Information in its entirety (but with any information which is exempt from disclosure in accordance with the provisions of the FOIA redacted). The Council or Nottingham City Council (as applicable) shall, prior to publication, consult with the Supplier on the manner and format of publication and to inform its decision regarding any redactions but shall have the final decision in its absolute discretion.
8.6	The Supplier shall assist and co-operate with the Council or Nottingham City Council (as applicable) to enable the Council or Nottingham City Council (as applicable) to publish the Transparency Information.
8.9	f the Council or Nottingham City Council (as applicable) believes that publication of any element of the Transparency Information would be contrary to the public interest, the Council or Nottingham City Council (as applicable) shall be entitled to exclude such information from publication. The Council or Nottingham City Council (as applicable) acknowledges that it would expect the public interest by default to be best served by publication of the Transparency Information in its entirety. Accordingly, the Council or Nottingham City Council (as applicable) acknowledges that it will only exclude Transparency Information from publication in exceptional circumstances and agrees that where it decides to exclude information from publication it will provide a clear explanation to the Supplier.
8.10	The Council or Nottingham City Council (as applicable) shall publish the Transparency Information in a format that assists the general public in understanding the relevance and completeness of the information being published to ensure the public obtain a fair view on how the relevant Contract is being performed, having regard to the context of the wider commercial relationship with the Supplier.
8.11	The Supplier agrees that any information it holds that is reasonably relevant to or that arises from a Contract and/or the provision of the Services shall be provided to the Council to Nottingham City Council (as applicable) on request unless the cost of doing so would exceed the appropriate limit prescribed under section 12 of the FOIA. The Council or Nottingham City Council (as applicable) may disclose such information under the FOIA and the EIRs and may (except for Confidential Information) publish such information. The Supplier shall provide to the Council or Nottingham City Council (as applicable) within five Working Days (or such other period as the Council or Nottingham City Council (as applicable) may reasonably specify) any such information requested by the Council or Nottingham City Council (as applicable).
8.12	The Supplier acknowledges that the Council is subject to the requirements of the FOIA and
  the EIRs. The Supplier shall:
8.12.1 provide all necessary assistance and cooperation as reasonably requested by the Council to enable the Council to comply with its obligations under the FOIA and EIRs;
8.12.2 transfer to the Council any Request For Information relating to a Contract that it receives as soon as practicable and in any event within two Working Days of receipt;
8.12.3 provide the Council with a copy of all information held on behalf of the Council which is requested in a Request For Information and which is in its possession or control in the form that the Council requires within five Working Days (or such other period as the Council may reasonably specify) of the Council's request for such information; and
8.12.4 not respond directly to a Request For Information addressed to the Council unless authorised in writing to do so by the Council.
8.13	 The Supplier acknowledges that the Council may be required under the FOIA and EIRs to disclose information without consulting or obtaining consent from the Supplier. The Council or Nottingham City Council (as applicable) shall take reasonable steps to notify the Supplier of a Request For Information (in accordance with the Secretary of State’s section 45 Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the FOIA) to the extent that it is permissible and reasonably practical for it to do so but (notwithstanding any other provision in these Conditions) the Council or Nottingham City Council shall be responsible for determining in its absolute discretion whether any information is exempt from disclosure in accordance with the FOIA and EIRs.

9. 	INSURANCE 
9.1 	The Supplier shall ensure that in respect of any Call-Off contract it complies with the requirements for insurance cover set out in this agreement. 
9.2 	The Supplier must have the following insurances and provide evidence of them if requested by the Council 

(a) Employers Liability Insurance in a minimum amount for each and every claim, act or occurrence or series of claims, acts or occurrences which complies with statutory requirements (at the date of this contract this is currently £5 million)  
(b) Public Liability Insurance in a minimum amount of £5 million for each and every claim, act or occurrence or series of claims, acts or occurrences
(C) Professional Indemnity Insurance in a minimum amount of £5 Million for each and every claim, act or occurrence or series of claims, acts or occurrences;

10. 	LIABILITY AND INDEMNITY 

10.1 The Supplier will fully and promptly indemnify the Council against all losses, damages, costs, expenses, liabilities, claims or proceedings which we suffer arising from the provision of the service except to the extent that such result from negligence of the Council or its employees. 


11. 	CHANGES TO THE PERIOD OF VALIDITY AND DPS TERM 


11.1 The Council reserves the right to amend at any time during the DPS Term by notice in writing to the Supplier the period of validity provided always that the Council is complying with Applicable Law. 

12. 	AMENDMENT AND VARIATION 
12.1 No amendment to this DPS Agreement shall take effect unless it is agreed in writing by the Parties. 
12.2 The Council may, by notice in writing to the Supplier, from time to time require minor and/or non-substantial changes to the DPS, the Competition and Contracting Procedures, the Call-Off Contract and this DPS Agreement and such changes shall not be considered to be a Variation for the purposes of this clause 12. 
12.3 The Council may propose a Variation by giving written notice to the Supplier (“the Variation Notice”) which shall set out: 
• 	the Variation proposed in sufficient detail to enable the Supplier to understand the nature of the Variation and its impact on the Supplier; and  
• 	the date on which the Council wishes the Variation to take effect (which is subject to the remainder of this clause 12). 
12.4 If the Supplier so requests within 10 days Working Days of the date of the Variation Notice, the Parties shall meet to discuss the proposed Variation and the impact it will have on the Supplier’s continued membership of the DPS. 
12.5 If the Council decides following any meeting or otherwise the expiry of 10 days Working Days from the date of the Variation Notice to proceed with the Variation, it shall be entitled to proceed provided the implementation of the Variation complies with Applicable Law. 

13. 	SUSPENSION AND TERMINATION  
13.1 The Council may at any time by notice in writing terminate this DPS Agreement as from the date of service of such notice, or a later date specified in such notice, if:  
13.1.1 	there is a change of control, as defined by section 1124 of the Corporation Tax Act 2010;  
13.1.2 	the Supplier or any of its employees or officers shall have committed any offence under the Bribery Act 2010, or breached any non-collusion statement made in any response to the Council under this DPS;  
13.1.3 	the Supplier or any of its employees or officers shall have given any inducement the receipt of which is an offence under Section 117(2) of the Local Government Act 1972;  
13.1.4 	the Supplier or any of its employees or officers shall have committed an offence under the Enterprise Act 2002; 

13.1.5 	the Supplier commits a breach any of its material obligations under this DPS Agreement which is incapable of remedy;  
13.1.6 	the Supplier fails to remedy, where it is capable of remedy, or persists In any breach of any of its obligations under this DPS Agreement after having been required in writing to remedy or desist from such breach within a period of 30 days;  
13.1.7 	the Supplier proposes a voluntary arrangement within the meaning of Section 1 or Section 253 of the Insolvency Act 1986, or an interim order is made in relation to the Supplier under Section 252 of the Insolvency Act 1986, or any other steps are taken, or negotiations commenced by the Supplier or any of its creditors with a view to proposing any kind of composition, compromise or arrangement involving the Supplier and any of its creditors;  
13.1.8 	the Supplier is deemed to be unable to pay its debts when the meaning of Section 123 of the Insolvency Act 1986 or the Supplier calls a meeting for the purpose of passing a resolution to wind it up or such a resolution is passed or the Supplier presents or has presented a petition for a winding up order or the Supplier presents or has been presented with a petition to appoint an administrator or any other steps taken by the Supplier or any other person to appoint an administrator over the Supplier or the Supplier suffers an administrative receiver or receiver of all or any part of its business, undertaking, property or assets being appointed or the Supplier takes any steps in connection with proposing a company voluntary arrangement or a company voluntary arrangement is passed in relation to the Supplier;  
13.1.9 	the Supplier ceases or threatens to cease to carry on business or to suspend payment of any of its debts. 
13.2 	The Council may at any time by notice in writing to the Supplier terminate this DPS Agreement as from the date of service of such notice or such later date as may be specified in such notice. 
13.3 	The termination of this DPS Agreement shall be without prejudice to any rights of either party that shall have accrued before the date of such termination. 

14. 	CONSEQUENCES OF TERMINATION SUSPENSION AND EXPIRY  
14.1 	Notwithstanding the service of a notice to terminate this DPS Agreement or any existing contract, the Supplier shall continue to fulfil its obligations under this DPS Agreement until the date of expiry or termination of this DPS Agreement or such other date as required by the Council. 
14.2 	Termination of this DPS Agreement shall not cause any contract to terminate automatically. For the avoidance of doubt, all contracts shall remain in force and be complied with by the Supplier unless and until they are terminated or expire in accordance with their own terms. 

14.3 	The provisions of this clause 14 without limitation to the foregoing, any other 
provision of this DPS Agreement which by its terms is to be performed or observed notwithstanding termination or expiry or which is expressed to survive termination or expiry, shall survive the termination or expiry of this DPS Agreement. 

15. 	ASSIGNMENT AND NOVATION  
15.1 The Supplier shall not be entitled to assign, novate or otherwise transfer this DPS Agreement or any contract or its rights or obligations thereunder without the prior written consent of the Council, and such consent shall be at the entire discretion of the Council. 
15.2 If the Supplier is in breach of clause 14.1, the Council shall be entitled to reject any Services delivered without being under any obligation to pay for such Services. In the event the Council consents to any assignment, novation or other transfer pursuant to clause 14.1, it shall be entitled to require, and the Supplier shall pay the reasonable administrative and legal costs to the Council of formalising the assignment, novation or transfer. 
15.3 The Council shall be entitled to assign, novate or otherwise transfer this Agreement to any other party at any time. 

16. 	DISPUTE RESOLUTION PROCEDURE  
16.1 If there is a dispute between the Council and the Supplier concerning the interpretation or operation of this DPS Agreement or the DPS, which cannot be resolved by representatives of the Parties acting reasonably, it shall be referred to the Director of Growth and City Development and a senior director of the Supplier for resolution. 
16.2 If the dispute is not resolved within 20 Working Days of the referral under clause 16.1 (or such longer period as the Council and the Supplier may agree), then the Parties may attempt to settle it by mediation in accordance with the Centre for Effective Dispute Resolution (“CEDR”) Model Mediation Procedure 2001 (the “model Procedure”) or such later edition as may be in force from time to time. To initiate the mediation a Party must give notice in writing (the “ADR notice”) to the other party requesting mediation in accordance with this clause. The mediation is to take place not later than 20 Working Days after the date of the ADR notice. If there is any issue on the conduct of the mediation upon which the Parties cannot agree within 10 Working Days after the date of the ADR notice, then CEDR will, at the request of any Party, decide the issue for the Parties having consulted with them. 

16.3 If the dispute is not resolved within 10 Working Days of the mediation, then the parties may litigate the matter in accordance with clause 16. 









17. 	NOTICES 
17.1 All notices between the parties under or about the DPS Agreement or any 
Purchase Order must be either in writing and delivered by hand or sent by special delivery, or by email. 
17.1.1 	If sent by hand this should be sent to: 
Director of Economic Development and Property 
Nottingham City Council, Loxley House, Station Street, Nottingham
NG2 3NG
17.1.2 	If 	notices 	are 	sent 	by 	email 	this 	should 	be 	to Aidan.jackson@nottinghamcity.gov.uk 

17.2 In the case of notices to the Company: 
17.2.1 	where no address is specified in clause 17.1.1 at the address specified in the contract;  
17.2.2 	where no address is specified in clause 17.1.1 at the Company’s address set out at the beginning of this contract;  
17.2.3 	marked for the attention of the officer who issued the contract. 
17.3 In the case of notices to the Supplier to the address notified to the Company by the Supplier in writing 
17.4 Notices shall be deemed to have been received: 
17.4.1 	If sent by Special Delivery post two Working Days after posting (exclusive of the day of posting). 
17.4.2 	If delivered by hand on the day of delivery or if that is not a Working Day, the first Working Day after delivery. 
17.4.3 	If sent by email on the day of delivery if received before 5:00PM on a Working Day 

18. 	GENERAL 
18.1 Nothing in the DPS Agreement shall create or be deemed to create a partnership or joint venture or partnership or relationship of employer and employee or principal and agent between the parties and no employee of the Supplier shall be deemed to be or have become an employee of the Council. 
18.2 No term of this DPS Agreement shall be enforced or any benefit of any term shall be enjoyed by anyone other than a party to the DPS Agreement. 
18.3 The failure or neglect by either party to enforce at any time any term or provision of this DPS Agreement or to exercise any right or remedy available to it under this DPS Agreement or at law shall not be construed nor be deemed to be a waiver thereof nor in any way affect the validity of the whole or any part of this DPS Agreement. No waiver of any of the provisions of this DPS Agreement shall be effective unless it is expressly stated to be a waiver and communicated by the waiving party to the other party in writing. 


18.4 If at any time any part of the DPS Agreement is held to be or becomes void or otherwise unenforceable for any reason under any applicable law the same shall be deemed omitted from this DPS Agreement and the validity and/or enforceability of the remaining provisions of this DPS Agreement shall not be in any way affected or impaired as a result of that omission. 
18.5 The Supplier shall not (and shall ensure its staff or subcontractors do not) use the Council’s logo either on its own or in combination with the Supplier’s logo nor cause or permit it to be used. 
18.6 Save as otherwise expressly provided, the obligations of the Council under the DPS Agreement are obligations of the Council in its capacity of purchaser of the Services and nothing in the DPS Agreement shall fetter or constrain the Council in any other capacity and the Council shall be able to exercise all or any of its discretions and powers and discharge all or any of its functions as a local Council as freely as though the DPS Agreement did not exist. 
18.7 The Supplier shall take appropriate steps to ensure that neither the Supplier nor any person engaged in the supply of the Services has a personal interest, which conflicts with the duties owed to the Council under the DPS Agreement. The Supplier shall disclose to the Council any such conflict as soon as the Supplier becomes aware of it. 
18.8 The Supplier shall take steps in accordance with Good Industry Practice to prevent fraudulent or corrupt activity in relation to the DPS Agreement and shall immediately notify the Council, if it has reason to suspect fraud or corruption by any person. 

19. 	LAW AND JURISDICTION  
19.1 This DPS Agreement shall be interpreted in accordance with English law and shall be subject to the exclusive jurisdiction of the English Courts. 

[bookmark: _Toc165539007]  20.	   	COMPLIANCE AND SOCIAL RESPONSIBILITY
     20.1	The Supplier shall and shall ensure that any of its worker, employees, agents or sub-contractors employed in the execution of a Contract:
20.2 Perform its obligations under each Contract in accordance with:
all applicable equality Law (whether in relation to race, sex, gender reassignment, age, disability, sexual orientation, religion or belief, pregnancy, maternity or otherwise);
the provisions of the Human Rights Act 1998 and any subordinate legislation made thereunder;
the Council's equality and diversity policy as provided to the Supplier from time to time and any reasonable instructions given by the Council and/ from time to time; and
    20.3	any other requirements and instructions which Nottingham City Council reasonably imposes in connection with any equality obligations imposed on Nottingham City Council at any time under the applicable equality Law; and
   20.4	take all necessary steps, and inform Nottingham City Council of the steps taken, to prevent unlawful discrimination designated as such by any court, tribunal, or Equality and Human Rights Commission or (any successor organisation).

20.5 	The Supplier must ensure that all employees of the Supplier involved in the supply of the Services are eligible to work in the UK. 
20.6	The Supplier must ensure that it has in place, and complies with, adequate and appropriate health and safety and safe practices policies relating to the supply and delivery of Services, which includes appropriate provision for training and certification of relevant Supplier Personnel. The Supplier will provide copies of such policies (and evidence of its compliance with such policies) to the Council at any time on request. 
20.7	It is a fundamental term of the Contract that the Supplier keeps the records required by the National minimum Wage Regulations 1999. 
20.8	It is a fundamental term of the Contract that the Supplier shall be responsible for collection, deduction (where appropriate) and payment to the responsible authority of all statutory payments (including national insurance contributions and training levy) in respect of all persons employed or taken on or directed by the Supplier or by its sub-contractors in connection with the delivery of the Services under and/or pursuant to the DPS. The Supplier shall indemnify the Council against all actions, claims, demands, costs, charges, and expenses related to such statutory payments and suffered or incurred by the Council.  
20.9	Failure by the Supplier to comply with its obligations under this Condition 20 will be regarded as a material breach of the Contract. 
20.10	The Council shall be entitled at the Council's expense to inspect such books, accounts and records belonging to the Supplier as are necessary to demonstrate compliance with this Condition 20. 

[bookmark: _Toc405800057][bookmark: _Toc7446709][bookmark: _Toc165539021]21.	THE CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999
21.1	Unless it expressly states otherwise, a Contract does not give rise to any rights under the Contracts (Rights of Third Parties) Act 1999. 
[bookmark: _Toc405800055][bookmark: _Toc7446707][bookmark: _Toc165539019]                22.	WAIVER
221	The failure of either Party to insist upon strict performance of any provision of a Contract, or the failure of either Party to exercise, or any delay in exercising any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by that Contract. No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with Condition 29 (Notices). A waiver of any right or remedy arising from a breach of a Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of that or any other Contract.
[bookmark: _Toc405800056][bookmark: _Toc7446708][bookmark: _Toc165539020]             23.	SEVERABILITY
23.1	If any provision of a Contract is held invalid, illegal or unenforceable for any reason, such provision shall be severed and the remainder of the provisions hereof shall continue in full force and effect as if the relevant Contract had been executed with the invalid, illegal or unenforceable provision eliminated. In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the relevant Contract, the Council and the Supplier shall immediately commence good faith negotiations to remedy such invalidity.
[bookmark: _Toc165539011]24.	UNFORESEEABLE EVENTS
[bookmark: _Ref172389947]24.1	Neither Party shall be liable to the other Party for any delay in performing, or failure to perform, its obligations under a Contract (other than a payment of money) to the extent that such delay or failure is a result of an Unforeseeable Event. Notwithstanding the foregoing, each Party shall use all reasonable endeavours to continue to perform its obligations under that Contract for the duration of such Unforeseeable Event. 
24.2	Any failure or delay by the Supplier in performing its obligations under a Contract which results from any failure or delay by an agent, sub-contractor or supplier shall be regarded as due to an Unforeseeable Event only if that agent, sub-contractor or supplier is itself impeded by the Unforeseeable Event from complying with an obligation to the Supplier.
24.3 	If either Party becomes aware of an Unforeseeable Event or occurrence which gives rise to, or is likely to give rise to, any such failure or delay on its part as described in Condition 26.1 it shall immediately notify the other by the most expeditious method then available and shall inform the other of the period during which it is estimated that such failure or delay shall continue.
24.4	The Council shall be at liberty to terminate the Contract if after 30 days the Unforeseeable Event prevents the Supplier from being able to perform its obligations under the Contract.
[bookmark: _Toc165539012][bookmark: _Toc165539013]                          25.        PROHIBITED ACTS
[bookmark: _Ref64384879]  25.1	The Supplier:
25.1.1	represents and warrants that prior to the Commencement Date it (including its staff and sub-contractors) has not committed a Prohibited Act, has not been formally notified that it is subject to an investigation or prosecution which relates to an alleged Prohibited Act and/or any criminal offence detailed in the Public Contracts Regulations 2015, and not been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act;
25.1.2	will not and will procure its staff and sub-contractors will not commit a Prohibited Act and shall not do or suffer anything to be done which would cause the Council or any of the Council’s employees, consultants, contractors, sub-contractors or agents to contravene any of the Bribery Act 2010 or the Criminal Finances Act 2017 or any guidance or codes of practice issued by the relevant government department concerning the legislation or otherwise incur any liability in relation to the same;
25.1.3	has not given and will not give and will procure its staff and subcontractors will not give any fee or reward to any person which it is an offence under Section 117(2) of the Local Government Act 1972 to receive.
[bookmark: _Ref64384888]25.2	Should the Supplier become aware of or suspect any breach of Condition 28.1 by any person directly or indirectly connected with the Contract or receive a request or demand to facilitate the evasion of tax or receive a request or demand for any undue financial or other advantage of any kind in connection with the Contract, it will notify the Council immediately in writing.
[bookmark: _Ref64384893]25.3 	Following notification under Condition 25.2 the Supplier will respond promptly and fully to the enquiries of the Council, cooperate with any investigation undertaken by the Council and allow the Council to audit any books, records and other relevant documentation. The Supplier’s obligations under this Condition 25.3 shall survive the expiry or termination of the Contract for a further period of six years.
[bookmark: _Ref64384908]25.4	The Council may terminate any Contract immediately upon serving written notice if the Supplier, its staff, any agent, any sub-contractor or self‑employed staff whether or not acting with the Supplier’s knowledge, breaches Condition 25.1. Before exercising its right of termination under this Condition 25.4 the Council will give due consideration to other action beside termination (including without limitation requiring the removal of the individual(s) whose acts or omissions have caused the breach) unless the Prohibited Act is committed by:
25.4.1	the Supplier or a senior officer of the Supplier; or
25.4.2	a member of staff, sub-contractor or agent who is not acting independently of the Supplier. The expression ‘not acting independently of’ (when used in relation to the Supplier, sub-contractor or agent) means and shall be construed as acting:
(a) with the authority of; or
(b) with the actual knowledge; of any one or more of the Supplier’s or sub-contractors’ or agents’ (as applicable) directors or partners; or
(c) in circumstances where any one or more of the directors (or partners) of the Supplier or sub-supplier (as applicable) ought reasonably to have had knowledge.
25.5	Any notice of termination by the Council under Condition 28.4 must specify:
25.51	the nature of the Prohibited Act;
25.5.2	 the identity of the person whom the Council believes has committed the Prohibited Act; and
25.5.3 	the date on which the Contract will terminate.
26.6	Termination under Condition 25.4 will:
25.6.1	be without prejudice to any right or remedy which has already accrued or s				subsequently accrues to the Council under the Contract;
25.6.2	prohibit the Supplier from claiming any damages for early termination; and
25.6.3	allow the Council to recover from the Supplier the amount of any loss whatsoever suffered by the Council resulting from the termination; or
25.6.4	entitle the Council to be indemnified by the Supplier for any additional costs, losses, damages or expenses incurred in re-procuring and obtaining the Services from another party.
[bookmark: _Ref64384969]25.7	In performing its obligations under the Contract, the Supplier shall:
25.7.1	comply with all applicable laws relating to anti-slavery and human trafficking including the Modern Slavery Act 2015;
25.7.2	not engage in any activity, practice or conduct that would constitute an offence under sections 1, 2 or 4, of the Modern Slavery Act 2015 if such activity, practice or conduct were carried out in the UK; and
25.7.3	include in contracts with its direct subcontractors and suppliers’ provisions which are at least as onerous as those set out in this Condition 25.7.
25.8 	The Supplier shall keep appropriate records of its compliance with its obligations under this Condition 25 and make such records available to the Council on request within time periods to be specified by the Council.
25.9	The Council may recover in full from the Supplier and the Supplier shall indemnify the Council in full from and against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, any criminal and/or civil penalty imposed by a regulatory body or analogous organisation and legal and other professional costs and expenses) sustained by the Council in consequence of any breach of this Condition 25, whether or not the Contract has been terminated.
[bookmark: _Toc165539018]26 	COUNTERPARTS
26.1	A Contract may be executed in counterparts each of which when executed and delivered shall constitute an original, but all counterparts together shall constitute one and the same instrument. If any signature is delivered by fax transmission, or any other form of electronic delivery adopted, such signature shall be binding and have the same force and effect as if the signature page were an original. Without prejudice to the validity of the agreement thus made, each party shall on request provide the other with the "wet ink" hard copy original[s] of their counterpart. 

		26.2	This Agreement may be executed as in any number of counterparts, each of which when 
executed delivered shall constitute an original of this Agreement, but all the counterparts shall together constitute the same Agreement.


	IN WITNESS whereof the Parties have executed and delivered this Agreement as a Deed the 
           	day and the year dated.


Executed as a DEED
Given under the Common Seal of Nottingham City Council		



				                           …………………………………………..    Authorised Signatory


THE COMMON SEAL OF NOTTINGHAM






Executed as a deed by
[                                    ]
Acting by two directors or one director 																	…………………………………….
and the secretary	:									          (Director)


	



















B. 	DEFINITIONS AND INTERPRETATION  
The following defined terms shall have the following meanings wherever they appear in this DPS Agreement: 

	Applicable Law 
	means all relevant UK Acts of Parliament and statutory regulations, instruments or orders, guidance, codes of practice, by-laws and directives and all applicable European Community legislation, which may be in force during the period of the DPS Agreement, as enacted, amended or interpreted from time to time; 

	Best Industry Practice 
	the standards which fall within the upper quartile in the relevant industry for 
the provision of comparable services which are substantially similar to the 
Services or the relevant part of them, having regard to factors such as the 
nature and size of the parties, the Term, the pricing structure and any other 
relevant factors. 


	Call-Off Contract 
	Any contract issued by the Council to the Supplier following a Competition under the terms of the DPS Agreement to deliver Services to the Council. 

	Council 
	means Nottingham City Council 

	Competition 
	means a mini-competition between the DPS Members to identify the successful DPS Member(s) to whom a Call-Off contract for the delivery of Services conducted in accordance with Part C of the DPS Agreement; may be awarded: 

	Competition 
and 	Ordering Procedures 
	means those procedures at Part C of this DPS Agreement. 


	Confidential Information 
	means information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, intellectual property rights and know- how of either party; 

	Data Protection Legislation 
	all applicable data protection and privacy legislation in force from time to time in the UK including the UK GDPR; the Data Protection Act 2018 (DPA 2018) (and  regulations  made  thereunder)  and  the  Privacy  and  Electronic Communications Regulations 2003 (SI 2003/2426) as amended, and the guidance and codes of practice issued by the Information Commissioner or other relevant regulatory authority and applicable to a party. 

	Dispute 
Resolution Procedure 
	means the dispute resolution procedure set out at clause 16 of Part A of the DPS Agreement 

	DPS 
	means the Dynamic Purchasing System established by the Council in accordance with Regulation 34 of the Public Contracts Regulations 2015  

	DPS 
	means this agreement and its constituent parts; 






















































	Agreement 
	

	DPS Member 
	means an economic operator admitted to the DPS pursuant to the Standard Selection Questionnaire and party to a DPS agreement on the same terms as this DPS Agreement; 

	DPS Term
	means the term of up to four years from the date of this DPS Agreement but 
subject to any extension(s) at the entire discretion of the Council  

	Equalities 
Legislation 

	all Applicable Law which makes unlawful discrimination, harassment and/or victimisation on grounds of age, disability, marital or civil Economic Development and Communities status,  sexual orientation, gender reassignment, pregnancy and maternity, race, religion or belief, sex and sexual orientation or temporary or part-time status in employment or otherwise  including, without limitation, the Equality Act 2010, the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 as amended, the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 and / or any preceding, successor or amending Applicable Law concerning the same; 

	Selection 
Questionnaire (SQ) 
	means the pre-qualification questionnaire issued by the Council pursuant to the Find a Tender contract notice for the DPS pursuant to which economic operators were selected to join the DPS; 

	Intellectual 
Property Rights  
	means any patent, copyright (including moral rights), database right, design right, registered design, trademark or service mark (whether registered or otherwise) domain name, know-how, utility model, unregistered design or other industrial or any other intellectual property right subsisting anywhere in the world and where relevant any application for the protection of proprietorship of any such rights; 

	Due -North System  
	means the Council’s electronic tendering system through which the DPS Members will be selected 

	Legislation 
	means any Act of Parliament, government regulation or subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, any exercise of the Royal Prerogative; 

	Specification 
	means the details of the Services required at each Mini Competition stage; 

	Supplier 
	means the Contractor - person, partnership, firm or company whose Tender or other offer has been accepted by the Council and includes the Supplier / Contractor’s 	personal 	representatives, 	employees, 	servants, 	agents, successors and permitted assigns; 

	Services 
	means those services described in the Specification published at each Competition stage some, of which from time to time may form the subject of a contract; 

	Variation 
	means an amendment to the terms of this DPS Agreement, or an amendment, omission, change or modification to the DPS or Services, or a change in the way in which the DPS is to be operated or the Services provided, effected by a Variation Notice in accordance with clause 12 of Part A other than a minor and/or non-substantial change to which clause 12.2 applies; 



























































	
	

	Variation Notice 
	means the written notice described in clause 12 of Part A; 

	UK GDPR 
	has the meaning given to it in section 3(10) (as supplemented by section 205(4)) of the Data Protection Act 2018. 







1.1. 	The headings to clauses are inserted for convenience only and shall not affect the interpretation or construction of this DPS Agreement. 
1.2. 	Words importing the singular shall include the plural and vice versa. 
1.3. 	Words importing a gender include every gender. 
1.4. 	References to persons include an individual, company, corporation, firm or partnership. 
1.5. 	The words and phrases “other”, “including” and “in particular” shall not limit the generality of any preceding words or be construed as being limited to the same class as any preceding words where a wider construction is possible. 



































C. 	MINI COMPETITION AND ORDERING PROCEDURES  
1. 	INTRODUCTION  
1.1. 	This Schedule specifies the procedures that the Parties must follow in using the DPS. The Parties are not entitled to obtain or supply the Services under this DPS other than in accordance with these terms. 
1.2. 	At any time during the DPS Term, the Council shall be entitled to conduct a Competition in respect of any of the Services. 
1.3. 	In the event the Council conducts a Competition, it shall notify either all DPS Members or if the Competition refers to one or more lots in the DPS the applicable DPS Members of its intention through the Due -North System and make available the following information:  
• 	The timetable for submitting an offer, issuing the Call-Off contract and proposed/required Delivery Date; The description of those Services which will be defined as an outcome or end result 
• 	The quantity of the Services; 
• 	Delivery requirements; 	
• 	Any special terms or requirements for the Services; 
• 	Any 	particular 	requirements 	governing 	participation 	in 	the 	Mini Competition and submitting an offer. 
1.4. 	The Council shall also state the deadline for submitting an offer, which shall, in general be no sooner than 10 days after the date on which DPS Members are notified under paragraph 1.3 when going through Due-North as indicated above. The Council reserves the right however to impose a shorter period of time for the Mini Competition if in its reasonable opinion this is justified. 
1.5. 	DPS Members (including the Supplier) may participate in the Competition (but are not obliged to do so) by submitting the required information via Due-North as instructed no later than the deadline for submission stated by the Council under paragraph 1.4. 
1.6. 	Following the deadline for submissions, the Council shall evaluate the offers in accordance with the criteria set out in paragraph 2 below in order to identify the successful offer/ offers. 
1.7. 	The Council shall be entitled to raise any clarifications or queries in relation to any offer via the Correspondence area on the Due-North system and the Supplier shall use reasonable endeavours to respond to and resolve such clarifications or queries. 
1.8. 	The Council shall be entitled to issue a Call-Off contract to the DPS Member/Members whose offer/ offers is/are successful under paragraph 1.6 above. Upon the issuing the Call-Off contract the offer will be accepted and a binding contract between the Council will be formed on the basis of the contents of the contract, this DPS Agreement and the Call-Off contract. 

1.9. 	The Supplier shall be obliged to comply with the terms of any signed contract issued by the Council pursuant to these Competition and Ordering Procedures. 
1.10 For the avoidance of doubt, the Council shall not be under any obligation –  
• 	to carry out or complete any Competitions under this DPS Agreement; 
• 	to award any Call-Off contract under this DPS Agreement even in situations where it has received and evaluated offers; 
• 	to place any particular volume or value of orders for Services under this DPS Agreement. 
1.11 In addition, the Council shall be entitled –  
• 	to abandon or discontinue any Competition at any stage; 
• 	not to issue a Call-Off contract in response to a successful Offer; 
• 	to place orders for the  Services  under  alternative contracts  or arrangements regardless of having conducted a Competition for the same or similar Services under this DPS Agreement. 
1.12. The Supplier and the Council shall each be liable for their own costs and expenses arising from or connected with their participation in these Competition and Ordering Procedures. For the avoidance of doubt, the Council shall have no responsibility or liability for any such costs and expenses of the Supplier including in any circumstances envisaged by the Competition and Ordering Procedures where the Council does not place a Call-Off contract. 
1.13. For the avoidance of doubt, in no event shall the Council bear any liability whatsoever to the Supplier or any DPS Member for any cost, expense, loss or damage that any party may suffer arising from or in relation to any contract that it issues or contemplates issuing. 
1.14. Any disputes or differences resulting from these Competition and Call-Off Procedures shall be dealt with in accordance with the dispute resolution procedure. 
2. 	EVALUATION CRITERIA FOR COMPETITION  
2.1. 	The Council will identify the successful Supplier(s) to whom the Call-Off contract will be issued using the process and criteria set out in this paragraph 2. The Council reserves the right to introduce further or refined criteria into this mechanism in relation to a particular Competition if the circumstances and Applicable Law justify it. 
2.2. 	Following the deadline for the receipt of bids under the Competition, the Council will carry out a basic compliance check of all the bids that have been received in order to assess whether they comply with the requirements set out in this DPS Agreement and in the invitation issued by the Council. The Council shall be entitled to reject any bid without further consideration if it has not been submitted in accordance with these requirements. 








2.3. 	The Council will then evaluate the bids in order to identify the bid that best meets requirements of each individual Mini Competition, and this shall be the successful Supplier subject to the bid satisfying the requirements of paragraph 2.4 below: 
2.4. 	For each Competition, the Council will assess the Suppliers submission based on the following award criteria: 
• 	Quality/ Methodology. Weighting will be between 0-100% Questions could also be evaluated by Pass/ Fail. 
• 	Price. Weighting will be between 0-100% for submissions passing the quality/methodology section. 

• 	Social Value (if appropriate).  Weighting will be between 0-10% for submissions passing the quality/methodology section. 

2.5 	More specific details, including the scoring criteria, will be published at Competition stage related to individual competitions. 
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