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Dated _______________________2016
Bristol City Council                      

and

  [       ]
	Agreement relating to the provision of Home Care Services




THIS AGREEMENT is made on the                          day of                              
2016
BETWEEN:
(1) Bristol City Council of City Hall, College Green, Bristol BS1 5TR  (“Council”); and

(2) [   ] incorporated and registered in England and Wales with company number [ ] whose registered office is [ ] and whose office for trading is [ ] (“Provider”).
IT IS AGREED AS FOLLOWS:

1 Definitions and Interpretation

1.1 In this Agreement the following definitions shall apply: 

	2000 Act
	means the Care Standards Act 2000

	2009 Regulations


	means the Health and Social Care Act (Regulated Activities) Regulations 2010

	2010 Regulations
	means the Care Quality Commission (Registration) Regulations 2010

	Assessment
	means an assessment by the Council of an individual’s needs including any reassessment of those needs;

	Authorised Person
	means the Council and any person or body with authority from the Council to inspect the Services;

	Catastrophic Failure
	means any action by the Provider, whether in relation to the Services and this agreement or otherwise, which in the reasonable opinion of the Council's Representative has or may cause significant harm to the reputation of the Council.

	Change Control Procedure
	means the procedure for changing this agreement, as set out in Schedule 5.

	Charges

	means the charges which shall become due and payable by the Council to the Provider in respect of the Services in accordance with the provisions of this Agreement, as such charges are set out and calculated in the Payment Schedule.

	Commencement Date
	[    ] 2016

	Consistent Failure
	has the meaning given to it in the PMF

	Contract Meeting
	as the meaning given to it in Clause 25.1;.

	Contract Performance  Meeting
	means an annual formal meeting between the Council and the Provider to discuss service performance against the PMF and any queries/notices/warning/suspensions that may have taken place.

	Contract Period
	means the period that this Agreement remains in force;

	Contract Query
	means a query on the part of the Council or Provider in relation to the performance or non-performance by the other Party of any obligation on its part under this Agreement

	Contract Query Notice
	means a notice setting out in reasonable detail the nature of a Contract Query

	Contract Term
	has the meaning given to it in Clause 2;

	Council’s Authorised Officer
	means the individual nominated in accordance with Clause 15.1;

	Council Requirements
	means the Council’s requirements for the Services as set out at Schedule 1 Part 1

	Default Notice
	means a notice from the Council setting out in reasonable detail the nature of the Provider’s default and the remedial action required by the Provider

	Deprivation of Liberty Safeguards
	means the deprivation of liberty safeguards as set out in the Mental Capacity Act 2005

	Direct Losses
	means all damage, losses, liabilities, claims, actions, costs, expenses (including the cost of legal or professional services, legal costs being on an agent/client, client paying basis), proceedings, demands and charges whether arising under statute, contract or at common law but, to avoid doubt, excluding Indirect Losses;

	Employment Liabilities
	means all claims, including claims without limitation for redundancy payments, unlawful deduction of wages, unfair, wrongful or constructive dismissal compensation, compensation for sex, race, disability, age, religion or belief, gender reassignment, marriage or civil partnership, pregnancy or maternity, or sexual orientation discrimination, claims for equal pay, compensation for less favourable treatment of part-time workers, and any claims (whether in tort, contract, statute or otherwise), demands, actions, proceedings and any award, compensation, damages, tribunal awards, fine, loss, order, penalty, disbursement, payment made by way of settlement and costs and expenses reasonably incurred in connection with a claim or investigation (including any investigation by the Equality and Human Rights Commission or other enforcement, regulatory or supervisory body), and of implementing any requirements which may arise from such investigation, and any legal costs and expenses.

	Employee Liability Information
	the employee liability information to be provided pursuant to Regulation 11 of TUPE;

	EMS
	means the electronic monitoring system as set out at schedule 3

	Essential Standards
	mean the essential standards of quality and safety delivered under this Agreement as defined by the Care Quality Commission or such alternative standards as the Care Quality Commission or any successor organisation puts in place from time to time;

	Extension Period
	has the meaning given to it in Clause 2.3

	Force Majeure Event


	means any cause affecting the performance by a party of its obligations under this agreement arising from acts, events, omissions or non-events beyond its reasonable control, including acts of God, riots, war, acts of terrorism, fire, flood, storm or earthquake and any disaster, but excluding any industrial dispute relating to the Provider, the Provider's Staff or any other failure in the Provider's supply chain.

	Future Service Provider
	means any service provider who shall provide any service equivalent to the Services after expiry or termination of this Agreement;

	Good Practice
	means the exercise of that degree of skill, diligence and foresight which would reasonably and ordinarily be expected from a skilled and experienced Provider engaged in the provision of services similar to the Services under the same or similar circumstances;

	Indirect Losses


	means loss of profits, loss of use, loss of production, loss of business, loss of business opportunity, or any claim for consequential loss or for any other indirect loss of any nature

	Initial Term
	has the meaning given to it in Clause 2.2

	Independent Mental Capacity Advocate
	means an independent mental capacity advocate as described in the Mental Capacity Act 2005

	Law

 
	means any applicable statute or proclamation or any delegated or subordinate legislation or regulation; any subsequent Act or replacement legislation to Acts identified in this Agreement; any enforceable community right within the meaning of Section 2(1) European Communities Act 1972; any applicable guidance, direction, determination or terms of authority published by the Department of Health and/or any Regulator; and any applicable judgment of a relevant court of law which is a binding precedent in England and Wales

	Month
	means a calendar month

	Package
	means the proposed  home care service to be delivered by the Provider to a Service User in accordance with this Agreement.  

	Parties
	means the Council and the Provider;

	Payment Schedule
	means the document attached at Schedule 2

	Performance Management Framework (PMF)
	means the performance management framework set out at Schedule 1

	Proceedings

 
	means:

a) any legal or quasi-legal inquiry (including enquiries and/or proceedings conducted by the Council or the Ombudsman), arbitration or court proceedings in which the Council may become involved (save in respect of disputes only between the Provider and the Council); and

b) any disciplinary hearing of the employees of the Provider

arising out of or in connection with the Services;

	Provider’s Proposals
	means the proposals of the Provider in respect of the Services, as set out in Schedule 1 Part 2;

	Provider Warning Notice
	means the notice sent to the Provider explaining the nature of the warning and any particular activity that is being additionally monitored as a result. This notice will state the issues that have been identified and provide an overview of the evidence that has triggered the warning notice. 

	Records 
	mean the records described at Clause 19

	Registration Authority
	means the Care Quality Commission or any successor body or bodies from time to time

	Regulated Activity
	in relation to vulnerable adults shall have the same meaning as set out in Part 2 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006.

	Regulated Activity Provider
	shall have the same meaning as set out in section 6 of the Safeguarding Vulnerable Groups Act 2006.

	Regulator


	means the Care Quality Commission, the Local Government Ombudsman, the Parliamentary and Health Service Ombudsmen, any body given the power to register care workers in England, the Health and Safety Executive, and any successor body or bodies to any of those organisations from time to time;

	Relevant Transfer
	means a relevant transfer of the Services for the purposes of TUPE.

	Remedial Action Plan
	has the meaning given to it in the PMF

	Returning Employees


	mean those employees wholly or mainly engaged in the provision of the Services as the case may be as immediately before the expiry or termination of this Agreement whose employment transfers to a Future Service Provider pursuant to TUPE;

	Review Date
	means each anniversary of the Commencement Date;

	Safeguarding Policies


	means the Provider's written policies in respect of safeguarding children and adults.

	Serious Incident
	means an incident or accident or near-miss where a Service User, member of Staff or any other individual suffers, or could have suffered, serious injury, major permanent harm or unexpected death and/or where the actions of the Provider or its staff are likely to be of significant public concern, including but not limited to:

a) any incident of: serious crime; violent attacks; use of weapons (including but not limited to guns, knives, explosive); physical or sexual assault; physical injury; abuse; neglect; psychological abuse; sexual abuse; financial abuse; material abuse; and/or discriminatory abuse;

b) any incident that poses an immediate risk to any member(s) of the Provider’s Staff and/or to any Service User(s); and/or

any other serious threat to any member(s) of the Provider’s Staff and/or to any Service User(s).

	Confirmation of Improvement Notice
	means the formal notice issued by the Council to confirm that all actions identified in the Default Notice have been addressed. This will usually be issued following a quality assessment visit and evidence of improved performance by the Provider. 

	Service Level
	means the agreed minimum level of service that each provider will achieve, measured primarily through key performance indicators 

	Service User
	means a person to whom the Services are provided

	Services


	means the services to be provided by the Provider under this Agreement, as more particularly described in the Services Specification.

	Services Specification
	means the requirements in respect of the Services, comprising the Council Requirements and the Provider’s Proposal, as set out at Schedule 1;

	Staff
	means the employees, agent and/or sub-contractors employed or engaged by the Provider in the provision of the Services

	Support Plan


	means the plan prepared by the Council for an individual Service User setting out the relevant Services that the Council requires in respect of that Service User.

	Suspension Event


	means the occurrence of any of the following:

(a) the Council  reasonably considering that a breach by the Provider of any obligation under this Agreement may create an immediate and serious threat to the health or safety of any Service User, or may result or has resulted in a material interruption in the provision of any part of the Services; 

(b) the Council, acting reasonably, considering that the circumstances constitute an emergency (which may include a Force Majeure Event materially affecting provision of the Service); 

(c) the Provider being prevented from providing all or part of the Service due to the termination, suspension, restriction or variation of any registration, licence or consent; and/or

the Council issuing more than 3 Provider Warning Notices or 2 Default Notices in any rolling 12 month period.

	Termination Date
	(d) means the date of termination of this Agreement in accordance with its terms

	Third Party Employees 


	means the employees of Third Party Employers whose contracts of employment transfer with effect from the Commencement Date to the Provider by virtue of the application of TUPE.  

	Third Party Employer 
	means a provider engaged by the Council to provide some or all of the Services to the Council before the Commencement Date and whose employees will transfer to the Provider on the Commencement Date.

	TUPE
	the Transfer of Undertaking (Protection of Employment) Regulations 2006 (SI No 246) as from time to time amended;

	Working Day
	means a day (other than a Saturday or Sunday) on which banks are open for domestic business in the City of London.


1.2 Any reference to any Act of Parliament or to any Order, Regulation, Statutory Instrument or the like shall include a reference to any amendment or re-enactment of the same.

1.3 Words importing the masculine gender include the feminine gender; words in the singular include the plural and vice versa; and words importing individuals shall be treated as importing corporations and vice versa

1.4 Headings are for information only and do not form part of this Agreement.

1.5 References to Clauses, Schedules and Appendices are, unless otherwise provided, references to Clauses of, and Schedules and Appendices to this Agreement.

1.6 References to “persons” means any individual, firm, body corporate, unincorporated associations, partnership, government, state or agency of a state or joint venture.

1.7 The words “including”, “includes” and “included” will be construed without limitation unless inconsistent with the context.

1.8 In the event, and only to the extent, of any conflict between the Clauses, the Schedules, the Appendices and any other document referred to in or incorporated into this Agreement, the order of priority for the purposes of construction is:
1.8.1 this Agreement;

1.8.2 the Council’s Requirements;
1.8.3 the Payment Schedule;
1.8.4 the PMF;
1.8.5 the Provider’s Proposals;
1.8.6 any other Schedules.
1.9 Any reference to records or other information means records or other information in any form in which those records or that information is stored, whether in paper form, electronic form or in any other medium.

1.10 Any obligation on the Provider to comply with standards, policies, procedures or the like shall be an obligation on the Provider to comply with the same as they shall be amended from time to time, provided that, in relation to any standards, policies, procedures or the like of the Council, the Provider has been notified of any such amendments.

2  Contract Term
2.1 This Agreement shall commence on the Commencement Date.
2.2 Subject to the provisions of Clause 2.3 or to early termination in accordance with the terms of this Agreement, the duration of the Agreement (“Contract Term”) shall be [4] years from the Commencement Date (the “Initial Term”) unless extended in writing pursuant to Clause 2.3.

2.3 The Parties may agree to extend the Contract Term up to five times for a further period of twelve (12) months from the end of the Initial Term (“Extension Period”) or from the end of the Extension Period, as appropriate, by agreement in writing concluded at least six months prior to expiry of the Initial Term, or Extension Period, as appropriate.

2.4 For the avoidance of doubt the maximum duration of the Agreement shall be ten (10) years.
3 Cooperation 

3.1 In the performance of their obligations under this Agreement (and in relation to all matters arising out of or in connection with this Agreement), the Parties agree to:
3.1.1 treat each other with respect;

3.1.2 provide early information and notice about relevant problems; and

3.1.3 co-operate with each other to ensure the efficient and effective operation of the Services.

3.2 The Parties shall co-operate with each other in good faith and take all reasonable action as is necessary to ensure the proper performance of the Services; the efficient transmission of information; and to enable the Service Users and the Council to derive the full benefit of this Agreement.  

4 Provider’s Representations and Warranties

4.1 The Provider warrants and represents that: 
4.1.1 it has full capacity and authority to enter into this Agreement and to provide the Services; 

4.1.2 it is not aware as at the Commencement Date of any matters within its reasonable control which might or will adversely affect its ability to perform its obligations under this Agreement; 

4.1.3 it is not insolvent or unable to pay its debts, no order has been made or petition presented or resolution passed for its winding up or for an administration order and no receiver, administrative receiver or manager has been appointed by any person of the whole or any part of its business or assets nor has any equivalent event take place; and

4.1.4 it has not been made the subject of any intervention or enquiry by a Regulator which is likely to lead to a sanction being made by a Regulator, including but not limited to a warning notice, fixed penalty notice or suspension of registration.

5 Service

5.1 For the duration of the Contract Period the Provider shall provide the Services in accordance with:
5.1.1 the terms of this Agreement (which, for the avoidance of doubt, includes the Services Specification, in respect of individual Service Users and their individual Support Plan);
5.1.2 all applicable Law;

5.1.3 the Essential Standards and any and all other provisions, guidance, directions or regulations made or issued under the 2000 Act, the 2010 Regulations, the 2009 Regulations or otherwise made or issued by a Regulator;

5.1.4 any special conditions imposed on the registration of the Provider by a Regulator;

5.1.5 all reasonable instructions and directions of the Council relating to the performance of the Services;
5.1.6 all applicable guidance from the Council or any Regulator including but not limited to guidance in relation to safeguarding or deprivation of liberty assessments;

5.1.7 Good Practice.

5.2 The Provider will inform the Council as soon as possible of any actual or potential problems concerning the provision of the Services and any instances which may preclude the Provider from meeting its contractual obligations.  If, at any time, the Provider becomes aware of any act or omission or proposed act or omission which may prevent or hinder the Provider from providing the Services in accordance with the terms of this Agreement, the Provider shall forthwith inform the Council of that fact.  The provision of such information under this Clause 5.2 shall not in any way release or excuse the Provider from any of its obligations under this Agreement.
5.3 The Provider will be responsible for providing the Services at all times and will ensure continuity of service in accordance with this Agreement and, in respect of each Service User, in accordance with their individual Support Plan. The Provider must have in place contingency plans and arrangements to ensure the continuity of the Services in all circumstances.

5.4 The Council may introduce, operate, change, withdraw and/or replace any systems for monitoring of specifications and Service delivery as the Council shall consider appropriate. Such an action by the Council will not invalidate this Agreement but shall be treated as a variation of it.
6 Not Used 

7 Refusal/termination of service delivery to a Service User
7.1 The Provider shall only be entitled to refuse a Package if both parties agree that the Provider cannot reasonably meet the Service User’s need because the complexity of the Service User’s requirements are outside of the Service Specification.

7.2 The Provider shall only be entitled to terminate a Package if both parties agree that the Provider cannot reasonably meet the Service User’s needs because the complexity of the Service User’s requirements are outside of the Service Specification and the Provider has given at least 2 weeks’ notice to the Council that it is struggling to provide the Service to the Service User.  
7.3 Where the Provider wishes to terminate a Package it shall give not less than three weeks’ notice in writing to the Council and the Service User. If the Council, using reasonable endeavours, is unable to identify another provider for the Service User before the expiry of the notice, the notice may be extended, at the discretion of the council, until another provider has been commissioned.
7.4 Refusal under Clause 7.1 or termination under Clause 7.2 shall be an exceptional course of action available only in respect of unusual circumstances relating to a particular Service User. The Provider may not invoke Clause 7.1 or 7.2 as a means of refusing or terminating Packages generally, nor as part of any negotiation about prices or the conditions of this Agreement, nor in any other situation that is not wholly and solely within the scope of and in accordance with Clause 7.1 or 7.2.

8 Assessments

8.1 The Provider shall comply with the requirements in relation to Assessments set out in the Service Specification and shall co-operate fully with the Council so as to enable the Council to carry out an Assessment of any Service User at such time as the Council requires from time to time.

8.2 The Provider shall co-operate fully with to the Council in facilitating any Assessment by prior to undertaking an Assessment, ensuring that the Council, its  agents and representatives have access to up-to-date and complete care notes in respect of the relevant individual.

9  Standard Reviews

9.1 The Council is responsible to the Service User for ensuring that the needs of a Service User are assessed and that his Council Care Plan is reviewed to take that assessment into account.  The Council is also responsible for making arrangements for the Service User to receive the care in the Council Care Plan.   
9.2 The Provider shall notify the Council as soon as reasonably practicable of anything which could impact on the Council’s responsibility under Clause 9.1.

9.3 If the Provider makes a notification to the Council under clause 9.2 then the Council shall within 28 days of such notification (unless otherwise agreed with the Provider) carry out the following activities (“Standard Review”): 
9.3.1 consult with Provider and the Service User; and/or
9.3.2 where appropriate, undertake an Assessment of the Service User’s needs.

10 Equipment and Materials 

10.1 Except as provided in the Services Specification, the Provider shall, at its own cost, provide all staff, equipment, materials and other items (the "Resources") required for the provision of the Services. For the avoidance of doubt, the Resources that the Provider shall provide include, but are not limited to, those Resources set out in the Services Specification and, in relation to an individual Service User, their Placement Specification. 

10.2 The Council will be responsible for the provision any other equipment, materials or other items identified as being the responsibility of the Council in the Services Specification and, in respect of an individual Service User, their Placement Specification.  Where required by a Service User, such items shall be provided by the Council at no cost to the Service User or the Provider. Any such items will remain the property of the Council.
10.3 Without prejudice to Clause 16.4, the Provider shall keep and maintain all equipment used by the Provider in the provision of the Services in good repair and condition as necessary for the proper and satisfactory provisions of the Services. 

10.4 The Provider shall store, use and maintain all equipment strictly in accordance with the manufacturer's instructions, and any written clarification provided by the manufacturer.

11 Not Used
12 Registered Status

12.1 The Provider shall ensure that at all times, it has and maintains the registration(s) required by the Registration Authority in order to provide the Services.

12.2 In the event of the Provider receiving from the Registration Authority any notice or order concerning the Provider, including any informal or formal notification of concerns relating to the Provider, the Provider will forward a copy of any such notice, order or notification to the Council within 1 Working Day of receipt of the same.

12.3 At the request of the Council, or Service User, the Provider shall make available for inspection any report made by the Registration Authority.

12.4 The Provider shall comply with all registration requirements imposed by a Regulator or by Law.

13 Safeguarding and Independent Mental Capacity Advocate  
13.1 The Provider shall designate a manager with responsibility for safeguarding adults in respect of the Services, whose responsibilities shall include (but not necessarily be limited to):
13.1.1 ensuring safeguarding policies and procedures are in place and understood by all the Provider’s Staff;
13.1.2 ensuring the Provider’s Policies include the process for accurate and confidential recording, storing and sharing of information;
13.1.3 managing allegations of abuse against people who work with adults at risk and children, and liaising with the Council’s safeguarding adults service and Designated Adult Safeguarding Manager in  accordance with statutory guidance;

13.1.4 maintaining records of the training of all members of the Provider’s Staff;

13.1.5 maintaining and implementing a training plan in relation to adult safeguarding; and
13.1.6 ensuring effective measures are in place for safe recruitment.

13.2 The Provider shall:

13.2.1 ensure that is has established its own safeguarding policy in accordance with legislation and local multi-agency policies. The Provider shall also ensure mechanisms to ensure safeguarding concerns are reported as outlined in the Council policy on reporting safeguarding concerns Safeguarding Adults in Bristol

13.2.2 amend the Safeguarding Policies from time to time to comply with the local multi-agency policies, any Council safeguarding requirements, and the Care Act 2014. 

13.2.3 comply with the Mental Capacity Act 2005. 

13.2.4 advise the Council at any point that it appears that a Service User may require an Independent Mental Capacity Advocate or a Deprivation of Liberty Safeguards authorisation. 

13.2.5 provide all reasonable assistance and co-operation to the Independent Mental Capacity Advocate, best interest assessor and mental health assessor appointed in respect of any Service User;

13.2.6 notify the Council at once if a Service User may be deprived of their liberty.

Staffing

13.3 The Provider shall ensure and be able to demonstrate to the satisfaction of the Council that safe recruitment practices are in place for all the Provider’s Staff who may reasonably be expected in the course of their employment or engagement to have access to vulnerable groups, in particular adults at risk and children and young people (as defined in the Care Standards Act 2000 and the Safeguarding Vulnerable Groups Act 2006). 

13.4 The Provider shall ensure that all the Provider’s Staff receive suitable training in  safeguarding adults at risk, as a minimum attending an update every three years.

Serious Incident 

13.5 Where there is a Serious Incident, the Provider shall:

13.5.1 comply with any guidance provided by the Council as to the form in which any notifications are to be made and provide any further information which the Council may reasonably require in relation to the Serious Incident;

13.5.2 immediately notify the Council of such Serious Incident and, where relevant, outline what action has been taken by the Provider as a result of the Serious Incident; and

13.5.3 at the discretion of the Council, carry out an investigation into the Serious Incident and its causes and make the results available to the Council or permit the Council to carry out such investigation and fully co-operate with such investigation.

Monitoring
13.6 The Provider shall make the Council aware of any notification of an adverse rating by a regulator or similar statutory body.

13.7 The Provider will provide the Council at quarterly intervals, or at longer intervals as may be agreed by the parties, with an updated safeguarding improvement plan.  The Council may ask for additional information regarding evidence to support the plan.

13.8 The Provider will complete reports requested in relation to safeguarding within the time frames laid down by the requesting agency. These reports will include (but not be limited to): reports for safeguarding adults strategy meetings, enquiries caused under the provisions of the Care Act 2014, single agency individual management reports (IMRs) for Safeguarding Adults Reviews ( SARs) , Sudden Untoward Incident (SUI) reports.

Prevent Duty
13.9 The Provider shall comply with any reasonable requests made by the Council in relation to the Council’s Prevent Duty.

13.10 For the purposes of Clause 3.10 “Prevent Duty” shall mean the Council’s duty to have due regard to the need to prevent people from being drawn into terrorism under section 26 of the Counter-Terrorism and Security Act 2015.

14 Equality

14.1 The Provider shall not unlawfully discriminate within the meaning and scope of any law, enactment, order, or regulation relating to discrimination (whether in relation to the protected characteristics of race, sex, religion or belief, disability, sexual orientation, age, pregnancy and maternity, marriage and civil partnership, gender reassignment or otherwise) in employment, the delivery of the Services or the exercise of any public function on behalf of the Council.  

14.2 The Provider shall take all reasonable steps to secure the observance of Clause 14.1 by all servants, employees or agents of the Provider and all suppliers and sub-Providers employed in the execution of the Contract.

14.3 The Provider, its servants, employees, agents, suppliers or sub-Providers shall comply with the Council’s own equality and diversity policy and policy on equal pay as notified to the Provider from time to time.

14.4 The Council, as a public authority, is under the additional public sector equality duty set out in Section 149(1) Equality Act 2010. In carrying out the Services or any other activities under this Agreement, the Provider will give appropriate consideration to the aims set out in paragraphs a) to c) of S149(1) and will cooperate with the Council in any way the Council may reasonably require to enable the Council to fulfil its public sector equality duty.

14.5 For the purpose of compliance with Clause 14.1 in respect of all persons employed by the Provider for the performance of the Agreement, the Provider shall so far as possible observe the provisions of any relevant code of practice relating to employment or equal pay issued by the Equality and Human Rights Commission from time to time and shall the Council with such information as it may reasonably require to assess the Provider’s compliance with such code.

14.6 In its performance of the Agreement, the Provider shall so far as possible observe the provisions of any relevant code of practice relating to services and public functions issued by the Equality and Human Rights Commission from time to time and shall supply the Council with such information as it may reasonably require to assess the Provider’s compliance with such code.

14.7 The Provider shall monitor the persons it employs by the protected characteristics of age, gender, race, disability and such other protected characteristics as agreed with the Council using the monitoring categories notified by the Council. 

14.8 The Provider shall when requested submit a report to the Council with such information as the Council may reasonably require to enable the Council to assess the Provider’s compliance with this Clause 14.
14.9 The Provider shall not: 

14.9.1 discriminate directly or indirectly, or by way of victimisation or harassment, against any person on grounds of colour, race, nationality, or ethnic or national origins contrary to any part of the Equality Act 2010 or otherwise contravene any part of that Act or any amendments to it;

14.9.2 discriminate directly or indirectly, or by way of victimisation or harassment, against any person on grounds of sex, sexual orientation, or religion or belief; 

14.9.3 discriminate directly or indirectly, or by way of victimisation or harassment, against any person on grounds of disability; or
14.9.4 discriminate directly or indirectly, or by way of victimisation or harassment, against any person on grounds of age.

14.10 The Provider shall notify the Council forthwith in writing as soon as the Provider becomes aware of any investigation or any proceedings against the Provider under the Equality Act 2010 or any other equality legislation including European Union legislation.

14.11 Where an investigation is undertaken by a person or body empowered to conduct such investigation and/or proceedings are instituted in connection with the Contactor’s performance of the Agreement being in breach of the Equality Act 2010 or any other equality legislation including European Union legislation, the Provider shall, free of charge, cooperate fully and promptly as required by the person conducting such investigation, during the course of the investigation.

14.12 Where any investigation is conducted or proceedings are brought under the Equality Act 2010 or any other equality legislation including European Union legislation, which arise directly or indirectly out of any act or omission of the Provider, its servants, employees, agents, suppliers or sub-Providers, and where there is a finding against the Provider in such investigation or proceedings, the Provider shall indemnify the Council with respect to all costs, charges and expenses arising out of or in connection with any such investigation or proceedings and such other financial redress to cover any payment the Council may have been ordered to pay to a third party.

14.13 The Provider shall make any subcontractor it appoints comply with conditions substantially similar to those imposed by this Clause 14.

14.14 Without prejudice to its other obligations under this Agreement, the Provider shall ensure that the Service Users’ privacy, dignity and religious and cultural beliefs are respected by the Provider and its employees, subcontractors and agents.

15 Authorised Officers

The Council's Authorised Officer
15.1 The Council will nominate an employee or officer from time to time to be the Council’s Authorised Officer, who shall be a suitably qualified and senior member of the Council's staff, (such nomination to be notified to the Provider in writing without delay) and the Council’s Authorised Officer will be empowered to act on behalf of the Council under this Agreement.  The Council’s Authorised Officer may in turn nominate a deputy or deputies empowered to act on behalf of the Council and shall notify the Provider accordingly in writing. 

15.2 Any notice, information or communication given or made by or to the Council’s Authorised Officer or nominated deputy shall be deemed to have been given or made by or to the Council.

The Provider's Authorised Officer
15.3 The Provider will nominate an employee or officer from time to time to be the Provider's Authorised Officer, who shall be a suitably qualified and senior member of the Provider's staff, (such nomination to be notified to the Council in writing without delay) and the Provider's Authorised Officer shall be empowered to act on behalf of the Provider under this Agreement.  The Provider's Authorised Officer may in turn nominate a deputy or deputies empowered to act on behalf of the Provider and shall notify the Council accordingly in writing.  

15.4 Any notice, information or communication given or made by or to the Provider's Authorised Officer or his nominated deputy shall be deemed to have been given or made by or to the Provider.

15.5 Each Party shall ensure that their Authorised Officers or their deputy is available for consultation with the other Party at all reasonable times on reasonable notice.

16 Entry and Inspection

16.1 The Provider must comply with all reasonable written requests made by any relevant Regulator (or its authorised representatives), the National Audit Office, the Audit Commission or its appointed auditors, or any Authorised Person for the purposes of auditing, viewing, observing or inspecting those premises and/or the provision of the Services, and for information relating to the provision of the Services.

16.2 Subject to compliance with the Law and the Service User’s consent, an Authorised Person may enter the Service User’s home without notice for the purposes of auditing, viewing, observing or inspecting those premises and/or the provision of the Services, and for information relating to the provision of the Services.  During those visits, subject to Law and Good Practice (also taking into consideration the nature of the Services and the effect of the visit on Services Users), the Provider must not restrict access and will give all reasonable assistance and provide all reasonable facilities.
16.3 Subject to compliance with the Law, an Authorised Person may enter the Provider’s premises without notice for the purposes of auditing, viewing, observing or inspecting those premises and/or the provision of the Services, and for information relating to the provision of the Services.  During those visits, subject to Law the Provider must not restrict access and will give all reasonable assistance and provide all reasonable facilities.
16.4 For the avoidance of doubt the Council will only enter a Service User’s or the Provider’s premises in accordance with the terms of this agreement.
16.5 Subject to compliance with the Law and Good Practice the Parties must implement and/or respond to all relevant recommendations:

16.5.1 made in any report by a relevant Regulator;

16.5.2 agreed with the National Audit Office, the Audit Commission or its appointed auditors following any audit; and
16.5.3 that are otherwise agreed by the Provider and the Council to be implemented.

17 Not Used
18 Monitoring Information 
18.1 The Provider shall demonstrate the existence and implementation of internal quality assurance systems to ensure safe and effective working practices and, if requested by the Council, shall produce evidence of the existence and compliance with such systems. 

18.2 The Provider shall provide to the Council:

18.2.1 such reports regarding the Services as are required in the Services Specification and the PMF;
18.2.2 such other information as the Council reasonably requires to satisfy the Council that the Provider has complied with its obligations under this Agreement.

19 Records

19.1 The Provider must ensure that accurate records of all care and treatment provided to Service Users are completed and maintained together with any other information relevant to that Service User’s health and wellbeing.

19.2 The Provider must keep records which contain all information reasonably requested by the Council, including the following as a minimum:

19.2.1 details of any complaints of whatever nature regarding the provision of the Services; 

19.2.2 details of any Serious Incidents or accidents arising out of or in the course of the provision of the Services, including:

25.2.4 the person who notified the Provider of the incident or accident (the Provider shall ensure that all its Staff report to it all Serious Incidents or accidents);

25.2.5 the name and address (if known) of each and every person involved in the incident or accident; 

25.2.6 the nature and extent of the incident or accident including details of any personal injury suffered; 

25.2.7 the date and time of the incident or accident; and

25.2.8 any other records that the Provider is required to keep in accordance with the Service Specification 

19.3 A copy of the Records shall be:

19.3.1 provided to the Council’s Authorised Officer at the end of each Month, and shall form the basis of the Contract Meetings to be held in accordance with Clause 25.1;

19.3.2 open to inspection by the Council's Authorised Officer or Service User at any time on giving reasonable notice to the Provider; and

19.3.3 kept by the Provider for a minimum of six (6) years.

19.4 The Records shall be treated as confidential between the Parties.  No copy, extract or summary of the Records, any part of them or any comment on them shall be supplied to any third party (other than in compliance with law or for the purposes of obtaining legal advice) without the prior written approval of the Parties.

20 Reporting

20.1 The Provider shall inform the Council of: 

20.1.1 the death of a Service User as soon as possible and in any event within 24 hours of the death;

20.1.2 the hospitalisation of a Service User as soon as possible and in any event within 24 hours of the admission; 

20.1.3 the discharge of a Service User from hospital within 24 hours of the discharge; 

21 Staff

21.1 The Provider shall provide all such Staff as are required to properly perform its obligations under this Agreement (including the provision of the Services).

21.2 The Provider shall at all times assign to the Services sufficient appropriately qualified and trained Staff to provide the Services who shall have the skills, competence and expertise necessary and appropriate for the proper performance of the Services including, but not limited to, any qualifications specified in the Specification.  

21.3 The Provider shall ensure that the Staff engaged in the provision of the Services are properly managed to perform their required duties in accordance with the requirements of this Agreement.

21.4 The Provider shall ensure that:

21.4.1 all Staff are informed and aware of the standard of performance they are required to provide and are able to meet that standard; and

21.4.2 the adherence of the Staff to such standards of performance shall be routinely monitored and that remedial action shall be promptly taken where such standards are not attained. 

21.5 Due to the nature of the work, all Staff deployed are exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974 ("the Act") by virtue of the Rehabilitation of Offenders Act 1974 (Exceptions) Orders 1975 and 1986 (the Orders").  The Provider shall ensure that all Staff provide information in accordance with the Act and the Orders about convictions, which for other purposes are "spent" under the provisions of the Act.  This includes a continuing contractual obligation on the part of the Provider and all Staff to disclose any new offences and/or all matters which are, or have been, the subject of an investigation by any body authorised to conduct criminal investigations. All such information should be disclosed to the Council in accordance with their standard procedures, such procedures to be notified to the Provider from time to time.

21.6 The Parties acknowledge that the Provider is a Regulated Activity Provider with ultimate responsibility for the management and control of the Regulated Activity provided under this agreement and for the purposes of the Safeguarding Vulnerable Groups Act 2006.

21.7 The Provider shall ensure that all individuals engaged in the provision of the Services are:

21.7.1
subject to a valid enhanced disclosure check undertaken through the Disclosure and Barring Service (“DBS”) including a check against the adults' barred list; and

21.7.2
the Provider shall monitor the level and validity of the checks under this Clause 21.7 for each member of staff.

21.8 The Provider warrants that at all times for the purposes of this agreement it has no reason to believe that any person who is or will be employed or engaged by the Provider in the provision of the Services is barred from the activity in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time.

21.9 The Provider shall immediately notify the Council of any information that it reasonably requests to enable it to be satisfied that the obligations of this Clause 21 have been met.

21.10 The Provider shall refer information about any person carrying out the Services to the DBS where it removes permission for such person to carry out the Services (or would have, if such person had not otherwise ceased to carry out the Services) because, in its opinion, such person has harmed or poses a risk of harm to any vulnerable adults.

21.11 The Provider shall not employ or use the services of any person who is barred from, or whose previous conduct or records indicate that they would not be suitable to carry out Regulated Activity or who may otherwise present a risk to service users.

21.12 The Provider shall comply with all relevant Law or guidance produced by the Department of Health, Regulator or the Council relating to the safe recruitment of Staff.

21.13 The Provider warrants that all Staff have been and will be vetted in accordance with the Healthcare Commission requirements and in compliance with all relevant legislation (including, for the avoidance of doubt, the Immigration, Asylum and Nationality Act 2006).  To the extent permitted by law, the Provider shall provide a copy of the results of such checks to the Council.  
21.14 The Provider shall supply to the Council on request a list of all Staff giving such information as the Council reasonably requests, including, as a minimum, each member of Staff's:

21.14.1 name;

21.14.2 job title/description;

21.14.3 result of enhanced DBS check; 

21.14.4 confirmation that the member of Staff has not been identified on the adults’ barred list; and

21.14.5 where applicable their professional registration
21.15 The Provider shall use reasonable endeavours to ensure that all current and prospective Staff are screened, checked and inoculated against such infections and conditions as the Council may reasonably specify from time to time.

21.16 If at any point during the duration of this Agreement there is a change in Law so that Staff become registrable with a Regulator then the Provider shall ensure that all Staff are registered as soon as reasonably possible and shall comply with all relevant Law and Guidance.

21.17 The Provider shall ensure that all Staff work in compliance with all relevant Council policies and procedures provided to it and all relevant Provider protocols and, in the event of any conflict, the Council's policies and procedures will prevail unless otherwise agreed between the Parties.

21.18 The Council may (but only where reasonable grounds for such action exist) request the Provider to take disciplinary action against or to remove from work any member of Staff in or about the provision of the Services.  Following such request, the Provider, acting reasonably, shall take appropriate action, including disciplinary action, proportionate to the circumstances.

Relevant Transfers

22 TUPE 

22.1 The Council and the Provider agree that where the identity of the provider of any of the Services changes, this may constitute a Relevant Transfer and the contracts of employment of any Third Party Employees may transfer to the Provider. The Provider shall comply with its obligations under TUPE.

22.2 The Provider shall be liable for and indemnify and keep indemnified the Council against any Employment Liabilities arising from or as a consequence of:
22.2.1 any proposed changes to terms and conditions of employment the Provider may consider making on or after the Commencement Date;

22.2.2 any of the Third Party Employees objecting to being employed by the Provider; and

22.2.3 any change in identity of the Third Party Employees' employer as a result of the operation of TUPE or as a result of any proposed measures the Provider may consider taking on or after the Commencement Date.
22.3 The Provider shall be liable for and indemnify and keep indemnified the Council against any failure to meet all remuneration, benefits, entitlements and outgoings for the Third Party Employees, and any other person who is or will be employed or engaged by the Provider in connection with the provision of the Services, including without limitation, all wages, holiday pay, bonuses, commissions, payments of PAYE, National Insurance contributions, pension contributions, termination costs and otherwise from and including the Commencement Date.  
Retendering 

22.4 The Provider shall (and shall procure that any Sub-Contractor shall) within the period of twelve (12) months immediately preceding the expiry of this Agreement or following the service of a notice under Clauses 35 to 38 (Termination of this Agreement) or as a consequence of the Council notifying the Provider of its intention to retender this Agreement:- 

22.4.1 on receiving a request from the Council provide in respect of all persons engaged or employed by the Provider or any Sub-Contractor in the provision of the Services ("the Assigned Employees") full and accurate details regarding the identity, number, age, sex, length of service, job title, grade and terms and conditions of employment of and other matters affecting each of those Assigned Employees who it is expected, if they remain in the employment of the Provider or of any Sub-Contractor as the case may be until immediately before the Termination Date, would be Returning Employees (the "Retendering Information"); 

22.4.2 provide the Retendering Information promptly and at no cost to the Council;  

22.4.3 notify the Council forthwith in writing of any material changes to the Retendering Information promptly as and when such changes arise; 

22.4.4 be precluded from making any material increase or decrease in the numbers of Assigned Employees; 

22.4.5 be precluded from making any increase in the remuneration or other change in the terms and conditions of the Assigned Employees other than in the ordinary course of business and with the Council’s prior written consent; and 

22.4.6 be precluded from transferring any of the Assigned Employees to another part of its business or moving other employees from elsewhere in its or their business who have not previously been employed or engaged in providing the Services to provide the Services save with the Council’s prior written consent. 

22.5 The Provider shall and shall keep indemnified in full the Council and at the Council’s request each and every Future Service Provider against all Direct Losses arising from any claim by any party as a result of the Provider or Sub-Contractor failing to provide or promptly to provide the Council and/or any Future Service Provider where requested by the Council with any Retendering Information and/or Employee Liability Information or to provide full Retendering Information and/or Employee Liability Information or as a result of any material inaccuracy in to omission from the Retendering Information and/or Employee Liability Information. 

Termination of Agreement 

22.6 On the expiry or earlier termination of this Agreement, the Council and the Provider agree that it is their intention that TUPE shall apply in respect of the provision thereafter of any service equivalent to a Service but the position shall be determined in accordance with the Law at the date of expiry or termination as the case may be and this Clause 22.6 is without prejudice to such determination 

22.7 Upon expiry or termination of this Agreement for whatever reason (such date being termed the "Return Date") the provisions of these Clauses 22.6 and 22.7 will apply:-

22.7.1 The Provider shall or shall procure that all wages, salaries and other benefits of the Returning Employees and other employees or former employees of the Provider or the Sub-Contractors (who had been engaged in the provision of the Services) and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of the Returning Employees and such other employees or former employees of the Provider or Sub-Contractors up to the Return Date are satisfied; 

22.7.2 Without prejudice to these Clauses 22.6 and 22.7, the Provider shall: 

a) remain (and procure that Sub-Contractors shall remain) (as relevant) responsible for all the Provider's or Sub-Contractor's employees (other than the Returning Employees) on or after the time of expiry or termination of this Agreement and shall indemnify the Council and any Future Service Provider against all Direct Losses incurred by the Council or any Future Service Provider resulting from any claim whatsoever whether arising before on or after the Return Date by or on behalf of any of the Provider's or Sub-Contractor's employees who do not constitute the Returning Employees; 

b) in respect of those employees who constitute Returning Employees the Provider shall indemnify the Council and any Future Service Provider against all Direct Losses incurred by the Council or any Future Service Provider resulting from any claim whatsoever by or on behalf of any of the Returning Employees in respect of the period on or before the Return Date (whether any such claim, attributable to the period up to and on the Return Date, arises before, on or after the Return Date) including but not limited to any failure by the Provider or any Sub-Contractor to comply with its or their obligations under Regulation 13 of  TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact apply save to the extent that any such failure to comply arises as a result of an act or omission of the Council or any Future Service Provider). 

22.8 The Council shall be entitled to assign the benefit of this indemnity to any Future Service Provider. 
Sub-Contractors

22.9 In the event that the Provider enters into any sub-contract in connection with this Agreement, it shall impose obligations on its Sub-Contractors in the same terms as those imposed on it pursuant to Clauses 21 (Staff) and 22 (TUPE) and shall procure that the Sub-Contractor complies with such terms. The Provider shall indemnify and keep the Council indemnified in full against all Direct Losses, incurred or by the Council or any Future Service Provider as a result of or in connection with any failure on the part of the Provider to comply with this Clause 22.9 and/or the Sub-Contractor's failure to comply with such terms.

23 Assignment and subcontracting

23.1 The Provider shall not assign or transfer the benefit or burden of the whole of this Agreement. The Provider shall not assign or transfer the benefit or burden of any part of this Agreement without the prior written consent of the Council. For the avoidance of doubt the Council will only agree to such assignment or transfer where it is satisfied that the assignee or the transferee has financial standing no less favourable than that which the Provider had on the Commencement Date and that it fulfils the criteria for qualitative selection initially established by the Council in the tender for the Services and is otherwise consistent with the Public Contracts Regulation 2015.
23.2 The Provider shall not subcontract the the performance of the whole of this Agreement.. The Provider shall not subcontract the performance of any part of this Agreement without the prior written consent of the Council. The Council is under no obligation to consent to such subcontracting and may refuse such consent in its sole and absolute discretion. For the avoidance of doubt the Council only intends to consent to subcontracting in exceptional circumstances.
23.3 The benefit or burden of this Agreement may be assigned or transferred by the Council to any successor of all or part of its functions, property, rights and liabilities.

24 Change Control
24.1 Any requirement for a Change shall be subject to the Change Control Procedure.
24.2 The Provider shall have an on-going obligation throughout the Contract Period to identify new or potential improvements to the Services.  As part of this obligation the Provider shall identify and report to the Council's Representative once every six months, or at such other interval as the Parties agree, for the remainder of the Contract Period on:

24.2.1 the emergence of new and evolving relevant technologies which could improve the Services;
24.2.2 new or potential improvements to the Services including the quality, responsiveness, procedures, performance mechanisms and Service User support services in relation to the Services  
24.2.3 new or potential improvements to the interfaces or integration of the Services with other services provided by third parties or the Council which might result in efficiency or productivity gains or in reduction of operational risk; and
24.2.4 changes in ways of working that would enable the Services to be delivered at lower costs and/or at greater benefits to the Council.
24.3 Any potential Changes highlighted as a result of the Provider's reporting in accordance with Clause 24.2 shall be addressed by the parties using the Change Control Procedure.

24.4 The Provider shall ensure continuous improvement in the performance of the Service to ensure best value.
25 Contract Meetings

25.1 The Council’s Authorised Officer and the Provider's Authorised Officer shall hold regular contract meetings (“Contract Meetings”) at times and places to be agreed between the Parties.

25.2 Regular Contract Meetings shall be held at least annually.
25.3 Any additional persons, including members of Staff, may attend the Contract Meetings if their attendance is agreed by the Council’s Authorised Officer and the Provider's Authorised Officer in advance of the relevant Contract Meeting.

25.4 In the event that urgent issues arise between the scheduled Contract Meetings, exceptional Contract Meetings may be convened by either Party as soon as possible and in any event within two (2) Working Days’ notice to the other Party.
25.5 The Provider shall attend all Contract Meetings where required to do so by the Council. 

25.6 At each Contract Meeting (excluding those set up pursuant to Clause 25.4 where issues discussed shall be the urgent issues giving rise to the meeting), the attendees shall discuss the following matters  measured against the PMF and as outlined in the specification:

25.6.1 the performance of the Parties respective duties and obligations under this Agreement;

25.6.2 the standard and quality of the Services;

25.6.3 any steps that the Parties can take to improve joint working between the Parties;

25.6.4 any issues relating to individual Service Users; and

25.6.5 the performance of the Agreement generally.

26 Performance Management
26.1 The Council will monitor the Provider’s performance under the Agreements set out in the PMF.

26.2 Failure by the Provider to meet the Service Levels may have the consequences set out in Clause 36, the PMF and the Payment Schedule;
27 Prevention of Corruption

27.1 The Provider shall not do, and warrants that by signing this Agreement it has not done any of the following (hereafter referred to as "Prohibited Acts"):

27.1.1 offered, given or agreed to give to the Council (or any of its employees or agents) any gift or consideration of any kind as an inducement or reward;

27.1.2 for doing or not doing (or for having done or not having done) any act in relation to the obtaining or execution of this or any other contract with the Council; 

27.1.3 for showing or not showing favour or disfavour to any person in relation to this or any other contract with the Council; or

27.1.4 entered into this or any other contract with the Council in connection with which commission has been paid or has been agreed to be paid by it or on its behalf, or to its knowledge, unless before the contract is made particulars of any such commission and of the terms and conditions of any such agreement for the payment thereof have been disclosed in writing to the Council.

27.2 If the Provider (or any of its employees, agents or subcontractors) does any of the Prohibited Acts or commits any offence under the Bribery Act 2010 in relation to this Agreement, the Council shall be entitled:

27.2.1 to terminate this Agreement and recover from the Provider the amount of any loss resulting from such termination;

27.2.2 to recover from the Provider the amount or value of any such gift, consideration or commission; and

27.2.3 to recover from the Provider any other loss sustained in consequence of any breach of this Clause 27, where this Agreement has not been terminated.
28 Governance and Audit

28.1 The Provider shall within a reasonable time after request, make available to the Council copies of any guide or other written policy, procedure or protocol which the Provider implements and with which Service Users are expected to comply.

28.2 The Provider shall promptly notify the Council of any material changes to such guides, policies, procedures and protocols as have been made available to the Council under Clause 28.1.

28.3 The Parties shall develop and implement appropriate protocols setting out their individual obligations relating to co-operation with governmental agencies as and when they arise under Law, including requirements imposed on them by the Secretary of State for Health or any Regulator.

28.4 All protocols agreed pursuant to Clause 28.3 shall also set out the respective responsibilities of each Party to give full support and do all things necessary to support the other, in the other’s performance of its obligations to co-operate with governmental agencies.

28.5 The Provider will make arrangements to carry out Service User satisfaction surveys at reasonable intervals in relation to the monitoring of Services, and will co-operate with any such surveys as may be carried out by the Council. Details of arrangements for such surveys shall be made available to the Council on request. 

28.6 Each Party shall ensure that their staff are made aware of and have access to processes or systems, including provision for the Staff to contact the Council directly, which enable them to raise, in confidence and without prejudice to their position in the organisation, concerns over any aspect of service delivery, treatment or management that they consider to have a detrimental effect on care for Service Users or the delivery of Services. 

28.7 The Provider will act on any recommendation which a Regulator requires to be implemented or is otherwise agreed by the Parties to be implemented.


28.8 The Provider shall within a reasonable time after request provide the Council with the results of any audit, evaluation, inspection, investigation or research undertaken by or on behalf of the Provider or any third party of the quality of any or all or the Services or services of a similar nature carried out by the Provider.

29 Charges and Payment

29.1 As consideration for the provision of the Services, the Council shall pay the Charges to the Provider in accordance with this Clause 29 and the Payment Schedule.  Save as set out in the Payment Schedule or as agreed by the Council, no additional charges shall be levied by the Provider on the Council (or any Service User) in respect of Services. 

29.2 The Provider will invoice the Council on an agreed day of each Month for the Charges due in respect of Services provided in the preceding Month.  The invoice shall include the following information: 

29.2.1 the period to which the invoice relates;

29.2.2 the aspects of the Services for which payment is claimed, including a breakdown of the Charges to show the  Service User to whom it relates; and 

29.2.3 any VAT payable in accordance with Clause 29.7. 

29.3 Without prejudice to Clause 29.2, the Provider shall provide to the Council all information and data which the Council reasonably requests in support of the invoice.

29.4 Payment of undisputed sums, or part payment of undisputed sum, is to be made within twenty (20) Working Days of receipt of the relevant invoice, and payment of disputed sums is to be made within thirty (30) Working Days of such sums being agreed or determined in accordance with the Dispute Resolution Procedure.

29.5 The Council shall notify the Provider in writing within twenty (20) Working Days of receipt of the relevant invoice if it disputes any of the charges payable under such invoice.  On the Provider receiving such notice of dispute, the Parties shall instigate the Dispute Resolution Procedure.

29.6 Any sum due from one Party to the other under this Agreement not paid when due shall bear interest, whether before or after any judgment, on a Monthly basis until paid at a rate of interest equal to the Bank of England base rate plus 2% per annum.

29.7 Unless otherwise specified, all amounts stated to be payable by either Party under this Agreement shall be exclusive of any VAT properly chargeable on any amount.  Each Party shall pay to the other any VAT properly chargeable on any supply made to it under this Agreement provided that it shall first have received from the other Party a valid tax invoice in respect of that supply.

29.8 The Council shall notify the Provider as soon as is reasonably practicable of any changes to payment arrangements.

29.9 On each Review Date, the Charges shall be adjusted for the Contract Year commencing on that Review Date in accordance with the Payment Schedule. 

30 Accounts

30.1 The Provider shall keep full and accurate written accounts of the Services detailing the costs, expenditure and income relating to the Services.  Such records and accounts shall be: 

30.1.1 kept in accordance with good accountancy practice; 

30.1.2 kept by the Provider for not less than six (6) years or three (3) years from the end of the Contract Period (whichever is the longer) and shall be provided to the Council on receipt of reasonable notice from the Council; and

30.1.3 shall be made available to the Council upon reasonable written request.

31 Indemnity

31.1 The Provider shall be liable for and shall indemnify the Council, its officers, employees and agents against any Direct Losses incurred or suffered by the Council, its officers, employees and agents in relation to the provision of the Services including, but not limited to:

31.1.1 any loss of or damage to property (whether real or personal); and

31.1.2 any injury to any person, including injury resulting in death

but only to the extent such Losses arise directly from any act or omission of the Provider, its employees (including the Staff), agents or subcontractors. 

31.2 Subject to any express provision of this Agreement, no Party shall be liable to any other for any loss of profits (whether direct or indirect), loss of use, loss of production, loss of business, loss of business opportunity, loss of business revenue, loss of goodwill or any claim for consequential loss or for indirect loss of any nature.

32 Insurance

32.1 The Provider shall at all times maintain in full force and effect such insurance policies as are adequate to meet its potential liabilities under this Agreement and as are required by applicable law, This shall include but not be limited to: 

32.1.1 public liability insurance with a minimum limit of indemnity of £5,000,000 (five million pounds) for each claim;

32.1.2 employers' liability insurance with a minimum limit of indemnity of £10,000,000 (ten million pounds) for each claim; and

32.2 All insurance policies required in accordance with Clause 32.1 shall be:

32.2.1 with an insurer of repute on normal commercial terms;

32.2.2 endorsed to preclude any rights of subrogation against the Council or any officer, employee or agent of the Council; and 

32.2.3 endorsed designating the Council as an additional named insured. 

32.3 The Provider shall procure that nothing is done which would entitle any insurer to cancel, rescind or suspend any insurance cover, or to treat any insurance cover or claim as avoided in whole or part, and shall forthwith notify the Council on becoming aware of any fact, circumstance or matter which has caused, or is reasonably likely to cause, any insurer to give notice to cancel, rescind, suspend or avoid any insurance, or any cover or claim under any insurance in whole or in part.

32.4 The Provider shall prior to the Commencement Date and at such other times as the Council’s Authorised Officer may reasonably require:

32.4.1 provide sight of all original insurance documentation (including policies, cover notes, premium receipts and any other documents) to the Council; and 

32.4.2 supply copies of such insurance policies (and all relevant cover notes) and evidence that the premiums have been paid.

32.5 The Provider will deal speedily and efficiently with all claims submitted to it by third parties which shall be dealt with either by its own staff or by referring such claims to its insurers.

33 Suspension and Restriction
33.1 If a Suspension Event occurs the Council may by written notice to the Provider and with immediate effect suspend any affected Services, or the provision of all or any part of the Services, including for the avoidance of doubt Services to a particular Service User and/or the suspension of any further placements of new Service Users with the Provider, until the Provider demonstrates to the reasonable satisfaction of the Council  that it is able to and will provide the suspended Services to the required standard;

33.2 If and when the Council is reasonably satisfied that the Provider is able to and will provide the suspended and/or restricted Services to the required standard, it may by written notice require the Provider to restore the provision of the suspended and/or restricted Services in writing to the Provider. 

33.3 The Provider must continue to comply with any steps that the Council may reasonably specify in order to remedy a Suspension Event, even if the matter has been referred to Dispute Resolution.

Consequences of suspension

33.4 During the suspension and/or restriction the Provider will not be entitled to claim or receive any payment for the suspended and/or restricted Services except in respect of all or part of the suspended and/or restricted Services the delivery of which took place before the date on which the relevant suspension and/or restriction took effect.  
33.5 Unless suspension and/or restriction occurs as a result of a Force Majeure Event, the Provider will indemnify the Council in respect of any Direct Losses directly and reasonably incurred by it in respect of a suspension and/or restriction (including for the avoidance of doubt Losses incurred in commissioning the suspended and/or restricted Services).

33.6 The Parties must use all reasonable endeavours to minimise any inconvenience caused or likely to be caused to Service Users as a result of the suspension and/or restriction of the Services.

33.7 Following and during the suspension and/or restriction of a Service the Provider must at its own cost co-operate fully with the Council and any successor provider of the suspended and/or restricted Services in order to ensure continuity and smooth transfer of the suspended and/or restricted Services and to avoid any inconvenience to or risk to the health and safety of Service Users, employees of the Councils or members of the public including:

33.7.1 promptly providing all reasonable assistance and all information necessary to effect an orderly assumption of the suspended and/or restricted Services by an alternative successor provider; and

33.7.2 delivering to the Council all materials, papers, documents and operating manuals owned by the Councils and used by the Provider in the provision of the suspended and/or restricted Services.

34 Force Majeure

34.1 Subject to the remaining provisions of this Clause 34, neither party to this agreement shall be liable to the other for any delay or non-performance of its obligations under this agreement to the extent that such non-performance is due to a Force Majeure Event.
34.2 In the event that either party is delayed or prevented from performing its obligations under this agreement by a Force Majeure Event, such party shall:

34.2.1 give notice in writing of such delay or prevention to the other party as soon as reasonably possible, stating the commencement date and extent of such delay or prevention, the cause thereof and its estimated duration;

34.2.2 use all reasonable endeavours to mitigate the effects of such delay or prevention on the performance of its obligations under this agreement; and

34.2.3 resume performance of its obligations as soon as reasonably possible after the removal of the cause of the delay or prevention.
34.3 A party cannot claim relief if the Force Majeure Event is attributable to that party's wilful act, neglect or failure to take reasonable precautions against the relevant Force Majeure Event.  
34.4 The Provider cannot claim relief if the Force Majeure Event is one where a reasonable service provider should have foreseen and provided for the cause in question. 
34.5 As soon as practicable following the affected party's notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and to facilitate the continued performance of this Agreement and the provision of Services to Service Users. Where the Provider is the affected party, it shall take and/or procure the taking of all steps to overcome or minimise the consequences of the Force Majeure Event in accordance with Good Practice.
34.6 The affected party shall notify the other party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected party to be unable to comply with its obligations under this agreement. Following such notification, this agreement shall continue to be performed on the terms existing immediately before the occurrence of the Force Majeure Event unless agreed otherwise by the parties. 
34.7 The Council may, during the continuance of any Force Majeure Event, terminate this agreement by written notice to the Provider if a Force Majeure Event occurs that affects all or a substantial part of the Services and/or Service Users and which continues for more than sixty(60) Working Days.

35 Voluntary Termination  
35.1 The Council may terminate this Agreement at any time before the Termination Date by complying with its obligations under Clause 35.2 below.

35.2 If the Council wishes to terminate this Agreement under Clause 35.1, it must give written notice to the Provider stating:

35.2.1 that the Council is terminating this Agreement under Clause 35.1; 

35.2.2 that this Agreement will terminate on the date falling six (6) months after the date of receipt of the notice (“Council Termination Notice”).
35.3 This Agreement will terminate on the date falling six (6) months after the date of receipt of the Council Termination Notice referred to in Clause 35.2 above.
35.4 The Provider may terminate this Agreement at any time after the first anniversary of the Commencement Date by complying with its obligations under Clause 35.5 below.

35.5 If the Provider wishes to terminate this Agreement under Clause 35.4, it must give written notice to the Council stating:

35.5.1 that the Provider is terminating this Agreement under Clause 35.4;

35.5.2 that this Agreement will terminate on the date falling twelve (12) months after the date of receipt of the notice (“Provider Termination Notice”).

35.6 This Agreement will terminate on the date falling twelve (12) months after the date of receipt of the Provider Termination Notice referred to in Clause 35.5 above.

36 Termination for Provider Breach
36.1 The Council may terminate this Agreement with immediate effect by the service of written notice on the Provider, or by giving up to 12 months’ written notice to the Provider,  in the following circumstances:
36.1.1 if the Provider is in breach of any material obligation under this agreement, other than as set out in the PMF, provided that if the breach is capable of remedy, the Council may only terminate this agreement under this clause 36.1.1 if the Provider has failed to remedy such breach within 28 days of receipt of notice from the Council (a Remediation Notice) to do so;
36.1.2  if a Consistent Failure has occurred;
36.1.3 if a Catastrophic Failure has occurred;
36.1.4 if at any time the Provider ceases to be Registered;

36.1.5 if a resolution is passed or an order is made for the winding up of the Provider (otherwise than for the purpose of solvent amalgamation or reconstruction) or the Provider becomes subject to an administration order or a receiver or administrative receiver is appointed over or an encumbrancer takes possession of any of the Provider's property or equipment;
36.1.6 if the Provider ceases or threatens to cease to carry on business in the United Kingdom;
36.1.7 if there is a change of control (as defined in section 574 of the Capital Allowances Act 2001) of the Provider to which the Council reasonably objects.
36.2 Without prejudice to any other right or remedy it may possess, the Council may terminate this Agreement with immediate effect by the service of written notice on the Provider, or by giving up to 12 months’ written notice to the Provider, if on or after the Commencement Date there is any finding, by a court, tribunal or other public body exercising similar functions, against the Provider regarding the use or compilation of a Blacklist by or on behalf of the Provider, except in situations where the finding exclusively relates to activity that took place before the Commencement Date and the Provider can demonstrate to the Council’s reasonable satisfaction that at and from the Commencement Date Blacklists have no longer been used or compiled by or on behalf of the Provider.

36.3 For the purposes of Clause 36.2 “Blacklist” shall mean a list which: 

36.3.1 contains details of persons who: (i) are or have been members of trade unions or persons who are taking part or have taken part in the activities of trade unions; and/or (ii) have incurred disapproval or suspicion or are to be boycotted or otherwise penalised; and  

36.3.2 is complied with the view to being used by employers or employment agencies for the purposes of discrimination in relation to recruitment or treatment of workers.
37 Termination for Corruption

37.1 The Council may terminate this Agreement with immediate effect by the service of written notice on the Provider, or by giving up to 12 months’ written notice to the Provider, in accordance with the provisions of Clause 27.

38 Termination for Force Majeure
38.1 The Council may terminate this Agreement by the service of written notice on the Provider in accordance with the provisions of Clause 34.
39 Consequences on termination

39.1 Notwithstanding any other provisions of this Agreement, this Agreement shall only terminate in accordance with the express provisions.
Continuing Obligations

39.2 Save as otherwise expressly provided in this Agreement, or as already taken into account in the calculation of any payment of compensation on termination pursuant to this Contract,:
39.2.1 termination of this Agreement shall be without prejudice to any accrued rights or obligations under this Agreement prior to termination; and

39.2.2 termination of this Agreement shall not affect the continuing rights and obligations of the Provider and the Council under Clause 19 (Records),  Clause 22 (TUPE), Clause 29 (Charges and Payment), Clause 31 (Indemnity), Clause 32 (Insurance), Clause 45 (Confidentiality), Clause 46  (Notices), Clause 58 (Governing Law ) or under any other provision of this Agreement which is expressed to survive termination or which is required to give effect to such termination or the consequences of such termination.

40 Not Used
41 Proceedings

41.1 On written request from the Council’s Authorised Officer, the Provider shall at its own cost provide to the Council all relevant information (including, but not limited to, documentation and statements from Staff) in connection with any Proceedings.

41.2 The Provider shall, and shall procure that its Staff shall, co-operate and give and provide evidence in respect of such Proceedings.

42 Complaints

42.1 All complaints received by the Provider in relation to the provision of the Services shall be notified to the Council as soon as reasonably practicable but in any event within five (5) Working Days of receipt. 

42.2 The Provider and the Staff shall co-operate fully with the Council and any Regulator in investigating and resolving complaints made (including the provision of statements by the Staff where required) and every endeavour shall be made to improve the Services in the light of valid complaints received and to minimise complaints so far as possible. 

42.3 In respect of any complaints arising out of this Agreement which fall within the terms of the Council's complaints procedure, the Provider shall also comply with such complaints procedure to the extent it applies to the relevant complaint.

43 Not used
44 Dispute Resolution Procedure

44.1 In the event of a dispute between the Parties arising out of this Agreement, either Party may serve on the other written notice of the dispute, setting out full details of the dispute.

44.2 The Council’s Authorised Officer and the Provider's Authorised Officer shall meet in good faith as soon as possible and in any event within seven (7) days of notice of the dispute being served, at an ad-hoc Contract Meeting convened for the purpose of resolving the dispute.  

44.3 If the dispute remains after the meeting detailed in Clause 44.2 has taken place, the Parties' respective chief executives or Service Users shall meet in good faith as soon as possible after the relevant Contract Meeting and in any event with fourteen (14) days of the date of the Contract Meeting, for the purpose of resolving the dispute.

44.4 If the dispute still remains after the meeting detailed in Clause 44.3 has taken place, then the Parties will attempt to settle such dispute by mediation in accordance with the Centre for Effective Dispute Resolution ("CEDR") Model Mediation Procedure or any other model mediation procedure as agreed by the Parties.  To initiate a mediation, the Parties may give notice in writing (a "Mediation Notice") to the other requesting mediation of the dispute and shall send a copy thereof to CEDR or an equivalent mediation organisation as agreed by the Parties asking them to nominate a mediator.  The mediation shall commence within twenty eight (28) days of the Mediation Notice being served.  Neither Party will terminate such mediation until each of them has made its opening presentation and the mediator has met each of them separately for at least one (1) hour.  Thereafter, paragraph 14 of the Model Mediation Procedure will apply (or the equivalent paragraph of any other model mediation procedure agreed by the Parties).  The Parties will co-operate with any person appointed as mediator, providing him with such information and other assistance as he shall require and will pay his costs as he shall determine or in the absence of such determination such costs will be shared equally.

44.5 Nothing in this Clause shall in any way affect either Party’s right to terminate this Agreement in accordance with any of its terms or take immediate legal action.

45 Confidentiality

45.1 Save as required to be disclosed by Law and subject to Clause 55, both Parties and their staff and agents shall at all times keep confidential and secret and shall not disclose to any person, other than a person so authorised by the other Party, any information, materials or documents acquired in connection with this Agreement which concern such other Party, its staff, business or procedure.  These obligations shall continue without limit in point of time save that they shall cease to apply to any information coming into the public domain other than by breach of these obligations.

45.2 The Provider shall not disclose to any person, other than a person so authorised by the Council, the identity, medical condition, treatment received or other personal data within the meaning of the Data Protection Act 1998 (the "1998 Act") of any Service User.

45.3 All of the Parties shall comply with the 1998 Act and any other applicable data protection legislation and must ensure that all personal data processed by its staff on behalf of and/or in the course of this Agreement, is processed in accordance with the provisions and principles of the 1998 Act.

45.4 The Provider shall not advertise or publicly announce that it is supplying the Services to the Council without the prior written consent of the Council, and the Provider shall ensure that all press enquiries regarding any matters relating to the Council or the Services are referred to the appropriate officer at the Council’s press unit.

46 Notices

46.1 Any notice or other document to be given under this Agreement shall be in writing and shall be deemed to have been duly given if left or sent:

46.1.1 by hand;  
46.1.2 by registered post; or

46.1.3 in cases of extreme urgency only, by email, provided that a further copy of the notice or document is also left or sent by hand or by registered post; 

to the Council's Authorised Officer or the Provider's Authorised Officer (as appropriate), or such other person as each Party may from time to time designate by written notice to the other Party for such purpose.

46.2 Any notice or other document shall be deemed to have been received by the addressee two (2) Working Days following the date of despatch of the notice or other document by post, or where the notice or other document is delivered by hand, simultaneously with the delivery.  To prove the giving of a notice or other document it shall be sufficient to show that it was despatched or delivered (as appropriate).

47 Rights of Third Parties

47.1 A person who is not a Party to this Agreement shall have no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any of the terms of this Agreement.

48 Waiver

48.1 No failure or delay by any Party to exercise any right, power or remedy will operate as a waiver of it nor will any partial exercise preclude any further exercise of the same or of some other right or remedy.

49 Severability

49.1 If any provision of this Agreement, not being of a fundamental nature, shall be held to be illegal or unenforceable, the enforceability of the remainder of this Agreement shall not thereby be affected.

50 Partnership and Agency

50.1 At all times in connection with the Agreement, the Provider shall be an independent contractor and nothing in this Agreement shall create a relationship of agency or partnership or a joint venture as between the Parties, and accordingly the Provider shall not be authorised to bind the Council.  For the avoidance of doubt, unless expressly stated to the contrary, nothing in this Agreement will be construed as, or have effect as, construing any relationship of employer and employee between the Provider and the Council.

51 Right to Set Off

51.1 The Council reserves its right to set-off any debt owed to it by the Provider under this Agreement and any liability, damage, loss, charge or expense which it has incurred in consequence of any breach by the Provider of this Agreement. 

52 Entire Agreement

52.1 Except where expressly provided otherwise in this Agreement, this Agreement (including the documents referred to in this Agreement) supersedes all prior representations and agreements between the Parties (whether written or oral) relating to the subject matter of the Agreement, and sets forth the entire agreement and understanding between the Parties.

53 Reliance

53.1 Each of the Parties acknowledge that it does not enter into this Agreement on the basis of, and does not rely, and has not relied, upon any statement or representation (whether negligent or innocent) or warranty or other provision (in any case whether oral, written, express or implied) made or agreed to by any person (whether a Party to this Agreement or not) except those expressly repeated or referred to in this Agreement and the only remedy or remedies available in respect of any misrepresentation or untrue statement made to it shall be any remedy available under this Agreement.

53.2 Clause 53.1 shall not apply to any statement, representation or warranty made fraudulently, or to any provision of this Agreement which was induced by fraud, for which the remedies available shall be all those available under the law governing this Agreement.

54 Human Rights Act

54.1 The Parties shall and shall ensure that their respective officers, employees, agents and subcontractors shall act at all times in a way which is compatible with the Convention Rights within the meaning of the Human Rights Act 1998.  

55 Freedom of Information 
55.1 For the purposes of this Clause 55:

55.1.1 “FOI Legislation” means the Freedom of Information Act 2000, all regulations made under it and the Environment Information Regulations 2004 and any amendment or re-enactment of any of them; and any guidance issued by the Information Council, the Department of Constitutional Affairs or the Department for Environment Food and Rural Affairs (including in each case its successors or assigns) in relation to such legislation;  

55.1.2 “Information” means information recorded in any form held by the Council or held by the Provider on behalf of the Council; and  

55.1.3 “Information Request” means a request for any Information under the FOI Legislation.

55.2 The Provider acknowledges that the Council:

55.2.1 is subject to the FOI Legislation and agrees to assist and co-operate with the Council at no additional cost or charge to the Council to enable the Council to comply with its obligations under the FOI Legislation; and

55.2.2 may be obliged under the FOI Legislation to disclose Information without consulting or obtaining consent from the Provider.

55.3 Without prejudice to the generality of Clause 55.2, the Provider shall and shall procure that its subcontractors shall:

55.3.1 transfer to the Council each Information Request relevant to this Agreement, the Services or  the Council that it or they (as the case may be) receive as soon as practicable and in any event within 2 (two) Working Days of receiving an Information Request; and

55.3.2 in relation to Information held by the Provider on behalf of the Council, provide the Council with details about and/or copies of all such Information that the Council requests and such details and/or copies shall be provided within 5 (five) Working Days of a request from the Council (or such other period as the Council may reasonably specify), and in such forms as the Council may reasonably specify.

55.4 The Council shall be responsible for determining whether Information is exempt information under the FOI Legislation and for determining what Information will be disclosed in response to an Information Request in accordance with the FOI Legislation.  The Provider shall not itself respond to any person making an Information Request, save to acknowledge receipt, unless expressly authorised to do so by the Council.

55.5 This Clause 55 shall survive the expiry or termination of this Agreement.

56 Mitigation

56.1 Each Party shall at all times take reasonable steps to minimise and mitigate any loss for which the relevant Party is entitled to bring a claim against any other pursuant to this Agreement.

57 Counterparts

57.1 This Agreement may be executed in one or more counterparts.  Any single counterpart or a set of counterparts executed, in either case, by all Parties shall constitute a full original of this Agreement for all purposes.

58 Governing law

58.1 The Parties agree to submit to the jurisdiction of the English courts and agree that the Agreement is to be governed and construed according to English law.
 This Agreement has been entered into as a deed on the date stated at the beginning of it.

	EXECUTED as a DEED (but not delivered until the date hereof) by the affixing of the Common Seal of  THE CITY COUNCIL OF BRISTOL in the presence of:
)
	………………………………………… 

Authorised Officer

	
	

	
	

	
	

	EXECUTED as a DEED for and on behalf of [name of provider], acting by a director 


	…………………………………………

Director

…………………………………………

Director




Schedule 1   – Service Specification

PART 1 – COUNCIL REQUIREMENTS

PART 2 – PROVIDER’S PROPOSALS
Schedule 2 – Performance Management Framework 

Attached as separate document
Schedule 3   – Payment Schedule

Attached as separate document
Schedule 4 Schedule  4 – Electronic Monitoring System Guidance Document 

Attached as separate document
Schedule 5   Change control

1. General principles

1.1 Where the Council or the Provider sees a need to change this agreement, it may at any time recommend, such Change in accordance with the Change Control Procedure set out in paragraph 2 of this Schedule 5.

1.2 Until such time as a Change is made in accordance with the Change Control Procedure, the Council and the Provider shall, unless otherwise agreed in writing, continue to perform this agreement in compliance with its terms before such Change.

1.3 Any discussions which may take place between the Council and the Provider in connection with a request before the authorisation of a resultant Change shall be without prejudice to the rights of either party. 

1.4 Any work undertaken by the Provider and the Provider's Personnel which has not been authorised in advance by a Change, and which has not been otherwise agreed in accordance with the provisions of this Schedule 5, shall be undertaken entirely at the expense and liability of the Provider.

2. Procedure

2.1 Discussion between the Council and the Provider concerning a Change shall result in any one of the following:

(a) no further action being taken; or

(b) a request to change this agreement by either party.
2.2 A request to amend this agreement by a Party (“the Requesting Party”) shall be submitted directly to the other Party ("the Receiving Party”) in the form of two copies of a Change Control Note signed by the Requesting Party at the time of such request. The Receiving Party shall give its response to the Change Control Note within two weeks.

2.3 Each Change Control Note shall contain: 

(a) the title of the Change;

(b) the originator and date of the request for the Change; 

(c) the reason for the Change; 

(d) full details of the Change, including any specifications; 

(e) the price, if any, of the Change;

(f) a timetable for implementation, together with any proposals for acceptance of the Change; 

(g) a schedule of payments if appropriate;

(h) details of the likely impact, if any, of the Change on other aspects of this agreement including:

(i) the timetable for the provision of the Change; 

(ii) the personnel to be provided; 

(iii) the Charges;  

(iv) the Documentation to be provided; 

(v) the training to be provided; 

(vi) working arrangements; 

(vii) other contractual issues;

(i) the date of expiry of validity of the Change Control Note; and  

(j) provision for signature by the Council and the Provider.

2.4 For each Change Control Note submitted by the Requesting Party the Receiving Party shall, within the period of the validity of the Change Control Note:

(a) allocate a sequential number to the Change Control Note; and

(b) evaluate the Change Control Note and, as appropriate:

(i) request further information;

(ii) arrange for two copies of the Change Control Note to be signed by or on behalf of the Receiving Party and return one of the copies to the Requesting Party; or

(iii) notify the Requesting Party of the rejection of the Change Control Note. 

2.5 A Change Control Note signed by the Council and by the Provider shall constitute an amendment to this agreement. 
