ACCESS AGREEMENT FOR THE PROVISION OF HIGHWAY DESIGN AND TRANSPORT PLANNING SERVICES


THIS AGREEMENT is made this                     day of                            20[  ]


BETWEEN

(1)	THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF LEWISHAM of Town Hall, Catford, London, SE6 4RU (the “Employer”); 	

(2)	THE MAYOR AND BURGESSES OF [                   ] of [                             ] (the “Participating Employer”); and

[bookmark: _GoBack](3)	[                     ] (registered in England no. [              ]) whose registered office is at [                                  ]  (the “Supplier”).

Together shall be known as the Parties.

WHEREAS:

(1)	On the          day of                                  2017 the Employer entered into a framework agreement with the Supplier for the provision of a highways and transport design service to the Employer and Participating Employers (“the Framework Contract”).

(2)	The Framework Contract allows Participating Employers to appoint the Supplier by means of an Access Agreement (as defined therein) to contract with the Supplier on the same terms and conditions as are set out in the Framework Contract.

(3)	This agreement is an Access Agreement for the purposes of the Framework Contract which documents the obligations of the Supplier and the Participating Employer.  

IT IS HEREBY AGREED:

1 DEFINITIONS AND INTERPRETATION
 “Effective Date” means                                    ;
 “Public Procurement Regulations” means the Public Contracts Regulations 2015.
1.1 This Access Agreement forms a separate agreement to the Framework Contract. Any terms which are not separately defined herein shall be construed in accordance with the definitions set out in the Framework Contract.
1.2 Except where otherwise stated, references to Clauses, Schedules and Appendices are to clauses, schedules and appendices to this Access Agreement.
1.3 Words expressed in the singular shall include the plural and vice versa.  Words referring to a particular gender include every gender.  References to a person includes an individual, company, body corporate, unincorporated association, corporation, firm, partnership, joint venture, government, state or agency of state.
1.4 All sums payable under this Access Agreement are exclusive of VAT or any other applicable tax or duty payable upon such sums which shall be added if appropriate at the rate prevailing at the relevant tax point.
1.5 The words and phrases “other”, “including” and “in particular” shall not limit the generality of any preceding words or be construed as being limited to the same class as any preceding words where a wider construction is possible.
1.6 References to any statute or statutory provision shall include (i) any subordinate legislation made under it, (ii) any provision which it has modified or re-enacted (whether with or without modification), and (iii) any provision which subsequently supersedes it or re-enacts it (whether with or without modification), whether made before or after the date of this Access Agreement. 
1.7 Any reference to written or writing includes reference to any communication effected by email or facsimile.  
1.8 In construing this Access Agreement, in the case of conflict or ambiguity, the order of precedence for this Access Agreement and the documents attached to this Access Agreement shall be as follows:
-	first the Access Agreement;  
-	then the provisions of the Framework Contract; and
-	then the terms of any Call-Off Contract; and
2 CONSIDERATION
2.1 In consideration of the Parties entering into this Access Agreement and the mutual covenants and undertakings set out below, the Employer shall pay a nominal payment of one pound sterling (£1) to both the Supplier and the Participating Employer and the Supplier and the Participating Employer shall pay a nominal payment of one pound sterling (£1) to the Employer, the sufficiency and receipt of which is hereby acknowledged by the parties, and the parties agree to comply with the terms and conditions contained herein.
3 DURATION
3.1 This Access Agreement shall come into force on [Insert date] and shall have the same duration as the Framework Contract. The Access Agreement shall (subject to the provisions for earlier termination set out in Clause 10 of this Access Agreement) expire upon termination or expiry of the Framework Contract or of  the last Call Off Contract made between the Participating Employer and the Supplier under the Framework Contract (whichever expires or terminates last).  
3.2 In the event that this Access Agreement terminates before the date of expiry or termination of the Framework Contract, the Participating Employer and the Supplier shall immediately notify the Employer accordingly.  
4 VARIATION BETWEEN THE EMPLOYER AND THE SUPPLIER
4.1 The Employer may vary the Framework Contract with the Supplier and the Supplier shall automatically amend the Call-Off Contract from the date of that variation as though the Supplier and the Participating Employer had agreed such amendment themselves.  
5 PARTICIPATING EMPLOYER’S LIABILITY
5.1 The Participating Employer hereby agrees to be bound by the terms of this Access Agreement and the Framework Contract and subject to clause 5.2 shall be liable for all demands, actions, claims, costs, expenses, damages or losses brought against the Employer due to the negligent acts or omissions of the Participating Employer in relation to the Participating Employer’s implementation of this Access Agreement except where such demands, actions, claims, costs, expenses, damages or losses are brought or suffered by the Employer due to the acts or omissions of the Employer. 
5.2 The Participating Employer shall not be liable to the Employer or the Supplier for any loss of profits, loss of business, depletion of goodwill and/or similar losses or pure economic loss, or for any special, indirect or consequential loss costs, damages, charges or expenses however arising. The Participating Employer shall not be liable for any negligent acts or omissions of the Employer in relation to the Framework Contract or the Access Agreement.

6 EMPLOYER’S LIABILITY
6.1 [bookmark: a378244]This Clause 6 sets out the entire liability of the Employer (including any liability for the acts or omissions of its employees, agents and sub-contractors) to the Supplier and the Participating Employer in respect of: 
(a) [bookmark: a594462]any breach of this Access Agreement; 
(b) [bookmark: a476967]any use made by the Participating Employer of the Supplier under a Call-Off Contract, the Framework Contract or this Access Agreement or the Services or any part of them; and 
(c) any representation, statement or tortious act or omission (whether negligent or otherwise) arising under or in connection with the Framework Contract or this Access Agreement.
6.2 [bookmark: a47123]The Employer and the Participating Employer declares and the Supplier, the Participating Employer and the Employer acknowledge that  any and all implied warranties, terms  and conditions (implied to be given by the Employer or the Participating Employer) are excluded to the maximum extent permitted by law as to the suitability of any Services or the quality of any Services provided or to be provided by the Supplier under the Framework Contract and any and all Call-Off Contracts..
6.3 [bookmark: a587826][bookmark: a231297][bookmark: a566463][bookmark: a295385][bookmark: a872176][bookmark: a829451]The Participating Employer and the Supplier must take their own legal advice in relation to the Framework Contract and in particular, in respect of the Participating Employer’s compliance with the Public Procurement Rules. The Participating Employer and the Supplier each assume responsibility for  their own  actions in the use of the results of the Framework Contract and this Access Agreement and acknowledge that their use of this Access Agreement is at their own risk and they have each satisfied themselves that they comply with all of their respective legal, regulatory and vires requirements. 
6.4 [bookmark: a630551][bookmark: a103121]Nothing in this Access Agreement excludes the Employer’s liability: 
(a) [bookmark: a950991]for death or personal injury caused by our negligence; or 
(b) [bookmark: a876221]for fraud or fraudulent misrepresentation. 
6.5 [bookmark: a100530][bookmark: a427606][bookmark: a711956]Subject to Clause 6.4 above the Employer shall not be liable to the Participating Employer or the Supplier for any loss of profits, loss of business, depletion of goodwill and/or similar losses or pure economic loss, or for any special, indirect or consequential loss costs, damages, charges or expenses however arising.
6.6 [bookmark: a124484]Subject to Clauses 6.4, 6.5 and 5.2 above, under this Clause 6 references to Party’s liability includes that of its respective agents, employees and sub-contractors; and reference to a claimant included the named Party and  any other party claiming through them; and  reference to loss or damage includes any losses, damages, costs or expenses whatsoever or howsoever arising in connection with the Framework Contract or this Access Agreement, whether arising under this Access Agreement, the Framework Contract or any Call-Off Contract made pursuant to the Framework Contract or in consequence of any misrepresentation, misstatement or tortious act or omission, including negligence. 
7 CONFIDENTIALITY 
7.1 Each Party shall each keep and procure to be kept secret and confidential all Confidential Information belonging to any of the Parties disclosed or obtained as a result of the relationship of the Parties under this Access Agreement and shall not use nor disclose the same save for the purposes of the proper performance of this Access Agreement or with the owner’s prior written consent.  
7.2 The obligations of confidentiality in this Clause 7 shall not extend to any information which the disclosing Party  can show:
(a) is in, or has become part of, the public domain other than as a result of a breach of the obligations of confidentiality under this Access Agreement; or
(b) was in its written records prior to the Effective Date and not subject to any confidentiality obligations; or 
(c) was independently disclosed to it by a third party entitled to disclose the same; or
(d) is required to be disclosed under any applicable law, or by order of a court or governmental body or authority of competent jurisdiction or is disclosed in accordance with Clause 8.
7.3 The Supplier and the Participating Employer shall not make any announcement or otherwise publicise the existence of or disclose to any person the provisions of this Access Agreement without the prior written consent of the Employer or as necessary to implement and perform this Agreement, the Framework Contract or any Call Off Contract made pursuant to the Framework Contract..
7.4 The parties obligations under this clause shall survive the termination of this Access Agreement for any reason.
8 FREEDOM OF INFORMATION ACT 2000
8.1 The Supplier and the Participating Employer are to comply with all requests for information they receive from the Employer in accordance with the Freedom of Information Act 2000 (“FoIA”) and the Environmental Information Regulations 2004 (“EIR”) in relation to the Services, the Framework Contract and to the Access Agreement in a timely and efficient manner.
8.2 	The Supplier and the Participating Employer shall use reasonable endeavours to assist the Employer free of charge in complying with such obligations as may be imposed upon the Supplier and/or the Participating Employer and/or the Employer by the FoIA and the EIR including but not limited to:
(a) providing all necessary assistance to the Employer in complying with any Request for Information (as defined in the FoIA) served on the Employer under the FoIA within the time for compliance set out in section 10 of the FoIA or regulation 5 of the EIR;
(b) processing ‘information’ (as defined in the FoIA) or ‘environmental information’ (as defined in the EIR) provided by the Employer in accordance with a record management system which complies with the Lord Chancellor's records management recommendations and code of conduct issued under section 46 of the FoIA;  and 
(c) providing the Employer with a copy of all ‘information’ or ‘environmental information’ in its possession or under its control in the form that the Employer requires within eight (8) Working Days (or such other period as the Employer may specify) of the Employer’s request in order to satisfy any Request for Information.
9 INFORMATION, REPORTING AND MEETINGS
9.1 	The Participating Employer and the Supplier shall each inform the Employer each time a Call-Off Contract is entered into between the Participating Employer and the Supplier and shall inform the Employer each time that a Call-Off Contract to which they are a party is extended. 
9.2 The Supplier shall:
(a) comply with any provisions in the Call-Off Contract regarding timings, content and format of additional reports; and
(b) notify the Employer of any disputes or claims arising between the Supplier and the Participating Employer.
10 TERMINATION
10.1 This Access Agreement shall terminate on the date that the Framework Contract terminates or the date on which a Call-Off Contract terminates, whichever is the latest.
11 ASSIGNMENT AND SUBCONTRACTING
11.1 	This Access Agreement is personal to the Supplier and the Participating Employer and neither the Supplier, the Employer nor the Participating Employer shall novate, assign, delegate, sub-contract, transfer, charge or otherwise dispose of all or any of its rights and responsibilities under this Access Agreement without the prior written agreement of the Parties.
12 GENERAL 
12.1 	A person who is not a Party to this Access Agreement (including any employee, officer, agent, representative or subcontractor of either Party) shall not have the right, (whether under the Contracts (Rights of Third Parties) Act 1999 or otherwise), to enforce any provisions of this Access Agreement without the express prior agreement in writing of the Parties which agreement must refer to this clause. 
12.2 Neither the Supplier and Participating Employer shall pledge the credit of the Employer nor represent themselves as being the Employer nor an agent, partner, employee or representative of the Employer and the Supplier and Participating Employer shall not hold themselves out as such nor as having any power or authority to incur any obligation of any nature, express   or implied, on behalf of the Employer.. Nothing in this Access Agreement and no action taken by the parties pursuant to this Access Agreement shall create, or be deemed to create, a partnership or joint venture or relationship of employer and employee or principal and agent between the Parties and no employee of the Supplier or the Participating Employer shall be deemed to be or have become an employee of the Employer.
12.3 This Access Agreement contains the entire agreement between the parties in relation to its subject-matter and supersedes and replaces with effect from the Effective Date all previous agreements and any prior correspondence or representations between the Employer, the Supplier and the Participating Employer.  
12.4 	The Supplier and Participating Employer acknowledges that this Access Agreement has not been entered into wholly or partly in reliance on, nor has the Supplier or the Participating Employer been given any warranty, statement, promise or representation by the Employer or on behalf of the Employer other than as expressly set out in this Access Agreement. 
12.5 To the extent that any warranties, statements, promises or representations have been given, the  Supplier and Participating Employer irrevocably and unconditionally waive any right they may have to any claim, rights or remedies including any right to rescind this Access Agreement which they might otherwise have had in relation to them. 
12.6 Nothing in Clauses 12.3 to 12.5 will exclude any liability if such misrepresentation was made fraudulently.
12.7 No purported alteration or variation of this Access Agreement shall be effective unless it is in writing, refers specifically to this Access Agreement and is duly executed by each of the Parties to this Access Agreement. For the avoidance of doubt, any term in an Award Letter between the Participating Employer and the Supplier which purports to vary the terms of this Access Agreement shall be ineffective.
12.8 The rights and remedies of either Party in respect of this Access Agreement shall not be diminished, waived or extinguished by the granting of any indulgence, forbearance or extension of time granted by such Party to the other nor by any failure of, or delay by the said Party in ascertaining or exercising any such rights or remedies. Any waiver of any breach of this Access Agreement shall be in writing.  The waiver by either Party of any breach of this Access Agreement shall not prevent the subsequent enforcement of that provision and shall not be deemed to be a waiver of any subsequent breach of that or any other provision.
12.9 If at any time any part of this Access Agreement (including any one or more of the clauses of this Access Agreement or any sub-clause or paragraph or any part of one or more of these clauses) is held to be or becomes void or otherwise unenforceable for any reason under any applicable law, the same shall be deemed omitted from this Access Agreement and the validity and/or enforceability of the remaining provisions of this Access Agreement shall not in any way be affected or impaired as a result of that omission.
13 NOTICES
13.1 Any notices sent under this Access Agreement must be in writing and may be served by personal delivery or by sending the notice by  first class post  to, in relation to the  Supplier and Participating Employer at the addresses set out at the head of this Access Agreement or in relation to the Employer the Laurence House,[                          ] or at such other address as the relevant Party may give for the purpose of service of notices under this Access Agreement and every such notice shall be deemed to have been served upon delivery if served by hand or at the expiration of 3 Working Days after despatch of the same if delivered by first class post. 
13.2 To prove service of any notice it shall be sufficient to show in the case of a notice delivered by hand that the same was duly addressed and delivered by hand and in the case of a notice served by post that the same was duly addressed prepaid and posted in the manner set out above.   
14 DISPUTE RESOLUTION PROCEDURE
14.1 If any dispute arises out of this Access Agreement between the Employer and the Participating Employer and/or the Supplier, the relevant Parties to the dispute shall follow the procedure set out in the Framework Contract. For the avoidance of doubt, if there is a dispute between the Participating Employer and the Supplier, then, the parties shall use the Dispute Resolution clause in the Call-Off Contract.
15 GOVERNING LAW & JURISDICTION
15.1 This Access Agreement and any dispute or claim arising out of, relating to or in connection with it shall be governed by, and construed in accordance with, the laws of England.
15.2 All disputes and claims arising out of, relating to or in connection with this Access Agreement shall be subject,  to the exclusive jurisdiction of the English Courts, to which the parties irrevocably submit.


IN WITNESS of the above, the parties have signed this Access Agreement on the date written at the head of this Access Agreement:


Signed for and on behalf of the Mayor and Burgesses of the London Borough of Lewisham
	Signature:
	............................................

	Name:
	............................................

	Position:
	............................................

	Date:
	............................................




Signed for and on behalf of the Mayor and Burgesses of [                                  ]
	Signature:
	............................................

	Name:
	............................................

	Position:
	............................................

	Date:
	............................................




Signed for and on behalf of [                                   ]
	Signature:
	............................................

	Name:
	............................................

	Position:
	............................................

	Date:
	............................................





1


