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THIS AGREEMENT is made on the             day of                                             2017
BETWEEN: 
(1)
THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF LEWISHAM of Town Hall, Catford, London SE6 4RU (‘the Employer’); and 
(2) 
[                   ] whose registered address is [                               ] (‘the Supplier’).

IT IS AGREED THAT: 
1
The Employer and the Consultant enter into this contract in accordance with the documents identified below. 

2
The documents forming part of this contract are this Agreement: 

2.1
the Contract Data part one 

2.2
the Contract Data part two 

(copies of which (except the clauses of the NEC3 Framework Contract (April 2013)) are annexed and/or have been signed for identification purposes by or on behalf of the Employer and the Supplier). 
2.3
Amendments to core conditions of the Framework Contract

2.4
Option Z: Additional Conditions of Contract

2.5
Framework Scope

2.6
the Supplier’s tender 

2.7
Rates and Prices
2.8
Access Agreement

2.9
Sustainable Procurement Code of Practice
2.10
Parent Company Guarantee

2.11
Professional Team Collateral Warranty

2.12
Form of Sub-Consultant Collateral Warranty


2.13
Form of Deed of Novation




2.14
Form of Collateral Warranty on Novation 


2.15
Form of Performance Bond
2.16
Call-Off Contract incorporating the NEC3 Professional Services Contract (April 2013) subject to the Employer’s amendments and additional conditions of contract.
3
The Contract Date (the date when this contract came into existence) is [                     ] 2017. 

IN WITNESS whereof the Parties have caused this Agreement to be signed on their behalf in duplicate on the date first stated above. 

ATTESTATION CLAUSES OF FRAMEWORK CONTRACT

THE COMMON SEAL of

THE MAYOR AND BURGESSES OF THE

LONDON BOROUGH OF LEWISHAM 

was hereunto affixed 

in the presence of:
In the case of a Limited Company:

Signed as a DEED by:

(Name of Company):..........................................................................................…. 

Registered Office:...................................................................................................

..........................................................................................................................……

Acting by a Director and its Secretary or two Directors:    

Director:..........................................….....…              .......................................……


                    Signature
                             Print Name

Director/Secretary:..................................................   .........................................…


     Signature
           Print Name

In the Case of a Partnership:

Signed as a DEED by:

Partner(s) in the firm of:.................................................................  (name of firm)

Address of Head Office:...........................................................................................

Signature of 1st Partner:...................................……..        ...................................

              Print Name

1st Witness Signature:.......................................……..       .......................................


              Print Name


Address:..............................................................................................................….

Occupation:..........................................................................................................…

Signature of 2nd Partner :....................................………    …..............................

               Print Name

2nd Witness Signature:........................................……..    …....................................


               Print Name

Address:..............................................................................................................….

Occupation:.........................................................................................................….

(repeat for each and every partner)

In the case of an Individual(s):

Signature of 1st Individual:..................................…...   .......................................….


              Print Name  

As a DEED in the presence of: 

1st Witness Signature:........................................…….     ..........…......................….


              Print Name

Address:............................................................................................................…...

Occupation:............................................................................................................

Signature of 2nd Individual:.....................................  .........................................

              Print Name  

As a DEED in the presence of: 

2nd Witness Signature:.............................................    .......................................…


              Print Name

Address:..............................................................................................................…

Occupation:.......................................................................................................…..
CONTRACT DATA 
Part one – Data provided by the Employer 
The Data which will apply to all work under the Framework Contract is: 
· The conditions of this contract are the clauses of the NEC3 Framework Contract (April 2013), as amended by the amendments to the core clauses (Annex 1) and the additional conditions of contract (Annex 2).
· The Employer is 

Name: London Borough of Lewisham
Address: Laurence House, Catford, London SE6 4RU.
· The Framework Information is set out in Annex 3
· The framework scope is set out in Annex 3.
· The selection procedure is not applicable 

· The quotation procedure is not applicable 

· The end date is 4 (four) years from and including the Contract Date. 

The Data which will apply to all Work Package Orders is: 
· As shown in the Annex 13, Call-off Contract incorporating the NEC3 Professional Services Contract (April 2013), amended and added to as appropriate in relation to each specific Order. 
Part two – Data provided by the Consultant 
The Data which will apply to all work under the Framework Contract is: 
· The Consultant is  
Name:

[                             ]
Address: 

[                             ]
· The quotation information is in the Consultant’s tender. 

The Data which will apply to all Work Package Orders is: 
· The Contract Data part two entries as shown in Annex 13, Call-off Contract incorporating the NEC3 Professional Services Contract (April 2013), amended and added to as appropriate in relation to each specific Order. 
ANNEX 1

AMENDMENTS TO CORE CLAUSES OF THE FRAMEWORK CONTRACT 
The clauses of the NEC3 Framework Contract (April 2013) are amended as follows: 

Clause 11: Identified and defined terms
Add the following Clauses 11.2(6), 11.2(7) and 11.2(8):

‘(6)
The Agreement is the form of Agreement annexed to the Contract Data. 

(7)
In this contract, except where the context shows otherwise

· words in the singular also mean the plural, and the reverse
· words in the masculine also mean the feminine and neuter
· a general expression shall not be limited by any more specific expression preceding or following it 

· clause means each separate numbered clause of the conditions of contract 

· paragraph means each separate numbered sub-division of a clause 

· the Gregorian calendar applies
· days means any continuous period of 24 (twenty-four) hours
· week means any continuous period of 7 (seven) days 

· month means calendar month 

· any reference to legislation means such legislation as amended or re-enacted from time to time
· all references in the contract to the scope are deemed to be references to the framework scope.
(8)
The Agreement and these additional conditions of contract prevail over all other parts of this contract.’ 
Clause 20: The Parties’ obligations 
In Clause 20.1, delete “and selects a supplier using the selection procedure.”
In Clause 20.3, after ‘stated in the Framework Information’ add ‘or as reasonably required by the Employer.’

Add the following Clause 20.4: 

‘20.4
The Parties comply with the Additional Conditions of Contract which form part of these additional conditions of contract.’ 

Clause 22: Services and Package Orders 
On line 2 of clause 22.1 delete “quotation procedure” and replace with “scope”.
Clause 30: Completion 
Delete, and substitute:

‘30.1 After the end date

· the Employer may not issue a Time Charge Order or a Package Order 

· the Consultant completes work included in a Work Package ordered before the end date.’ 

‘Corruption 91 
91.1
The Consultant shall not by himself, or in conjunction with any other person, in relation to this contract or any other contract to which the Employer is a party 

· corruptly solicit, receive or agree to receive, for himself or for any other person; or offer or agree to give to any person in the Employer’s service, or any consultant or contractor who has a contract with the Employer, any gift or consideration of any kind as an inducement or reward for doing or not doing anything, or for showing favour or disfavour to any person, or 

· give any fee or reward, the receipt of which is an offence under Section 117(2) of the Local Government Act 1972. 

91.2
The Consultant shall not enter into this or any other contract with the Employer in connection with which commission has been paid or agreed to be paid by him or on his behalf or to his knowledge unless, before any such contract is made, particulars of any such commission, and of the terms and conditions of any agreement for the payment thereof, have been disclosed in writing to the Employer. 

91.3
If 

· the Consultant or anyone employed by him or acting on his behalf (whether with or without the knowledge of the Consultant) breaches this Clause, or 
· the Consultant or anyone employed by him or acting on his behalf is convicted of any offence under the former Prevention of Corruption Acts 1889 to 1916 and/or the Bribery Act 2010 in relation to this contract or any other contract to which the Employer is a party, 

then (in addition to the Employer’s other rights and remedies, and notwithstanding termination of this contract) the Employer shall be entitled to recover from the Consultant the amount or value of any such gift, consideration, fee, reward or commission.’ 
Annex 2 - Option Z: Additional Conditions of Contract
“Access Agreement” means the document contained in Annex 6.  

“End Date” is defined in the Contract Data – part one


“Framework Contract” comprises the core clauses, main option clause, dispute resolution clause, secondary option clauses, additional conditions of contract, the amendments to core clauses, the Contract Data (parts 1 and 2), the Works Information, the Activity Schedule (or Bill of Quantities), the Accepted Programme and any other documents included as contract documents

“Orders” means Time Charge Orders, Package Orders or Work Packages issued under this Framework Contract 

“Participating Employer” means any London Borough as named in the OJEU Notice  

“Rates and Prices” shall have the meaning set out in Annex 5 of this Framework Contract 

“Services” means the range of services covered by this Framework Contract set out in Annex 3 of this Framework Contract
“Special Terms” means any refinement or supplement to a term of the Framework Contract incorporated into an Order

“Working Days” means any week day that is not a Bank Holiday in England

Unless stated otherwise, reference to “parties” in this Framework Contract are references to the Employer, Participating Employers and the Supplier and “party” shall be construed accordingly

In the event of and only to the extent of any conflict between these conditions and any other documents referred to or attached to this Framework Contract, the conflict shall be resolved in accordance with the following order of precedence: 

(1) these conditions shall prevail over other information provided in this document

1
Provision of the Services 

1.1 Where the Supplier agrees to submit a proposal to provide Services the Supplier shall be bound to the Rates and Prices set out in Annex 5. 
1.2 Where required by the Employer, the Supplier shall enter into a collateral warranty agreement(s) and/or Deed of Novation in accordance with the Call-off Contract in the forms set out in this Framework Contract.
2
Participating Employers 

2.1
A Participating Employer may notify the Employer and the Supplier in writing at any time that it wishes to enter into an Access Agreement with the Employer and the Supplier and accordingly become a Participating Employer under this Framework Contract and have access to the Services at the Rates and Prices set out in Annex 5.
2.2
Upon receipt of such notification, and subject to the Acccess Agreement being entered into,  the Supplier shall provide Services to the Participating Employer on the same terms as it provides them to the Employer as set out in this Framework Contract.
2.3
The Supplier acknowledges and agrees that the Employer’s prior permission is required for it to enter into an Access Agreement with a Participating Employer. Permission is to be obtained in writing from the Contract Officer, who shall be the [                                         ] (or successor to this post in the event of any changes thereto).   

3
No Guarantee of Work 

3.1
The Supplier acknowledges and agrees that: 

3.1.1
the Employer does not guarantee any minimum amount of business or spend with the Supplier; and 

3.1.2
this Framework Contract in no way limits the Employer’s right to engage other Suppliers outside of the Framework Contract to provide the Services during the term of this Framework Contract

4.
Equal Opportunities
4.1
The Supplier shall not commit any acts of discrimination against any person or body on grounds of their colour, race, religion, ethnic origin, gender, sexuality, age or disability, and shall comply with all legislation relating to sex discrimination, race relations and/or disability discrimination.

4.2
The Supplier shall comply with the Employer’s Equal Opportunities Policy.

4.3
The Employer is an equal opportunities employer.   The Supplier must also be an equal opportunities employer, and comply fully with all equal opportunities legislation.
4.4
The Supplier shall ensure that it does not discriminate against anyone unlawfully, or treat anyone unfairly, on the grounds of sex, gender, identity, marital, family or part-time status.  The Supplier shall also make sure that anyone acting on its behalf, its employees, and its sub-contractors involved in the Framework Contract, do not do so either, and that those involved in the management or operation of the Framework Contract receive appropriate training on equal opportunities legislation and associated good practice. 
5
Operational and Financial Records 

5.1
Complete records:  The Supplier must maintain complete, current, and accurate financial and operational records in relation to all work carried out.  These records and all other records referred to in this clause and in the Contract must be available for inspection by the Employer, Employer’s internal or external auditors, and any other person authorised by the Employer, at all reasonable times, and copies must be provided to the Employer upon request. Records must be kept in a form approved by the Employer, and must be stored so that they are readily retrievable, and do not suffer damage or deterioration, including where such records are held electronically.     

5.2
Staff records:  The Supplier must maintain complete, current and accurate records of the activities of the Supplier's employees, including any details required to be kept by the Supplier pursuant to this Contract, and details of attendances.  The records must show which staff exercise supervision.

5.3
Claims and complaints:  The Supplier must keep a complete and accurate record of all live claims or complaints by or against the Supplier.  This record must contain sufficient details of the claims/complaints to allow an accurate assessment to be made of any liability or benefit thereunder.  The Supplier must also keep a register of accidents and incidents concerning health and safety.

5.4
Retention of records:  The Supplier must retain all such records during the duration of the Contract and for at least 6 (six) years after the Supplier completes the performance of its obligations under this Contract. 

5.5
Requests for information:  The Supplier must provide requested information and/or documents no later than 10 (ten) business days from the date of the request, or sooner if (in the opinion of the Employer) that is necessary.  This provision will survive for the above period for the retention of records. 

6.
Data Protection and Confidential Information
6.1 
The Supplier will comply with all legislation (including, without limitation, the Data Protection Act 1998) concerning, directly or indirectly, confidential information or personal data (as defined by the Data Protection Act 1998), relating to any individual, which it receives as a result of performing this Contract; and will comply with any notification or security requirements regarding such confidential information and personal data which may be required by such legislation, or which the Employer requires in writing. The Supplier will use its best endeavours to ensure that all its sub-contractors, and employees comply with this clause.

6.2
The Supplier must not, without the Employer’s prior written consent, disclose to, or allow any third party to become aware of, any personal data which it becomes aware of, or gains possession of, pursuant to this Contract, save where such disclosure is required by law, in which event the Supplier shall notify the Employer and the subject of such disclosure as soon as practicable.

7.
Sustainable Procurement Code of Practice

The Supplier shall comply with all relevant requirements of the Employer’s Sustainable Procurement Code of Practice, a copy of which is annexed at Annex 7.
8.
Accuracy of Information
8.1
The Contractor warrants that:


8.1.1
all information, representations, and other matters of fact, communicated to the Employer by the Supplier, are true to the best of its knowledge, and complete and accurate in all respects; and 


8.1.2
it is entitled to use and disseminate all or any of the information used by it in performing its duties and obligations under this Contract, and agrees to be responsible for all costs, claims, actions, demands and proceedings made against it by third parties as a result of a breach by the Supplier of this warranty, or of any copyright, or on account of infringement of any other protected right contained therein.

9.
General Liability

The Employer shall be entitled to recover from the Supplier as a debt, or from any payment due to the Supplier, an amount representing costs, damages or liabilities, arising out of any breach of the terms of this Contract of whatsoever nature, except where the breach of contract has arisen through the Employer’s wrongful action, omission or negligence. 

10.
Apprenticeships and work placements 

10.1
The Supplier acknowledges that the Employer is committed to improving opportunities for young people to obtain work placements and apprenticeships to gain work skills and increase their opportunity of obtaining permanent employment. In pursuance of this commitment, it requires the Supplier to 

i)
 use its best endeavours to provide work placements and apprenticeships for young persons resident within the Borough during the currency of the Agreement and;

      ii)
comply with, and deliver its obligations under this Agreement in a manner which is consistent with achieving the any key performance indicators relating to its arrangements for work placements and apprenticeships.
11.
Information on Re-tendering

If requested to do so by the Employer, the Supplier shall provide to the Employer, at the Supplier’s expense, any information considered to be relevant by the Employer, whether in relation to the Supplier’s staff or otherwise, to permit the Employer to prepare the necessary documentation and meet its obligations in respect of any subsequent re-tendering of a contract or contracts similar to the Contract, to the extent that is required to ensure the Employer is not in breach of any of its legal duties (statutory or otherwise).

12.
Health and Safety

12.1
The Supplier shall in its performance of the Contract comply with all requirements for protecting the health and safety of its employees, or of any other persons in or near the site of the work, and of any members of the public, as are contained in Construction (Design and Management) Regulations 2015,  the Health and Safety at Work Acts, Regulations, Guidance Notes, Codes of Practice, orders or rules of law to the extent that they touch or concern health or safety at work (save insofar as they touch or concern matters deemed by Part II of the Local Government Act 1988 to be non-commercial matters), at no cost to the Employer.

12.2
The Supplier shall provide such information and documents as the Employer may require as evidence of such compliance.

12.3
The Supplier shall (unless otherwise agreed in writing by the Employer) ensure that there shall be a safety officer who shall be concerned with the health, safety and welfare of the Supplier’s employees, of any other persons in or near any site, and/or of members of the public who are likely to be adversely affected by the work (the “Safety Officer”).

12.4
The Supplier shall:


12.4.1
notify the Employer of the name of the Safety Officer;


12.4.2
ensure that the Safety Officer properly and sufficiently monitors the carrying out of work under the Contract, carrying out such inspection of sites as is reasonably necessary for such purpose, and that not less than once during each calendar month the Safety Officer makes (and provides to the Employer a copy of) a written report showing what inspections have been carried out and what steps have been taken in connection with, and/or to ensure compliance with, the Supplier's obligations under this clause.

12.5
The Supplier shall:

12.5.1
inform the Employer as soon as becoming aware of any prosecution of the Supplier for any offence pertaining to the health and safety of its employees, or of any other persons; of any conviction resulting from such prosecution; and shall provide the Employer with such further information and documents as the Employer may require;

12.5.2
consult regularly with such health and safety representatives or committees as the Supplier’s employees may appoint or establish.

12.6
The Supplier shall take such steps as are necessary to ensure that its operatives engaged upon the work are competent to carry out their respective tasks with due regard to the Supplier’s obligations under the above Acts and other instruments, and in the interests of the health and safety of persons engaged in the work, or present on any site, and of the general public.

12.7
The Supplier shall notify the Employer forthwith if asbestos or any other dangerous or potentially dangerous material or condition is discovered on any site, and shall if so directed by the Employer suspend all further works at such site unless and until otherwise directed by the Employer.

13.
Conflict of Interest

The Supplier shall notify the Employer as soon as it becomes aware that it may have a conflict of interest in any matter connected with the performance of the Contract, or that such potential conflict has arisen, or is likely to arise.  The Supplier shall not employ any employee of the Employer without the prior written consent of the Employer, which the Employer may withhold in its absolute discretion.

14.
Freedom of Information

14.1
The Supplier and the Employer acknowledge and agree that the Employer is subject to legal duties under the Freedom of Information Act 2000 (“FOIA”), which may require it to disclose on request information relating to this Contract or otherwise relating to the Supplier. 

14.2
The Supplier and the Employer acknowledge and agree that the Employer is required by law to consider each and every request made under FOIA for information.

14.3
The Supplier acknowledges and agrees that all decisions made by the Employer pursuant to a request under FOIA is solely a matter for, and at the discretion, of the Employer. 

14.4
Notwithstanding anything in this Contract to the contrary (including, without limitation, any obligations of confidentiality), the Employer shall be entitled to disclose information in whatever form pursuant to a request made under FOIA, save that in relation to any information that is Exempt Information. The Employer shall use reasonable endeavours (but shall not be obliged) to consult the Supplier, and shall not:

14.4.1
confirm or deny that information is held by either of them; or

14.4.2
disclose information requested; 


to the extent that, in the Employer’s opinion, the information is eligible in the circumstances for an exemption, and that therefore the Employer may lawfully refrain from doing either of the things described.

14.5
The Employer shall in no event be liable to the Supplier for any loss, damage, harm or detriment, howsoever caused, arising from, or in connection with, the proper and lawful disclosure under FOIA of any Exempt Information (as defined in FOIA) or any other information, whether relating to this Contract or otherwise.

14.6
The Supplier shall assist the Employer as reasonably necessary to enable the Employer to comply with its obligations under FOIA.

14.7
The Supplier shall treat as confidential all documents and information provided by the Employer during, or in connection with, the performance of this Contract which contains Exempt Information.  Such documents and information shall not be used by the Supplier except for the purposes for which they were made available, and shall not be disclosed by the Supplier to any other person without the prior written consent the Employer.  The Supplier shall use all reasonable endeavours to ensure that its employees and its sub-suppliers are under a similar obligation of confidentiality in respect of the relevant documents and information.  The above restriction shall not apply to information which:

14.7.1
is or has become part of the public domain, other than as a result of a breach of the Supplier’s obligations of confidentiality under this Contract; or

14.7.2
is disclosed to sub-contractor.

14.8
The Employer reserves the right to share information about the Supplier’s performance under this Contract with any government department or government agency or other public body.

14.9
The provisions of this clause will apply for the duration of the Contract and after its termination.
15
Assignment and Sub Contracting 

15.1
The Employer shall be entitled to assign or novate this Framework and the Supplier agrees to join in any written Framework Contract which may be necessary to achieve this purpose

15.2
The Supplier shall not be entitled to assign this Framework Contract either in whole or in part without the prior written consent of the Employer. Where such consent is given, this may be subject to conditions at the discretion of the Employer
15.3
The Supplier shall not sub contract in whole or part the performance of obligations under this Framework Contract without the prior written consent of the Employer other than to parties mentioned in the Supplier’s Tender

15.4
Where the Supplier sub contracts the performance of its obligations under this Framework Contract (in whole or in part), the Supplier shall ensure that the Terms and Conditions of this Framework Contract are reflected in the terms of the sub contract unless otherwise agreed by the Employer
16
Variation
16.1
No variation or amendment to this Framework Contract shall be binding unless in writing and signed by the duly authorised representatives of the Employer and of the Supplier and expressed to be for the purpose of variation or amendment

17
Notices 

17.1 All notices must be in writing.
17.2
Any notice may be served by leaving it with or sending it by prepaid first class post or by facsimile to, the parties at their addresses set out in this Framework Contract (or to such addresses as shall have been duly notified in accordance with this clause) 

17.3
Notices delivered by hand shall be deemed to have been delivered when handed over. Notices sent by post shall be deemed to have been delivered on the first Working Day after posting and notices given by facsimile shall deemed to have been served upon successful transmission between the hours of 9am and 5pm on any Working Days, subject to a confirmatory copy being sent by pre-paid first class post or by hand by the end of the next Working Day

18
No Agency, Partnership or Joint Venture 

18.1
Nothing contained in this Framework Contract shall be construed as creating an agency, partnership or joint venture relationship between the parties

19
Applicable Law 

19.1
This Framework Contract shall be governed by English law and the parties submit to the exclusive jurisdiction of the English courts

20
Rights of Third Parties 

20.1
Save for any right conferred by this Framework Contract on a Participating Employer, the provisions of the Framework Contracts (Rights of Third Parties) Act 1999 shall not apply to this Framework Contract and accordingly the parties do not intend any third party to have any right in respect of this Framework Contract by virtue of that Act

19
Entire Framework Contract 
19.1
This Framework Contract constitutes the entire Framework Contract and understanding of the Parties as to its subject matter and there are no provisions, terms, conditions or obligations, whether oral or written, express or implied, other than those contained or referred to in this Framework Contract. The Supplier acknowledges that it has not entered into the Framework Contract on the basis of and does not rely on any warranty or representation made by the Employer or any of its officers 

20
Severance
20.1
Any clause or provision of this Framework Contract which is held to be illegal or unenforceable (in whole or in part) under any enactment or rule of law shall no longer form part of this Framework Contract

20.2
In the event that a clause or provision (or part of a clause or part of a provision) is excluded under clause Z 20.1, the validity and enforceability of the remainder of this Framework Contract shall not be affected

21
Survival of Certain Clauses 
21.1
The clauses of this Framework Contract which by their nature are intended to survive expiry or termination of this Framework Contract shall accordingly survive the expiry or termination of the Framework Contract

ANNEX 3
THE FRAMEWORK SCOPE 
ANNEX 4

SUPPLIER’S TENDER
ANNEX 5
RATES AND PRICES
ANNEX 6
ACCESS AGREEMENT

ANNEX 7
SUSTAINABLE PROCUREMENT CODE OF PRACTICE

ANNEX 8
PARENT COMPANY GUARANTEE

THIS AGREEMENT is made the         day of                                20[   ] 

BETWEEN: 
(1) 
[             ] whose registered office is [                                              ] (Registered Company Number: [                     ]) (‘the Guarantor’); and 

(2)
[                                     ] of [                            ] (‘the Employer’, which term shall include its successors and assignees). 
WHEREAS by an Agreement (‘the Contract’) dated [ ] 20[   ] and made between the Employer of the one part and [                         ] (‘the Consultant’) of the other part, the Consultant undertook the execution of certain services (‘the Services’) in accordance with the terms and conditions of the Contract. 

NOW THIS DEED WITNESSETH as follows: 

1
The Guarantor hereby absolutely irrevocably and unconditionally guarantees to the Employer the due and punctual performance by the Consultant of all the obligations on the part of the Consultant under or pursuant to the Contract (‘the Terms’) and (as a separate stipulation and as primary obligor) agrees that if the Consultant shall in any respect commit any breach of or fail to fulfil any of the Terms, then the Guarantor will forthwith perform and fulfil in place of the Consultant each and every Term in respect of which the Consultant has defaulted or which is unfulfilled by the Consultant. The Guarantor shall be liable to the Employer for all losses, damages, expenses, liabilities, claims, costs or proceedings which the Employer may suffer or incur by reason of the said failure or breach. 

2
The Guarantor shall be, and continue to be, liable under this Agreement even if the Contract is or becomes not binding on, or unenforceable against, the Consultant, for any reason whatever. No alterations in the Contract, or in the Services, and no extension of time, forbearance or forgiveness, nor any act, matter or thing whatsoever except an express release by the Employer, shall in any way release or reduce any liability of the Guarantor hereunder. References to the Contract in this Agreement shall include all amendments, variations and additions to it, whether made before or after the date hereof. 

3
This guarantee shall remain in full force and effect until performance in full of the Terms, notwithstanding: 

(a)
the insolvency or liquidation of the Consultant, the Guarantor or any other person; 

(b)
any disclaimer of the Contract by a liquidator of the Consultant; and/or any feature of the Contract, the negotiations prior to the Consultant and 

the Employer entering into the Contract, or the performance of the Contract, making it ineffective or unenforceable. 

4
Until the Terms have been unconditionally and irrevocably performed in full, the Guarantor shall not by virtue of any performance or payment made by it or otherwise: 

(a)
be subrogated to any rights, security or moneys held or received or receivable by the Employer; or 

(b)
be entitled to exercise any right of contribution from any co-surety in respect of such performance and liabilities under any other guarantee, security or agreement; or 

(c)
exercise any right of set-off or counterclaim against the Consultant or any such co-surety; or 

(d)
receive, claim or have the benefit of any payment, distribution, security or indemnity from the Consultant or any such co-surety; or 

(e)
unless so directed by the Employer (when the Guarantor will prove, and turn over any realisations to the Employer, in accordance with such directions) claim as a creditor of the Consultant or any such co-surety in competition with the Employer. 

5
No delay or omission of the Employer in exercising any right, power or privilege hereunder shall impair such right, power or privilege or be construed as a waiver of such right, power or privilege nor shall any single or partial exercise of any such right, power or privilege preclude any further exercise thereof or the exercise of any other right, power or privilege. The rights and remedies of the Employer herein provided are cumulative and not exclusive of any rights or remedies provided by law. 

6
A waiver given or consent granted by the Employer under this guarantee will be effective only if given in writing and then only in the instance and for the purpose for which it is given. 

7
(a)
If at any time any one or more of the provisions of this guarantee is or becomes invalid, illegal or unenforceable in any respect under any law, the validity, legality and enforceability of the remaining provisions hereof shall not be in any way affected or impaired thereby.


(b)
As a separate and alternative stipulation the Guarantor unconditionally and irrevocably agrees that any sum expressed to be payable by it or obligation to be performed by it under this guarantee but which is for any reason (whether or not now existing and whether or not now known or becoming known to the Guarantor) not recoverable from or enforceable against the Guarantor on the basis of a guarantee shall nevertheless be recoverable from or enforceable against the Guarantor as if the Guarantor were the sole principal debtor or obligor (where relevant). 

8
(a)
Any notice, demand or other communication to be served under this guarantee may be served upon the Guarantor only by posting by first class post or delivering the same or sending the same by facsimile transmission to the Guarantor at its address or facsimile number shown below: 

Address: [                                                                                      ]
Fax: [                                                           ]
or at such other address or number as the Guarantor may from time to time notify in writing to the Employer. 


(b)
Any notice, demand or other communication to be served under this guarantee may be served upon the Employer only by posting by first class post or delivering the same or sending the same by facsimile transmission to the Employer at its address or facsimile number shown below: 

Address:   [                             ]
Fax: [                                        ]
or at such other address or number as the Employer may from time to time notify in writing to the Guarantor. 

9
A notice or demand served by first class post shall be deemed duly served on the second business day after the date of posting and a notice or demand sent by facsimile transmission shall be deemed to have been served at the time of transmission unless served after 5.00 p.m. in the place of intended receipt in which case it will be deemed served at 9.00 a.m. on the following business day. For the purposes of this paragraph ‘business day’ means a day on which commercial banks are open for business in London. 

10
In proving service of any notice it will be sufficient to prove, in the case of a letter, that such letter was properly stamped or franked first class, addressed and placed in the post and, in the case of facsimile transmission, that such facsimile was duly transmitted on a business day to a current facsimile number of the addressee at the address referred to above. 
11
The Employer shall be entitled to assign or transfer all or any of the Employer’s rights under this guarantee without the consent of the Guarantor. 
12
The proper law of this guarantee shall be the law of England. 
IN WITNESS whereof the Guarantor has executed this Deed on the date first stated above. 
THE COMMON SEAL of

[                                          ]
was hereunto affixed 

in the presence of: 
In the case of a Limited Company:

Signed as a DEED by:

(Name of Company):..........................................................................................…. 

Registered Office:...................................................................................................

..........................................................................................................................……

Acting by a Director and its Secretary or two Directors:    

Director:..........................................….....…              .......................................……


                    Signature
                             Print Name

Director/Secretary:..................................................   .........................................…


     Signature
           Print Name

Appendix 9A

	Professional Team Collateral Warranty
[Consultant]
and
[Beneficiary]



	In connection to [                 ]
	

	                                        20


THIS DEED is made on                                    20[    ]

BETWEEN:

(1) [                          ] of [         ] (the "Beneficiary") and

(2) [MEMBER OF PROFESSIONAL TEAM] whose registered office is at [         ] (the "Consultant") and

(3) [CONTRACTOR] whose registered office is at [
        ] (the "Contractor") [Employer/Funder warranty only]

RECITALS

(A)  [                    ] of [                   ] (the "Employer") has or proposes to carry out [   ] (the "[Development/Project]") at [                ] (the "Site").  
(B) [The [Developer/Employer] has entered into a building contract dated [                    ] with [                    ] (the "Contractor") for [the design and construction of the [Development/Project]].]  Amend as applicable.  If Employer has entered into a development agreement amend accordingly. 
(C) The Consultant has been appointed by the [Developer] [Employer][Contractor] to act in the capacity of [         ] and for the performance of other services in connection with the [Development/Project] upon the terms and conditions contained in an agreement (the "Appointment") dated [    ] 201[  ].  [By a deed of novation dated [                    ] the Appointment was novated to the Contractor].

(D) The Consultant has agreed to enter into this deed in favour of the Beneficiary.

THE PARTIES AGREE AS FOLLOWS:

1. CONSIDERATION

In consideration of the payment of £1 by the Beneficiary (receipt of which is hereby acknowledged by the Consultant), and without prejudice to the rights and obligations of the Consultant under any contract in respect of the [Development/Project] to which the Consultant is a party, the Consultant agrees to the terms and conditions set out in this deed.

2. Warranties/Undertakings

The Consultant hereby warrants and undertakes to the Beneficiary:

2.1 that in respect of all matters which lie within the scope of its professional responsibilities in relation to the Development it has exercised and will continue to exercise all the reasonable skill, care and diligence to be expected of a properly qualified and competent professional [insert discipline] experienced in carrying out services for a project of a similar size, scope and complexity to the Development; 

2.2 that it has performed and shall continue properly and diligently to perform all of its duties and obligations under the Appointment;

2.3 that, subject to clause 2.1, it has not used or specified for use and shall not use or specify for use in connection with the Development any goods, materials, substances or products not in accordance with relevant British and European Standards and Codes of Practice or otherwise generally known or suspected within the construction industry at the time of specification to be deleterious to health and safety or to the durability of the Development in the particular circumstances in which they are used. 

3. Liability of Consultant

3.1 The obligations of the Consultant under or pursuant to clause 2 hereof shall not be released, diminished or in any other way affected by any independent enquiry into any relevant matter which may be made or carried out by or on behalf of the Beneficiary by any person nor by any action or omission of any person whether or not such action or omission might give rise to an independent liability of such person to the Beneficiary.

3.2 The Consultant shall be entitled in any action or proceedings by the Beneficiary to rely on any limitations of liability in the Appointment and to raise the equivalent rights in defence of liability save for set-off and counterclaim as it would have had against the "client" under the Appointment.

4. Insurance

Without prejudice to its obligations under this deed or otherwise at law the Consultant shall effect and maintain for the duration of the Appointment and for a period of twelve years from the date of practical completion in respect of the Development (provided always that such insurance is generally available in the UK market at commercially reasonable rates and terms) with a well-established insurance office or underwriter of repute carrying on business in the United Kingdom the professional indemnity insurance required by the Appointment with a limit of indemnity of not less than two million pounds (£2,000,000.00) for any one occurrence or a series of occurrences arising out of any one event in respect of any negligence (which for the avoidance of doubt shall include any negligent act, error, omission, or default) on the part of the Consultant in the performance of its duties under the Agreement.  The Consultant shall produce to the Beneficiary from time to time such evidence as the Beneficiary may reasonably require to satisfy itself that the terms of this clause have been complied with, and shall inform the Beneficiary immediately if such insurance ceases to be so available in the market as aforesaid in order that the Consultant and Beneficiary may discuss the means of best protecting their respective interests in the Development in the absence of such insurance.
5. Licence

The Consultant as beneficial owner hereby grants to the Beneficiary an irrevocable, royalty-free, non-exclusive licence to use and reproduce all drawings, plans, specifications, records, calculations, and all other documents, and all revisions thereof and additions thereto, and the designs contained in them prepared or to be prepared by the Consultant (the "Documents") for any purpose whatsoever connected with the Development and/or the Site including but without limitation the execution, completion, maintenance, letting, management, sale, advertisement, alteration, reinstatement and repair thereof.  The Consultant shall not be liable for any such use by the Beneficiary of any of the Documents for any purpose other than that for which the same were prepared by or on behalf of the Consultant. Such licence shall carry the right to grant sub-licences and shall be transferable to third parties.

6. Assignment

The Beneficiary may (without the consent of the Consultant being required) assign and/or charge the benefit of this deed to any third party on two occasions only.

7. continuing effect

Notwithstanding the completion of the [Development/Project] or any part thereof this deed shall continue to have effect, provided that no action or proceedings for any breach of this deed shall be commenced against the Consultant after the expiry of twelve (12) years from the date of practical completion of the whole of the [Development/Project].

8. [JOINT AND SEVERAL LIABILITY

Where the Consultant consists of more than one person the covenants, warranties and undertakings on the part of the Consultant herein contained shall be deemed to be made by each and every such person jointly and severally.] [only applicable where consultant is a partnership]

9. Law

This deed shall be governed by and construed in accordance with the laws of England and Wales and the parties hereto irrevocably submit to the exclusive jurisdiction of the English Courts.

10. third party rights

A person who is not a party to this deed has no right which would not have existed but for the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this deed.

IN WITNESS whereof this deed has been executed and delivered on the date first above written

THE COMMON SEAL of

[                                          ]
was hereunto affixed 

in the presence of: 
In the case of a Limited Company:

Signed as a DEED by:

(Name of Company):..........................................................................................…. 

Registered Office:...................................................................................................

..........................................................................................................................……

Acting by a Director and its Secretary or two Directors:    

Director:..........................................….....…              .......................................……


                    Signature
                             Print Name

Director/Secretary:..................................................   .........................................…


     Signature
           Print Name

Appendix 9B

	Sub-Consultant’s Collateral Warranty
[              ]
and
London Borough of Lewisham



	In connection to the [               ]
	

	                                        


THIS DEED is made on                                   day of                     20

BETWEEN:

(4) The Mayor and Burgesses of the London Borough of Lewisham of Lewisham Town Hall, Catford SE6 4RU (the "Beneficiary") and

(5) [
] whose registered office is at [

] (the "Sub-Consultant") and

(6) [
] whose registered office is at [

] (the " Consultant ")
RECITALS

(E) The Beneficiary has or proposes to carry out the works comprising [

] (the "Project") at [
] (the "Site").  
(F) The Beneficiary has entered into an appointment building contract dated [
] with the Consultant for the design and construction of the Project.

(G) The Sub-Consultant has been appointed by the Consultant to act in the capacity of a [
] and for the performance of other services in connection with the Project upon the terms and conditions contained in an agreement (the "Sub-Contract") dated [

].  The Sub-Consultant has agreed to enter into this deed in favour of the Beneficiary.

THE PARTIES AGREE AS FOLLOWS:

11. CONSIDERATION

In consideration of the payment of £1 by the Beneficiary (receipt of which is hereby acknowledged by the Sub-Consultant), and without prejudice to the rights and obligations of the Sub-Consultant under any contract in respect of the Project to which the Sub-Consultant is a party, the Sub-Consultant agrees to the terms and conditions set out in this deed.

12. Warranties/Undertakings

The Sub-Consultant hereby warrants and undertakes to the Beneficiary:

12.1 that in respect of all matters which lie within the scope of its professional responsibilities in relation to the Project it has exercised and will continue to exercise all the reasonable skill, care and diligence to be expected of a properly qualified and competent professional [

] experienced in carrying out services for a project of a similar size, scope and complexity to the Project; 

12.2 that it has performed and shall continue properly and diligently to perform all of its duties and obligations under the Sub-Contract;

12.3 that, subject to clause 2.1, it has not used or specified for use and shall not use or specify for use in connection with the Project any goods, materials, substances or products not in accordance with relevant British and European Standards and Codes of Practice or otherwise generally known or suspected within the construction industry at the time of specification to be deleterious to health and safety or to the durability of the Project in the particular circumstances in which they are used. 

13. Liability of Sub-Consultant
13.1 The obligations of the Sub-Consultant under or pursuant to clause 2 hereof shall not be released, diminished or in any other way affected by any independent enquiry into any relevant matter which may be made or carried out by or on behalf of the Beneficiary by any person nor by any action or omission of any person whether or not such action or omission might give rise to an independent liability of such person to the Beneficiary.

13.2 The Sub-Consultant shall be entitled in any action or proceedings by the Beneficiary to rely on any limitations of liability in the Sub-Contract and to raise the equivalent rights in defence of liability save for set-off and counterclaim as it would have had against the "client" under the Sub-Contract.

14. Insurance

Without prejudice to its obligations under this deed or otherwise at law the Sub-Consultant shall effect and maintain for the duration of the Sub-Contract and for a period of twelve years from the date of practical completion in respect of the Project (provided always that such insurance is generally available in the UK market at commercially reasonable rates and terms) with a well-established insurance office or underwriter of repute carrying on business in the United Kingdom the professional indemnity insurance required by the Sub-Contract with a limit of indemnity of not less than two million pounds (£2,000,000.00) for any one occurrence or a series of occurrences arising out of any one event in respect of any negligence (which for the avoidance of doubt shall include any negligent act, error, omission, or default) on the part of the Sub-Consultant in the performance of its duties under the Agreement.  The Sub-Consultant shall produce to the Beneficiary from time to time such evidence as the Beneficiary may reasonably require to satisfy itself that the terms of this clause have been complied with, and shall inform the Beneficiary immediately if such insurance ceases to be so available in the market as aforesaid in order that the Sub-Consultant and Beneficiary may discuss the means of best protecting their respective interests in the Project in the absence of such insurance.
15. Licence

The Sub-Consultant as beneficial owner hereby grants to the Beneficiary an irrevocable, royalty-free, non-exclusive licence to use and reproduce all drawings, plans, specifications, records, calculations, and all other documents, and all revisions thereof and additions thereto, and the designs contained in them prepared or to be prepared by the Sub-Consultant (the "Documents") for any purpose whatsoever connected with the Project and/or the Site including but without limitation the execution, completion, maintenance, letting, management, sale, advertisement, alteration, reinstatement and repair thereof.  The Sub-Consultant shall not be liable for any such use by the Beneficiary of any of the Documents for any purpose other than that for which the same were prepared by or on behalf of the Sub-Consultant. Such licence shall carry the right to grant sub-licences and shall be transferable to third parties.

16. Assignment

The Beneficiary may (without the consent of the Sub-Consultant being required) assign and/or charge the benefit of this deed to any third party on two occasions only.

17. continuing effect

Notwithstanding the completion of the Project or any part thereof this deed shall continue to have effect, provided that no action or proceedings for any breach of this deed shall be commenced against the Sub-Consultant after the expiry of twelve (12) years from the date of practical completion of the whole of the Project.

18. [JOINT AND SEVERAL LIABILITY

Where the Sub-Consultant consists of more than one person the covenants, warranties and undertakings on the part of the Sub-Consultant herein contained shall be deemed to be made by each and every such person jointly and severally.] [only applicable where Sub-Consultant is a partnership]

19. Law

This deed shall be governed by and construed in accordance with the laws of England and Wales and the parties hereto irrevocably submit to the exclusive jurisdiction of the English Courts.

20. third party rights

A person who is not a party to this deed has no right which would not have existed but for the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this deed.

IN WITNESS whereof this deed has been executed and delivered on the date first above written

Executed as a deed with the common seal
)

of The Mayor and Burgesses of the 
)

London Borough of Lewisham
)

in the presence of:
)

In the case of a Limited Company:

Signed as a DEED by:

(Name of Company):..........................................................................................…. 

Registered Office:...................................................................................................

..........................................................................................................................……

Acting by a Director and its Secretary or two Directors:    

Director:..........................................….....…              .......................................……


                    Signature
                             Print Name

Director/Secretary:..................................................   .........................................…


     Signature
           Print Name

ANNEX 10
Form of Deed of Novation

DATED                               
            20[  ]
[image: image1]

The London Borough of Lewisham


and


The Contractor

and

    [                                      ]

 ADVANCE \y 530 _____________________________________________

NOVATION OF APPOINTMENT OF CONSULTANT
In relation to [                     ]
______________________________________________
THIS DEED is made                                                                                  20[   ]

BETWEEN:

(1)
THE LONDON BOROUGH OF LEWISHAM of Town Hall, Rushey Green, Catford, London SE6 4RU (hereafter “the Council”)

(2)
[ The Contractor](insert full details) [(Company Registration No. [         ])] [whose registered office is at] [of] [                                        ] (“the Contractor”)

(3)
[                    ]  (Company Registration No.                ) whose registered office is at [                                   ] (“the Consultant”);

WHEREAS:

(A)
By an Agreement in writing dated [                             ] 20[ ] (“the Agreement”) the Council appointed the Consultant to carry out [architectural] services as specified in the Scope (“the Scope”) to include [         ] in relation to [     ]  of [   ] (“the Site”) in the London Borough of Lewisham (the Project).  This appointment is referred to as “the Appointment” for the purpose of this Deed.

(B)
The Appointment was entered into on the basis that the Council then intended to tender a contract for the [build and development of the         ] to a third party (‘The Contractor) 
(C)
The Appointment provides that the Council may require the Consultant to enter into a deed or deeds of novation, novating the Appointments from the Council to the Contractor. 

(D)
The Council Consultant and Contractor have agreed that from the date of this agreement the Contractor shall assume the obligations of the Council and that the Consultant shall perform its obligations under the Appointment in favour of the Contractor and that the Council and the Consultant shall each release the other from any obligations owed by the other to them under the Appointment, save that the Council is entitled to enter into a collateral warranty with the Consultant in respect of services provided and any further services to be provided under the Appointment.

NOW THIS DEED WITNESSES and the parties agree as follows:

1.
Novation of Appointment

1.1
The Appointment is hereby novated from the Council and the Consultant to the Contractor and the Consultant.

1.2
The Council hereby releases and discharges the Consultant from any and all obligations and liabilities owed to the Council under the Appointment save that the Council has entered into a collateral warranty with the Consultant of even date in respect of the services provided and any further services to be provided under the Appointment.
1.3
The Consultant undertakes to perform the Appointment and to be bound by its terms in every way as if the Contractor were, and had been from the inception, a party to the Appointment in lieu of the Council. 
1.4
The Consultant hereby releases and discharges the Council from any and all obligations and liabilities owed to the Consultant under the Appointment and accepts the liability of the Contractor under the Appointment in lieu of liability of the Council.
1.5
Without prejudice to clause 1.3, the Consultant warrants to the Contractor that it shall be liable for any loss or damage suffered or incurred by the Contractor arising out of any negligent act, default or breach by the Consultant in the performance of its obligations under the Appointment prior to the date of this agreement. Subject to any limitation of liability in the Appointment, the Consultant shall be liable for such loss or damage notwithstanding that such loss or damage would not have been suffered or incurred by the Council (or suffered or incurred to the same extent by the Council).

1.6
The Contractor undertakes to perform the Appointment and be bound by its terms in every way as if the Contractor were, and had been from the inception, a party to the Appointment in lieu of the Council.

2.
Collateral Warranties and Other Rights

2.1
Nothing in this Deed shall derogate from or otherwise affect any collateral warranty given by the Consultant to any third party whether in respect of the Works or otherwise.

2.2
The Consultant shall at the request of the Council enter into a collateral warranty with any Tenant Purchaser Funder (as those terms are defined in the Appointment) in the form set out in the Appointment within fourteen days of such request. 

3.
Acknowledgment of Payment 

3.1
The Consultant acknowledges that up to the date of this deed he has been paid the 
sum of [                     ] POUNDS (£[               ]) exclusive of value added tax by the 
Council.

4.
Consultancy Agreement in Force

4.1
The terms and conditions of this deed represent the entire agreement between the parties relating to the novation of the Appointment and except as specifically amended by this deed all the terms and conditions of the Appointment remain in full force and effect.

5.
Termination of Appointment

5.1
The parties acknowledge that the Appointment will expire upon the execution of the Deed.  The parties further acknowledge that the Consultant will on the same day as 
the termination of the Appointment, enter into a new appointment with the Council to 
carry out certain monitoring and reporting services in relation to the Project.

6.
Proper Law and Jurisdiction

6.1
This agreement and the rights and obligations of the parties hereto shall be governed and construed according to English Law. Any dispute shall be subject to the jurisdiction of the English Courts.

6.2
The definitions given in the Recitals hereto shall apply to this Deed.

7.
Contracts (Rights of Third Parties) Act 1999

7.1
Save where expressly stated to the contrary, the provisions of the 
Contracts (Rights of Third Parties) Act 1999 are specifically excluded 
from this Deed.

EXECUTED AND DELIVERED as a deed:

Executed as a deed with the common seal
)

of The Mayor and Burgesses of the 
)

London Borough of Lewisham
)

in the presence of:
)

In the case of a Limited Company:

Signed as a DEED by:

(Name of Company):..........................................................................................…. 

Registered Office:...................................................................................................

..........................................................................................................................……

Acting by a Director and its Secretary or two Directors:    

Director:..........................................….....…              .......................................……


                    Signature
                             Print Name

Director/Secretary:..................................................   .........................................…


     Signature
           Print Name

ANNEX 11
Form of Collateral Warranty on Novation


DATED
20[  ]
[image: image2]
[                           ] 

(“the Consultant”)


and


The London Borough of Lewisham


(“the Council”)

[image: image3]
CONSULTANT’S DEED OF WARRANTY

relating to [                     ]
[image: image4]
THIS DEED is made on


BETWEEN:

(1)
 [                         ]  (Company Registration No.  ) whose registered office is at            [                                 ] (“the Consultant”); and

(2)
The London Borough of Lewisham of Town Hall, Rushey Green, Catford, London SE6 4RU (“the Council”).

WHEREAS:

(A)
By an Agreement in writing dated the      of                        20[ ] (“the Appointment”) the Consultant was appointed by the Council to carry out the services as specified in the Scope to include [                ] at [                   ] ( ‘the Site’) for  [                  ] (‘the Project’).

(B)
The services specified in the Scope are to be carried out in anticipation of a          [                             ] on the Site which is being  procured by the Council. 

(C)
By a novation agreement entered into on even date between [
] of [
] (“the Contractor”), the Council and the Consultant, the Contractor appointed the Consultant and accordingly the Council discharged the Consultant from any and all obligations and liabilities under the Appointment save in respect of the services provided and any further services to be provided under this Collateral Warranty.

(D) 
The Consultant has agreed under the terms of the Appointment to enter into a collateral warranty in favour of the Council on novation of the Appointment.

NOW THIS DEED WITNESSES in consideration of the sum of One Pound (£1.00) paid by the Council, receipt of which the Consultant acknowledges, as follows:

1 Duty of Care and Other Obligations

1.1 The Consultant warrants and undertakes to the Council that:

a. it has exercised and will continue to exercise in the carrying out of the 
services and works required under the Appointment all the reasonable 
skill and care and diligence to be expected of professionally qualified 
and experienced [architects] or consultants as the case may be 
performing services like those undertaken by the Consultant under the 
Appointment in relation to projects of the scale and character of the 
Project; 

b. it has carried out and will continue to carry out its other obligations and 
duties under the Appointment in accordance with the Appointment;

c. the designs, documents, types of materials and methods of 
construction proposed or specified by the Consultant comply 
with all applicable statutory requirements; and do not infringe any 
patent, registered design, copyright or other protected right; and

d. it has not specified and will not specify and will use reasonable 
endeavours to ensure that others do not specify or use any 
material which is deleterious to health and safety or durability at 
the 
time of specification or use in relation to the Project.

1.2
The Consultant shall at all times during the carrying out of the Consultant’s services at the Site maintain public liability insurance cover in respect of death and personal injury and loss of or damage to property at a level of not less than [£2,000,000.00
] in respect of each and every claim.

1.3
The Consultant shall produce to the Council immediately upon request by the Council documentary evidence in such form as the Council may in its reasonable discretion require (including without limitation the relevant insurance policy or policies) that the insurance cover required by clause 1.2 is being maintained by the Consultant.

1.4
The Consultant agrees and accepts that any information provided by the Council to the Consultant for the purposes of enabling the Consultant to undertake the Appointment is made available on condition that it is treated as confidential by the Consultant and by any sub-contractors approved by the Council and (in the event of any claim by the Council against the Consultant) by the Consultant’s professional indemnity or public liability insurers and is not disclosed, copied, reproduced, distributed or passed to any third party at any time except for the purpose of performing the Consultant’s obligations under the Appointment save where the information is already in the public domain.

1.5
The Consultant shall be liable for and shall indemnify the Council against any liability or cost or expense incurred by them in respect of the death of or any injury to any person or damage to any property real or personal arising out of or in the course or by reason of the execution of the Consultant’s obligations under the Appointment, except to the extent that the same is due to the wrongful act or neglect of the Council.

2.
Professional Indemnity Insurance

2.1
The Consultant warrants to the Council that it has and shall maintain a policy of professional indemnity insurance covering his liabilities for negligence under the Appointment and this Deed, with a limit of indemnity of not less than £2,000,000 for any occurrence or series of occurrences arising out of each and every event. The Consultant agrees to maintain such insurance with an insurer of good repute at all times until 12 years after the completion of the Consultant’s services under the Appointment (or until 12 years after the termination of its employment under the Appointment if earlier).

2.2
Whenever reasonably required to do so by the Council, the Consultant shall provide to the Council such documentary evidence as the Council in its reasonable discretion may require that the insurance cover required under sub-clause 2.1 is being maintained.

3.
Assignment

3.1
The Council may assign the benefit of this Deed and/or the rights arising hereunder (whether or not accrued) by absolute assignment to any person twice without the consent of the Consultant and thereafter with the consent of the Consultant (such consent not to be unreasonably withheld or delayed).

3.2
In this Deed references to the Council shall include its assigns under clause 3.1 and the Consultant shall not be entitled to defend any such assignee from recovering under this Deed any loss incurred by reason of any breach of this Deed (whenever occurring) on the basis that such person is an assignee and not a named promisee hereunder.

4.
Copyright

4.1
The Consultant shall provide to the Council two complete copies of all reports and other information produced pursuant to the Appointment and hereby grants to the Council an irrevocable, non-exclusive royalty-free licence to use and reproduce any of the drawings, details, plans, specifications, calculations and other information (whether paper, computerised or otherwise) prepared by the Consultant for the purposes of the Appointment (“the Documents”, which term shall include the methodology and designs contained therein) for any purposes connected with the new build at the Site and to grant sub-licences in the terms of this licence SAVE THAT where such sub-licences are granted, the copyright therein shall remain vested in the Consultant.  The Consultant shall not be liable for any negligent or improper use of the Documents by the Council or its assignees or sub-licensors.

4.2
If the use or reproduction of the Documents is found to infringe the rights of any third party, the Consultant shall indemnify the Council against any and all costs (including reasonable legal costs), damages and expenses howsoever arising from such infringement.   

5.
Extraneous rights

5.1
This Deed shall not negate or derogate from any duty or liability otherwise owed by the Consultant to the Council.

5.2
No approval or inspection of the Project or of any documents and no testing by or on behalf of the Council and no omission to inspect or test shall negate or derogate from any duty or liability of the Consultant arising under this Deed.

6.
Expiry of Warranty

6.1
No proceedings shall be commenced against the Consultant under this Deed more than 12 years after the completion of the Consultant’s services under the Appointment (or, if earlier, more than 12 years after the employment of the Consultant under the Appointment is terminated).

7.
Service of Notice

7.1
Any notice to be served under this Deed must be in writing and must be served by hand or by registered post or recorded delivery, and in the case of a corporation must be served at its registered office for the time being.  In any other case notice may be served at any address for the time being of the person to be served.  Service shall take effect, if given by hand, on the date of delivery.  If given by post, it shall take effect 2 days after posting, excluding Saturdays, Sundays and statutory holidays.

8.
Governing Law and Interpretation

8.1
This Deed is under English law and the forum for the resolution of any disputes arising herefrom shall be the English courts

8.2
The definitions given in the Recitals hereto apply to this Deed.

8.3
In this Deed:

8.3.1 
reference to “build” or includes a mixture of refurbishment of existing buildings 
or structures, elements of new build adjoining or to be linked to such existing 
buildings or structures and or separate new buildings or structures adjacent 
or otherwise situated within the curtilage of the Site which together form part 
of a new configuration of the Site 
8.3.2 
any term importing gender shall include any gender;

8.3.3 
any term importing the singular includes the plural and vice versa; 
and

8.3.4 

any reference to any clause or schedule or appendix is a 




reference to such clause or schedule or appendix of or to this 



Deed.

8.4
Clause headings in this Deed are for reference only and are not intended to and do not have any legal effect.

9. Contracts (Rights of Third Parties) Act 1999

9.1
Without prejudice to clause 0 the provisions of the Contracts (Rights of Third Parties) Act 1999 are specifically excluded from this agreement.

10.

Limitation
10.1
No action or proceedings may be commenced against the Consultant after the expiry 
of 12 years from the date of practical completion of the construction of the Project.

10.2
The obligations and liabilities of the Consultant shall be no greater 
whether in scope 
or duration than its obligations and liabilities under the Appointment and the 
Consultant shall be entitled in any action or proceedings by the Council for breach of 
this deed to rely on any limitation or exclusion in the Appointment and to raise 
equivalent rights in defence of liability as it would have against the Council under the 
Appointment.

EXECUTED AND DELIVERED as a deed:

EXECUTED AND DELIVERED as a deed:

Executed as a deed with the common seal
)

of The Mayor and Burgesses of the 
)

London Borough of Lewisham
)

in the presence of:
)

In the case of a Limited Company:

Signed as a DEED by:

(Name of Company):..........................................................................................…. 

Registered Office:...................................................................................................

..........................................................................................................................……

Acting by a Director and its Secretary or two Directors:    

Director:..........................................….....…              .......................................……


                    Signature
                             Print Name

Director/Secretary:..................................................   .........................................…


     Signature
           Print Name

ANNEX 12
Form of Performance Bond

THIS PERFORMANCE BOND is made as a deed the                            day of      20

BETWEEN




[


] of [


] (the “Surety”) of the first part; and

[


] of [


] (the “Contractor”) of the second part; and

THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF LEWISHAM of Lewisham Town Hall Catford London SE6 4RU (the “Employer”) of the third part

WHEREAS 
The Employer and the Contractor have entered into a contract dated the  

                   day of                  (the “Contract” which expression shall include any variation or addition to the Contract) for the carrying out of services in respect of                     at                                 


(the “Works”)

NOW IN CONSIDERATION OF THE PAYMENT OF ONE POUND (£1) BY THE EMPLOYER TO THE SURETY AND THE CONTRACTOR (RECEIPT OF WHICH THE SURETY AND THE CONTRACTOR HEREBY ACKNOWLEDGE) IT IS HEREBY AGREED AS FOLLOWS:-

1.
In this Bond the following words and expressions shall save where the context otherwise requires be deemed to have the following meanings:-

	the “Sum”
	means the sum of                (£                  )



	the “Expiry Date”
	means the defect date specified in the Contract 



	“Net Damages”
	means the gross damages sustained by the Employer by reason of an Event of Default less any entitlement to payment which has accrued to the Contractor on or before the date on which such gross damages have been ascertained and established in accordance with clause 4, provided that the same can be retained or deducted or set off by the Employer pursuant to the  terms of the Contract.  



	“Event of Default”
	means any breach by the Contractor of any of the terms of the Contract, the wilful default, fraud or the making of corrupt gifts, the passing of a resolution for winding up by the Contractor (other than for the purposes of a solvent amalgamation or reconstruction where the resulting entity assumes all of the obligations of the Contractor under the Contract) or the making by a court of an order to that effect, the Contractor ceasing to carry on its business or substantially the whole of its business or the Contractor becoming or being declared insolvent, or convening a meeting of or making or proposing to make any arrangement or composition with its creditors or a liquidator, receiver, administrator, manager, trustee, or similar officer being appointed over any of the assets of the Contractor.  


2.
If an Event of Default shall occur, the Surety shall subject to clause 5 pay to the Employer a sum equivalent to the Net Damages sustained by the Employer by reason thereof as soon as the amount of such Net Damages has been ascertained and established pursuant to clause 4.

3.
If an Event of Default shall occur, the Employer may at any time before the Expiry Date give notice in writing to the Surety specifying the nature of the Event of Default and making a claim under the terms of this Bond, notwithstanding that the Net Damages sustained by the Employer by reason thereof shall not yet have been ascertained and established.

4.
The gross damages sustained by the Employer by reason of an Event of Default (which where applicable shall include the fees of a quantity surveyor appointed in accordance with clause 4.3) shall be ascertained and established by:- 

4.1
a statement signed by the Employer certifying the nature of the Event of Default and the damages sustained by the Employer by reason thereof and countersigned by an authorised signatory of the Contractor acknowledging the default; or

4.2
the terms of a judgement of first instance of a Court of competent jurisdiction against the Contractor and in favour of the Employer or an award of first instance against the Contractor and in favour of the Employer by an adjudicator or an arbitrator duly appointed in accordance with the terms of the Contract; or 

4.3
subject to the Employer submitting to the Surety evidence of the appointment of a trustee in bankruptcy or a liquidator or an administrative receiver or an LPA Receiver or an administrator of the assets or undertaking of the Contractor or a similar officer, the written determination of a quantity surveyor who shall be agreed between the Employer and the Surety or in default of agreement within 28 days of the Employer submitting such evidence shall be appointed by the President for the time being of the Royal Institution of Chartered Surveyors and who shall act as expert and not as arbitrator.

5.
The maximum aggregate liability of the Surety under this Bond shall not exceed the Sum but subject to such limitation the liability of the Surety shall be co-extensive with the liability of the Contractor under the Contract. For the avoidance of doubt it is hereby agreed and declared that the Employer may make more than one claim under this Bond.

6.
The occurrence of any one or more of the following shall not in any way release the Surety from its obligations hereunder:-

6.1
any alteration to the nature or extent of the Works or otherwise to the terms of the Contract;

6.2
any allowance of time, forbearance, indulgence or other concession granted to the Contractor under the Contract or any other compromise or settlement of any dispute between the Employer and the Contractor (but so that the Employer shall not pursue against the Surety a remedy contrary to the terms of any such compromise or settlement insofar as the Contractor shall have complied with such terms);

6.3
any other act omission matter or thing which but for this provision might operate to discharge release or otherwise exonerate the Surety’s obligation and liability under this Bond.

7.
The Surety’s obligation and liability under this Bond shall continue notwithstanding any disclaimer of the Contract by a liquidator or administrator appointed to the Contractor and the Contract shall for the purposes of this Bond be deemed to continue notwithstanding any such disclaimer.

8.
The Employer will not be bound first to enforce any rights against any other guarantor before enforcing this Bond.

9.
The Surety shall be released and discharged from its obligations under this Bond on the Expiry Date save in respect of any claims notified to the Surety under clause 3 prior to such date.

10.
This Bond is governed by English law and in the event of any dispute or difference arising out of or in connection with this Bond the parties hereto hereby submit to the non-exclusive jurisdiction of the Courts of England and Wales.

11. It is hereby expressly agreed and declared that none of the provisions of this Bond are intended to or will operate to confer any benefit pursuant to the Contracts (Rights of Third Parties) Act 1999 on any person who is not named as a party to this Bond.

IN WITNESS WHEREOF the Contractor and the Surety have executed this Bond as a deed and delivered the same on the day and year first above written

	Executed as a deed by [insert name in bold and upper case]

acting by [a director and its

secretary/witness/two directors]:


	
	)

)

)

)
	

	
	
	
	

	Director


	
	

	Director/Secretary
	
	


	Executed as a deed by [insert name in bold and upper case]

acting by [a director and its

secretary/witness/two directors]:


	
	)

)

)

)
	

	
	
	
	

	Director


	
	

	Director/Secretary
	
	


In the case of a Limited Company:

Signed as a DEED by:

(Name of Company):..........................................................................................…. 

Registered Office:...................................................................................................

..........................................................................................................................……

Acting by a Director and its Secretary or two Directors:    

Director:..........................................….....…              .......................................……


                    Signature
                             Print Name

Director/Secretary:..................................................   .........................................…


     Signature
           Print Name

ANNEX 13
CONSULTANT’S APPOINTMENT INCORPORATING NEC3
PROFESSIONAL SERVICES CONTRACT (APRIL 2013)


DATED
201[
]

THE MAYOR AND BURGESS OF THE
LONDON BOROUGH OF LEWISHAM
(‘the Employer’)
-and
(‘the Consultant’)
CONSULTANT’S APPOINTMENT

relating to
Head of Law

London Borough of Lewisham

Laurence House
Catford

London SE6 4RU
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THIS AGREEMENT made the            day of                                                   20[  ] 

BETWEEN: 
(1)
[                         ] of [                                        ] (‘the Employer’); and 
(2)
[                              ] whose registered address is [                            ] (registered Company Number: [                       ]) (‘the Consultant’); 
IT IS AGREED THAT:

1
This contract incorporates: 

· the core clauses, and the clauses for Options indicated in the Contract Data, including Option Z Clauses in Annex 1 and the Additional Conditions of Contract in Annex 2 of the Framework Contract, of the Institution of Civil Engineers’ NEC3 Professional Services Contract (April 2013); and 

· the other documents comprising this contract as defined in the Contract Data; 

(copies of which (except the NEC3 Professional Services Contract (April 2013)) are annexed and/or have been signed for identification purposes by or on behalf of the Employer and the Consultant). 

2
The Employer will pay the Consultant the amount due and carry out his duties in accordance with the conditions of contract identified in the Contract Data. 

3
The Consultant will Provide the Services in accordance with the conditions of contract identified in the Contract Data. 

4
The Contract Date (the date when this contract came into existence) is [
  ] 20[   ]. 

IN WITNESS whereof the Parties have executed this Deed in duplicate on the date first stated above. 

THE COMMON SEAL of

[                                          ]
was hereunto affixed 

in the presence of: 
Signed as a DEED by:

(Name of Company):..........................................................................................…. 

Registered Office:...................................................................................................

..........................................................................................................................……

Acting by a Director and its Secretary or two Directors:    

Director:..........................................….....…              .......................................……


                    Signature
                             Print Name

Director/Secretary:..................................................   .........................................…


     Signature
           Print Name

OR
As witness the hands of the Parties or their duly authorised representatives

Signed by or on behalf of the Employer __________________________

In the presence of: ___________________________ (witness signature)
           ​​​​​​​​​​​​​​​​​​​​​____________________________________ (Witness Name)

          ____________________________________ (Witness Address)

          ____________________________________ 
Signed by or on behalf of the Consultant __________________________

In the presence of: ___________________________ (witness signature)
           ​​​​​​​​​​​​​​​​​​​​​____________________________________ (Witness Name)

          ____________________________________ (Witness Address)

          ____________________________________ 
CONTRACT DATA
PART ONE – DATA PROVIDED BY THE EMPLOYER 
Completion of the data in full, according to the Options chosen, is essential to
create a complete contract 
STATEMENTS GIVEN IN ALL CONTRACTS

1
General 
•
This contract comprises: 

· the conditions of contract, which are the core clauses, and the clause for Options indicated below, of the Institution of Civil Engineers’ NEC3 Professional Services Contract (April 2013); 

· the additional conditions of contract (appearing in Annex 1 and Annex 2 to the Framework Contract) stated in the Contract Data; 
· the Contract Data; 

· the Scope (including health and safety requirements) in Schedule 2; 

· the Accepted Programme (appearing in Schedule 3)*; 

· (If Option A (Priced contract with activity schedule) or C (Target contract) is used) the activity schedule identified in Part Two of the Contract Data*; 

· (If Option G (Term contract) is used) the task schedule identified in Part Two of the Contract Data*; 

· (If Option X12 (Partnering) (not used with Option X20(Key Performance Indicators) is used) the Partnering Information (including the Schedule of Partners, the Schedule of Core Group Members, the Key Performance Indicators and associated payments)*; 

· (If Option X20 (Key Performance Indicators) (not used with Option X12) is used) the incentive schedule (including the Key Performance Indicators) identified in Part One of the Contract Data*; and 

· the Agreement. 
· The Employer is 
Name: [                        ]
Address: [                             ] 

· The Adjudicator is  
Name:

The Chartered Institute of Arbitrators
Address: 

· The services are [as stated in the Scope]: [the services include acting as CDM Co-ordinator for the purposes of the Construction (Design and Management) Regulations 2013]. * 

· The Scope is in Schedule 2.
· The language of this contract is English. 

· The law of the contract is the law of England and Wales. 

· The period for reply is [              ] weeks. 

· The period for retention is 12 (twelve) years following Completion or earlier termination. 

· The Adjudicator nominating body is the Chartered Institute of Arbitrators.
· The tribunal is the courts of England and Wales. 

· The following matters will be included in the Risk Register: 
[Set out any risk matters here]
2
The Parties’ main responsibilities 
· The Employer provides access to the following persons, places and things 

 access to


access date 
3
Time 
· The starting date is [                       ]. 

· The Consultant submits revised programmes at intervals no longer than [    ]  weeks. 

4
Quality 
· The quality policy statement and quality plan are provided within [     ] weeks of the Contract Date. 

· The defects date is [
] weeks after Completion of the whole of the services. 
5
Payment 
· The assessment interval is [             ].
· The currency of this contract is the pound sterling. 
· The interest rate is (2%) two per cent per annum (not less than 2) above the base lending rate of The Co-operative Bank PLC for the time being in force.

8
Indemnity, insurance and liability 
· The amounts of insurance and the periods for which the Consultant maintains insurance are: 

	event 
	cover 
	period following Completion of the whole of the services or earlier termination 

	failure of the Consultant to use the skill and care normally used by professionals providing services similar to the services
	£[                 ]
in respect of each claim, without limit to the number of claims
	12 (twelve) years 

	death of or bodily injury to a person (not an employee of the Consultant) or loss of or damage to property resulting from an action or failure to take action by the Consultant
	£ [                 ]
in respect of each claim, without limit to the number of claims 
	

	death of or bodily injury to employees of the Consultant arising out of and in the course of their employment in connection with this contract
	£ [                   ]
in respect of each claim, without limit to the number of claims 
	


· The Employer provides the following insurances/does not provide any insurances*: if the Employer provides any insurances, the Employer is not responsible for any amounts in excess of amounts insured or any retained liability or risks not insured or excluded by the application of the terms, exceptions or conditions of any such insurance. 

· The Consultant’s total liability to the Employer for all matters arising under or in connection with this contract, other than the excluded matters is [limited to £[           ]] or [unlimited]. 

OPTIONAL STATEMENTS

If the Employer has decided the completion date for the whole of the services 
· The completion date for the whole of the services is [       ].
If no programme is identified in Part Two of the Contract Data 
· The Consultant is to submit a first programme for acceptance within [            ] weeks of the Contract Date. 
If the Employer has identified work which is to meet a stated condition by a key date 
· The key dates and conditions to be met are: 

	condition to be met
	
	key date



	1
	[       ]
	days from and including the starting date



	2
	[       ]
	days from and including the starting date



	3
	[       ]
	days from and including the starting date


If the period in which payments are made is not three weeks and Option Y(UK)2 (The Housing Grants, Construction and Regeneration Act 1996) is not used 
· Not applicable: Option Y (UK) 2 is used. 

If Option Y(UK)2 is used and the final date for payment is not 14 (fourteen) days after the date when payment is due 
· The period for payment is 30 (thirty) days. 

If the Employer states any expenses 
· The expenses stated by the Employer are 
Item
amount 
OR 
[Expenses are not applicable: the Prices shall be deemed to include all expenses.] 
If the Consultant is to provide additional insurances 
· The Consultant provides these additional insurances: 

1.
Insurance against

Cover is £

Period of cover

Deductibles are £

2.
Insurance against

Cover is £

Period of cover

Deductibles are £ 

If the tribunal is arbitration 
· Not applicable.  The tribunal is the courts of England and Wales.
If this contract is a subcontract and the main contract provides for joint adjudication of disputes: Not applicable.
MAIN OPTIONS

Option A (Priced contract with activity schedule) – Not applicable

· The Consultant prepares forecasts of the total expenses at intervals no longer than [                                                               ] weeks. 
If Option C, E or G is used 
· The Consultant prepares forecasts of the total Time Charge and expenses at intervals no longer than [
 ] weeks. 

· The exchange rates are: Not applicable. 

If Option C is not used 
· The Consultant’s share percentages and the share ranges are:

	share range
	
	Consultant’s share percentage 
	

	less than

	%
	
	%

	From
%to

	%
	
	%

	From
%to

	%
	
	%

	greater than
	%
	
	%


Option W1 (Dispute resolution procedure) (used unless the United Kingdom Housing Grants, Construction and Regeneration Act 1996 applies) is not used 
Option W2 (Dispute resolution procedure) (used in the United Kingdom when the Housing Grants, Construction and Regeneration Act 1996 applies) is used 
SECONDARY OPTIONS

Option X1 (Price adjustment for inflation) is not used 
Option X2 (Changes in the law) is not used
Option X3 (Multiple currencies) (used only with Options A (Priced contract with activity schedule) and G (Term contract)) is not used 

Option X4 (Parent company guarantee) is used 

Option X5 (Sectional Completion) (not used with Option G (Term contract)) is used/ not used*

If Option X5 is used/is not used*
· The completion date for each section of the services is: 

	section
	Description
	completion date

	1
	
	[         ] days from and including the starting date

	2
	
	[         ] days from and including the starting date

	3
	
	[         ] days from and including the starting date

	4
	
	[         ] days from and including the starting date

	5
	
	[         ] days from and including the starting date


If Options X5 and X6 (Bonus for early Completion) are used together 
· The bonuses for each section of the services are: 

	section
	description
	amount per day

	1
	
	

	2
	
	

	3
	
	

	4
	
	

	5
	
	


Remainder of the services 
If Options X5 and X7 (Delay damages) are used together 
· Delay damages for each section of the services are: 

	section
	description
	amount per day

	1
	
	

	2
	
	

	3
	
	

	4
	
	

	5
	
	


Remainder of the services 
Option X6 (Bonus for early Completion) (not used with Option G (Term contract)) is used / not used * 
If Option X6 is used (but not if Option X5 (Sectional Completion) is also used) 
· The bonus for the whole of the services is £ [                                       } per day. 

Option X7 (Delay damages) is used / not used* 
If Option X7 is used (whether or not  Option X5 (Sectional Completion) is also used; used only with main Options A (Priced contract with activity schedule), C (Target contract) and E (Time based contract)) 
· Delay damages for Completion of the whole of the services are £ [                ] per day. 

Option X8 (Collateral warranty agreements) is used

Option X8A ( Novation) is used / not used * 
Option X9 (Transfer of rights) is used / not used*

Option X10 (Employer’s Agent) is used / not used* 
If Option X10 is used 
· The Employer’s Agent is

Name:
Address: 

· The authority of the Employer’s Agent is general under this contract on behalf of the Employer. 

Option X11 (Termination by the Employer) is used

Option X12 (Partnering) (not used with Option X20 (Key Performance Indicators)) is used / not used*

If Option X12 is used


· The Client is

Name:
Address:
· The Client’s objective is 

· The Partnering Information is in 

Option X13 (Performance bond) is used / not used*
Option X18 (Limitation of liability) is not used
The Consultant’s liability to the Employer for indirect or consequential loss

is limited to £5,000,000 (Five Million Pounds)
The Consultant’s liability to the Employer for Defects that are not found until

after the defects date is limited to £2,000,000 (Two Million Pounds)

The end of liability date is 12 (twelve) years after Completion of the 

whole of the services.

Option X20 (Key Performance Indicators) (not used with Option X12 (Partnering)) is used / not used*

If Option X20 is used 

· The incentive schedule for Key Performance Indicators is in [                        ].
· A report of performance against each Key Performance Indicator is provided at intervals of [                                             ] months. 

Option Y(UK)2 (The Housing Grants, Construction and Regeneration Act 1996) is used

Option Y(UK)3 (The Contracts (Rights of Third Parties) Act 1999) is not used 
Option Z (Additional conditions of contract) is used

If Option Z is used 
· The additional conditions of contract are annexed at Annex 1 and Annex 2 to the Framework Contract. 

PART TWO – DATA PROVIDED BY THE CONSULTANT 

Completion of the data in full, according to the Options chosen, is essential to create a complete contract 
STATEMENTS GIVEN IN ALL CONTRACTS 
· The Consultant is
Name:
Address:
· The key persons are 

(1) Name

Job

Responsibilities

Qualifications

Experience


(2) Name

Job

Responsibilities

Qualifications

Experience


· The staff rates are 

name / designation
rate 
· The following matters will be included in the Risk Register: 

OPTIONAL STATEMENTS

If the Consultant is to decide the completion date for the whole of the services 
· The completion date for the whole of the services is [                              ]
If a programme is to be identified in the Contract Data 
· The programme identified in the Contract Data is [                                    ]
If the Consultant states any expenses
· [The expenses stated by the Consultant are:

Item
amount]

OR
[Expenses are not applicable: the Prices shall be deemed to include all expenses.] 

If the Consultant requires additional access 
· The Employer provides access to the following persons, places, and things: 

access to 


access date 
If Option A (Priced contract with activity schedule) or C (Target contract) is used 
· The activity schedule is [                           ]
· The tendered total of the Prices is £ [                          ]
If Option G (Term contract) is used 
· The task schedule is [                                       ]
If Option X4 (Parent company guarantee) is used 
· The Consultant’s parent company is [                                       ]
[No.                        ], whose registered office is at [   
                                                                                                                  ]
*Delete if not applicable. 
SCHEDULE 1

ADDITIONAL CONDITIONS OF CONTRACT

The core clauses and the clauses for Options of the NEC3 Professional Services Contract (April 2013)) are amended and added to as follows: 

Clause 11: Identified and defined terms 
Delete Clause 11.2 (8), and substitute:

‘(8)
The Parties are the Employer (which term includes the Employer’s successors and assignees) and the Consultant.’

Clause 12: Interpretation and the law 
Add the following Clauses 12.5, 12.6 12.7 and 12.8: 

‘12.5
The Parties shall comply with conditions set out in Annex 2 (Option Z: Additional Conditions of Contract) of the Framework Contract, which form part of the additional conditions of contract. 
12.6
The Consultant shall comply with the Employer’s Sustainable Procurement Code of Practice appearing at Annex 7 to the Framework Contract, which form part of the additional conditions of contract
12.7
The Agreement and the additional conditions of contract prevail over all other parts of this contract. 

12.8
At any time, the Employer may prepare for execution and signature, and the Employer and the Consultant execute, the Agreement and sign for identification the other documents comprising this contract, all in duplicate, each Party to retain one set of original documents comprising this contract.’ 

Clause 13: Communications 
Add at the end of Clause 13.6: 

‘The Consultant makes such copies available for inspection by the Employer at all reasonable times. The Consultant also supplies conveniently reproducible copies to the Employer upon the Employer’s request and payment of the Consultant’s reasonable copying charges.’ 

Clause 14: Acceptance 
Delete Clause 14.1, and substitute: 

‘14.1
No communication (including instructions and certificates), no acceptance of a communication from the Consultant, and no acceptance of the Consultant’s work, by the Employer, changes the Consultant’s liabilities under this contract (including the Consultant’s responsibility to Provide the Services, his liability for Defects and for his design).’ 

Clause 21: The Consultant’s obligations 
Delete Clauses 21.1 and 21.2, and substitute: 

‘21.1
The Consultant uses skill and care to Provide the Services in accordance with, and so that the Works will be in accordance with, the 

· Scope 

· CDM Regulations 

· Statutory Requirements, and 

· approvals from Others known to the Consultant. 

21.2
The Consultant’s obligation is to use the skill and care normally used by professionals providing services similar to the services. Without limiting any of his obligations, the Consultant warrants 

· that he has not specified and will not specify for use; 

· that he has exercised and will continue to exercise reasonable skill, care and diligence to see that there are not used; 

· that he is not aware and has no reason to suspect or believe that there have been or will be used; and 

· that he will promptly notify the Employer in writing if he becomes aware or has reason to suspect or believe that there have been or will be used;

in or in connection with the Works, any materials or substances other than in accordance with the guidelines contained in the edition of ‘Good Practice in Selection of Construction Materials’ (Ove Arup & Partners) current at the date of specification and/or use.’

Clause 24: Sub-consulting 
Add at the beginning of Clause 24.1: 

‘24.1
The Consultant does not assign any benefit in a part or the whole of this contract. The Employer may assign any benefit in a part or the whole of this contract.’ 

Delete Clause 24.3, and substitute: 

‘24.3
The Consultant submits each proposed subcontract to the Employer for acceptance, unless the Employer has agreed that no submission is required. The Consultant does not appoint a Sub-consultant until the Employer has accepted the subcontract submitted. A reason for not accepting is that 

· it will not allow the Consultant to Provide the Services or 

· it does not include a statement that the parties to the subcontract shall act in a spirit of mutual trust and co-operation. 

Each subcontract shall be in terms enabling the Consultant to perform his obligations under this contract (including any obligation to assign the benefit of the subcontract to the Employer on termination of this contract).’

Clause 50: Assessing the amount due 
In Clause 50.1, second sentence, delete ‘Consultant’, and substitute ‘Parties’. 

Clause 60: Compensation events 
Delete Clause 60.1 (8), and substitute: 

‘60.1 (8) The Employer unreasonably withholds an acceptance (other than acceptance of a quotation for acceleration or acceptance of a proposal which does not comply with this contract) for a reason not stated in this contract.’ 

Clause 61: Notifying compensation events 
Add at the end of Clause 61.7: 

‘Any claim in respect of a compensation event not notified within that time limit shall be barred.’ 

Clause 70: The Parties’ use of material 
Delete Clause 70.1, and substitute: 

‘70.1
The Employer has the right to use and copy the material (including design) provided by the Consultant for executing, installing, constructing, reinstalling, reconstructing, maintaining, letting, promoting, advertising, reinstating, repairing and extending the works to which such material refers, and for other purposes as stated in the Scope. The Consultant obtains from each Sub-consultant such rights for the Employer in respect of material provided by each Sub-consultant. The Consultant indemnifies the Employer against claims, proceedings, compensation and costs payable, arising out of an infringement by the Consultant or any Sub-consultant of any intellectual property rights (including patents, designs, copyrights, trade and service marks, and trade or service names).’ 

Clause 81: Insurance cover 
In Clause 81.1, second sentence, after ‘The insurances’, add ‘required by this paragraph’.

Also in Clause 81.1, delete the Insurance Table, and substitute:

	‘INSURANCE TABLE

	
	

	Insurance against
	Minimum amount of cover 

	
	

	Liability of the Consultant for claims made against him arising out of his failure to use the skill and care normally used by professionals providing services similar to the services

	The amount stated in the Contract Data in respect of each claim, without limit to the number of claims.

	Liability for death of or bodily injury to a person (not an employee of the Consultant) or loss of or damage to property resulting from an action or failure to take action by the Consultant. 
	The amount stated in the Contract Data in respect of each claim, without limit to the number of claims.

	
	

	Liability for death of or bodily injury to employees of the Consultant arising out of and in the course of their employment in connection with this contract.
	The greater of the amount required by the applicable law and the amount stated in the Contract Data in respect of each claim, without limit to the number of claims.


Clause 82: Limitation of liability
Add at the end of the first subparagraph of Clause 82.1:

‘If no such amount is stated, the Consultant’s liability is not limited.’
Clause 90: Termination 
Add at the end of Clause 90.3: 

· or has again committed the same or a similar default, or 

· the Consultant has not provided a guarantee which this contract requires.’
Clause 92: Payment on termination 
At the end of the 2 bullet points at clause 92.2 add the following bullet points:
· Consultant has committed the same or a similar default, or 

· Consultant has not provided a guarantee which this contract requires. 

Option X4: Parent Company Guarantee 
Delete, and substitute: 

‘X4.1
The Consultant gives to the Employer a guarantee by the Consultant’s parent company (identified in the Contract Data) of the Consultant’s performance in the form set out at Annex 8 to the Framework Contract. If the guarantee was not given by the Contract Date, it is given to the Employer within 4 (four) weeks of the Contract Date.’ 

Option X8: Collateral warranty agreements

Delete, and substitute:

X8.1
Within fourteen (14) days of the Employer’s written request the Consultant shall enter into a collateral warranty agreement or agreements in favour of any and all persons having or taking a material interest in the whole or part of the site/project/development in relation to which the services are being carried out and or any funder or other institution providing finance for the carrying out of the whole or any part of the site/project/development or the acquisition of an interest in the whole or any part of the site/project/development in the form annexed to the Framework Contract at Annex 9A within 14 (14) days of the Employer’s written request, the Consultant shall procure that any sub-consultant employed by it in connection with the carrying out of the services which includes any design liability shall enter into a collateral warranty agreement or agreements in favour of any and all persons having or taking a material interest in the whole or any part of the site/project/development in relation to which the services are being carried out and or any funder or other institution providing finance for the carrying out of the whole or any part of the site/project/development or the acquisition of an interest in the whole or any part of the site/project/development in the form annexed to the Framework Contract at Annex 9B. 

Add a new option heading ‘Option X8A: Novation’

Add the following new clauses X8A.1 and X8A.2 under the new option ‘Option X8A: Novation’:.

X8A.1
The Employer may at any time by written notice require the Consultant to enter into a deed or deeds of novation, novating this Agreement from the Employer to the Contractor in the form of the draft contained in Annex 10 of the Framework Contract with such amendments (if any) as the Employer may reasonably require, in agreement with the Consultant who shall not object or withhold agreement unreasonably (save any which would be materially prejudicial to the Consultant) and the Consultant shall execute and deliver such deed of novation within 14 days of such request.

X8A.2
In the event of a novation pursuant to Clause X8A.1 the Consultant shall provide, as the Employer may at any time or times thereafter require, a deed or deeds of warranty in terms of the draft contained in Annex 11 of the Framework Contract, in respect of the Consultant’s obligations hereunder in favour of the Employer or its assigns. The Consultant shall execute and deliver any such deed or deeds of warranty within 14 days of any such request.  
Option X13: Performance Bond

Add at the end of clause X13.1:

‘The form of performance bond to be provided by the Consultant appears at Annex 12 to the Framework Contract’
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