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1 Call Off Contracts

1.1 If during the Contract Period, the Parties enter into a Call Off Contract then the applicable terms of the Contract, including (without limitation) all of the Call Off Terms shall automatically be incorporated by reference into every such Call Off Contract.

1.2 Each Call Off Contract shall (amongst other things) contain the following details:

1.2.1 the name, date of birth and next of kin of the Resident;

1.2.2 the Council’s client identification number relating to the Resident;

1.2.3 the commencement date of the Placement of the applicable Resident into the Care Home;

1.2.4 the applicable expiry date of the Placement with respect to any Short Term Placement only;

1.2.5 the weekly price  Contract Price payable with respect to the Placement; and

1.2.6 any other applicable terms which the Parties agree to incorporate, including (without limitation) in accordance with clause 4.11.2(d) of this Contract.

1.3 The Parties agree that the Placement in the Care Home of the Resident shall last until the relevant Call Off Contract either terminates or expires in accordance with the applicable terms of this Contract, including (without limitation) these Call Off Terms.

1.4 Where a Short Term Call Off Contract expires or is due to expire and the Resident:

1.4.1 needs to remain in the Care Home on a short term basis then the Parties shall be entitled to increase the term of the Call Off Contract in accordance with clause 25.1.1 of this Contract, provided always that any such increase shall not extend the maximum duration of the Resident’s Placement in such Care Home beyond an aggregate of six (6) weeks; or

1.4.2 needs to be Placed into a care home on a long term basis then the Council shall Place the Resident on a Long Term basis using either the Standard Award Procedure or the Emergency Award Procedure.

2 Contract Price and Payment Arrangements

2.1 Pursuant to Schedule 9, the Council shall use the total care prices submitted by the Service Providers together with the Council’s Guide appropriate Price set out in  Schedule 9 Price and will offer to fund a placement which is at the Council’s Guide Price or at the lowest rate which meets the needs of the individual (Total Care Price).  The CCGs shall be solely responsible for payment of the FNC for each Resident assessed to be eligible directly to the Service Provider.
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Long Term Placements

2.1A Subject to paragraph 2.18 of this Schedule 3, if the Service Provider is awarded any Services under an applicable Call Off Contract to Place a Resident into the Care Home on a Long Term basis, then the Contract Price shall be the Council’s Guide Price set out in the Award Criteria or the rate submitted by the Service Provider in its Tender which is the lowest rate which meets the needs of the individual (Total Care Price).

Short Term Placements

	2.1B  Subject to paragraph 2.18 of this Schedule 3, if the Service Provider is awarded any Services under an applicable Call Off Contract to Place a Resident into the Care Home on a Short Term basis, then the Contract Price shall be the Council’s Guide Price set out in the Award Criteria or the rate submitted by the Service Provider in its Tender which is the lowest rate which meets the needs of the individual (Total Care Price). For short term beds commissioned on behalf of NHS Eastern Cheshire CCG the Price shall be the  price which is no higher than the maximum as set out in the Award Criteria.    

Payment of the Contract Price

2.2 In consideration of the Service Provider providing any Services under any Call Off Contract in accordance with all of the applicable provisions of this Contract and the Call Off Contract, in respect of all placements except those commissioned on behalf of NHS Eastern Cheshire CCG the Council shall pay the Service Provider the relevant Contract Price for each week (or any part of a week on a pro rata basis) during the term of the applicable Call Off Contract.

2.3 In respect of placements commissioned on behalf of NHS Eastern Cheshire CCG, the CCG shall pay the Provider the relevant Contract Price for each week (or any part of a week on a pro rata basis) during the term of the applicable Call Off Contract. The Provider shall be responsible for recovering all payments directly from NHS Eastern Cheshire CCG and the Council shall incur no liability in respect of amounts due and owing.

2.4 Payment of the Contract Price by the Council pursuant to paragraph 2.2 and by the NHS Eastern Cheshire CCG pursuant to paragraph 2.3 of this Schedule 3 shall be made as soon as reasonably practicable following the performance of the Services four weekly  in arrears. All invoices shall be sent to: Karen Burton at NHS Eastern Cheshire CCG 01C Payables K935Topcliffe Lane
2.5 Wakefield WF3 1WE include the reference XXKBurton on the invoice

2.6 The Provider shall through the ESRP (or such other system as the Council directs) submit a Service Return in respect of the relevant Charging Period.

2.7 Upon receipt of a Service Return the Council shall process the same and make payment in accordance with the terms of this Contract. Service Returns must be submitted promptly and in accordance with the prevailing Council instructions.  Service Returns submitted more than three [3] months from the due date shall only be accepted at the discretion of the Council and may not be processed for payment.

2.8 . .

Variations to the Contract Price

2.9 Nothing in this Contract nor any applicable Call Off Contract shall entitle the 
Service Provider to increase or vary the Contract Price without the prior written agreement of an Authorised Officer of the Council.

2.10 Irrespective of any increase in the Service Provider’s costs for providing the 
Services, nothing in this Contract or in any applicable Call Off Contract shall be construed as obliging the Council to increase the Contract Price at any time during the Contract Period and/or the term of any applicable Call Off Contract.

2.8 If the Council elects  to apply any such increase to the Contract  Price  for any relevant Long Term Placement then it shall notify the Service Provider by way of a Unilateral Notice If the scope of the Services change during the term of any Call Off Contract because the assessed needs of the applicable Resident change following any joint assessment by the Council (or its applicable Nominated Partner) and the Service Provider then the Council shall, subject at all times to paragraph 2.8A of this Schedule 3, have the option to either:

2.8.1 unilaterally change (up or down) the Contract Price (as appropriate and depending on whether the assessed needs have increased or reduced) on a temporary basis by serving a Unilateral Notice on the Service Provider for the applicable period in order to address the change in the needs of the Resident in question;

2.8.2 carry out a re-assessment of the Resident’s needs and submit an Invitation to Tender to all of the eligible service providers appointed on the applicable Lot relating to the Services in question through the DPS and award the revised Services in accordance with either the Standard Award Procedure or the Emergency Award Procedure and terminate the existing Call Off Contract with the Service Provider with respect to the applicable Resident with effect from the date upon which the Resident is re-located to an alternative care home; or

2.8.3 unilaterally change (up or down) the Contract Price (as appropriate and depending on whether the assessed needs have increased or reduced) until the applicable Call Off Contract relating to the Placement expires or terminates by serving a Unilateral Notice on the Service Provider where the outcome of any re-assessment of the Resident’s needs establishes that re- locating the Resident in question to an alternative care home pursuant to paragraph 2.8.2 of this Schedule 3 would be contrary to the Council’s statutory duty under the Care Act 2014 to promote the welfare and wellbeing of the Resident in question.

2.8A	The Council’s unilateral changes in the Contract Price under paragraph 2.8 of this Schedule 3 will relate and reflect only the extent to which the assessed needs of the Resident have changed and no other increases or decreases in the Contract Price, other than those which are reflective of or in proportion to the change in the Residents’ assessed needs, will be made or permitted under paragraph 2.8 of this Schedule 3.

Statutory Contributions and Topping Up Payments

2.9  Where the individual is assessed as being liable to pay a Statutory Contribution the Council shall either invoice the Resident directly or enter a Deferred Payment Agreement with the Resident for the same.

2.10 The Council shall be responsible for collecting all applicable Statutory Contributions during the term of any applicable Call Off Contract.

2.11 The Council acknowledges that Residents may choose a Care Home whose Total Care Price is greater than the Guide Price.  In such circumstances a Third Party (Sponsor) will meet the difference in fees between the Contract Price and the actual cost.  The Service Provider will enter into a Top Up Agreement with the relevant Third Party (Sponsor) in accordance with the Council’s Care Top Up Policy.    



Hospital Admissions and Absences from the Care Home

2.12 If any Resident is admitted into a hospital or is otherwise absent from the Care Home at any time during the term of any applicable Call Off Contract then:

2.12.1 the Service Provider shall immediately (but in any event within one (1) Working Day) notify the Council’s Contract Manager (or the Council’s brokerage team if so notified by the Council) of such admission and provide to the Council full details of the reason for such hospital admission or any other absence and any other information or assistance which the Council reasonably requests; and

2.12.2 subject to any earlier termination of  the Call Off  Contract relating to the Resident’s Placement, the Council shall continue to pay the Service Provider the full Contract Price during any continuous period of the hospital admission or absence unless the same lasts for a continuous period of no longer than two (2) weeks in which case the Contract Price for the third week and each subsequent week (or part thereof) shall be reduced by 20% for the remainder of the Resident’s hospital admission or absence up until a continuous period of six (6) weeks whereupon the Council shall have the right to terminate the Call Off Contract by serving notice in writing on the Service Provider (the length of notice to be at the absolute discretion of the Council and will be dependent on the circumstances of each case).

2.12.3 The Resident’s own bed shall be preserved for the period of time under which an Absence Payment is made pursuant to this clause.

2.12.4 A Review Meeting comprising the Council and the CCG shall be held no later than the expiry of the six [6] week period identified in Clause 2.12.2 to determine whether the circumstances justify an extension of the Absence Payment or whether the Call Off Contract shall be terminated in accordance with the provisions of this Agreement.

2.12.5 For the avoidance of doubt the Provider’s Representative shall notify the Contract Manager of such absence in accordance and in the event of any failure to comply with this obligation the Council shall not be obliged to make any payment for any period of absence and where an overpayment has occurred the Council shall be entitled to recover the same under the terms of this Agreement.

Payment following death of a Resident

2.13.1 The Council will pay the Standard Fee until 23:59 on the day following the date of death.
2.13.2 In exceptional circumstances, the Council may, at the Contract Manager’s discretion pay an additional sum  n the event that a Service User’s personal effects have not been removed promptly.
2.13.3 In order to access such payment the Provider must make a written request for payment to the Contract Manager within one working day following the date of death. 
2.13.4 In any event the additional sum payable will be limited to a proportion of the of the weekly placement cost for a maximum duration of three (3) days.
2.14  If the Service Provider fails to notify the Council in accordance with paragraph 2.12.1 of this Schedule 3 then, without prejudice to the Council’s other rights and remedies under this Contract, the Council shall be entitled not to pay the Service Provider for any days during the term of the applicable Call Off Contract during which the Service Provider has  not  complied  with  its  obligations  under  paragraph  2.12.1  of  this Schedule 3.

2.15 If a hospital notifies the Service Provider that a Resident has been or is ready to be discharged from the hospital then the Service Provider shall immediately (but in any event within one calendar day of the date of such hospital notification) perform an assessment of the Resident’s applicable needs and shall either:

2.15.1 without delay, collect the Resident from the hospital and return them to their Room in the Care Home if the outcome of the assessment establishes that the Service Provider is still capable of meeting the Resident’s needs; or

2.15.2 notify the Council immediately that it is unable to meet the Resident’s needs if this is the outcome of its assessment of such Resident whereupon:

(a) if the Resident is medically fit and the Council is able to relocate the Resident to another care home using the Emergency Award Procedure, the Council shall be entitled to terminate the Service Provider’s Call Off Contract in relation to the Services for such Resident with effect from the date of such re-location and the Council’s liability to pay the Contract Price with respect to such Resident shall cease on the date of the Resident’s assessment; or

(b) if the outcome of the Service Provider’s assessment determines that the Resident’s health has deteriorated and they are not medically fit to be discharged from hospital, then the Service Provider will keep the Room available for the Resident until such time as the Service Provider is obliged to perform a further assessment of the Resident once the hospital notifies the Service Provider that the Resident is well enough to be discharged pursuant to paragraph 2.15.1 of this Schedule 3.

2.16 Without prejudice to the Council’s other rights and remedies under this Contract or at Law, if the Service Provider fails to comply with the provisions of paragraph 2.15 of this Schedule 3, then the Council shall be entitled to:

2.16.1 not pay the Service Provider for any days during the term of the applicable Call Off Contract where the Service Provider is in breach of its obligations under such paragraph 2.12 of this Schedule 3; and/or

2.16.2 deduct from any subsequent instalment(s) of the Contract Price any Losses which the  Council suffers or  incurs as a result  of such failure, including (without limitation) the amount of any delayed discharge charges, costs or other liabilities which any hospital levies on the Council as a result of any breach of paragraph 2.12 of Schedule 3 by the Service Provider.

NHS Funded Nursing Care (FNC) 

2.17 If any Resident is entitled to any FNC with respect to their Placement in the Care Home then the relevant Total Care Price submitted by the Service Provider for such Placement shall exclude any costs or charges in relation to such FNC.
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Section 117 of the Mental Health Act 1983 Placements

2.18 Save where otherwise expressly agreed by the authorised representatives of the Parties, if any Services are awarded to the Service Provider under an applicable Call Off Contract to Place a Resident into the Care Home pursuant to section 117 of the Mental Health Act 1983 then the Contract Price which the Council shall be liable to pay to the Service Provider shall be the weekly Total Care Price set out in the Service Provider’s applicable Tender for the provision of the Services and no Statutory Contribution or Topping Up Payment shall apply to such Placement.

Overpayments

2.19 If, for any reason, the Council has overpaid any instalments of the Contract Price to the Service Provider in full or in part, including (without limitation) where the Service Provider has failed to notify the Council that a Resident has died, been admitted to hospital, is absent from the Care Home or otherwise then, without prejudice to its other rights and remedies under this Contract, any applicable Call Off Contract or under any Law, the Council shall either (i) be immediately able to recover such overpayments in full from the Service Provider as a contractual debt, or (ii) to deduct the full overpayment from  any amounts  which the Council owes to the Service Provider under any Call Off Contract or any other agreements which the Council has entered into with the Service Provider in accordance with clause 13.1 of this Contract.

VAT

2.20 Unless otherwise agreed by the authorised representatives of the Parties, any payment of the Contract Price by the Council shall be exclusive of any VAT, which shall not be charged by the Service Provider in relation to the performance of the Services.

2.21 Not used.

Suspension of Payments

2.22 The Council shall at its discretion, be immediately entitled to suspend the payment of any instalment(s) of the Contract Price by notice in writing to the Service Provider at any time during the term of any applicable Call Off Contract if the applicable Room is rendered unfit for the Resident to reside in for any reason or becomes unavailable at anytime during the term of any applicable Call Off Contract, save where such Room becomes unfit or unavailable due to any act or omission on behalf of the Council.

General

2.23 Save where expressly stated otherwise herein, during the Contract Period or during the term of any applicable Call Off Contract, the Service Provider shall not:

2.23.1 use any of the Resident’s personal expenses allowance to pay off any arrears of any payments under any applicable Top Up Agreement;

2.23.2 receive nor manage any sum of money on behalf of the Resident, except 


where:
(a) such Resident doesn’t have the capacity to manage their own financial affairs and the Service Provider is unable to identify any relative of the applicable resident or any other third party to manage their  financial affairs; and

(b) the authorised representatives of the Council have notified the Service Provider in writing that it is entitled to manage any sum of money on behalf of the Resident.

2.23.3 and shall procure that all of its Staff shall not, accept or, illicit any bequest, loan, gift, gratuity, reward or any other financial benefit of any kind from the Resident or their relatives or other representatives which are more  than twenty five (25) pounds.

2.24 If the Service Provider either (i) opts to act as an appointee for any Resident for the purposes of obtaining and collecting their state pension and/or benefits, or (ii) undertakes any role in the management of any Resident’s financial affairs pursuant to paragraph 2.26.2 of this Schedule 3, then the Service Provider shall at all times during the term of any applicable Call Off Contract:

2.24.1 act in the best interests of the Resident;

2.24.2 ensure that the Resident has a sum of money available to spend each week as a personal allowance which shall not be less than the prevailing rate determined by the Department for Work and Pensions from time to time;

2.24.3 ensure that any interest earned by the Service Provider on any of the Resident’s money is promptly credited to the Resident’s account; and

2.24.4 maintain an up to date record of all sums received by the Service Provider from any applicable Resident and of all transactions made by the Service Provider on behalf of the Resident and shall make such records available for inspection by the Council at all times during and after the Contract Period and the term of any applicable Call Off Contract.

2.25 The Service Provider shall be entitled to:

2.25.1 charge the Resident for any reasonable and proportionate travel expenses which the Service Provider or its Staff incur as a result of taking such Resident to visit any planned clinic, hospital or any other similar premises (including, without limitation, the costs of sending an escort with the Resident to any such visit or the resident wishes to access the community as part of an ‘activity’), subject always to the Service Provider and/or its Staff taking all reasonable steps to minimise the extent of such expenses, such expenses and charges being defined in a document which is available to the resident, (such as the service user guide);

2.25.2 enter into an agreement with the Resident for the Service Provider to supply special items to the Resident for their consumption, including (without limitation) cigarettes and alcoholic beverages, provided always that the Council shall have no liability to pay to the Service Provider any costs or expenses which the Service Provider incurs pursuant to this paragraph and the Service Provider being obliged to keep full records of such costs or expenses and allowing the Council to inspect such records upon reasonable notice during or after the Contract Period or any applicable Call Off Contract.

Personal Expense Allowance
2.26.1	The Service Provider shall ensure that the Resident’s Personal Expense Allowance is not used for the purchase of, or contribution towards any Service required to be provided under this Contract or associated Call Off Contract.
2.26 The Service Provider shall ensure that the Resident has complete discretion in spending personal monies within their control.  Where a Resident lacks mental capacity to deal with their own money and has no-one legally authorised to deal with their affairs the Service Provider shall notify the Contract Manager immediately in writing.  The Service Provider shall not handle the Resident’s personal monies unless appropriate authorisation is in place and the Service Provider shall ensure that they maintain and operate a robust policy and procedure to ensure the safe handling and management of client monies.
2.27 The Council shall have no liability for paying any retainer fees to the Service Provider to reserve a Room in the Care Home in the future in order to Place a Resident into such Care Home.

3 Not Used

4 Termination of Call Off Contracts

Automatic termination of a Call Off Contract relating to a Long Term Placement or a Short Term Placement

4.1A If any Resident dies during the term of any Call Off Contract relating to  their Placement regardless of whether such Call Off Contract relates to a Long Term or Short Term Placement then the Placement will terminate in accordance with clause 2.13 of this Schedule 3.

4.1B	If any applicable Sponsor dies during the term of any Call Off Contract which relates to either a Long Term or Short Term Placement of any Resident, then the Council shall, subject only to paragraph 4.1C of this Schedule 3, seek to Place the Resident into an alternative care home through the DPS using the Standard Award Procedure or the Emergency Award Procedure and the Service Provider’s Call Off Contract in relation to the applicable Resident shall terminate on the date on which the Council transfers such Resident to an alternative care home.

4.1 C If the Council elects not to Place a Resident into an alternative care home pursuant to paragraph 4.1B of this Schedule 3 because it is contrary to the Council’s obligation to promote the wellbeing of the Resident under the Care Act 2014 it shall forthwith consult with the Service Provider in good faith in order to explore what alternative viable contractual and financial arrangements (if any) can be put in place to maintain the relevant Resident’s Placement at the Care Home.

Termination of a Long Term Placement due to a Resident

4.2 If any Resident either:

4.2.1 notifies the Service Provider that they wish to leave the Care Home; or

4.2.2 permanently vacates their Room,

then the Service Provider shall notify the Council of the same, as soon as practicable (but in any event within one (1) calendar day).
4.3 The applicable Call Off Contract with respect to the Long Term Placement in question shall automatically terminate on the date on which the Resident leaves the Care Home.

4.4 The Service Provider shall, and shall procure that its applicable Staff shall, ensure that each Resident leaves the applicable Care Home promptly on the expiry or earlier termination of their applicable Call Off Contract  with respect to their Long Term Placement and the Service Provider shall ensure that any such Resident is able to wait in their Room within the Care Home during the day upon which they are due to vacate the Care Home.

4.5 If the Service Provider serves notice on the Council pursuant to paragraph 4.2 of this Schedule 3 then the Service Provider shall also ensure that its notice to the Council states:

4.5.1 the full name, address and client reference number of the Resident to whom the notice relates; and

4.5.2 the date upon which the Placement to the Care Home of the Resident in question was (or will be) terminated (as applicable).

4.6 A	Without prejudice to the Council’s other rights and remedies under this Contract, any applicable Call Off Contract or at Law, if the Service Provider fails to comply with its notice obligations under paragraph 4.2 of this Schedule 3 then the Council shall either (i) be immediately able to recover any applicable overpayments in full from the Service Provider as a contractual debt, or (ii) to deduct the full overpayment from any amounts which the Council owes to the Service Provider under any other Call Off Contract or any other agreements which the Council  has  entered  into  with  the Service Provider in accordance with clause 13.1 of this Contract.

Termination of a Long Term Placement by the Service Provider

4.7 The Service Provider may terminate a Call Off Contract with respect to a Resident’s Long Term Placement at any time during its applicable term if the Service Provider is no longer able to meet the care needs of the Resident by serving not less than twelve (12) weeks’ notice in writing to the Council.

4.7A	In the event that the Service Provider serves notice in accordance with paragraphs
4.7.1  of this Schedule 3 then the relevant Call Off Contact shall terminate on the earlier of:

4.7A.1 the  expiry  of  the  applicable  twelve (12)  week  notice  periods referred to paragraphs 4.7.1 of this Schedule 3 above; or

4.7 A.2 the date on which the Council is able to re-locate the Resident in question into an alternative Care Home.

4.8 Subject to paragraph 4.9 of this Schedule 3, if the behaviour of a Resident is, or becomes, Prejudicial to the welfare and wellbeing of either any other resident in the
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applicable Care Home, or the Service Provider, or its Staff with the result (i) that it would be unreasonable for the Placement in question to continue and (ii) that it is apparent that the Resident represents a serious physical danger to either the Service Provider, to its Staff or to any other resident in the Care Home, then the Service Provider may serve notice of termination of the Call Off Contract with respect to the relevant Resident’s Long Term Placement to the Council, and the applicable Call Off Contract shall terminate on the date on which the Council is able to re-locate the Resident in question into an alternative Care Home.

4.9 For the purposes of paragraph 4.8 of this Schedule 3, a Resident’s behaviour shall be regarded as “Prejudicial” if either:

4.9.1 the Service Provider is able to provide documentary evidence that the Resident in question has been responsible for repeated incidents at the Care Home involving abusive or threatening language or behaviour, in circumstances where the behaviour in question is not highlighted or addressed in the relevant Resident’s High Level Support Plan and Assessment; or

4.9.2 the Resident in question has committed one or more act involving violence against any person or property during their Placement at the Care Home, in circumstances where the behaviour in question is not highlighted or addressed in the relevant Resident’s  Support Plan and Assessment,

and the Service Provider’s right to terminate any applicable Call Off Contract in relation to a Resident’s Prejudicial behaviour shall be conditional on the Service Provider demonstrating that it and its Staff have used all reasonable endeavours to control and improve such behaviour and to minimize its effects.

Termination of a Long Term Call Off Contract or a Short Term Call Off Contract by the Council

4.10 The Council may terminate a Call Off Contract for convenience with respect to a Long Term Placement of a Resident at the Care Home at any time during the term of any such Call Off Contract by giving at least two (2) weeks’ notice to the Service Provider.

4.11 The Council may terminate a Call Off Contract with respect to either a Long Term Placement or a Short Term Placement of a Resident at the Care Home by notice in writing to the Service Provider at any time during the term of such Call Off Contract if:

4.11.1 the Service Provider or any of its Staff commits a Service Provider Default of the terms of this Contract or any Call Off Contract which is incapable of remedy;

4.11.2 the Service Provider or any of its Staff commits a Service Provider Default of its obligations under this Contract or any Call Off Contract, and fails to remedy the same within the timescales set out in any written notice from the Council requiring the Service Provider to remedy such Service Provider Default;

4.11.3 the Care Home has to close either on a temporary or permanent basis or there is a significant likelihood that the Care Home will close temporarily or permanently;
4.11.4 in the opinion of the Council (acting reasonably), the Service Provider or any of its Staff commits an act or omission which causes a serious and/or urgent risk to the welfare and wellbeing of the applicable Resident;

4.11.5 any revision to the applicable High Level  Support Plan and Assessment relating to the Resident in question shows that the Service Provider can no longer meet the relevant Resident's needs;

4.11.6 as a consequence of any financial assessment/re-assessment of the Resident in question which has been carried out by the Council in accordance with the provisions of section 14 of the Care Act 2014, the Care and Support and Aftercare (Choice of Accommodation) Regulations 2014 and Annex A (Choice of Accommodation and Additional Payments) to the Department of Health’s publication entitled “Care and Support Statutory Guidance (as amended from time to time) the Council concludes that the financial and other circumstances of the Resident are such that there ceases to be any justification for the Council arranging and paying for the care of the Resident pursuant to its duty under Section 8(1) and Section 18 of the Care Act;



4.11.7 the Service Provider is the subject of any CQC enforcement action (or any similar enforcement action from any other applicable regulator) which in the opinion of the Council (acting reasonably) is sufficiently serious to warrant the termination of any such Call Off Contract, including (but not limited to) in relation to any serving by the CQC of any Warning Notices, Letters of Intent, Notices of Proposal and/or Notices of Decisions on the Service Provider;

4.11.8 subject to paragraph 4.13 of this Schedule 3, any Sponsor in relation to the Placement of the Resident  in question, fails to sign and return executed copies of any agreement required between such Sponsor and the Council to govern the obligations of the Sponsor to pay any Topping Up Payments, within ten (10) Working Days of being requested to do so by the Council;

4.11.9 not used;

4.11.10 subject to paragraph 4.13 of this Schedule 3, it has been determined by the relevant Clinical Commissioning Group that the Resident in question is entitled to continuing health care funding to pay for their care;

4.11.11 the Service Provider undergoes any Insolvency Event;

4.11.12 the Service Provider notifies the Council that it has undergone or is about to undergo a Change of Control, or the Council becomes aware that such Change of Control has occurred or is likely to occur unless any prior Approval has granted by the Council regarding any such Change of Control;

4.11.13 the Service Provider or any of its Staff commits a breach of its obligations under clauses 4.34, 7, 14, 10 or 18 or Schedule 2 of the Contract when performing the Services;
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4.11.14 the Call Off Contract:

(a) has been subject to a substantial variation which would have required a new procurement procedure in accordance with regulation 72(9) of the Regulations;

(b) any of the mandatory or discretionary exclusions set out in regulation 57 of the Regulations either applied or apply (as the case may be) to the Service Provider at the time when this Contract was awarded or throughout the Contract Period;

(c) any competent court makes an award for ineffectiveness of this Call Off Contract under the Regulations; or

(d) the applicable Call Off Contract should not have been awarded to the Service Provider in view of a serious infringement of the obligations of the Treaty on European Union (TFEU) or the Public Contracts Directive 2014 that has been declared by the Court of Justice of the European Union under a procedure under Article 258 of the TFEU;

4.11.15 any central government or other third party funding which the Council relies on in full or in part to pay the Contract Price is ceased, reduced, clawed back or is otherwise no longer available to the Council; and

4.11.16 in the opinion of the Council (acting reasonably), the relationship between the Council and the Service Provider has materially broken down for any reason, including (but not limited to) due to any failure on the part of the Service Provider or its Staff to comply with the obligations in clause 8.3.2 of this Contract.

4.12 If the Council exercises its rights to terminate any Call Off Contract pursuant to paragraph 4.11 of this Schedule 3 then any such termination shall take effect on the date on which the Council re-locates the applicable Resident to an alternative care home.

4.13 The Council shall not terminate any Call Off Contract with respect to any Long Term Placement of a Resident in an applicable Care Home pursuant to any of paragraphs
4.11.9 and 4.11.11 (inclusive) of this Schedule 3, without first consulting with the Service Provider in good faith in order to explore what viable alternative contractual
and financial arrangements (if any) can be put in place to maintain the relevant Resident’s Placement in the applicable Care Home.

Cessation of the Topping Up Payment by the Sponsor

4.14 If any Sponsor notifies the Service Provider that it wishes to cease paying any Topping up Payment with respect to a Resident at the Care Home then the Service Provider shall immediately notify the Council of the same in writing whereupon the Council shall either:

4.14.1 seek to Place the Resident in an alternative care home through the DPS whereby the Service Provider’s Call Off Contract with respect to such Resident shall terminate on the date that the Resident is successfully relocated to such alternative care home;

4.14.2 seek to enable the Resident to remain in the Room at the Care Home if relocating them pursuant to paragraph 4.14.1 of this Schedule 3 is contrary to the Council’s duty to promote the wellbeing of the Resident under the Care Act 2014, .

Termination of Short Term Placements

4.15 In circumstances where the Parties have entered into a Call Off Contract with respect to a Resident who has been Placed into a Care Home on a Short Term basis and an unforeseen event or emergency occurs in relation to the Placement and/or Resident in question, then at any time before the planned expiration of the Call Off Contract:

4.15.1 either Party may serve notice on the other to terminate the Call Off Contract in relation to the Placement of the Resident in question; and

4.15.2 the applicable Call Off Contract shall terminate on the date upon which the Council is able to re-locate the applicable Resident into an alternative care home.

4.16 In circumstances where the Parties have entered into a Call Off Contract with respect to a Resident who has been Placed into the Care Home for a Short Term but the provisions of paragraph 4.15 of this Schedule 3 do not apply, then at any time before the planned expiration of the applicable Call Off Contract either Party may terminate the applicable Short Term Call Off Contract by serving written notice on the other and in such circumstances such Short Term Call Off Contract shall cease to have effect on the date on which the Council re-locates the applicable Resident into an alternative care home.

Consequences of Expiry or Termination

4.17 If any Call Off Contract terminates or expires pursuant to this Contract or any applicable Call Off Contract, then the Council shall only be liable to pay the Service Provider for any Services which have been properly performed by the Service Provider up to and including the date of termination and have not yet been paid by the Council.

4.17 A If the Council terminates any Call Off Contract due to any act or omission on the part of the Service Provider or any of its Staff then the Council shall be entitled to recover from the Service Provider any Losses which the Council suffer or incurs as a result of or in connection with any such termination, subject always to the Council taking reasonable steps to mitigate the extent of such Losses.

4.18 Any termination or expiry of a Call Off Contract shall be without prejudice to the rights of either Party to claim against the other with respect to any accrued breaches committed prior to the applicable date of termination.

4.19 The Service Provider shall provide all reasonable assistance to the Council and any Replacement Provider following the expiry or termination of any Call Off Contract to (amongst other things) enable any Replacement Provider to provide any services which are similar to the Services to any Resident, to ensure a seamless transition and to protect the welfare and the wellbeing of any such Resident.

4.20 Following the termination or expiry of any Call Off Contract the Service Provider shall:

4.20.1 promptly  return to the Council all of the Council’s Confidential Information, equipment, documents, materials or any other property owned or leased by it;

4.20.2 either return or destroy (at the Council’s sole discretion) any and all Personal Data and/or Sensitive Personal Data relating to a Resident or any third party and, if requested by the Council, certify in writing that it has done so.

4.21 If the Council terminates any Call Off Contract in accordance with paragraphs 4.11.1 to 4.11.4 (inclusive), 4.11.8 or 4.11.12 to 4.11.17 (inclusive) of this Schedule 3, then the Council shall also be entitled to:

4.21.1 terminate any other Call Off Contracts which the Council has entered into with the Service Provider by notice in writing and such Call Off Contracts will terminate on the respective dates on which the Council relocates residents into alternative care homes; and/or

4.21.2 terminate the Contract by notice in writing to the Service Provider and in such circumstances the Service Provider’s entitlement to participate in the DPS shall (amongst other things) cease on the date of termination set out in the Council’s applicable notice; or

4.21.3 suspend the Service Provider’s ability to participate in the DPS and to submit any further tenders in relation to an Invitation to Tender in any of the Lots which the Service Provider is appointed by notice in writing and such suspension shall take effect until such time as the Council is satisfied (acting reasonably) that the Service Provider has taken all of the necessary steps in the Service Improvement Action Plan and/or Improvement Notice; or

4.21.4 terminate the Contract by notice in writing to the Service Provider if  the Service Provider fails to take or to successfully complete any applicable Improvement Notice/ Service Improvement Action Plan within the timescales prescribed by the Council from time to time.

4.22 If the Council exercises its rights to terminate any Call Off Contract for any reason then the Service Provider irrevocably agrees to continue to provide the Services with respect to such Call Off Contract until the date that the Resident either dies or leaves the Care Home for any reason.
