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Disclaimer

This pro-forma contract has been supplied as part of the EN:Procure Dynamic Purchasing System for Internal and External Repair and Improvement Works or FM Compliance (as the case may be) and all parties must rely exclusively upon their own skill and judgment or upon those of their advisers when using this document and neither EN:Procure Limited or Ward Hadaway solicitors nor their associated companies assume any liability to any user or any third party in connection with such use.
This Agreement is made on







20[  ]
Parties

(1)
The "Employer": [
] (Co. No. [
]) whose registered office is at [
]; and

(2)
The "Contractor": [
] (Co. No. [
]) whose registered office is at [
]
Recitals

(1)
The Employer wishes to have the following work carried out: [INSERT DESCRIPTION] at [INSERT] (“Works”) and has had drawings and bills of quantities or a specification or work schedules produced which show and describe the work to be done.

(2)
The drawings are numbered/listed in [INSERT] annexed to this Agreement (“Contract Drawings”) and have for identification been signed or initialled by or on behalf of each party.


(3)
The Employer has supplied to the Contractor the Bills of Quantities, the Specification and/or the Work Schedules (as appropriate).

(4)
The Contractor has 
(A)
priced the Bills of Quantities/Specification/Work Schedules (as priced, the “Priced Document”), the total of such pricing being the Contract Sum stated in Article 2 ("Pricing Option A"); or

(B)
stated the sum he will require for carrying out the Works shown on the Contract Drawings and described in the Specification, that sum being the Contract Sum stated in Article 2, and has supplied to the Employer a Contract Sum Analysis in accordance with the stated requirements of the Employer or a Schedule of Rates on which that sum is based (the "Priced Document") ("Pricing Option B");

[and has provided the Employer with the priced schedule of activities annexed to this Contract ("Activity Schedule");]

the Priced Document, the priced Activity Schedule, where provided, and (where Pricing option B applies) the (unpriced) Specification have each for identification been signed or initialled by or on behalf of each Party and, where provided, annexed to this Agreement.

(5)
For the purposes of the Construction Industry Scheme ("CIS") under the Finance Act 2004 the status of the Employer is, as at the Base Date, that stated in the Contract Particulars.

(6)
Number not used
(7)
For the purposes of the Construction (Design and Management) Regulations 2015 (“CDM Regulations”) the status of the project that comprises or includes the Works is stated in the Contract Particulars.

(8)
Any division of the Works into Sections is shown in the Bills of Quantities/Specification/Work Schedules and/or the Contract Drawings or in such other documents as are identified in the Contract Particulars.

(9)
Where so stated in the Contract Particulars, this Agreement is supplemented by the Dynamic Purchasing System Agreement identified in those particulars.

(10)
Whether any of Supplemental Provisions 1 to 6 apply is stated in the Contract Particulars.

Operative Provisions:
Article 1 Contractor's Obligations and incorporation and amendment of JCT Intermediate Contract with Contractor's Design 2016
The Contractor shall carry out and complete the Works in accordance with the Contract Documents.

This Agreement shall incorporate all the provisions of the Joint Contracts Tribunal Intermediate Building Contract (2016 edition) (“IC 2016”) except that:

· the Recitals contained in IC 2016 shall be replaced in their entirety by the Recitals in this document;
· the Articles contained in IC 2016 shall be replaced in their entirety by these Articles;
· the Conditions, Schedules and Appendices contained in IC 2016 shall be amended as provided in the Schedule to this Agreement; and

· the Conditions, Schedules and Appendices shall be construed as varied accordingly and if there is any discrepancy between the Conditions, Schedules or Appendices and the amendments contained in this Agreement the wording of the amendments shall prevail.

Article 2 Contract Sum

The Employer shall pay the Contractor at the times and in the manner specified in the Conditions the VAT exclusive sum of [INSERT] pounds (£[INSERT) (“Contract Sum”) or other such sum as becomes payable under this Agreement.

Article 3 Architect/Contract Administration

For the purposes of this Agreement the Architect/Contract Administrator is [INSERT] of [INSERT] or, if he ceases to be the Architect/Contract Administrator, such other person as the Employer shall nominate in accordance with clause 3.4 of the Conditions.  

Article 4 Quantity Surveyor

For the purposes of this agreement the Quantity Surveyor is [INSERT] of [INSERT] or, if he ceases to be the Quantity Surveyor, such other person as the Employer shall nominate in accordance with clause 3.4 of the Conditions.  

Article 5 Principal Designer
The Principal Designer for the purposes of the CDM Regulations is [the Architect/Contract Administrator] or [INSERT of INSERT] or such replacement as the Employer at any time appoints to fulfil that role.  

Article 6 Principal Contractor

The Principal Contractor for the purposes of the CDM Regulations is the Contractor or such replacement as the Employer at any time appoints to fulfil that role.   

Article 7 Adjudication

If any dispute or difference arises under this Agreement, either Party may refer it to adjudication in accordance with clause 9.2.  

Article 8 Arbitration

Where Article 8 applies, then, subject to Article 7 and the exceptions set out below, any dispute or difference between the Parties of any kind whatsoever arising out of or in connection with this Agreement, whether before, during the progress or after the completion or abandonment of the Works or after the termination of the Contractor’s employment, shall be referred to arbitration in accordance with clauses 9.3 to 9.8 and the JCT 2016 edition of the Construction Industry Model Arbitration Rules ("CIMAR").  The exceptions to this Article 8 are: 

· any disputes or differences arising under or in respect of the Construction Industry Scheme or VAT, to the extent that legislation provides another method of resolving such disputes or differences; and
· any disputes or differences in connection with the enforcement of any decision of an Adjudicator.  

Article 9 Legal Proceedings

Subject to Article 7 and (where it applies) to Article 8, the English courts shall have jurisdiction over any dispute or difference between the Parties which arises out of or in connection with this Agreement.

Article 10 Performance Bond

If required the Contractor shall procure the execution and delivery to the Employer, within 14 days of a written request from the Employer, of a performance bond in the form of Annexure 1 to this Agreement with only such amendments as the Employer may approve.  If the Contractor does not procure execution and delivery of the performance bond, then, notwithstanding any other term of this Agreement, the Contractor shall not be entitled to payment under this Agreement until the Contractor procures such execution and delivery.
Article 11 Parent Company Guarantee

If required the Contractor shall procure the execution and delivery to the Employer, within 14 days of a written request from the Employer, of a parent company guarantee in the form of Annexure 2 to this Agreement with only such amendments as the Employer may approve.  If the Contractor does not procure execution and delivery of the parent company guarantee, then, notwithstanding any other term of this Agreement, the Contractor shall not be entitled to payment under this Agreement until the Contractor procures such execution and delivery.
Delivered as a deed on the date at the beginning of this Agreement
	Executed as a Deed by the Employer acting by two directors or one director and the secretary:


	…………………………

Director

…………………………

Director/Secretary 



	or
	

	Executed as a Deed by the Employer acting by a director in the presence of: 
…………………………
Witness signature

…………………………
(print name)
…………………………
…………………………
Witness's address
	…………………………

Director



	
	

	
	


	Executed as a Deed by the Contractor acting by two directors or one director and the secretary:


	…………………………

Director

…………………………

Director/Secretary 



	or
	

	Executed as a Deed by the Contractor acting by a director in the presence of: 
…………………………
Witness signature

…………………………
(print name)

…………………………
…………………………
Witness's address
	…………………………

Director




SCHEDULE

Section 1 Definitions and Interpretation

1.1
INSERT the following additional definitions in Clause 1.1:


"Contract" means the Contract consisting of the Contract Documents;
"EN:Able Futures" means EN:Able Futures Community Interest Company (company number 08514543) whose registered office is at 1st Floor, Sovereign Court, 300 Barrow Road, Meadowhall, Sheffield, S9 1JQ;
"EN:Procure" means EN:Procure Limited (company number 09149719) whose registered office is at 1st Floor, Sovereign Court, 300 Barrow Road, Meadowhall, Sheffield S9 1JQ;
"Landlord" means any party with a superior freehold or leasehold interest in the whole or any part of the Works;
"Management Company" means any party entering into a contract to manage or maintain any part or the whole of [DESCRIBE PROPERTY];
"Unpaid EN:Able Futures Income" has the meaning given to that term in clause 10.8;

"Unpaid EN:Able Futures Income Notice" has the meaning given to that term in clause 10.8;

"Unpaid EN:Procure Income" has the meaning given to that term in clause 10.5;

"Unpaid EN:Procure Income Notice" has the meaning given to that term in clause 10.5;
AMEND the following existing definitions in clause 1.1:
DELETE the existing definition of "Agreement" and SUBSTITUTE "this Agreement including its Recitals, Articles, Conditions and Contract Particulars";

DELETE the existing definition of "Article" and SUBSTITUTE "an article in this Agreement" ;
DELETE the words "1 to 9" and SUBSTITUTE "1 to 10" in the definition of "Conditions" and INSERT the words ", each as amended by the Schedule" at the end of the definition;

DELETE the definition of "Employer Rights" and SUBSTITUTE "Not used";

DELETE the existing definition of "Funder" and SUBSTITUTE "any organisation providing finance in connection with the whole or any part of the Works.";
DELETE the definition of "Funder Rights" and SUBSTITUTE "Not used";

DELETE the definition of "Information Release Schedule" and SUBSTITUTE "Not used";
DELETE the definition of "P&T Rights" and SUBSTITUTE "Not used";

DELETE the existing definition of "Purchaser" and SUBSTITUTE "any purchaser of the whole or any part of the Works.";
DELETE the definition of "Rights Particulars" and SUBSTITUTE "Not used";

INSERT the words ", utility provider," after the words "local authority" in the definition of "Statutory Undertaker";

DELETE the existing definition of "Tenant" and SUBSTITUTE "any tenant of the whole or any part of the Works.".
Agreement etc. to be read as a whole

1.3
DELETE clause 1.3 and SUBSTITUTE as follows:

"1.3.1
The Agreement and these Conditions are to be read as a whole.  Nothing contained in any other Contract Document irrespective of their terms shall override the Agreement or these Conditions.  In the event of any conflict between the provisions of this Agreement and these Conditions and the provisions of the Dynamic Purchasing System Agreement the conflicting provisions of this Agreement and these Conditions will prevail over the conflicting provisions of the Dynamic Purchasing System Agreement.

1.3.2
Any Works already provided by the Contractor prior to the date of this Contract shall be deemed to have been provided under the terms of this Contract.  All sums (if any) paid to the Contractor to date in respect of work done in relation to the Works shall be considered payments on account of sums to be paid under this Contract."

Headings, references to persons, legislation etc.

1.4
INSERT a new clause 1.4.7 after clause 1.4.6 as follows:

"1.4.7
References to the "reverse charge applying" (or similar) mean any case where the 
recipient of a supply for VAT purposes, or a member of a VAT group of which the 
recipient of the supply is a member, is required to account to the relevant tax 
authority for the VAT chargeable in respect of the supply."

Contracts (Rights of Third Parties) Act 1999

1.6
DELETE clause 1.6 and SUBSTITUTE as follows:

"1.6
Other than EN:Procure and any rights that take effect pursuant to clause 7 
(Assignment), a person who is not a party to this Contract shall not have any rights 
under the Contract (Rights of Third Parties) Act 1999 to enforce any term of this 
Contract ."

Effect of Final Certificate

1.9.1.1
DELETE clause 1.9.1.1 and INSERT: "Not used"
Effect of Certificates other than payment of Final Certificate

1.10
DELETE the words “Save as stated in clause 1.9 no” at the start of the 1st line and SUBSTITUTE the word “No”.
Consents and approvals

1.11
INSERT a new clause 1.11.3 as follows:
"1.11.3
Notwithstanding any other provision of this Contract, the term approval, when used 
in the context of any approval to be given by the Employer or the 
Architect/Contract Administrator, shall have the meaning 'acceptance of general 
principles only', and no such approval or any consent given by the Employer or the 
Architect/Contract Administrator nor any inspection of, or failure to inspect, the 
Works shall diminish or relieve the Contractor from any of his obligations or 
liabilities under this Contract."
Section 2 Carrying out the Works
General Obligations
2.1.
RENUMBER clause 2.1 as clause 2.1.1 and INSERT the following as clauses 2.1.2, 2.1.3 and 2.1.4:

“2.1.2
When requested to do so by the Employer, the Contractor shall provide the 
Employer with evidence that the Contractor has complied with, and given all 
notices required by, the Statutory Requirements.

"2.1.3
The Contractor shall notify all relevant Statutory Undertakers of the dates and 
times when the Contractor will require their services on site and shall be 
responsible for the co-ordination of their works with the remainder of the Works.
"2.1.4
In performing its obligations under this Contract the Contractor shall, and shall 
ensure that each of its sub-contractors shall comply with the Modern Slavery Act 
2015."

Materials, goods and workmanship
2.2.1.
INSERT the following at the end of clause 2.2.1: 

“No approval, express or implied, by the Architect/the Contract Administrator shall in any way diminish the Contractor’s obligations under this Contract or relieve him from compliance with any of its terms.”

2.2.3.
INSERT the following as a new clause 2.2.3:

"2.2.3.
With regard to the Works generally, and without prejudice to clauses 2.2.1 and 
2.2.2, the Contractor warrants to the Employer that: 

2.2.3.1.the Works will, unless otherwise specified in the Contract Documents or specifically instructed by the Architect/the Contract Administrator, be carried out using only materials and goods which are new and which are of sound and merchantable quality; and

2.2.3.2.where and to the extent that materials, goods and workmanship are not fully specified in the Contract Documents or by instructions given by the Architect/the Contract Administrator, all materials, goods and workmanship used in carrying out the Works shall be fit for the purposes included in or reasonably to be inferred from the Contract Documents and in accordance with good building practice, including as appropriate the relevant provisions of current British and European Standard Specifications and Codes of Practice.”

2.2.4.
INSERT the following as a new clause 2.2.4:

"Sub-Contracts and Supply Agreement: Passing of Property

"2.2.4
The Contractor shall by including appropriate provisions in every relevant sub-contract, contract of sale and supply agreement, ensure that the property in all materials and goods incorporated or to be incorporated in the Works passes to the Contractor on the earlier of the time of delivery of such materials and goods to the site or the time that the value of such materials and goods is included in any Payment Application by the Contractor.”  
Date of Possession – Progress




2.4
INSERT the following at the end of clause 2.4:  

“Notwithstanding the preceding provisions of this Clause, upon any determination of the Contractor’s employment or if this Contract is determined or discharged and notwithstanding that the validity of the determination or discharge is disputed by the Contractor, the Contractor shall vacate the site and shall immediately deliver to the Employer possession of the site and of the Works.”

Contract Documents

2.8.5
INSERT following as new clause 2.8.5:

"2.8.5
The Contractor shall review all Contract Documents, drawings or other  subsequent information produced to amplify the Contract Documents within two weeks of the date of receipt of such materials and shall bring to the attention of the Architect/Contract Administrator any discrepancies or requirements for further information arising from them.  Failure to comply with this obligation shall prevent the Contractor from being entitled to an extension of time or additional monies in respect of problems which would have been notified or requests which would have been made had this obligation been complied with."
Notice of Delay – Extensions

2.19
INSERT the following additional paragraph at the end of clause 2.19.4:

“Provided also that, in estimating any extension of time under this clause, any delay caused by an event listed in clause 2.20 which is concurrent with another delay for which the Contractor is responsible shall not be taken into account.”

Relevant Events

2.20
INSERT the following after the words “clause 2.19” in line 1 of clause 2.20: 

“(but only to the extent that such events are not in any way consequent upon or necessitated by any negligence, omission, default, breach of contract or breach of statutory duty of the Contractor, his servants or agents or any sub-contractor or supplier or their respective servants or agents).”

INSERT the following at the end of clause 2.20.7: 

“provided that the Contractor shall have supplied any information  required, placed any necessary orders and otherwise performed his obligations under this Contract in respect of such work as soon as reasonably practicable after the date of this Contract so as not to delay or disrupt the Statutory Undertaker in relation to such work.”

INSERT the following at the end of clause 2.20.11:

“save where such events arise upon the site or concern the Contractor’s employees and do not arise out of or in connection with a national labour dispute." 
Practical Completion and Certificates

2.21
INSERT the following at the end of clause 2.21: 

“For this purpose Practical Completion shall mean suitable for beneficial use and occupation.  The Architect/the Contract Administrator at his discretion may issue the Certificate of Practical Completion notwithstanding that minor items or work and/or final commissioning and adjustment of mechanical and electrical services installations remain to be completed in which event such incomplete work and/or commissioning and adjustment shall be notified by the Architect/the Contract Administrator to the Contractor in accordance with this clause 2.21."
Repayment of Liquidated Damages

2.24
INSERT the following at the end of clause 2.24: 

“Interest shall not be payable by the Employer on any amounts payable or repayable under this clause.”

Contractor's Consent
2.25
INSERT the following after the words “possession of such part or parts” at the end of the first sentence of clause 2.25:

“Following possession of any part or parts of the Works by the Employer, the Contractor shall make reasonable provision for access to the relevant part by the Employer, any Tenant of the Employer or any Tenant’s contractor executing further work of a fitting-out nature on the Tenant’s behalf.  If the Employer takes possession of any part or parts of the Works,”  

Practical Completion Date

2.26
INSERT the following after the words “deemed to have commenced on the Relevant Date” in clause 2.26: 

“provided however that the defects liability period in respect of the Relevant Part shall be deemed to be extended and shall run until the issue by the Architect/the Contract Administrator of the certificate under clause 2.21 that the Contractor’s obligations under that clause have been discharged in respect of the whole of the Works.”
Section 3 Control of the Works
Person in Charge

3.2
DELETE clause 3.2 and SUBSTITUTE the following: 

“3.2.1
The Contractor’s senior representative on site (“Contractor’s Agent”) must be approved by the Architect/Contract Administrator on behalf of the Employer, for which purpose the Contractor shall first provide the Architect/Contract Administrator with full details of the experience and qualifications of the Contractor’s Agent.  

3.2.2
Subject always to the terms of his contract of employment, the Contractor shall ensure that, so long as he remains an employee or servant of the Contractor and is not incapacitated by illness or otherwise nor absent in consequence of his reasonable holiday entitlements, the Contractor’s Agent will undertake overall supervision of the Works for whatever time is required to ensure the completion of the Works in accordance with this Contract.
3.2.3
The Contractor’s Agent shall not be changed by the Contractor without the consent of the Employer to such change and the approval by the Architect/Contract Administrator of the substitute pursuant to clause 3.2.1.
3.2.4
The Architect/Contract Administrator may at any time request the removal from the Works of the Contractor’s Agent for reasons of incompetence or inefficiency and request the prompt appointment of a satisfactory substitute, approved by the Architect/Contract Administrator pursuant to clause 3.2.1.
3.2.5
Any costs incurred by the Contractor in replacing the Contractor’s Agent (in any circumstances) shall be borne by the Contractor. 
3.2.6
Any instructions given to the Contractor’s Agent by the Architect/Contract Administrator shall be deemed to have been issued to the Contractor.” 
Clerk of Works
3.3
RENUMBER clause 3.3 as clause 3.3.1 and INSERT the following as a new clause 3.3.2: 

“3.3.2
The Contractor shall furnish to the clerk of works or the Architect/Contract Administrator such information as they shall require in connection with the Works.”  

Conditions of sub-contracting

3.6.2.5
DELETE "the Rights Particulars provide" in clause 3.6.2.5 and SUBSTITUTE:


"this Contract provides"

3.6.2.5.3
In clause 3.6.2.5.3 DELETE from "those of clause 2.18…" to the end of the clause (inclusive) and SUBSTITUTE:

"the requirements for any sub-contractor collateral warranty set out in this Contract;"

Contractor’s quotation for proposed Variations
3.11A
INSERT, after clause 3.11, a new clause 3.11A as follows:

"3.11A.1
Before the Architect/Contract Administrator issues an instruction requiring a Variation or sanctions in writing a Variation pursuant to clause 3.11 he may give to the Contractor a preliminary notice of Variation which indicates that any proposed variation to which that preliminary notice relates is to be valued, and the length of any extension of time and the amount of any loss and/or expense to which the Contractor may become entitled in respect of it shall then be determined in accordance with this clause 3.11A.  

3.11A.2
Within such reasonable period as the Architect/Contract Administrator may specify (being not less than 14 days after the receipt by the Contractor of any such preliminary notice of Variation as is referred to in clause 3.11A.1) the Contractor shall provide the Architect/Contract Administrator with: 

3.11A2.1
an estimate of the valuation of the proposed Variation in the form of a quotation or quotations from the Contractor; and 
3.11A2.2
an estimate of the length of any extension of time and the amount of any loss and/or expense to which the Contractor might become entitled pursuant to clauses 2.19 and 2.20 in respect of the proposed Variation.   

3.11A.3
Following receipt by him of the estimates referred to in clause 3.11A.2 the Architect/the Contract Administrator (with the assistance of the Quantity Surveyor) will for a period of seven days, or such longer period as the Architect/the Contract Administrator may specify, conduct negotiations with the Contractor with a view to agreeing the said estimates.  If such negotiations are successfully concluded the Architect/the Contract Administrator shall submit the agreed estimates to the Employer for his approval. 

3.11A.4
If approval is given  by the Employer as referred to in clause 3.11A.3 the Architect/Contract Administrator will issue an instruction to the Contractor pursuant to clause 3.11 confirming that Variation (hereinafter in this clause 3.11A called a “Confirmation Instruction”), and the Architect/Contract Administrator shall then grant an extension of time pursuant to clause 2.19 of the agreed length (if any) and effect shall be given to the agreed expense (if any) by making an addition to or deduction from the Contract Sum.
3.11A.5
If no agreement can be reached in relation to the estimates referred to in clause 3.11A.2 or if approval is not given by the Employer as referred to in clause 3.11A.3 the Employer shall decide whether the proposed Variation should be cancelled or whether a Confirmation Instruction should be issued by the Architect/Contract Administrator, in which latter case the valuation rules set out in Section 5, clause 5.3 and 5.6 apply.
3.11A.6
If the Architect/Contract Administrator does not issue a Confirmation Instruction pursuant to clauses 3.11A.4 or 3.11A.5, the Contractor shall have no claim arising out of or in connection with any proposed Variation or any failure to agree estimates or any failure by the Employer to approve agreed estimates.
3.11A.7
Whenever the Architect/Contract Administrator issues a preliminary notice of Variation pursuant to clause 3.11A.1, no work pursuant to the proposed Variation to which the preliminary notice relates shall be commenced until such time as the Architect/the Contract Administrator so instructs.”

Other Contractor's Work

3.11B
INSERT, after clause 3.11A, a new clause 3.11B as follows:

“3.11B.1
The Contractor shall in accordance with the requirements of the Employer afford reasonable facilities for any other contractors employed by the Employer and their workmen and for the workmen of the Employer and of any other properly authorised authorities or Statutory Undertakings who may be employed in the execution on or near the site of any work not in the Contract or of any contract which the Employer may enter into in connection with or ancillary to the Works.  

3.11B.2
It is agreed and declared for the purposes of clauses 2.19 and 2.20 (but without limitation) that the Contractor could reasonably foresee the activities of the contractors and workmen of the Statutory Undertakers referred to in the Contract Documents on or near the site or parts thereof throughout the period of Contract.  

3.11B.3
The Contractor shall provide attendance for such other contractors and workmen as may be directed by the Employer.  Such attendance shall be deemed to cover all expenses incurred by the Contractor in:  

3.11B.3.1
planning, programming and co-ordinating his work with that of such other contractors and workmen;
3.11B.3.2
accepting delivery, unloading and material for the other contractors as required; and
3.11B.3.3
allowing the other contractors space for their site offices and all reasonable access and facilities for the proper execution of their work including the free use of craneage, scaffolding, ladders, stores, mess rooms, latrines, site services, including background lighting and distribution boards for the other contractors’ own localised lighting and providing the necessary watching and lighting, provided that these facilities are normally available on site at the time.”

Confidentiality
3.17A
INSERT, after clause 3.17, a new clause 3.17A as follows:

"3.17A.1
The Contractor shall not without the prior written approval of the Employer (for which application shall be made to the Architect/Contract Administrator) at any time for any reason disclose to any person or publish or make any statement concerning this Contract, or the Works or any matters arising from or relating thereto directly or indirectly, except so far as is necessary to enable the Contractor properly to fulfil its obligations under the Contract.  
3.17A.2
Each party shall keep confidential, and shall not without the other’s written consent disclose to any third party, any trade or business secrets or similar confidential information supplied by the other party except as shall be absolutely necessary for the proper performance of the Contract.”  

Safety and Security
3.19
INSERT a new clause 3.19 as follows: 
"3.19.1
The Contractor shall throughout the progress of the Works: 
3.19.1.1
take full responsibility for the safety of all persons entitled to be upon the site;

3.19.1.2
keep the site and the Works (so far as the same are not occupied by the Employer, and except in so far as the Employer has a responsibility under clause 3.19.2) in an orderly state in order to avoid danger to such persons; and
3.19.1.3
in connection with the Works provide and maintain at his own cost all lights, guards, fencing, warning signs and watch when and where necessary, or as required by the Employer or by any competent statutory or other authority for the protection of the Works or for the safety and convenience of the public or others.

3.19.2
If the Employer shall carry out work on the site with his own workmen he shall in respect of such work:
3.19.2.1
have full regard to the safety of all persons entitled to be upon the site; and
3.19.2.2
keep the site in an orderly state appropriate to the avoidance of danger to such persons.

3.19.3
If the Employer shall employ other contractors on the site he shall require them to have the same regard for safety and avoidance of danger.
3.19.4
Without prejudice to the Contractor's general obligations to comply with Statutory Requirements, the Contractor shall comply with, and shall procure that his employees, agents and sub-contractors and others on the site shall comply with, all their respective duties and obligations  under all legislation and other requirements having the force of law relating to the health, safety and conduct of construction operations.
3.19.5
The Contractor shall indemnify the Employer in respect of any liability, loss, claim or proceedings of whatsoever nature arising out of or in connection with any breach of the duties and obligations referred to in clause 3.19.4.
3.19.6
The Contractor shall ensure that every Sub-contractor shall provide and employ in connection with the execution of the Works:
3.19.6.1
only such technical assistants as are skilled and experienced in their respective occupations and such sub-agents, foremen and leading hands as are competent to give proper supervision to the work they are required to supervise; and
3.19.6.2
such skilled, semi-skilled and unskilled labour as is necessary for the proper and timely execution of the Works.

3.19.7
The Contractor shall procure that the Works and any part of the site upon which the Works are carried out shall be kept secure at all times.

3.19.8
Except with the written permission of the Employer to be given when necessary for the execution of the works and subject to such terms as may be imposed, the employees of the Contractor shall not be permitted to enter any building or lands of the Employer or any part of the site under the control of other contractors of the Employer or any other owner and the Contractor shall warn his employees that any person found within such premises without such authority is liable to be removed from the Works.  The Contractor shall ensure that his employees, agents and sub-contractors and others on the site are confined to only that portion of the site necessary to enable them to carry out the Works. 

3.19.9
The Contractor shall: 

3.19.9.1
take all reasonable precautions to prevent any  nuisance or inconvenience to the owners, tenants, or occupiers of other premises upon or in the locality of the site and to the public generally, including measures to reduce the nuisance from noise, dust, smell, fumes and vibration during the carrying out of the Works;
3.19.9.2
(without prejudice to any other provision of this Contract) ensure that there is no trespass by the Contractor or the Contractor's Persons (including the oversailing of a crane jib or the erection of a scaffold or hoarding) on or over any nearby property and shall take all reasonable safety and other measures to prevent damage or injury to any persons including the occupiers of nearby property and members of the public.  If carrying out the Works or any other obligation pursuant this Contract would otherwise be an act of trespass, the Contractor shall, at no cost to the Employer, obtain the prior written agreement of the owners or occupiers of any nearby property to that act. That agreement shall be subject to the Employer's approval before its completion. The Contractor shall comply with any condition or obligation contained in that agreement, at no cost to the Employer and shall not be entitled to any extension of time as a result of any condition or obligation contained in that agreement;
3.19.9.3
ensure that the access to the site is unobstructed at all times and that there is no interference with or obstruction of any vehicles using the site in order to gain access to other premises; and
3.19.9.4
at all times co-operate with and not interfere with or obstruct 
any other contractor engaged by the Employer to perform other works on or in the vicinity of the site.
3.19.10
The Contractor shall assist the Employer in defending any action or proceedings in relation to any such nuisance, interference or trespass.  The Contractor shall be responsible for and shall indemnify the Employer from and against any and all expenses, liabilities, losses, claims and proceedings resulting from any failure or default by the Contractor in performing its obligations under clause 3.19.9."
Technical Assistance
3.20
INSERT a new clause 3.20 as follows: 

“3.20
The Contractor and his sub-contractors shall render to the Employer free of charge all reasonable and technical assistance and advice which the Employer may require in connection with the Works throughout the period until the issue of the Certificate of making good under clause 2.31 in respect of the whole of the Works.”  

Inspection of the Site
3.21
INSERT a new clause 3.21 as follows: 

"3.21
The Contractor shall be deemed to have inspected and examined the site and its surroundings and to have satisfied himself before the date of the Contract as to the nature of the ground, the sub-surface conditions and sub-soil (any information in connection therewith which may have been provided by or on behalf of the Employer being provided by way of information only without any warranty or representation as to its accuracy, reliability or completeness), the form and nature of the site, the extent, nature and difficulty of work and materials necessary for the completion of the Works, the means of communication with and restrictions of access to the site, the accommodation he may require and in general to have obtained for himself all necessary information as to risks, contingencies and all other circumstances influencing or affecting the Works.  The Contractor shall not be entitled to any extension of time or to any additional payment on grounds of any misunderstanding or misinterpretation of any such matter, nor shall the Contractor be released from any of the risks accepted or obligations undertaken by him under the Contract on the ground that he did not or could not have foreseen any matter which might affect or have affected the execution of the Works.”  

Project meetings
3.22
INSERT a new clause 3.22 as follows:

"3.22
The Contractor shall attend project meetings convened by the Architect/Contract Administrator upon reasonable notice and at reasonable intervals and representatives of the Employer and the Employer's professional consultants and any other persons authorised by the Architect/Contract Administrator shall be permitted to attend such meetings."
Section 4 Payment
Adjustment of Contract Sum

4.3.2
DELETE clause 4.3.2 and SUBSTITUTE: "not used".
Fluctuations – Named Sub-Contractors 

4.4
DELETE clause 4.4 and SUBSTITUTE: "not used".

VAT
4.5
DELETE clause 4.5.1 and SUBSTITUTE:
"4.5.1
The Contract Sum is exclusive of VAT and, in relation to each payment to the Contractor for any supply made under this Contract:
4.5.1.1
the Contractor shall within two Business Days following the issue by the Architect/Contract Administrator of a Payment Certificate, issue to the Employer an appropriate VAT invoice in respect of such supply, indicating whether or not the reverse charge applies to the supply; and
4.5.1.2 subject to the Contractor complying with clause 4.5.1.1 and unless the reverse charge applies, the Employer shall in addition pay to the Contractor the amount of any VAT properly chargeable in respect of such supply."
4.5.3
INSERT a new clause 4.5.3 as follows:
"4.5.3
If the Contractor:
4.5.3.1
issues a Payment Application in relation to any interim or final payment under clause 4.11.1 it shall include a request for the Employer to confirm in writing 
whether the reverse charge applies to the supply to which the Payment Application relates: or
4.5.3.2
does not issue a Payment Application under clause 4.11.1, it shall, not later 
than the due date fixed under clause 4.8 (in respect of interim payments) or clause 
4.21.3 (in respect of the final payment if the paying party is the Employer) request the Employer to confirm in writing whether the reverse charge applies to the 
relevant supply. 
In either case, the Employer shall provide such confirmation with, or not later than 
the issue of, the Payment Certificate by the architect/Contract Administrator 
relating to such apply."
4.5.4
INSERT a new clause 4.5.4 as follows:

"4.5.4
The Employer is registered for VAT in the United Kingdom under registration number [insert registration number]."
Interim payments – due dates and certificates

4.8.2
INSERT the following at the end of clause 4.8.2:

"Provided that as a condition precedent to the issue of any such certificate the Contractor shall have submitted to the Architect/the Contract Administrator and to the Quantity Surveyor, to assist them in making the appropriate valuation, a claim for payment in respect of amounts eligible for inclusion in such certificate.  Such claim shall be supported by a detailed valuation of work done and of materials and goods delivery to the site and/or fabricated off-site.  Such claim shall be valued in accordance with the Contract."

Interim payments – calculation of sums due

4.9.1
DELETE "those values shall be adjusted, where appropriate, in accordance with any applicable Fluctuations Provision and," in line 17/18 of clause 4.9.1.
4.9.2
DELETE "Fluctuations – Named Sub-Contractors (clause 4.4)" in line 6 of clause 
4.9.2.
DELETE "Fluctuations under any applicable Fluctuations Provision other than by means of an adjustment under clause 4.9.1" in line 7/8 of clause 4.9.2.

4.9.3
DELETE "4.4 (Fluctuations – Named Sub-Contractors)," in line 2 of clause 4.9.3.

DELETE "or any amount under any applicable Fluctuations Provision other than by means of an adjustment under clause 4.9.1" in line 5/6 of clause 4.9.3.
Interim and final payments – final date and amount.
4.12.1
DELETE "14 days" in clause 4.12.1 and SUBSTITUTE: "28 days".

4.12.5
DELETE "5 days" in clause 4.12.5 and SUBSTITUTE: "1 day".

Pay Less Notices and other general provisions

4.13.3
DELETE clause 4.13.3 and SUBSTITUTE:

"4.13.3
With regard to the Employer's interest in the percentage of the total value not included in the amounts of the interim payments to be certified under clause 4.8.2 the Employer shall be:

4.13.3.1under no fiduciary obligation to the Contractor or any third party;
4.13.3.2under no obligation to set aside any amount in a separate bank; and

4.13.3.3entitled to the full beneficial interest in any interest accruing and shall be under no obligation to account to the Contractor for any such interest."
Loss and Expense
Matters materially affecting regular progress

4.15.1
INSERT the following at the end of clause 4.15.1:

“provided that (a) the Contractor shall have made reasonable and proper efforts to avoid or reduce such loss and expense; and (b) any delay in the regular progress of the Works caused by a matter or matters referred to in clause 4.17 which is concurrent with another delay for which the Contractor is responsible shall not be taken into account.”  

Relevant Matters
4.17
INSERT the following after the words “Relevant Matters” in line 1 of clause 4.17:
“(but only to the extent that such matters are not in any way consequent upon or necessitated by any negligence, omission, default, breach of contract or breach of statutory duty of the Contractor, his servants or agents or any Sub-contractor or supplier of their respective servants or agents).”

Reservation of Contractor's rights and remedies
4.19 
DELETE clause 4.19 and SUBSTITUTE the following new clause 4.19:

"4.19
Reimbursement of the Contractor for loss and/or expense under this clause shall be deemed to be full compensation for the Contractor in respect of the matters for which the compensation is paid and the Employer shall have no further liability to the Contractor in respect of such matters arising under the Contract or generally at law.”

Section 6 Injury to Persons and Property
Contractor's liability – personal injury or death

6.1
INSERT the following after the word “Works” in line 3 of clause 6.1:

“or of any other obligation of the Contractor pursuant to this Contract".
Contractor's liability – loss, injury or damage to property
6.2
INSERT the following after the word "Works" in line 4 of clause 6.2: 
" or of any other obligation of the Contractor pursuant to this Contract"
Section 7 Assignment
Assignment
7.1
DELETE clause 7.1 and SUBSTITUTE the following: 

"7.1.1
The Employer may, without the consent of the Contractor, assign the benefit of all or any of the Contractor’s obligations under this Contract; and/or any benefit arising under or out of this Contract.

7.1.2
The Contractor shall not, without the prior written consent of the Employer, assign the benefit of all or any of the Employer’s obligations under this Contract; and/or any benefit arising under or out of this Contract.

7.1.3
The Contractor shall not contend that any assignee is precluded from recovering any loss resulting from any breach of this Contract (whatever the date of such breach) by reason only that that person is an assignee and not the original employer under this Contract or by reason that the original employer or any intermediate employer escaped any loss resulting from such breach by reason of the disposal of any interest in the Works or that the original employer or any intermediate employer has not suffered any or such loss."
Performance Bonds and Guarantees

7.2
DELETE clause 7.2 and SUBSTITUTE: "Not used".
Collateral Warranties

7.3
DELETE clauses 7.3 to 7.8 and SUBSTITUTE: "Not used".
Section 8 Termination
Default by Contractor
8.4.1.3
INSERT "or rectify" in line 2 of clause 8.4.1.3, after "requiring him to remove"

Corruption and regulation 73(1)(b) of the PC Regulations

8.6
INSERT "or associated with him" in line 3 of clause 8.6, after "acting or his behalf"

At the end of the clause 8.6, after the full stop, INSERT:

"For the purpose of this clause 8.6, whether a person is associated with another person shall be determined in accordance with section 8 of the Bribery Act 2010 and a person associated with the Contractor includes, but is not limited to, any of the Contractor's Persons."

Consequences of termination under clauses 8.4 to 8.6
8.7.2
INSERT "at the Contractor's expense" in clause 8.7.2 after "the Contractor shall" and before the colon.
Default by the Employer

8.9
DELETE clause 8.9.1.3 and SUBSTITUTE: "Not used".
8.9.3
DELETE "14 days" each time it occurs in clause 8.9.3 and SUBSTITUTE: "28 days".

8.9.4 DELETE the final paragraph of clause 8.9.4 and SUBSTITUTE the following:

"then the Employer or the Contractor may thereupon by registered post or recorded delivery give notice to the other party of his intention to terminate the Contract.  If within 28 days after the receipt of such notice the parties have not agreed a mutually acceptable basis for the continuation of the Contractor's employment under the Contract then either party may on or after 28 days after service of the first notice issue a further notice terminating with immediate effect the employment of the Contractor under this Contract provided always however that such notice shall not be issued unreasonably or vexatiously."

Termination by either Party

8.11
INSERT a new clause 8.11.4 as follows:

"8.11.4
Without prejudice to any rights that have accrued under this Contract or any of its 
rights or remedies, the Employer may terminate the employment of the Contractor 
under this Contract on giving not less than 14 days written notice to the 
Contractor."

Consequences of Termination under clauses 8.9 to 8.11, etc.

8.12.2
INSERT after “(including Site Materials)” in clause 8.12.2 as follows:
"provided that the Contractor shall not effect or allow such removal where the same is necessary for the support of the Works or for the health and safety of workers or the public until suitable alternative arrangements have been made by the Employer and provided further that no Site Materials shall be removed if the value thereof has been included in a Payment Notice and the amount properly due to the Contractor has been paid by the Employer or if the Employer has instructed the Contractor to leave the same on the site."
Section 9 Settlement of Disputes

Mediation
9.1
DELETE the existing clause 9.1 and SUBSTITUTE:

"9.1
Subject to Article 7, if a dispute arises out of or in connection with this Contract or the performance, validity or enforceability of it (in this clause 9.1, a "Dispute") then the Parties shall follow the procedure set out in this clause:

9.1.1 
either Party shall give to the other written notice of the Dispute (served in accordance with clause 1.7.4), setting out its nature and full particulars (in this clause 9.1, a "Dispute Notice"), together with relevant supporting documents and on service of the Dispute Notice, the [INSERT EMPLOYEE TITLE] of the Employer and [INSERT EMPLOYEE TITLE] of the Contractor shall attempt in good faith to resolve the Dispute; 

9.1.2 
if the [INSERT EMPLOYEE TITLE] of the Employer and [INSERT EMPLOYEE TITLE] of the Contractor are for any reason unable to resolve the Dispute within ten (10) Business Days of service of the Dispute Notice, the Dispute shall be referred to the [INSERT SENIOR OFFICER TITLE] of the Employer and [INSERT SENIOR OFFICER TITLE] of the Contractor who shall attempt in good faith to resolve it;

9.1.3 
if the [INSERT SENIOR OFFICER TITLE] of the Employer and [INSERT SENIOR OFFICER TITLE] of the Contractor are for any reason unable to resolve the Dispute within ten (10) Business Days of it being referred to them, the Parties will attempt to settle it by mediation in accordance with the Centre for Effective Dispute Resolution ("CEDR") Model Mediation Procedure;
9.1.4
to initiate mediation, a Party shall give a notice ("ADR notice") to the other Party, requesting mediation, the parties shall agree the identity of the mediator or, if not agreed between the Parties within ten (10) Working Days of the ADR notice, the Party who served the ADR notice shall apply to CEDR to nominate the mediator, attaching a copy of the ADR notice to its application and copying its application to the other Party;

9.1.5
the mediation shall start not later than ten (10) Working Days after the date of the ADR notice (or, if later, not more than 10 Business Days after the parties have agreed the identity of the mediator or after CEDR has nominated the mediator) and the Parties shall attempt in good faith to resolve the dispute and the cost of any such mediation shall be borne equally between the Parties;

9.1.6
the provisions of this clause 9.1 or the commencement of a mediation under this clause 9.1 shall not prevent the Parties commencing or continuing proceedings relating to the Dispute under Article 8 or Article 9, whichever applies."
Section 10 Set off and Other Remedies

INSERT a new Section 10 as follows:
"General

10.1
Nothing contained in this Contract (other than as to the giving of notices) shall oust or limit any right of the Employer under any statute or rule of law or of equity in the nature of set-off or abatement of price. 

10.2
If the Contractor becomes insolvent so that its covenant is impaired, then without prejudice to any other remedies the Employer may have, the Employer shall be entitled to recover from the Contractor any premiums reasonably incurred to effect insurance (such as inherent defects insurance or other suitable cover) in order to arrange suitable alternative protection.

10.3
The obligations of the Contractor under this Contract shall not be lessened or affected by:

10.3.1
any power or duty of the Employer or any other party to grant or withhold approval of, or object to, any matter in connection with the Works, or to inspect the Works; or 
10.3.2
the grant, or failure to grant, such approval, or the making, or failure to make, such objection or any such inspection of, or failure to inspect, the Works."

Payments due under Dynamic Purchasing System Agreement

10.4
The Employer and the Contractor acknowledge the provisions of the Dynamic Purchasing System Agreement. In particular, the Contractor acknowledges and agrees that pursuant to clause 23 of the Dynamic Purchasing System Agreement EN:Procure is entitled to receive from the Contractor the EN:Procure Income applicable to this Contract.

10.5
If the Contractor fails to pay to EN:Procure the EN:Procure Income applicable to this Contract, then EN:Procure may, in accordance with clause 23.8 of the Dynamic Purchasing System Agreement, issue a notice to the Employer and the Contractor (an “Unpaid EN:Procure Income Notice”).  The Unpaid EN:Procure Income Notice will inform the Parties of the relevant unpaid amount (the “Unpaid EN:Procure Income”). 
10.6
Following receipt of an Unpaid EN:Procure Income Notice the Employer shall, in accordance with the provisions of this Contract, set off against and deduct from any subsequent payment to the Contractor under this Contract the amount of the Unpaid EN:Procure Income set out in the relevant Unpaid EN:Procure Income Notice and pay such amount to EN:Procure in satisfaction of the Unpaid EN:Procure Income.

10.7
The Employer and the Contractor acknowledge the provisions of clauses 26 and 27 of the Dynamic Purchasing System Agreement.  In particular, the Contractor acknowledges and agrees that pursuant to clause 27 of the Dynamic Purchasing System Agreement EN:Able Futures is entitled to receive from the Contractor the EN:Able Futures Income applicable to this Contract.

10.8
If the Contractor fails to pay to EN:Able Futures the EN:Able Futures Income applicable to this Contract, then EN:Procure may, in accordance with clause 27.2 of the Dynamic Purchasing System Agreement, issue a notice to the Employer and the Contractor (an "Unpaid EN:Able Futures Income Notice"). The Unpaid EN:Able Futures Income Notice will inform the Parties of the relevant unpaid amount (the “Unpaid EN:Able Futures Income”).

10.9
Following receipt of an Unpaid EN:Able Futures Income Notice, the Employer shall, in accordance with the provisions of this Contract, set off against and deduct from any subsequent payment to the Contractor under this Contract the amount of the Unpaid EN:Able Futures Income set out in the relevant Unpaid EN:Able Futures Income Notice and pay such amount to EN:Procure in satisfaction of the Unpaid EN:Able Futures Income.
Schedule 4
DELETE Schedule 4 and SUBSTITUTE "Not used."

Annexure 1

Performance Bond

Annexure 2
Parent Company Guarantee
Annexure 3
Contract Particulars
� Delete these lines if an Activity Schedule is not provided


� The reference to "Framework Agreement" in the Contract Particulars to be annexed to this Agreement should be changed to "Dynamic Purchasing System Agreement".
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