AMENDMENTS FOR USE WITH 
JCT DESIGN AND BUILD CONTRACT 2016
_________________________________________

in relation to works at
[                                           ]
[ Watergate school]
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(AMEND/delete AS TO RELEVANT SCHOOL IN COMPLETED CONTRACT)

_________________________________________
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agreement

This Agreement is made the…………….day of
201[       ]

Between

1. [LONDON BOROUGH OF LEWISHAM of Old Town Hall, Catford Road, London, SE6 4RU] (the “Employer" which expression includes its permitted successors and assigns); and 

2.  [Contractor], (Company Registered Number [          ]) whose registered office is at [



] (the “Contractor").

recitals

Whereas

1. the Employer wishes to have the design and construction of the following works carried out [           ] at [                   ] (the “Works") and the Employer has supplied to the Contractor documents showing and describing or otherwise stating his requirements (the “Employer’s Requirements”); 

2. in response to the Employer’s Requirements the Contractor has supplied to the Employer: 

· documents showing and describing the Contractor’s proposals for the design and construction of the Works (the “Contractor’s Proposals”); and

· an analysis of the Contract Sum (the “Contract Sum Analysis”); 

3. the Contractor has examined the Employer’s Requirements and confirms that they are satisfied by the Contractor’s Proposals. The Employer makes no representation as to the accuracy, completeness or suitability of any design provided by the Employer (in the Employer’s Requirements or otherwise) and shall have no liability arising out of or in relation to the same;
4. for the purposes of the Construction Industry Scheme (CIS) under the Finance Act 2004, the status of the Employer is, as at the Base Date, that stated in the Contract Particulars; 

5. the division of the Works into Sections is shown in the Employer’s Requirements or in such other documents as are identified in the Contract Particulars; 

6. where so stated in the Contract Particulars, this Contract is supplemented by the Framework Agreement identified in those particulars; 

7. whether any of the Supplemental Provisions 1 to 18 apply is stated in the Contract Particulars;
8. the Contractor agrees to carry out the Works in accordance with the following documents which are hereby incorporated into the Agreement and together referred to as the “Contract Documents”
:

8.1. the Agreement; 

8.2. Employer’s Requirements, Contractor’s Proposals and Contract Sum Analysis;  

8.3. copy letter of invitation to tender; 

8.4. the Preliminaries and conditions for tendering; 
8.5. Form of Tender dated [      ]; 

8.6. the Contract Drawings numbered / set out in [        ]; and
8.7. Letter of Acceptance dated [      ]. 

[Drafting Note – ensure that if any relevant contract information is contained in documents or correspondence not referred to above, such information is included in the contract. This should only be agreed documentation and must not include items that are still being negotiated or have not yet been settled between the Parties]

articles

Now it is hereby agreed as follows

Article 1: Contractor’s obligations

The Contractor shall carry out and complete the design and construction of the Works in accordance with the Contract Documents. 

Article 2: Contract Sum

The Employer shall pay the Contractor at the times and in the manner specified in the Conditions the VAT-exclusive sum of [                            ] (the “Contract Sum") or such other sum as becomes payable under this Contract.

Article 3: Employer’s Agent

For the purposes of this Contract the Employer’s Agent is [            ] of [           ] or such other person as the Employer nominates in his place. Save to the extent that the Employer may otherwise specify by written notice to the Contractor, the Employer’s Agent shall have full authority to receive and issue applications, consents, instructions, notices, requests or statements and otherwise to act for the Employer under any of the Conditions. 

Article 4: Employer’s Requirements and Contractor’s Proposals

The Employer’s Requirements, the Contractor’s Proposals and the Contract Sum Analysis are those referred to in the Contract Particulars. 

Article 5: Principal Designer
The Principal Designer for the purposes of the CDM Regulations is [the Contractor] [[    ] of [        ]] or such replacement as the Employer at any time appoints to fulfil that role. 

Article 6: Principal Contractor 

The Principal Contractor for the purposes of the CDM Regulations is [the Contractor] [[    ] of [        ]] or such replacement as the Employer at any time appoints to fulfil that role. 

Article 7: Adjudication 

If any dispute or difference arises under this Contract, either Party may refer it to adjudication in accordance with clause 9.2. 

Article 8: Arbitration

This article does not apply. 

Article 9: Legal Proceedings

Subject to Article 7, the English courts shall have jurisdiction over any dispute or difference between the Parties which arises out of or in connection with this Contract. 

Article 10: Form of Contract

This Contract shall incorporate all the provisions of the Joint Contracts Tribunal Design and Build Contract 2016 as amended by certain alterations and additions thereto which are set out below against the headings of the clauses to which they refer. These alterations and additions shall be deemed to form part of the Contract and should there be any conflict between the Contract as published by the JCT and these alterations and additions, the alterations and additions shall prevail.

contract particulars 

[drafting note – these contain project specific information and must be properly completed before the building contract is signed]
Note: An asterisk * indicates where selection has or should have been made

	Clause etc.
	Subject
	

	Fourth Recital and clause 4.5
	Construction Industry Scheme (CIS)
	Employer at the Base Date 

is a “contractor”

	
	
	

	Fifth Recital
	Description of Sections (if any) 
(If not shown or described in the Employer’s Requirements, state the reference numbers and dates of other identifiers of documents in which they are shown.)

	

	
	
	

	Sixth Recital
	Framework Agreement (if applicable)

(State date, title and parties.)
	Not applicable. 


	
	
	

	Seventh Recital and Part 1 of Schedule 2
	Supplemental provision – Part 1

(Where neither entry against one of Supplemental Provisions 1 to 3 below is deleted, that Supplemental Provision does not apply.)
	

	
	
	

	
	Named Sub-Contractors
	Supplemental Provision 1
applies

	
	
	

	
	Valuation of Changes – Contractor’s estimates
	Supplemental Provision 2
applies

	
	
	

	
	Loss and expense – Contractor’s estimates
	Supplemental Provision 3
applies

	
	
	

	Seventh Recital and Part 2 of Schedule 2
	Supplemental Provisions – Part 2

(Where neither entry against one of Supplemental Provisions 4 to 18 below is deleted, that Supplemental Provision applies.)
	

	
	Acceleration Quotation
	Supplemental Provision 4 
applies

	
	
	

	
	Collaborative working
	Supplemental Provision 5
applies

	
	
	

	
	Health and safety
	Supplemental Provision 6
applies

	
	
	

	
	Cost savings and value improvements
	Supplemental Provision 7
applies

	
	
	

	
	Sustainable development and environmental considerations
	Supplemental Provision 8
applies

	
	
	

	
	Performance Indicators and monitoring
	Supplemental Provision 9
[Applies]

	
	
	

	
	Notification and negotiation of disputes
	Supplemental Provision 10

applies

	
	
	

	
	Where Supplemental Provision 10 applies, the respective nominees of the Parties are 
	Employer’s nominee

[Director/Head of Service] 


	
	
	Contractor’s nominee

or such replacement as each Party may notify to the other from time to time.

	
	
	

	
	Transparency 
	Supplemental Provision 11

applies

	
	
	

	
	The Public Contracts Regulations 2015
	Supplemental Provision 12 

applies

	
	General 
	Supplemental Provisions 13 to 18 apply

	Article 4
	Employer’s Requirements 

(State reference numbers and dates or other identifiers of the relevant documents.)

	

	
	
	

	Article 4
	Contractor’s Proposals

(State reference numbers and dates or other identifiers of the relevant documents.)

	

	
	
	

	Article 4
	Contract Sum Analysis 

(State reference numbers and dates or other identifiers of the relevant documents.)

	

	
	
	

	Article 8
	Arbitration
(If neither entry is deleted, Article 8 and clauses 9.3 to 9.8 do not apply.  If disputes and differences are to be determined by arbitration and not by legal proceedings, it must be stated that Article 8 and clauses 9.3 to 9.8 apply.)
	Article 8 and clauses 9.3 to 9.8 (Arbitration) 

* do not apply

	
	
	

	1.1
	Base Date
	

	
	
	

	1.1
	BIM Protocol (where applicable)

(State title, edition, date or other identifiers of the relevant documents.)
	Not applicable. 
_________________________________
_________________________________
_________________________________

	
	
	

	1.1
	Date for Completion of the Works
(where completion by Sections does not apply)
	

	
	Sections: Dates for Completion of Sections 
	Section
	
	:
	

	
	
	Section
	
	:
	

	
	
	Section
	
	:
	

	
	
	

	1.7
	Addresses for service of notices by the Parties

(If none is stated, the address in each case, subject to clause 1.7.3, shall be that shown at the commencement of the Agreement.)
	Employer

Contractor



	
	
	
	

	2.3
	Date of Possession of the site

(where possession by Sections does not apply)
	
	
	20
	

	
	
	
	
	
	

	
	Sections: Date of Possession of Sections
	Section
	
	20
	

	
	
	Section
	
	20
	

	
	
	

	2.4 
	Deferment of possession of the site

(where possession by Sections does not apply)
	Clause 2.4
[applies]
Maximum period of deferment (if less than 6 weeks) is

____6 weeks__________________________

	
	Sections: deferment of possession of Sections
	Clause 2.4

[applies]
Maximum period of deferment (if less than 6 weeks) is

	
	
	Section
	
	:
	6 weeks 

	
	
	Section
	
	:
	6 weeks 

	
	
	Section
	
	:
	6 weeks 

	2.17.3
	Limit of Contractor’s liability for loss of use etc.  (if any)
	
	£
	No limit. 

	
	
	
	

	
	
	
	

	2.29.2
	Liquidated damages
(where completion by Sections does not apply)
	
	at the rate of

	
	
	
	£
	
	per
	

	
	Sections: rate of liquidated damages for each Section 
	
	Section
	
	£
	
	per
	

	
	
	
	Section
	
	£
	
	per
	

	
	
	
	Section
	
	£
	
	per
	

	
	
	
	

	2.34
	Section: Section Sums
	
	Section
	
	:
	£
	

	
	
	
	Section
	
	:
	£
	

	
	
	
	Section
	
	:
	£
	

	
	
	
	

	2.35
	Rectification Period
(where completion by Sections does not apply)
(If no other period is stated, the period is 6 months.)
	
	12
	months

	
	
	
	from the date of practical completion of the Works

	
	Sections: Rectification Periods 
(If no other period is stated, the period is 6 months.)
	
	Section
	
	:
	
	months

	
	
	
	Section
	
	:
	
	months

	
	
	
	Section
	
	:
	
	months

	
	
	
	from the date of practical completion of each Section

	
	
	
	

	4.2, 4.12 and 4.13
	Fluctuations Provision

(Unless another option or entry is selected, JCT Fluctuations Option A applies.)
	
	* no Fluctuations Provision applies


	
	JCT Fluctuations Options A (paragraph A.12) or Option B (paragraph B.13) – percentage addition
	
	____________________________   per cent



	
	JCT Fluctuations Option C (paragraph C.1.2) – Formula Rules
(Unless Part 2 is stated to apply, Part 1 applies.)
	
	Rule 3: Base Month

___________________________20_________
Rule 3: Non-Adjustable Element

____________________________   per cent
Rules 10 and 30(i)

* Part I/Part II of section 2 of the Formula Rules applies


	
	
	
	

	4.6
	Advance payment
(Not applicable where the Employer is a Local or Public Authority)
	
	Clause 4.6
* does not apply

	
	
	
	If applicable:

the advance payment will be 

£ ____________________/ ___________ per cent of the Contract Sum and will be paid to the Contractor on

___________________________________; it will be reimbursed to the Employer in the following amount(s) and at the following time(s)

____________________________________

____________________________________

____________________________________



	
	
	
	

	4.6
	Advance Payment Bond
(Not applicable where the Employer is a Local or Public Authority)
(Where an advance payment is to be made, an advance payment bond is required unless stated that it is not required.)
	
	An advance payment bond

* is not required

	
	
	
	

	4.7.1


	Method of payment – alternatives

(If no Alternative is selected, Alternative B applies.)

Alternative A: Stage Payments


	
	* by stages in accordance with Alternative A (clause 4.12)/

* periodically in accordance with Alternative B (clause 4.13)
The stages are * as follows/set out in a separate sheet attached:



	
	Stages (insert brief description)

__________________________________

__________________________________

__________________________________

__________________________________


	
	Cumulative value

£ _________________________________

£ _________________________________

£ _______________________________


£ ______________________________

	
	
	
	

	4.7.2
	Interim Payments – Interim Valuation Dates 
(The dates apply for each Alternative; if no date is stated, the first Interim Valuation Date is one month after the Date of Possession.)

	
	The first Interim Valuation Date is

____________________________________

and thereafter the same date in each month or the nearest Business Day in that month


	
	
	
	

	4.15.4
	Listed Items – uniquely identified
(Delete the entry if no bond is required.)
	
	* For uniquely identified Listed Items a bond in respect of payment for such items is required for

	
	
	
	£
	

	
	
	
	

	
	
	
	

	4.15.5
	Listed Items – not uniquely identified 
(Delete the entry if clause 4.15.5 does not apply.)
	
	* For Listed Items that are not uniquely identified a bond in respect of payment for such items is required for

	
	
	
	£
	

	
	
	
	

	4.17
	Contractor’s Retention Bond

(Not applicable where the Employer is a Local or Public Authority, and, in other cases, not applicable unless stated to apply, with relevant particulars given below)
	
	Clause 4.17

* does not apply

If clause 4.17 applies, the maximum aggregate sum for the purposes of clause 2 of the bond is

£ _______N/A_________________

For the purposes of clause 6.3 of the bond, the expiry date shall be

_________N/A______________________

	
	
	
	

	4.18.1
	Retention Percentage
(The percentage is 3 per cent unless a different rate is stated; if no retention is required, insert “Nil” or “0”.)
	
	Five
	per cent

	
	
	
	

	
	
	
	

	5.5
	Daywork
	
	The Percentage Additions to each section of the prime cost or, if they apply in respect of labour, the All-Inclusive Rates, are set out in the following document

___________________________________

	
	
	
	

	6.4.1
	Contractor’s Public Liability insurance: injury to persons or property – the required level of cover is not less than

	
	£
	[5,000,000] 

	
	
	
	for any one occurrence or series of occurrences arising out of one event

	
	
	
	

	6.5.1
	Insurance – liability of Employer 
	
	Minimum amount of indemnity for any one occurrence or series of occurrences arising out of one event

	
	
	
	£
	[10,000,000]


	
	
	
	

	6.7 and Schedule 3
	Works insurance– Insurance Option 
	
	Schedule 3:

* Insurance Option A applies/
* Insurance Option B applies/
* Insurance Option C applies/

	
	Percentage to cover professional fees

(If no other percentage is stated, it shall be 15 per cent.)
	
	
	per cent

	
	
	
	

	
	Where insurance Option A applies and cover is to be provided under the Contractor’s annual policy (paragraph A.2), the annual renewal date is (as supplied by the Contractor)
Where insurance Option C applies, paragraph C.1

(Unless otherwise stated, paragraph C.1 applies. If it is not to apply, state the reference number and date or other identifier of the replacement document(s).)
	
	

	
	
	
	* applies/

* is replaced by the provisions of the following document(s)

__________________________________
__________________________________
__________________________________
(the ‘C.1 Replacement Schedule’)



	
	
	
	

	6.10 and Schedule 3
	Terrorism Cover – details of the required cover (Unless otherwise stated, Pool Re Cover is required
.)
	
	are set out in the following document(s)

__________________________________
__________________________________


	6.15
	Professional Indemnity insurance
	
	

	
	Level of cover
(If an alternative is not selected the amount shall be the aggregate amount for any one period of insurance.  A period of insurance for these purposes shall be one year unless otherwise stated.)
	
	Amount of indemnity required
* relates to claims or series of claims arising out of one event


	
	(If no amount is stated, insurance under clause 6.15 shall not be required.)
	
	and is

	
	
	
	£
	[10,000,000]

	
	Sub-limits within the overall level of cover 
	
	

	
	Cover for pollution and contamination claims 
(If no amount is stated such cover shall not be required; unless otherwise stated, the required limit of indemnity is an annual aggregate amount.)
	
	· is required, with a limit of indemnity of £_________________________/

· is not required 

	
	
	
	

	
	Expiry of required period of Professional Indemnity insurance is 

(If no period is selected, the expiry date shall be 6 years from the date of practical completion of the Works.)
	
	· 12 years/

· _____________ years

(not exceeding 12 years)

	
	
	
	

	6.17
	Joint Fire Code
	
	The Joint Fire Code 

[Applies]


	
	If the Joint Fire Code applies, state whether the insurer under Insurance Option A, B or C (paragraph C.2) has specified that the Works are a “Large Project”:
	
	* Yes/No

	
	
	
	

	6.20
	Joint Fire Code – amendments/revisions
(The cost shall be borne by the Contractor unless otherwise stated.)
	
	The cost, if any, of compliance with amendment(s) or revision(s) to the Joint Fire Code shall be borne by
the Contractor

	
	
	
	

	7.2
	Assignment/grant by Employer of rights under clause 7.2
(If neither entry is deleted, clause 7.2 applies.)
	
	Clause 7.2 

*applies/does not apply

	
	Sections: rights under clause 7.2 
(If clause 7.2 applies, amend the entry if rights under that clause are to apply to certain Sections only.)
	
	*Rights under clause 7.2 apply to each Section

	
	
	
	

	7.3.1
	Performance bond or guarantee from bank or other approved surety

(If this entry is not completed or the required form is not specified, a performance bond or guarantee is not required.)

The required form of the bond or guarantee is set out in 
Initial value

Period of validity – if not specified in the required form, the expiry date of the performance bond or guarantee is to be 

(If no entry is selected, the date shall be the date of practical completion of the Works.)

Reduction in value – if not specified in the required form and if expiring later than the date of practical completion of the Works, the percentage reduction in the initial value on that date is

(If no other percentage is stated, it shall be 50 per cent.)

	
	is required

Appendix A
10% per cent of the Contract Sum

the date of issue of the Notice of Completion of Making Good for the Works

0 per cent



	
	
	
	

	7.3.2
	Guarantee from the Contractor’s parent company

Parent Company’s name and registration number

The required form of guarantee is set out in 


	
	is required

__________________________________
__________________________________
Appendix B

	
	
	
	

	7.4
	Third Party Rights and Collateral Warranties – 
details of the requirements for the grant by the Contractor and sub-contractors of P&T Rights, Funder Rights and/or (in the case of sub-contractors) Employer Rights in respect of the Works, either as third party rights or by collateral warranties (‘Rights Particulars’) are set out in the following document

(State reference number and date or other identifier of the relevant document.)
	
	Appendices C and D

	
	For these purposes, unless otherwise stated:

(i) all Purchasers, Tenants and Funders identified in the document above and the Employer shall be entitled to a warranty from a sub-contractor where the appropriate type is shown above as required from him; and
(ii) if applicable, the levels of Professional Indemnity insurance must be specified and the basis of that cover shall be whichever applies under the Contract Particulars for clause 6.15.
	
	

	
	
	
	

	8.9.2
	Period of suspension
(If none is stated, the period is 2 months.)
	
	

	
	
	
	

	
	
	
	

	8.11.1.1 to 8.11.1.6
	Period of suspension
(If none is stated, the period is 2 months.)
	
	

	
	
	
	

	
	
	
	

	9.2.1
	Adjudication
	
	The Adjudicator is
	

	
	Nominating body– where no Adjudicator is named or where the named Adjudicator is unwilling or unable to act (whenever that is established)

(Where an Adjudicator is not named and a nominating body has not been selected, the nominating body shall be one of the bodies listed opposite selected by the Party requiring the reference to adjudication.)


	
	* Royal Institute of British Architects

* The Royal Institution of Chartered Surveyors

* constructionadjudicators.com

* Association of Independent Construction   
   Adjudicators 

* Chartered institute of Arbitrators

	
	
	
	

	9.4.1
	Arbitration - appointor of Arbitrator (and of any replacement)

(If no appointor is selected, the appointor shall be the President or a Vice-President of the Royal Institute of British Architects.)
	
	does not apply 


	
	


In Witness Whereof the Contractor and the Employer have executed this Deed the day and year first above written. 

The Common Seal of [the 



)

London Borough of Lewisham]



)

was hereunto affixed by order: 



)


……………………………………….......


[Head of Legal Services] 

Signed as a Deed by [
      ]
)

Limited acting by a director and
)

its secretary or two directors

)


……………………………………………


Director


……………………………………………


Director/Secretary

Conditions

This Contract shall incorporate all the provisions of the Joint Contracts Tribunal design and build Contract 2016 as amended by the following amendments:
Section 1: definitions and interpretation 

1.1 1.1
Amend clause 1.1 as follows: 
In the definition of “Conditions”, insert the following after the words “sections 1 to 9 of these conditions”: “as amended by the schedule of amendments attached to the Agreement”

Insert new definition of “Confidential Information” as follows: “information that ought to be considered confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, intellectual property rights and know-how of either party and all Personal Data, including special categories of personal data and personal data relating to criminal convictions and offences within the meaning of the General Data Protection Regulation ((EU) 2016/679) and the Data Protection Act 2018”.
Delete the definition of “Contract Documents” and replace with the words: “the documents referred to in Recital 8.”

Insert new definition of “Design Consultants” as follows: “those consultants identified in clause 3.2A.1, whose contracts of appointment with the Employer have been or are to be novated to the Contractor.”

Insert after the definition of “Employer” the words “and its successors in title and assigns.”
Insert new definition of “EIR” as follows: “the Environmental Information Regulations 2004 together with any guidance and/or code of practice issued by the Information Commissioner or relative Government department in relation to such regulations.”

Insert new definition of “Employer’s Policies”: “the policies referred to in the tender documentation [and set out in Appendix [G] hereto including the Code of Practice].”
In the definition of “Employer’s Rights”, delete “JCT collateral warranty SCWa/E” and replace with the words: “in substantially the form of the collateral warranty set out in Appendix D (with only such amendments as the Employer shall approve)”

[Insert new definition of “Enhanced DBS Check”: “an ‘enhanced’ type check by DBS;”]
[Insert new definition of “Enhanced with Adult List DBS Check”: “an ‘enhanced with list checks’ type check by DBS that searches the vulnerable adult barred list but not the children barred list.”]
[Insert new definition of “Enhanced with Children List DBS Check”: “an ‘enhanced with list checks’ type check by DBS that searches the children barred list but not vulnerable adult barred list.”]
Insert new definition of “Equalities Legislation” as follows: “all Legislation which makes unlawful discrimination, harassment and/or victimisation on grounds of age, disability, sex, marital or civil partnership status, sexual orientation, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex and sexual orientation or temporary or part-time status in employment or otherwise including, without limitation, the Equality Act 2010, the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000, the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 or any preceding, successor or amending Legislation concerning the same.”
Insert new definition of “Equivalent Hourly Wage” as follows: “the hourly wage paid to an employee and calculated using the same method as prescribed by the National Minimum Wage Act 1998 and related applicable law  to assess whether an employee is at any time receiving the national minimum wage (as identified in that Act).”
Insert new definition of “FOIA” as follows: “the Freedom of Information Act 2000 and any subordinate legislation made under that Act together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government department in relation to that Act.”

Insert new definition of “FOIA Code” as follows: “the Department of Constitutional Affairs Code of Practice on the Discharge of functions of Public Authorities under Part I FOIA or any replacement or revision of that Code.”

Delete the definition of “Fluctuations Provision”
In the definition of “Funder Rights”, delete “by JCT collateral warranty CWa/F” and replace with the words: “in substantially the form of the collateral warranty set out in Appendix C (with only such amendments as the Employer shall approve)”

In the definition of “Funder Rights”, delete “in accordance with the Rights Particulars” and replace with the words: “in substantially the form of the collateral warranty set out in Appendix D (with only such amendments as the Employer shall approve)”

Insert new definition of “GDPR” as follows: the General Data Protection Regulation (Regulation (EU) 2016/679).”
Insert new definition of “Group Company” as follows: “any subsidiary or holding company of the Contractor or another subsidiary or holding company of such company, as ‘subsidiary’ and ‘holding company’ are defined in s1159 of the Companies Act 2006.”

Insert new definition of “Information” as follows: “information as defined in Section 84 of the FOIA and which relates to the Contract (or any preceding tender process leading up to it), the Contractor, or any sub-contractor, of the Works.”

In the definition of “Interest Rate”, replace “5%” with “2%”
In the definition of “P&T Rights”, delete “by JCT collateral warranty CWa/P&T” and replace with the words: “in substantially the form of the collateral warranty set out in Appendix C (with only such amendments as the Employer shall approve)”

In the definition of “P&T Rights”, delete “in accordance with the Rights Particulars” and replace with the words: “in substantially the form of the collateral warranty set out in Appendix D (with only such amendment as the Employer shall approve)”
Insert new definition of “Practical Completion” as follows: “in all respects the Contractor has completed all its obligations in relation to the Works and the design including (without limitation): 

a) the Works have been completed in accordance with the Contract and are free from apparent defects subject only to minor defects which do not affect or impair the use, enjoyment, occupation and fitting out of the Works by the Employer (such minor items shall be deemed for the purposes of clause 2.35.1 to be defects appearing within the Rectification Period); 

b) the collateral warranties as provided in the Agreement have been provided from the relevant sub-contractors; 

c) all testing, calibration, regulation or adjustment required by the Contract has been successfully completed and passed; 

d) records and documents required by the Contract have been provided (including operation and maintenance manuals, two (2) sets of as-built drawings and manufacturers’ guarantees); 
e) the Building Control Certificate, the Fire Safety Certificate and the Display Energy Performance Certificate (or any other environmental certificates required by the Employer’s Requirements);

f) [confirmation from the relevant Planning Authority of discharge of Planning Conditions]; and

g) health and safety files have been provided.”
Insert new definition of "Relevant Staff” as follows: “all employees and other staff (including without limitation temporary and casual workers and agency staff as defined by Regulation 3 of the Agency Workers Regulations 2010 as amended by the Agency Workers (Amendment) Regulations 2011, and whether such staff are engaged or employed on a full or part time basis, but not including unpaid volunteers, interns or apprentices), who are employed or engaged on the Services for 2 or more hours of work in any given day in a week, for 8 or more consecutive weeks in a year.”
Insert new definition of “Request for Information (or "Request")” as follows: “a request for Information within the meaning given in Section 1 of the FOIA or any request for Information under the EIR.”

[Insert new definition of “Sensitive Works”: “Works Involving Children or Works Involving Vulnerable Adults;”]
Insert new definition of “Subordinate Legislation” as follows: “the meaning given in Section 84 of the FOIA.”
1.2 Insert new definition of “Sustainability Code of Practice” as follows: “London Borough of Lewisham’s Sustainable Procurement Code of Practice set out in Appendix G (Employer’s Policies);
Insert new definition of “Working Day” as follows: “the meaning given in Section 10 of the FOIA.”
[Insert new definition of “Works Involving Children”: “the carrying out of any part of the Works (including the making good of any defects) in or on any part(s) of the Site which may allow direct access to premises occupied or used, or likely to be occupied or used, during the course of the Works, by persons under the age of 16 (or 18, if they have special needs).”]
[Insert new definition of “Works Involving Vulnerable Adults”: “the carrying out of any part of the Works (including the making good of any defects) in or on any part(s) of the site which may allow direct access to premises occupied or used, or likely to be occupied or used, during the course of the Works, by vulnerable adults.”]
Delete clause 1.8.1.1 in its entirety.
Delete the words “Save as stated in clause 1.8” from clause 1.9.
In clause 1.10, delete from and including the words “except in the case of” to the end of the clause.
Section 2: Carrying out the Works

2.1.2
Delete clause 2.1.2.

2.1.5

Insert new clause 2.1.5 as follows: “The Contractor shall comply with the Employer’s Policies.”. 

2.3
Delete clause 2.3 and insert:


"On the Date of Possession of the site or, in the case of a Section, the Contractor shall be given a non-exclusive licence to occupy such part or parts of the site at such times and for such periods as may be reasonably necessary to enable the Contractor to execute and complete Works or the Section in accordance with the Contract. Access to the site shall be subject to any restrictions and rights for third parties set out in the Employer’s Requirements. Upon access to the site being given, the Contractor shall commence construction of the Works or the Section and regularly and diligently proceed with and complete the same on or before the [relevant] Completion Date[s].”

2.3A
Insert new clause 2.3A as follows: 


“If for any reason which does not entitle the Contractor to an extension of time the rate of progress of the Works or any Section is at any time in the opinion of the Employer too slow to achieve Practical Completion by the relevant Completion Date the Employer may notify the Contractor in writing and the Contractor shall thereupon take such steps as are necessary and to which the Employer may consent to expedite the progress of the Works or any Section so as to achieve Practical Completion of the Works or the relevant Section by the relevant Completion Date.  The Contractor shall not be entitled to any additional payment for taking such steps.”

2.6.2

Delete the words “with the Contractor’s consent”. Insert the words “subject to the Contractor’s reasonable requirements as to security and health and safety” after the words “that work”.


[The following clause is only to be used if there will be 3rd party agreements which the contractor needs to comply with in carrying out its works]

[2.7.6
Insert new clause 2.7.6 as follows:

“The Contractor acknowledges that the Employer may enter into agreements with third parties in connection with the development, funding, sale or letting of the whole or part of the Works. The Contractor warrants that it has used and shall continue to use the skill and care required by clause 2.17.1.1 so as not to cause a breach by the Employer of the obligations owed by the Employer to any such third parties under such agreements, to the extent that the Employer shall have provided the Contractor with copies of (or relevant extracts from) such agreements.”]

2.11
Delete this clause.
[Insert new clause 2.11 as follows:

“2.11 
Safeguarding

2.11.1
The Contractor shall, and shall procure that any sub-contractors shall, undertake a Standard DBS Check or Enhanced DBS Check in respect of any Contractor’s Persons at the Employer’s request and within 10 Business Days of such request.

2.11.2
The Contractor shall, and shall procure that any sub-contractors shall, undertake an Enhanced with Children List DBS Check in respect of any Contractor’s Persons they intend to engage in Works Involving Children.

2.11.3
The Contractor shall, and shall procure that any sub-contractors shall, question any Contractor’s Persons subject to any DBS Check as to whether she or he has any Convictions (Questioning).

2.11.4
The Contractor shall, and shall procure that any sub-contractors shall, notify the Employer and the Employer’s Agent of the results of any DBS Checks and Questioning to the extent permitted by legislation.

2.11.5
The Contractor shall ensure that no Contractor’s Persons (whether employed by the Contractor or a sub-contractor):

.1
due to undergo or currently undergoing a DBS Check; 

.2
whose DBS Check results indicate that the individual has any Convictions; or

.3
who reveals that they have any Convictions after Questioning;

undertakes any of the Works (on or off Site) until the Employer gives written consent (such consent not to be unreasonably withheld or delayed).

2.11.6
The Contractor shall, and shall procure that any sub-contractors shall, immediately notify the Employer and the Employer’s Agent if any of the Contractor’s Persons who was subject to a DBS Check subsequently receives a Conviction or whose previous Conviction becomes known to the Contractor or any sub-contractor.

2.11.7
This clause 2.11 will not apply to individuals who are required by the Contractor to attend on Site to provide emergency reactive services. The Contractor shall ensure that such individuals are accompanied at all times while on site by one of the Contractor’s Persons other than an individual who:

.1
had a DBS Check which revealed that the individual has convictions; and/or

.2
revealed any Convictions after Questioning,


and was not subsequently granted written consent by the Employer to be engaged in the
Works.”]

[Insert new clause 2.11A as follows:

“2.11A
Admission to the Site

2.11A.1
Subject to the remainder of this clause 2.11A, the Contractor shall at least twenty (20) Business Days before the date on which the Contractor first carries out any Sensitive Works provide the Employer with a written list of the names and addresses of all employees or other persons who it expects may require admission to the Site in connection with the carrying out of any Sensitive Works, specifying the capacities in which those employees or other persons are concerned with any Sensitive Works and giving such other particulars as the Employer may require. The Contractor shall update this information as and when any such individuals are replaced or complemented by others, not less than twenty (20) Business Days before their inclusion. The decision of the Employer on whether any person is to be refused admission to the Site shall be final and conclusive and the Employer shall not be obliged to give reasons for its decision. 

2.11A.2
Where the Contractor is unable (acting reasonably) to comply with clause 2.11A.1 by the time period specified in it then the Contractor shall comply with its obligations under that clause as soon as reasonably practicable and by no later than the end of the day on which the relevant individual first goes on Site. Until such time as the Contractor has complied with its obligations in respect that individual, he or she shall at all times be accompanied on Site by a member of the Contractor or Contractor’s Persons who has been properly notified to the Employer in accordance with clause 2.11A.1.

2.11A.3
This clause 2.11A shall not apply to those individuals who shall be required by the Contractor or by a Contractor’s Persons to attend on Site to provide emergency reactive services. In the case of such individuals, the Contractor shall, or shall procure that any Contractor’s Persons shall ensure that such individuals are accompanied at all times whilst on Site by a member of the Contractor or Contractor’s Persons who has been properly notified to the Employer in accordance with clause 2.11A.1.”]
2.12.1

Delete the words “and the Contractor under clause 2.11 is not responsible for verifying its adequacy”. 

2.14 
Delete the clause and insert new clause 2.14 as follows: 

“2.14.1
If the Contractor finds any discrepancy between any of the Employer’s Requirements, the Contractor’s Proposals and any instruction for a Change, he shall immediately give written notice of the discrepancy to the Employer. 

2.14.2
Where such discrepancy is in the Employer’s Requirements but is resolved by the Contractor’s Proposals, the Contractor’s Proposals shall prevail. Where such discrepancy is not resolved by the Contractor’s Proposals or is within the Contractor’s Proposals, the Contractor shall inform the Employer in writing of his proposed amendment to deal with the discrepancy; and (subject to compliance with Statutory Requirements) the Employer shall decide between the discrepant items or otherwise may accept the Contractor’s proposed amendment and the Contractor shall be obliged to comply with the decision or acceptance by the Employer without cost to the Employer.

2.14.3
The Contractor shall not have or make any claim for an extension of time under clause 2.24 or for loss and/or expense under clause 4.19 where and to the extent that the cause of the progress of the Works having been delayed, affected or suspended is any mistake, inaccuracy, discrepancy or omission as is referred to in clause 2.14 or in any of the drawings or documents referred to in clause 2.8 or any failure by the Contractor to provide necessary drawings or documents in due time.

2.14.4
Nothing in this Clause 2.14 shall relieve the Contractor of its obligation to comply with the Statutory Requirements nor of its responsibility for the design of the Contractor’s Design Documents.” 

2.15 
Insert in the first sentence after the word “Requirements” the words:


“which could not reasonably have been foreseen by the Contractor at the date of tender”
2.15.3
Insert new Clause 2.15.3:

“The Contractor shall make due allowance in his master programme for any work to be undertaken by any Statutory Undertaker and shall give sufficient notice in writing to each of them of the dates and times when their work can be undertaken on site without causing any delay or disruption to the Works. The Contractor shall be responsible for co-ordinating their work with the Works.”

2.17.1
Delete clause 2.17.1 in its entirety and insert:

“2.17.1
The Contractor hereby warrants to the Employer that in respect of the whole of the Works and the entire design of the Works (including any design contained in the Employer's Requirements and the Contractor's Proposals and any further design which the Contractor is to carry out including as a result of a Change):

2.17.1.1
it has exercised and will continue to exercise in the design of the Works all the skill, care and diligence to be expected of a professionally qualified and competent architect, engineer or other appropriate consultant taking into account the size, scope, nature, type and complexity of the Works;

2.17.1.2
the Works will, when completed, comply with any performance specification or requirement included or referred to in the Employer’s Requirements or the Contractor’s Proposals; 

2.17.1.3
the Works comprise or will comprise only materials and goods which are new (unless otherwise agreed or approved by the Employer), fit for purpose, of satisfactory quality and which at the time of use or specification are in accordance with the publication “Good Practice in Selection of Construction Materials” (2011: British Council for Offices); and
2.17.1.4
the Works will, when completed, comply with the Employer’s Requirements, the Contractor’s Proposals, Statutory Requirements and these Conditions.” 

2.20.3
Insert new clause 2.20.3 as follows:

“Any reference to the design which the Contractor has prepared or shall prepare or issue for the Works includes a reference to any design which the Contractor has caused or shall cause to be prepared or issued by others, whether before or after the date of this Contract.”


2.21
Delete the words “Interim Payment” and insert the words “Gross Valuation in respect of which the Interim Payment due has been paid or discharged”. 
2.25.1.3
Insert new clause as follows:


“and provided that

(a) the Contractor has made reasonable and proper efforts to mitigate such delay; and

(b) any delay caused by a Relevant Event which is concurrent with another delay for which the Contractor is responsible shall not be taken into account.”
2.25.6.5
Insert new clause as follows:

“The Contractor shall not be entitled (except in the circumstances referred to in clause 2.26.9) to any extension of time in respect of any delay attributable to any act, breach of contract, negligence, omission or default by the Contractor or any of the Contractor’s Persons.”

2.26.2.3
Insert the words “or series thereof” after the words “inspection or test” in line 2. 
2.29.1.2
Replace “5 days” with the words “the day”. 

2.32
Insert at the end of the clause the following:


“provided however that the Rectification Period for the relevant part shall continue until the expiry of the Rectification Period in respect of the Works.”

2.35

Insert after “Rectification Period” the words “(or existed at Practical Completion)”. 

2.35.2
Delete the words “after delivery of that schedule or” in line 3. 

2.35A

Insert new clause 2.35A as follows: “In cases of urgency the Employer may require any matter to be notified under clause 2.35 to be made good within such period of time specified by the Employer as the circumstances require”.
2.38.2
Delete the words “Subject to all sums due and payable under this Contract to the Contractor having been paid” in line 1 and capitalise the “t” of the word “the”. 

2.38.2
In line 2, after “irrevocable,” insert “perpetual,”. 

2.38.5
Insert new clause 2.38.5 as follows:

“If the use of any such Contractor’s Design Documents or the designs contained in them for the said purposes infringes the rights of any third party, the Contractor shall indemnify the Employer against all resulting costs, damages and expense.”

2.38.6
Insert new clause 2.38.6 as follows:


“The Contractor shall and undertakes to procure that its sub-contractors and sub-consultants shall:

2.38.6.1
not assert against the Employer or any other person, who with the permission of the Employer publishes commercially, exhibits in public, films, broadcasts, includes in a cable programme service, photographs or otherwise copies or deals with any image of the Works or any of the Contractor’s Design Documents any right which the Contractor, the sub-contractors and/or the sub-consultants may have to be identified as author of the Works (or any part thereof) or the Contractor’s Design Documents pursuant to Section 77 of the Copyright, Designs and Patents Act 1988 (the “1988 Act”) or any other legislation which may supplement the 1988 Act; and
2.38.6.2

waive any rights the Contractor, the sub-contractors and/or the sub-consultants may have pursuant to Section 80 of the 1988 Act or any legislation which may supplement the 1988 Act.”
Insert new clause 2.39 as follows:
“2.39.1 
The Contractor shall be deemed to have visited the site or, in the case of a Section, each relevant part of the site, before submitting its tender or offer and to have made all reasonable investigations (by way of inspection, enquiry to otherwise) to satisfy itself as to the site conditions and any such matter which may affect the Works. The Contractor shall not be entitled to any extension of time, addition to the Contract Sum nor any reimbursement for loss or expense resulting from a site condition or other matter affecting the Works which the Contractor could have reasonably foreseen by carrying out such investigations diligently.

2.39.2
The Contractor shall not and shall not be entitled to rely upon any survey, report or other document prepared by or on behalf of the Employer regarding any such matter as is referred to in this clause and the Employer makes no representation or warranty as to the accuracy or completeness of any such survey, report or document. The Employer shall have no liability arising out of or in relation to any such survey, report or document or from any representation or statement whether negligent or otherwise, therein contained.”

Section 3: Control Of The Works

[The following clause should only be used if the Employer novates its design consultants to the Contractor]

3.2A
Insert new clause as follows:


“Design Consultants
3.2A.1

The Design Consultants are [         ]. 

3.2A.2
The Contractor shall [on the date of this Agreement/within 7 days of the Employer’s request] enter into a deed of novation with each of the Design Consultants in the form set out in Appendix E. The Contractor shall procure that each novated consultant forthwith upon novation of his appointment executes and delivers a deed of warranty to the Employer in the form set out in Appendix F. Following the execution of the deeds of novation, the Contractor shall provide a certified copy to the Employer and shall not thereafter without the prior consent of the Employer determine the employment of any of the Design Consultants or amend, vary or waive any of the terms of their appointments.  

3.2A.3
Where the Employer consents to the Contractor’s termination of the employment of any of the Design Consultants, the Contractor shall select another consultant (of financial standing acceptable to the Employer) to carry out such consultant’s services on equivalent terms of appointment for the consent of the Employer. The Contractor shall not, without the consent of the Employer determine the employment of any such replacement consultant or amend, vary, or waive any of the terms of the replacement consultant’s appointment. 

3.2A.4
The Contractor shall not be entitled to any adjustment to the Contract Sum in respect of any of the matters referred to in this clause 3.2A.”

3.3.3
Insert new clause 3.3.3 as follows: “The Employer may as a condition of giving its consent to the sub-contracting require the Contractor to provide a copy of the sub-contract and for each sub-contractor to enter into or procure any manner of direct warranties, undertakings, guarantees or indemnities concerning the provision of the Works and its compliance with this Contract in all respects.”
3.4.1
Insert at the beginning of the clause: “Subject to clause 8.7.2.3”.
3.4.2.5.3
Delete “and Schedule 6 of the JCT Design and Build Sub-Contract Conditions” and replace with “the collateral warranty shall be in substantially the form of the collateral warranty set out in Appendix D (with only such amendments as the Employer shall approve)”.
3.5
Delete from and including the words “save that” in line 3 to the end of the clause. 

3.8
Delete this clause. 

3.9.1
Delete clause 3.9.1 and insert:


“The Employer may issue instructions affecting a Change.”

3.9.2
Delete clause 3.9.2 and insert “Not used”.

3.13.2
Delete in clause 3.13.2 the words “(to which the proviso in clause 3.9.1 applies)”.
3.13.3

Delete from and including the words “but clauses 2.25” to the end of the clause and replace with “and no extension of time shall be awarded.”.

Section 4: Payment

4.9.1
Delete “14 days” and replace with “30 days”.
4.10.4
Delete “The Employer’s fiduciary interest in the Retention as stated in clause 4.16 shall not prevent him exercising” and replace with the words: “The Employer is entitled to exercise”
4.9.5
Delete “5 days” and replace with “the day”. 
4.13.1.2
Insert before the semi-colon at the end the words “and provided the Contractor has supplied to the Employer reasonable evidence that property in such materials and goods will pass to the Employer after the value of such materials and goods included in an Interim Payment has been discharged by the Employer, pursuant to clause 2.21”.
4.16
Delete clause 4.16 and replace with:


“The Retention shall be subject to the following rules:

4.16.1

the Employer shall have the full and unencumbered beneficial interest in the Retention. Neither the Contractor nor any sub-consultant, sub-contractor and/or supplier shall have any proprietary right or other interest (whether at law or in equity) in or over the Retention except as unsecured creditor and the Employer shall owe no fiduciary obligation to the Contractor in relation to the Retention; and
4.16.2
the Employer shall have no obligation to segregate the Retention or any part thereof in a separate banking account, or in any other manner whatsoever. The Employer shall be entitled to the full beneficial interest in any interest accruing on the Retention and shall be under no duty to account for any such interest to the Contractor.”

4.19.1
Delete from lines 3-4 “as a result of any deferment of giving possession … under clause 2.4 or”.
4.19.1
Insert at the end of the clause as follows: “, provided he has made all reasonable and proper efforts to avoid and/or reduce and/or mitigate any loss and expense that may be suffered”.
4.19.3
Insert new clause as follows:

“Notwithstanding any other provision of this Contract, the Contractor shall not become entitled to the addition of any amount to the Contract Sum nor to any other financial adjustment under clause 4.19 in respect of any cost, loss or expense incurred by reason of any error, omission, negligence or default of the Contractor or any of the Contractor’s Persons.”

4.23
Delete clause 4.23 and replace with the following:
“Reimbursement of the Contractor for loss and/or expense under this clause shall be full compensation for the Contractor in respect of the Relevant Matters, and the Employer shall have no further liability to the Contractor therefor.”
Section 5: Changes

5.1.1.1

Insert after the word “omission” the words “(whether or not the Employer requires the same work to be carried out by others)”.
Section 6:
Injury, Damage And Insurance

6.1

Insert after “Works” in line 3: “or in the performance of the Contractor’s other obligations under Clause 2.35,”.
6.2
Insert after “Works” in line 4: “or in the performance of the Contractor’s other obligations under Clause 2.35,”.
6.2A
Insert new clause as follows:


“Without prejudice to the generality of clause 6.2, the Contractor shall at all times take all reasonably practicable precautions to prevent any public or private nuisance (including such nuisance caused by noxious fumes, noisy working operation or the deposit of any materials or debris) or other interference with the rights of any permitted occupier of the site or the Works, and/or any adjoining or neighbouring landowner, tenant or occupier or any Statutory Undertaker arising out of the Works or of any obligation pursuant to clause 2.35 and the Contractor shall indemnify the Employer against all reasonably mitigated costs, expenses, liability, loss, claim or proceedings to the extent that the same arises or results from any such nuisance or interference save only where such nuisance or interference is the result of the carrying out of the Works in accordance with the Contract and which could not have been avoided by the Contractor using all reasonably practical precautions in accordance with this clause 6.2A.” 
6.4.1
Insert the words “and 6.2A” after “6.2” in line 2. 

6.5.1.1
Insert the words “and 6.2A” after “6.2”. 

6.6
Insert the words “and 6.2A” after “6.2”. 

6.21
Insert new clause as follows: “All insurances taken out by the Contractor shall contain an industry standard "indemnity to principals" clause.". 
Section 7:
Assignment, Performance Bonds and Guarantees, Third Party Rights And Collateral Warranties

7.1 
Delete clause 7.1 and insert new clause as follows:

“The Employer may without the consent of the Contractor, assign, charge or transfer the benefit of all or any of his rights arising under or out of this Contract.  The Contractor shall not, without the prior written consent of the Employer, assign, charge or transfer the benefit of all or any of his rights under this Contract to any person.” 
7.3.1
Delete clause 7.3.1 in its entirety and replace with “within 7 days of execution of this Contract a performance bond in an amount equal to the percentage of the Contract Sum and for the period stated in the Contract Particulars in favour of the Employer duly executed by the Contractor’s surety in the form attached in Appendix A and the Employer shall be entitled to withhold 20% of any payment due in any certificate until the Contractor has complied with this clause 7.3.1; and/or”
7.3.2
Delete clause 7.3.2 in its entirety and replace with “within 21 days of execution of this Contract a parent company guarantee in favour of the Employer duly executed by the Contractor’s parent company in the form attached in Appendix B and the Employer shall be entitled to withhold 20% of any payment due in any certificate until the Contractor has complied with this clause 7.3.2. If during the currency of this Contract the parent company ceases to be the parent company of the Contractor, the Contractor shall (as a condition of the Contract) procure a parent company guarantee in substantially the same form from its new parent company. If the new parent company is not of the same financial covenant, the Employer shall be entitled to demand security of equivalent standing in the form of an insurance backed guarantee or bond.” 
7.3
Delete the final two lines of clause 7.3 in their entirety.
7.4.2
Delete from and including “the Contractor in relation to the rights to be granted by him may elect to do so” to the end of the clause and insert “the Employer shall specify whether the Contractor shall confer them as third party rights or by collateral warranty”. 
7C

Delete “in the form CWa/P&T, completed in accordance with the P&T Rights Particulars” and insert “substantially in the form of the collateral warranty set out in Appendix C (with only such amendments as the Employer may approve)”.
7D
Delete “in the form CWa/F, completed in accordance with the Funder Rights Particulars” and insert “substantially in the form of the collateral warranty set out in Appendix C (with only such amendments as the Employer may approve)”.
7E.1
Insert after “such rights or warranties” “, with such warranties to be substantially in the form of the collateral warranty set out in Appendix D (with only such amendments as the Employer may approve),”. 
7F
Insert new clause 7F as follows:

“Any payment from the Employer to the Contractor pursuant to this Contract which is outstanding at the time that any collateral warranty referred to in Clauses 7C, 7D or 7E is demanded by the Employer shall (notwithstanding any other provision of this Contract) cease to be due to the Contractor and the Employer shall be entitled to withhold 20% of any payment due in any certificate until such warranty deed is executed and delivered to the Employer.”
Section 8: Termination

8.4.1.3
In line 2, after the word “remove”, insert the word “or rectify”. 
8.4.4
Insert new clause as follows: 

“Termination for Convenience


The Employer may terminate this Contract by giving the Contractor seven (7) days’ prior written notice of such termination.” 
8.5
Delete this clause and replace with the following:


“If the Contractor or Group Company is or becomes Insolvent:


.1 the Contractor shall forthwith so notify the Employer; 


.2 either party may at any time by notice to the other party terminate the Contractor’s employment under this Contract; and

.3 as from the date of termination under clause 8.5.2:




.1 clauses 8.7 and 8.8 shall apply;



.2 the other provisions of this Contract which require any further payment to the Contractor or any release of Retention shall cease to apply; and



.3 the Employer may take measures to ensure that the site, the Works and Site Materials are adequately protected and that such Site Materials are not removed from the site and the Contractor shall allow and shall not hinder or delay the taking of those measures.”

8.7.4
Insert at the end of the clause the following words:

“provided that if the Employer procures the completion of the outstanding Works for less than the Employer would have had to pay the Contractor to complete the outstanding Works, then for the purposes of this clause 8.7.4, the Employer shall be deemed to have paid the same amount to procure the completion of the outstanding Works under clause 8.7.1 as the Employer would have had to pay the Contractor to complete the outstanding Works under this Contract;” 

8.8.1
Delete “6” and replace with “12” throughout the clause. 

8.9.3
Delete “14 days” in lines 1 and 3 and insert “28 days”.
8.12.1
Insert after “8.11” the words “or 8.4.4”.

8.12.3
Delete the first sentence and insert:

“where the Contractor’s employment is terminated under clause 8, the Contractor shall promptly provide the Employer with all relevant receipts and documents as the Employer may reasonably require in order for the Employer to prepare an account;”

8.12.6
Insert new clause 8.12.6 as follows: 


“upon determination of this Contract or the Contractor’s employment under it, and notwithstanding that the validity thereof may be disputed by the Contractor, the Contractor shall forthwith vacate the site and shall immediately deliver to the Employer possession of the site and the Works in a secure and safe condition.” 
Section 9:
Settlement Of Disputes

9.2.3
Insert new clause 9.2.3 as follows:

“The Adjudicator shall have the power to determine more than one dispute under this Contract at the same time and/or adjudicate at the same time on related disputes under this Contract and any other contract with any person relating to the development comprising the Works, and if requested to do so by either party, shall determine any matter raised by such party in the nature of set-off, abatement or counter-claim at the same time as he determines any other matter referred to him.” 

9.3 to 9.8
Delete clauses 9.3 to 9.8 and insert “Arbitration shall not apply.”.
[SECTION 10: London Living Wage

10.1
Insert new clause 10.1 as follows:

“The Contractor shall:

(a) ensure that all Relevant Staff employed or engaged by the Contractor are paid an Equivalent Hourly Wage which is equal to or exceeds the London Living Wage;   

(b) ensure that all Relevant Staff employed or engaged by its Subcontractors (if any) pay an Equivalent Hourly Wage which is equal to or exceeds the London Living Wage;

(c) provide to the Employer such information concerning the London Living Wage and the performance of its obligations under this clause as the Employer may reasonably require and within the deadlines it reasonably imposes;  

(d) co-operate and provide all reasonable assistance to the Employer in monitoring the effects of the London Living Wage including without limitation assisting the Employer in conducting surveys and assembling data in respect of the affect of payment of London Living Wage to Relevant Staff.”

10.2
Insert new clause 10.2 as follows:

“For the avoidance of doubt, any breach by the Contractor of this clause 10 be a breach of a material obligation in relation to which the Employer is entitled to rely upon its termination rights under this agreement.”]
Schedule 2 
11
Delete “Freedom of Information Act 2000 (‘FOIA’)” and replace with “FOIA”.
11A
Insert new clauses 11A as follows:

“11A.1
The Contractor acknowledges that, in order to be compliant with the FOIA and the EIR, the Employer may be obliged, on request, to provide or consider the provisions of Information to third parties where that Information constitutes or may constitute Confidential Information.  Subject to the provisions of this clause 11A, the Contractor shall assist and co-operate with the Employer (at the Contractor's expense) to facilitate the Employer's compliance with the FOIA and/or EIR in that regard.

11A.2
The Contractor shall:


(i) transfer any Request for Information that it or its sub-contractors receive, to the Employer as soon as practicable after receipt and in any event within 2 Working Days of receiving that Request for Information; and


(ii) provide the Employer with a copy of all Information in its or its sub-contractors possession or power that the Employer reasonably considers is relevant to the Request in the form that the Employer requires as soon as practicable and in any event within 5 Working Days of the Employer requesting that Information and any follow up Information required by the Employer thereafter within 2 Working Days of the Employer's follow up request.
11A.3
The Contractor acknowledges that the Employer may, acting in accordance with the FOIA Code, be obliged under the FOIA or the EIR to disclose Information that is or may be Confidential Information:


(i) in certain circumstances without consulting the Contractor; or


(ii) following consultation with the Contractor and having taken the Contractor's views into account,


provided always that where clause 11A.3 applies, the Employer shall, in accordance with the recommendations of the FOIA Code, draw this to the attention of the Contractor prior to any disclosure.
11A.4
Subject to the Employer complying with its obligations under this clause 11A, the Employer shall not be liable for any loss, damage, harm or other detriment suffered by the Contractor or any sub-contractor arising from the disclosure of any Information whether or not such Information is Confidential Information falling within the scope of the FOIA or EIR.

11A.5
The Contractor shall indemnify the Employer against all claims, demands, actions, costs proceedings and liabilities that the Employer incurs due to the Contractor’s or any sub-contractor's breach of this clause 11A. 

11A.6
The Contractor shall ensure that the terms of any sub-contract which it enters into with a sub-contractor replicate the provisions of this clause 11A such that the Employer has the same rights against a sub-contractor as it does against the Contractor under this clause 11A.”
12.1
Insert after “113(2)(c)(i) and (ii)” the words “including that:”.
12.1.1
Insert new clause 12.1.1 as follows:


“the Contractor shall ensure that all sub-contracts contain a provision requiring: 


.1
the Contractor to pay any sums which are due from it to a sub-contractor within 30 days from the date of a valid and undisputed invoice;


.2
the Contractor to consider and verify any invoices for payment submitted by a sub-contractor in a timely fashion and that undue delay in doing so is not to be sufficient justification for failing to regard an invoice as valid and undisputed; and


.3 
the sub-contractor to include in any sub-contract which it in turn awards suitable provisions to impose, as between the parties to that sub-contract, requirements to the same effect as those required by this clause 12.1.1;”
12.1.2
Insert new clause 12.1.2 as follows:


“Clause 12.1.1 is without prejudice to any contractual or statutory provision under which any payment is to be made earlier than the time required by that clause.”
Insert new Supplemental Provision 13 as follows:

13 
“The Contractor shall, and shall ensure that all Sub-Contractors, comply with the requirements of the Modern Slavery Act 2015 and Modern Slavery 2015 (Duty to Notify) Regulations 2015 (SI 2015/1743) and in particular the Contractor shall ensure that it notifies and provides the Employer with all relevant information to enable the Employer to comply with its duty to notify under Section 52 of the Modern Slavery Act 2015.”

Insert new Supplemental Provision 14 as follows:

14

“During the term of the Agreement and for twelve years afterwards, the Contractor will give to the Employer, their auditors, and representatives such information, explanations and access to and copies of any documents as may reasonably be required to satisfy the Employer as to the Contractor’s compliance with the terms of this Agreement.”

Insert new Supplemental Provision 15 as follows:

15

“The Contractor will deal with any complaints promptly, courteously and efficiently and will notify the Employer in writing of all complaints received and the steps the Contractor has taken in response to them, within 5 Business Days.

Insert new Supplemental Provision 16 as follows:
16
“The Contractor shall and shall ensure that all Contractor’s Persons and Sub-Contractors comply with the provisions on the GDPR in Schedule 8 of this Agreement”.
[Insert new Supplemental Provision 17 as follows:
17
“The Contractor and Employer will hold an annual review meeting to: i) discuss and agree end of year performance, ii) further develop and agree the performance indicators, and iii) set objectives for the year ahead.]

Insert new Supplemental Provision 18 as follows:

18.1
“If the Contractor discovers any Confidential Information at the site where the Works are being carried out (which is not required for completion of the Works), the Contractor shall notify the Employer within [              ]. The Employer shall confirm to the Contractor [in writing] whether the Contractor should: 



(i) securely destroy the Confidential Information (in a manner approved by the Employer); or 



(ii) return the Confidential Information to the Employer. 

18.2 
In the event that the Employer instructs the Contractor to return any Confidential Information in accordance with Supplemental Provision 18.1 (ii) above, the Contractor shall return the Confidential Information to the Employer:

(i) by a method which keeps the Confidential Information secure; and 


(ii) within the timescale specified by the Employer”.
Schedule 5 

Part 1

1.1.1
Delete.

1.1.2
Delete.

1.2
Delete.
1.3
Delete.

1.4
Insert “other than set-offs or counter-claims” after the word “liability” in line 2. 

4
Delete the words “and subject to the Contractor having been paid all sums due and payable to under this Contract”.

6
Insert “without the Contractor’s consent” at the end of the clause. 

Schedule 5 

Part 2

1.1
Delete.

1.2
Insert “other than set-offs or counter-claims” after the word “liability” in line 2.

6.3
Delete “14” and replace with “21” in line 5. 

8
Delete “Subject to the Contractor having been paid all sums due and payable to under this Contract” and capitalise the “t” in “the” before “Funder”.

10

Insert “without the Contractor’s consent.”
Delete schedule 7 

INSERT new Schedule 8 “GDPR Schedule”
Schedule 8 

Data Protection

1 Interpretation

1.1 In this Schedule the following phrases have the following meanings:
Agreement: this contract.

Data Protection Legislation: 

(a) the GDPR, the LED and any applicable national implementing Laws as amended from time to time;

(b) the DPA 2018 (subject to Royal Assent) to the extent that it relates to processing of personal data and privacy; and

(c) all applicable Law about the processing of personal data and privacy.

Data Protection Impact Assessment: an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data.

Controller, Processor, Data Subject, Personal Data, Personal Data Breach, and Data Protection Officer take the meaning given in the GDPR.

Data Loss Event: any event that results, or may result, in unauthorised access to Personal Data held by the Contractor under this Agreement, and/or actual or potential loss and/or destruction of Personal Data in breach of this Agreement, including any Personal Data Breach.

Data Subject Access Request: a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data.

DPA 2018: Data Protection Act 2018.

GDPR: the General Data Protection Regulation (Regulation (EU) 2016/679).

Law: means any law, subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, bye-law, enforceable right within the meaning of Section 2 of the European Communities Act 1972, regulation, order, regulatory policy, mandatory guidance or code of practice, judgment of a relevant court of law, or directives or requirements with which the Contractor is bound to comply.

LED: Law Enforcement Directive (Directive (EU) 2016/680).

Party: a party to this Agreement.

Protective Measures: appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it.

Sub-processor: any third party appointed to process Personal Data on behalf of the Contractor related to this Agreement.

Contractor’s Persons: has the meaning as set out in Condition 1.1. 

2 Data Protection

2.1 The Parties acknowledge that for the purposes of the Data Protection Legislation, the Employer is the Controller and the Contractor is the Processor. The only processing that the Contractor is authorised to do is listed in paragraph 3 of this Schedule 8 by the Employer and may not be determined by the Contractor.

2.2 The Contractor shall notify the Employer immediately if it considers that any of the Employer’s instructions infringe the Data Protection Legislation.

2.3 The Contractor shall provide all reasonable assistance to the Employer in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the Employer, include:

2.3.1 a systematic description of the envisaged processing operations and the purpose of the processing;

2.3.2 an assessment of the necessity and proportionality of the processing operations in relation to the Services;

2.3.3 an assessment of the risks to the rights and freedoms of Data Subjects; and

2.3.4 the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.

2.4 The Contractor shall, in relation to any Personal Data processed in connection with its obligations under this Agreement:

2.4.1 process that Personal Data only in accordance with paragraph 3 of this Schedule 8, unless the Contractor is required to do otherwise by Law. If it is so required the Contractor shall promptly notify the Employer before processing the Personal Data unless prohibited by Law;

2.4.2 ensure that it has in place Protective Measures, which have been reviewed and approved by the Employer as appropriate to protect against a Data Loss Event having taken account of the:

(a) nature of the data to be protected;

(b) harm that might result from a Data Loss Event;

(c) state of technological development; and

(d) cost of implementing any measures;

2.4.3 ensure that : 

(a) the Contractor’s Persons do not process Personal Data except in accordance with this Agreement (and in particular paragraph 3 of this Schedule 8);

(b) it takes all reasonable steps to ensure the reliability and integrity of any Contractor’s Persons who have access to the Personal Data and ensure that they:

(i) are aware of and comply with the Contractor’s duties under this paragraph;

(ii) are subject to appropriate confidentiality undertakings with the Contractor or any Sub-processor;

(iii) are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the Employer or as otherwise permitted by this Agreement; and

(iv) have undergone adequate training in the use, care, protection and handling of Personal Data;

2.4.4 not transfer Personal Data outside of the EU unless the prior written consent of the Employer has been obtained and the following conditions are fulfilled:

(a) the Employer or the Contractor has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Employer;

(b) the Data Subject has enforceable rights and effective legal remedies;

(c) the Contractor complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Employer in meeting its obligations); and

(d) the Contractor complies with any reasonable instructions notified to it in advance by the Employer with respect to the processing of the Personal Data;

2.4.5 at the written direction of the Employer, delete or return Personal Data (and any copies of it) to the Employer on termination of the Agreement unless the Contractor is required by Law to retain the Personal Data.

2.5 Subject to paragraph 2.6, the Contractor shall notify the Employer immediately if it:

2.5.1 receives a Data Subject Access Request (or purported Data Subject Access Request);

2.5.2 receives a request to rectify, block or erase any Personal Data;

2.5.3 receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation;

2.5.4 receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under this Agreement;

2.5.5 receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or

2.5.6 becomes aware of a Data Loss Event.

2.6 The Contractor’s obligation to notify under paragraph 2.5 shall include the provision of further information to the Employer in phases, as details become available.

2.7 Taking into account the nature of the processing, the Contractor shall provide the Employer with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request made under paragraph 2.5 (and insofar as possible within the timescales reasonably required by the Employer) including by promptly providing:

2.7.1 the Employer with full details and copies of the complaint, communication or request;

2.7.2 such assistance as is reasonably requested by the Employer to enable the Employer to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;

2.7.3 the Employer, at its request, with any Personal Data it holds in relation to a Data Subject;

2.7.4 assistance as requested by the Employer following any Data Loss Event;

2.7.5 assistance as requested by the Employer with respect to any request from the Information Commissioner’s Office, or any consultation by the Employer with the Information Commissioner's Office.

2.8 The Contractor shall maintain complete and accurate records and information to demonstrate its compliance with this paragraph. This requirement does not apply where the Contractor employs fewer than 250 staff, unless:

2.8.1 the Employer determines that the processing is not occasional;

2.8.2 the Employer determines the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; and

2.8.3 the Employer determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.

2.9 The Contractor shall allow for audits of its Data Processing activity by the Employer or the Employer’s designated auditor.

2.10 The Contractor shall designate a data protection officer if required by the Data Protection Legislation.

2.11 Before allowing any Sub-processor to process any Personal Data related to this Agreement, the Contractor must:

2.11.1 notify the Employer in writing of the intended Sub-processor and processing;

2.11.2 obtain the written consent of the Employer;

2.11.3 enter into a written agreement with the Sub-processor which gives effect to the terms set out in this Schedule such that they apply to the Sub-processor; and

2.11.4 provide the Employer with such information regarding the Sub-processor as the Employer may reasonably require.

2.12 The Contractor shall remain fully liable for all acts or omissions of any Sub-processor.

2.13 The Contractor may, at any time on not less than 30 Business Days’ notice, revise this Schedule by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement).

2.14 The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Employer may on not less than 30 Business Days’ notice to the Contractor amend this Agreement to ensure that it complies with any guidance issued by the Information Commissioner’s Office.

3 Processing, Personal Data and Data Subjects
3.1 The Contractor shall comply with any further written instructions with respect to processing by the Employer. Any such further instructions shall be incorporated into this Schedule.

	Description
	Details

	Subject matter of the processing
	[This should be a high level, short description of what the processing is about i.e. its subject matter]

	Duration of the processing
	[Clearly set out the duration of the processing including dates]

	Nature and purposes of the processing
	[Please be as specific as possible, but make sure that you cover all intended purposes. 

The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means) etc.

The purpose might include: employment processing, statutory obligation, recruitment assessment etc]

	Type of Personal Data
	[Examples here include: name, address, date of birth, NI number, telephone number, pay, images, biometric data etc]

	Categories of Data Subject
	[Examples include: Staff (including volunteers, agents, and temporary workers), customers/ clients, suppliers, patients, students / pupils, members of the public, users of a particular website etc]

	Plan for return and destruction of the data once the processing is complete UNLESS requirement under union or member state law to preserve that type of data
	[Describe how long the data will be retained for, how it be returned or destroyed]


Appendix A: Performance Bond

Bond

Date
20[  ]

Parties

1. The Contractor named in the Schedule as principal.

2. The Guarantor named in the Schedule as guarantor.

3. The Employer named in the Schedule.

Recitals

A. By a contract (the “Contract”) entered into or to be entered into between the Employer and the Contractor particulars of which are set out in the Schedule the Contractor has agreed with the Employer to execute works (the “Works”) upon and subject to the terms and conditions therein set out.

B. The Guarantor has agreed with the Employer at the request of the Contractor to guarantee the performance of the obligations of the Contractor under the Contract upon the terms and conditions of this Bond subject to the limitations set out in clause 2.

Now This Deed Witnesses as follows:

1. The Guarantor guarantees to the Employer that in the event of a breach of the Contract by the Contractor or determination of the Contract by the Employer under clause 8 of the Contract, the Guarantor shall subject to the provisions of this Bond satisfy and discharge the damages and expenses sustained by the Employer as established and ascertained pursuant to and in accordance with the provisions of or by reference to the Contract.

2. The maximum aggregate liability of the Guarantor and the Contractor under this Bond shall not exceed the sum set out in the Schedule (the “Bond Amount”) but subject to such limitation and to clause 4 the liability of the Guarantor shall be no less than the liability of the Contractor under the Contract.

3. The Guarantor shall not be discharged or released by any alteration of any of the terms conditions and provisions of the Contract or in the extent or nature of the Works and no allowance of time by the Employer under or in respect of the Contract or the Works shall in any way release reduce or affect the liability of the Guarantor under this Bond.

4. Whether or not this Bond shall be returned to the Guarantor the obligations of the Guarantor under this Bond shall be released and discharged absolutely upon Expiry (as defined in the Schedule) save in respect of any breach of the Contract or determination of the Contractor’s employment which has occurred and in respect of which a claim in writing containing particulars of such breach or determination has been made upon the Guarantor before Expiry.

5. The Contractor having requested the execution of this Bond by the Guarantor undertakes to the Guarantor (without limitation of any other rights and remedies of the Employer or the Guarantor against the Contractor) to perform and discharge the obligations on its part set out in the Contract.

6. This Bond and the benefits thereof may be assigned with the prior written consent of the Guarantor (such consent not to be unreasonably withheld or delayed).

7. This Bond shall be governed by and construed in accordance with the laws of England and Wales and only the courts of England and Wales shall have jurisdiction hereunder.

The Schedule

The Contractor:
[                            ] (Registered No. [            ]) whose registered office it at [                                                 ]

The Guarantor:
[                                  ] (Registered No. [           ]) whose registered office it at [                                                                     ]

The Employer:
[London Borough of Lewisham of Old Town Hall, Catford Road, London, SE6 4RU] (the “Employer" which expression includes its permitted successors and assigns);

The Contract:
A contract dated [                      ] 201[] between the Employer and the Contractor in the form known as JCT Design and Build Contract 2016 (subject to certain amendments) for the design and construction of works at [                              ] for the original contract sum of [                        ] pounds (£[               ])

The Bond Amount:
The sum of [                                    ] pounds sterling (£[               ]) [10%]

Expiry: 
The date of issue of the last Notice of Completion of Making Good pursuant to the Contract which shall be conclusive for the purposes of this Bond

In Witness whereof the parties have executed this Deed on the date before written.

The Common Seal of [the 



)

London Borough of Lewisham]



)

was hereunto affixed by order: 



)


……………………………………….......


[Head of Legal Services] 

Executed as a Deed by 

)

Contractor acting by:

)

……………………………………

Director

……………………………………

Director/Secretary

Executed as a Deed by 

)

Guarantor acting by:

)

……………………………………

Director

……………………………………

Director/Secretary

Appendix B: Parent Company Guarantee 

This Guarantee is made the [            ] day of [
]  20[  ]

Between:

(1) [               ] whose registered office is at [                   ] (the “Guarantor");  and
(2) [LONDON BOROUGH OF LEWISHAM of Old Town Hall, Catford Road, London, SE6 4RU] (the “Employer" which expression includes its permitted successors and assigns)
Whereas:

A. This guarantee (the “Guarantee”) is given in connection with a contract dated [   ] (the “Contract”) made between the Employer of the one part and [              ] (the “Contractor”) of the other part for the design and construction of [             ] (the “Project”).

B. The Guarantor has agreed to guarantee the due performance of the Contractor’s obligations to the Employer under the Contract in the manner set out below.

In consideration of the Employer entering into the Contract It Is Agreed:
1. The Guarantor hereby guarantees to the Employer the full and due performance of all the obligations of the Contractor contained within the Contract.  If the Contractor fails to observe or perform any of its duties or obligations under or in connection with the Contract or if the employment of the Contractor under the Contract shall determine by operation of or notice given under clause 8 of the Contract, the Guarantor shall (subject to the remaining clauses of this Guarantee) be responsible for and hereby indemnifies the Employer against all losses, damages, costs and expenses which the Employer may incur by reason of such failure to observe or perform or such termination. The Guarantor shall itself pay to the Employer without any deduction or set-off the amount of such debt, damages, interest or costs as the case shall require.  

2. The Contract may be modified, amended or supplemented in any manner whatsoever without the consent of the Guarantor, and no such modification, amendment or supplement shall release or impair the liability of the Guarantor under this Guarantee, which shall extend to the duties, obligations and liabilities of the Contractor under the Contract as so modified, amended or supplemented.  No invalidity in the Contract or its avoidance or termination shall affect or impair the liability of the Guarantor under this Guarantee.  No waiver, concession, allowance of time, compromise or forbearance given to or made with the Contractor shall release, affect or impair the liability of the Guarantor under this Guarantee, and the terms of this Guarantee shall apply to the terms of such compromise as they apply to the Contract.

3. This guarantee shall not be affected and the Guarantor shall not be exonerated in any way by:

3.1. the insolvency, bankruptcy, winding-up, dissolution, administration, incapacity, amalgamation, reconstruction, re-organisation or any analogous proceeding relating to the Contractor;

3.2. any time, indulgence or concession being granted to the Contractor;

3.3. the Employer compounding or entering into any compromise, settlement or arrangement with the Contractor or any other person; or
3.4. any other matter or thing which would but for this provision affect or exonerate the Guarantor’s liability hereunder.

4. The Employer shall not be required to pursue any remedy against the Contractor before proceeding against the Guarantor under this Guarantee.

5. So long as the obligations of the Guarantor under this Guarantee and those of the Contractor under the Contract remain outstanding and unperformed the Guarantor will not claim any set-off or counterclaim against the Contractor, prove in competition with the Employer or have the benefit of any security which the Employer holds or may hold for any money or liabilities due from or incurred by the Contractor.

6. The Employer shall be entitled to recover no more under this Guarantee in respect of any matter than the Employer would be entitled to recover from the Contractor in respect of that matter and the Employer shall not be entitled to commence proceedings against the Guarantor under this Guarantee in respect of any claim once any proceedings against the Contractor in respect of such claim would be statute-barred.

7. The Employer is entitled to assign the benefit of and its rights under this Guarantee to any party without the Guarantor’s consent. 

8. The parties to this Guarantee do not intend that any of its terms will be enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person not a party to it.

9. Any notice or other document to be given by a party under this Guarantee shall be in writing and shall be considered to have been given if hand delivered to the other party or sent by registered post to the other party at the address above (or such other address as one party may from time to time designate by written notice to the other). Any notice or other document shall be considered to have been received by the addressee 2 Business days following the date of despatch of the notice or other document by registered post or on the next Business day where delivery is by hand.

10. Each provision of this Guarantee is severable and distinct from the others.  If a provision of this Guarantee is or becomes to any extent illegal, invalid or unenforceable in any jurisdiction, it shall not affect the legality, validity or enforceability of any other term of this Guarantee.

11. This Guarantee is subject to English law and the English courts shall have jurisdiction with regard to all matters arising out of or in connection with it.

In Witness whereof the parties have executed this Deed on the date before written.

Executed as a Deed by 


)

[             ] acting by:


)

……………………………………

Director

……………………………………

Director/Secretary

The Common Seal of [the 



)

London Borough of Lewisham]



)

was hereunto affixed by order: 



)


……………………………………….......


[Head of Legal Services] 

Appendix C: Contractor Warranty

This Deed is made on the                        day of 
20[  ]

between

1
[LONDON BOROUGH OF LEWISHAM of Old Town Hall, Catford Road, London, SE6 4RU] (the “Employer" which expression includes its permitted successors and assigns); 
2
[






] whose registered office is at [








] (the “Contractor”); and

3
[






] whose registered office is at [








] (the “Beneficiary”). 
recitals

(1) By a contract entered into between the Employer and the Contractor (the “Building Contract”), the Contractor was appointed as building contractor to carry out the design and construction of [           ] (the “Project”). 

(2) The Contractor has agreed to enter into this warranty deed (the “Deed”) in favour of the Beneficiary on the terms set out below. 

Now it is agreed as follows:-

1. contractor’s obligations

1.1. In consideration of the sum of ten pounds (receipt of which is hereby acknowledged), the Contractor warrants that it has complied and will continue to comply with the terms of the Building Contract.

1.2. The Contractor warrants that it has used and shall continue to use the standard of skill, care and diligence required under the Building Contract to see that there are not used or specified in the Project any materials which by their nature or application contravene any British Standard or EU equivalent or which are considered to be deleterious in the UK building industry at the time of use or specification or which contravene the recommendations contained in the publication “Good Practice in Selection of Construction Materials” (2011: British Council for Offices).
1.3. The Contractor shall be entitled in any action or proceedings by the Beneficiary to rely on any limitation in the Building Contract and to raise the equivalent rights in defence of liability (excluding set-offs or counterclaims) as it would have had if the Beneficiary had been named as the employer under the Building Contract, save that it shall not be a defence to any action brought against the Contractor by the Beneficiary that the Employer has suffered no loss under the Building Contract.  The Contractor shall have no liability to the Beneficiary pursuant to this Deed for any delay in the carrying out or completion of the Project unless the Beneficiary shall have exercised its rights pursuant to clause 4. 

2. professional indemnity insurance 

2.1. The Contractor warrants that it has in effect and shall maintain for a period of 12 years from the date of practical completion of the Project professional indemnity insurance with a limit of indemnity of not less than £[              ] in respect of each and every claim, provided always that such insurance is available at reasonable commercial rates.

2.2. The Contractor shall, whenever it is requested to do so, produce for inspection documentary evidence which confirms that the insurance referred to in Clause 2.1 is being maintained and that the current year’s premiums have been paid. 

2.3. The Contractor shall immediately inform the Beneficiary if the insurance referred to in Clause 2.1 ceases to be available at reasonable commercial rates so that the parties can discuss the best means of protecting each other’s interests.

3. copyright 

3.1. Copyright in the Contractor’s plans, drawings, specifications, schedules, reports, calculations, correspondence and other documents (including the designs contained in them) prepared or provided in relation to the Project (the “Documents”) shall remain vested in the Contractor. The Contractor hereby grants to the Beneficiary an irrevocable, perpetual, royalty-free, non-exclusive licence to copy and use the Documents and to reproduce the designs contained in them for any purpose whatsoever relating to the Project. Such licence shall entitle the Beneficiary to copy and use the Documents for the extension of the Project but such use shall not include a licence to reproduce the designs contained in them for any extension of the Project. The Beneficiary shall be entitled to grant sub-licences in relation to the Documents.

3.2. To the extent that the copyright in any of the Documents is not vested in the Contractor, it shall procure in favour of the Beneficiary a licence in terms equivalent to Clause 3.1 from the owner of such copyright. 

3.3. The Contractor warrants that the Documents are the Contractor’s original work and the use and reproduction of the Documents will not infringe the rights of any third party. The Contractor will indemnify the Beneficiary for any losses that the Beneficiary may suffer as a result of the Contractor’s breach of its obligations under this clause. 

3.4. The Contractor hereby undertakes upon payment of its reasonable copying and incidental charges to provide to the Beneficiary copies of the Documents as the Beneficiary may reasonably require.
[Clause 4 only applies to beneficiaries with step-in rights]

4. step in rights

4.1. The Contractor will not exercise or seek to exercise any right which may be or become available to it to terminate, or treat as terminated, the Building Contract or its engagement under it without first giving to the Beneficiary not less than 21 days’ prior written notice specifying the Contractor’s ground for terminating or treating as terminated the Building Contract or its engagement under it, and stating the amount (if any) of monies outstanding under the Building Contract.  

4.2. Within such period of notice, the Beneficiary may give written notice to the Contractor that the Beneficiary will thenceforth become the employer under the Building Contract to the exclusion of the Employer and thereupon the Contractor will admit that the Beneficiary is its employer under the Building Contract and the Building Contract will be and remain in full force and effect notwithstanding any of the said grounds. 

4.3. The Beneficiary may by notice in writing to the Contractor appoint another person to exercise its rights under this clause 4, subject to the Beneficiary remaining liable to the Contractor as guarantor for its appointee in respect of its obligations under this Deed.

4.4. If the Beneficiary has given notice under clause 4.2 or clause 4.3, the Beneficiary will, from the service of such notice, become responsible for all sums properly payable to the Contractor under the Building Contract after the service of such notice.

4.5. The Beneficiary will not be under any obligation to the Contractor, nor will the Contractor have any claim or cause of action against the Beneficiary, unless and until the Beneficiary has given written notice to the Contractor pursuant to clause 4.2 or clause 4.3.

5. assignment

5.1. The Beneficiary may assign all or any of its rights under this Deed to any party without the consent of the Contractor. 

5.2. The Contractor shall not be entitled to contend that any person to whom this Deed is assigned is precluded from recovering under this Deed any loss incurred by such assignee resulting from any breach of the Building Contract or this Deed by reason that such person is an assignee and not the named beneficiary hereunder.

6. general 

6.1. This Deed is subject to English law and the English courts shall have jurisdiction with regard to all matters arising out of or in connection with it.

6.2. For the avoidance of doubt, no act or omission by the Beneficiary shall mitigate, affect, diminish or reduce the responsibilities or liabilities of the Contractor under the Building Contract or this Deed. 
6.3. No action or proceedings for any breach of this Deed shall be commenced against the Contractor after the expiry of 12 years from the date of practical completion of the Project under the Building Contract.

6.4. Any notices to be given by either party hereunder will be sufficiently served if sent by hand or recorded or registered post to the registered office or if there is none the last known address of the party to be served.  Any notice sent by hand will be deemed to be served on the date of delivery and any notice sent by post will be deemed to have been duly served at the expiration of 48 hours after the time of posting.   

In Witness whereof the parties have executed this Deed on the date before written.

The Common Seal of [the 



)

London Borough of Lewisham]



)

was hereunto affixed by order: 



)


……………………………………….......


[Head of Legal Services] 

executed as a deed by


)

[Contractor]



)
acting by:



)

……………………………………….

Director

……………………………………….

Director/Company Secretary

executed as a deed by


)

[beneficiary]



)

acting by:



)

……………………………………….

Director

……………………………………….

Director/Company Secretary

Appendix D: Sub-Contractor Warranty

This Deed is made on the                        day of 
20[  ]
between

1
[






] whose registered office is at [








] (the “Sub-Contractor”); 

2
[






] whose registered office is at [








] (the “Contractor”); and

3
[




] whose registered office is at [



] (the “Beneficiary”) which expression shall where the context so admits include its permitted successors and assigns.
recitals

(1) By a contract entered into between [   ]/[the Beneficiary] and the Contractor (the “Building Contract”), the Contractor was appointed as building contractor to carry out the design and construction of [           ] (the “Project”). 

(2) By a sub-contract entered into between the Contractor and the Sub-Contractor (the “Sub-Contract”), the Sub-Contractor was appointed to carry out the design and construction of certain works in relation to the Project.

(3) The Sub-Contractor has agreed to enter into this warranty deed (the “Deed”) in favour of the Beneficiary on the terms set out below. 

Now it is agreed as follows:-

7. sub-contractor’s obligations

7.1. In consideration of the sum of ten pounds (receipt of which is hereby acknowledged), the Sub-Contractor warrants that it has: 

7.1.1. been engaged by the Contractor to carry out sub-contract works in relation to the Project; 
7.1.2. complied and will continue to comply with the terms of the Sub-Contract; and
7.1.3. exercised and will continue to exercise all the reasonable skill and care expected of a qualified and competent sub-contractor who is experienced in carrying out work of a similar size, scope and complexity to the sub-contract works, in the performance of his duties under the Sub-Contract.
7.2. The Sub-Contractor warrants that it has used and shall continue to use the standard of skill, care and diligence required under the Sub-Contract to see that there are not used or specified in the Project any materials which by their nature or application contravene any British Standard or EU equivalent or which are considered to be deleterious in the UK building industry at the time of use or specification or which contravene the recommendations contained in the publication “Good Practice in Selection of Construction Materials” (2011: British Council for Offices). 
7.3. The Sub-Contractor shall be entitled in any action or proceedings by the Beneficiary to rely on any limitation in the Sub-Contract and to raise the equivalent rights in defence of liability (excluding set-offs or counterclaims) as it would have had if the Beneficiary had been named as the employer under the Sub-Contract, save that it shall not be a defence to any action brought against the Sub-Contractor by the Beneficiary that the Contractor has suffered no loss under the Sub-Contract. 
8. professional indemnity insurance 

8.1. The Sub-Contractor warrants that it has in effect and shall maintain for a period of 12 years from the date of practical completion of the Project professional indemnity insurance with a limit of indemnity of not less than £[              ] in respect of each and every claim, provided always that such insurance is available at reasonable commercial rates.

8.2. The Sub-Contractor shall, whenever it is requested to do so, produce for inspection documentary evidence which confirms that the insurance referred to in Clause 2.1 is being maintained and that the current year’s premiums have been paid. 

8.3. The Sub-Contractor shall immediately inform the Beneficiary if the insurance referred to in Clause 2.1 ceases to be available at reasonable commercial rates so that the parties can discuss the best means of protecting each other’s interests.

9. copyright 

9.1. Copyright in the Sub-Contractor’s plans, drawings, specifications, schedules, reports, calculations, correspondence and other documents (including the designs contained in them) prepared or provided in relation to the Project (“the Documents”) shall remain vested in the Sub-Contractor. The Sub-Contractor hereby grants to the Beneficiary an irrevocable, perpetual, royalty-free, non-exclusive licence to copy and use the Documents and to reproduce the designs contained in them for any purpose whatsoever relating to the Project. Such licence shall entitle the Beneficiary to copy and use the Documents for the extension of the Project but such use shall not include a licence to reproduce the designs contained in them for any extension of the Project. The Beneficiary shall be entitled to grant sub-licences in relation to the Documents.

9.2. To the extent that the copyright in any of the Documents is not vested in the Sub-Contractor, it shall procure in favour of the Beneficiary a licence in terms equivalent to Clause 3.1 from the owner of such copyright. 

9.3. The Sub-Contractor warrants that the Documents are the Sub-Contractor’s original work and the use and reproduction of the Documents will not infringe the rights of any third party. The Sub-Contractor will indemnify the Beneficiary for any losses that the Beneficiary may suffer as a result of the Sub-Contractor’s breach of its obligations under this clause. 
9.4. The Sub-Contractor hereby undertakes upon payment of its reasonable copying and incidental charges to provide to the Beneficiary copies of the Documents as the Beneficiary may reasonably require.
[Clause 4 only applies to beneficiaries with step-in rights]

10. step in rights

10.1. The Sub-Contractor will not exercise or seek to exercise any right which may be or become available to it to terminate, or treat as terminated, the Sub-Contract or its engagement under it without first giving to the Beneficiary not less than 21 days’ prior written notice specifying the Sub-Contractor’s ground for terminating or treating as terminated the Sub-Contract or its engagement under it, and stating the amount (if any) of monies outstanding under the Sub-Contract.  

10.2. Within such period of notice, the Beneficiary may give written notice to the Sub-Contractor that the Beneficiary will thenceforth become the employer under the Sub-Contract to the exclusion of the Contractor and thereupon the Sub-Contractor will admit that the Beneficiary is its employer under the Sub-Contract and the Sub-Contract will be and remain in full force and effect notwithstanding any of the said grounds. 

10.3. The Beneficiary may by notice in writing to the Sub-Contractor appoint another person to exercise its rights under this clause 4, subject to the Beneficiary remaining liable to the Sub-Contractor as guarantor for its appointee in respect of its obligations under this deed.

10.4. If the Beneficiary has given notice under clause 4.2 or clause 4.3, the Beneficiary will, from the service of such notice, become responsible for all sums properly payable to the Sub-Contractor under the Sub-Contract after the service of such notice.

10.5. The Beneficiary will not be under any obligation to the Sub-Contractor, nor will the Sub-Contractor have any claim or cause of action against the Beneficiary, unless and until the Beneficiary has given written notice to the Sub-Contractor pursuant to clause 4.2 or clause 4.3.

11. assignment

11.1. The Beneficiary may assign all or any of its rights under this Deed to any party without the consent of the Sub-Contractor. 

11.2. The Sub-Contractor shall not be entitled to contend that any person to whom this Deed is assigned is precluded from recovering under this Deed any loss incurred by such assignee resulting from any breach of the Sub-Contract or this Deed by reason that such person is an assignee and not the named beneficiary hereunder.

12. general 

12.1. This Deed is subject to English law and the English courts shall have jurisdiction with regard to all matters arising out of or in connection with it.

12.2. For the avoidance of doubt, no act or omission by the Beneficiary shall mitigate, affect, diminish or reduce the responsibilities or liabilities of the Sub-Contractor under the Sub-Contract or this Deed. 
12.3. No action or proceedings for any breach of this Deed shall be commenced against the Sub-Contractor after the expiry of 12 years from the date of practical completion of the Project under the Building Contract.

12.4. Any notices to be given by either party hereunder will be sufficiently served if sent by hand or recorded or registered post to the registered office or if there is none the last known address of the party to be served.  Any notice sent by hand will be deemed to be served on the date of delivery and any notice sent by post will be deemed to have been duly served at the expiration of 48 hours after the time of posting.   

In Witness whereof the parties have executed this Deed on the date before written.

executed as a deed by

)

[Sub-Contractor]

)

acting by:


)

……………………………………….

Director

……………………………………….

Director/Company Secretary

executed as a deed by

)

[Contractor]


)

acting by:


)

……………………………………….

Director

……………………………………….

Director/Company Secretary

executed as a deed by

)

[beneficiary]


)

acting by:


)

……………………………………….

Director

……………………………………….

Director/Company Secretary

Appendix E: Deed of Novation

This Deed is made the 

day of






20[        ]

Between

1
[London Borough of LEWISHAM of Old Town Hall, Catford Road, London, SE6 4RU] (the “Employer" which expression includes its permitted successors and assigns); 
2
[






] whose registered office is at [








] (the “Contractor”); and

3
[






] whose registered office is at [








] (the “Consultant”). 
Whereas

(A) [The Employer has appointed the Contractor under a building contract (the “Contract”) to carry out the design and construction of [                   ] (the “Project”).
(B) The Employer has appointed the Consultant under a deed of appointment dated [    ] (the “Appointment”) to provide certain services in connection with the Project. 

(C) The Employer, Consultant and Contractor have agreed that from the date of this agreement (the “Agreement”), the Contractor shall assume the obligations of the Employer and that the Consultant shall perform its obligations under the Appointment in favour of the Contractor and that the Employer and the Consultant shall each release the other from any obligations owed by the other to them under the Appointment.

Now It Is Hereby Agreed as follows

13. Novation

13.1. The Appointment is hereby novated from the Employer to the Contractor and the Consultant undertakes to perform the Appointment and be bound by its terms in every way as if the Contractor were and always had been the employer under the Appointment.

13.2. The Employer shall no longer owe any duty or obligation to the Consultant under or in respect of the Appointment and the Consultant hereby releases and discharges the Employer from any and all obligations and liabilities owed to the Consultant under the Appointment and accepts the liability of the Contractor under the Appointment in place of the liability of the Employer.

13.3. The Consultant shall no longer owe any duty or obligation to the Employer under or in respect of the Appointment. For the avoidance of doubt, this does not affect any of the Employer’s rights under the terms of the warranty which the Consultant will enter into following the date of this novation. 

13.4. The Contractor shall not be precluded from recovering any losses which result from a breach of the Consultant’s obligations under the Appointment or this Agreement by reason (if it be the case) that the Employer will not incur or has not or would not have incurred any such losses. 

13.5. The Consultant acknowledges that all fees and expenses properly due to the Consultant under the Appointment up to the date of this Agreement have been paid by the Employer.

14. Collateral Warranty

The Consultant shall forthwith upon novation of the Appointment execute and deliver a deed of warranty to the Employer in such form as the Employer shall have approved. 

15. Governing Law and Jurisdiction

This Agreement is governed by English law and the parties agree to submit to the non-exclusive jurisdiction of the English Courts.

16. Contracts (Rights of Third Parties) Act 1999

The parties to this Agreement do not intend that any of its terms will be enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person not a party to it.

 In Witness whereof the parties have executed this Deed on the date before written.

The Common Seal of [the 



)

London Borough of Lewisham]



)

was hereunto affixed by order: 



)


……………………………………….......


[Head of Legal Services] 

executed as a deed by


)
[consultant]



)

acting by:



)

……………………………………….

Director

……………………………………….

Director/Company Secretary

executed as a deed by


)

[contractor]



)

acting by:



)

……………………………………….

Director

……………………………………….

Director/Company Secretary

Appendix F: Post-Novation Consultant Warranty

This Deed is made on the                        day of 
20[  ]
between

1
[London Borough of LEWISHAM of Old Town Hall, Catford Road, London, SE6 4RU]  (the “Employer" which expression includes its permitted successors and assigns);
2
[






] whose registered office is at [








] (the “Contractor”); and

3
[






] whose registered office is at [








] (the “Consultant”). 
recitals

(1) By a contract entered into between the Employer and the Contractor, the Contractor was appointed as building contractor to carry out the design and construction of [           ] (the “Project”). 

(2) The Employer appointed the Consultant under a deed of appointment dated [    ] (the “Appointment”) to provide certain services in connection with the Project. 

(3) The Employer has novated the Appointment to the Contractor. 

(4) The Consultant has agreed to enter into this warranty deed (the “Deed”) in favour of the Employer on the terms set out below. 

Now it is agreed as follows:-

17. Consultant’s Obligations

17.1. In consideration of the sum of ten pounds (receipt of which is hereby acknowledged), the Consultant warrants that it has complied and will continue to comply with the terms of the Appointment and, in particular, that in performing its services under the Appointment, it has exercised the reasonable skill, care and diligence to be expected of an appropriately qualified and professional [             ] experienced in carrying out projects of a similar size, scope and complexity as the Project.

17.2. The Consultant warrants that it has used and shall continue to use the standard of skill, care and diligence required under the Appointment to see that there are not used or specified in the Project any materials which by their nature or application contravene any British Standard or EU equivalent or which are considered to be deleterious in the UK building industry at the time of use or specification or which contravene the recommendations contained in the publication “Good Practice in Selection of Construction Materials” (2011: British Council for Offices).   

17.3. The Consultant shall be entitled in any action or proceedings by the Employer to rely on any limitation in the Appointment and to raise the equivalent rights in defence of liability (but excluding set-offs or counterclaims) as it would have had if the Employer had been named as the employer under the Appointment, save that it shall not be a defence to any action brought against the Consultant by the Employer that the employer has suffered no loss under the Appointment. 

18. Professional Indemnity Insurance

18.1. The Consultant warrants that it has in effect and shall maintain for a period of 12 years from the date of practical completion of the Project professional indemnity insurance with a limit of indemnity of not less than £[              ] in respect of each and every claim, provided always that such insurance is available at reasonable commercial rates.

18.2. The Consultant shall, whenever it is requested to do so, produce for inspection documentary evidence which confirms that the insurance referred to in Clause 2.1 is being maintained and that the current year’s premiums have been paid. 

18.3. The Consultant shall immediately inform the Employer if the insurance referred to in Clause 2.1 ceases to be available at reasonable commercial rates so that the parties can discuss the best means of protecting each other’s interests.

19. Copyright 

19.1. Copyright in the Documents (as defined in the Appointment) shall remain vested in the Consultant. The Consultant hereby grants to the Employer an irrevocable, perpetual, royalty-free, non-exclusive licence to copy and use the Documents and to reproduce the designs contained in them for any purpose whatsoever relating to the Project. Such licence shall entitle the Employer to copy and use the Documents for the extension of the Project but such use shall not include a licence to reproduce the designs contained in them for any extension of the Project. The Employer shall be entitled to grant sub-licences in relation to the Documents.

19.2. To the extent that the copyright in any of the Documents is not vested in the Consultant, it shall procure in favour of the Employer a licence in terms equivalent to Clause 3.1 from the owner of such copyright. 
19.3. The Consultant warrants that the Documents are the Consultant’s original work and the use and reproduction of the Documents will not infringe the rights of any third party. The Consultant will indemnify the Employer for any losses that the Employer may suffer as a result of the Consultant’s breach of its obligations under this clause. 
19.4. The Consultant hereby undertakes upon payment of its reasonable copying and incidental charges to provide to the Employer copies of the Documents as the Employer may reasonably require.

20. STEP IN RIGHTS 

20.1. The Consultant will not exercise or seek to exercise any right which may be or become available to it to terminate, or treat as terminated, the Appointment or its engagement under it without first giving to the Employer not less than 21 days’ prior written notice specifying the Consultant’s ground for terminating or treating as terminated the Appointment or its engagement under it, and stating the amount (if any) of monies outstanding under the Appointment.  

20.2. Within such period of notice, the Employer may give written notice to the Consultant that the Employer will thenceforth become the employer under the Appointment to the exclusion of the Employer and thereupon the Consultant will admit that the Employer is its employer under the Appointment and the Appointment will be and remain in full force and effect notwithstanding any of the said grounds. 

20.3. The Employer may by notice in writing to the Consultant appoint another person to exercise its rights under this clause 4, subject to the Employer remaining liable to the Consultant as guarantor for its appointee in respect of its obligations under this Deed.

20.4. If the Employer has given notice under clause 4.2 or clause 4.3, the Employer will, from the service of such notice, become responsible for all sums properly payable to the Consultant under the Appointment after the service of such notice.

20.5. The Employer will not be under any obligation to the Consultant, nor will the Consultant have any claim or cause of action against the Employer, unless and until the Employer has given written notice to the Consultant pursuant to clause 4.2 or clause 4.3.

21. assignment

21.1. The Employer may assign all or any of its rights under this Deed to any party without the consent of the Consultant. 

21.2. The Consultant shall not be entitled to contend that any person to whom this Deed is assigned is precluded from recovering under this Deed any loss incurred by such assignee resulting from any breach of the Appointment or this Deed by reason that such person is an assignee and not the named beneficiary hereunder.

22. general 

22.1. This Deed is subject English law and the English Courts shall have jurisdiction with regard to all matters arising under or in connection with it.

22.2. For the avoidance of doubt, no act or omission by the Employer shall mitigate, affect, diminish or reduce the responsibilities or liabilities of the Consultant under the Appointment or this Deed. 
22.3. No action or proceedings for any breach of this Deed shall be commenced against the Consultant after the expiry of 12 years from the date of practical completion of the Project under the Building Contract.
22.4. Any notice to be served under this Deed must be in writing and must be served by hand or by recorded delivery. In the case of a corporation, such notice must be served at its registered office for the time being. In any other case, the notice may be served at the registered office for the time being of the person to be served. Service shall take effect, if given by hand, on the first Working Day (as defined in the Appointment) thereafter, or, if given by post, 2 Working Days after posting.

In Witness whereof the parties have executed this Deed on the date before written.

The Common Seal of [the 



)

London Borough of Lewisham]



)

was hereunto affixed by order: 



)


……………………………………….......


[Head of Legal Services] 

executed as a deed by


)

[Contractor]



)

acting by:



)

……………………………………….

Director

……………………………………….

Director/Company Secretary

executed as a deed by


)

[Consultant]



)

acting by:



)

……………………………………….

Director

……………………………………….

Director/Company Secretary

[Appendix G: Employer’s Policies]
� Include the relevant items only. 


� If the relevant document or set of documents takes the form of an Annex to this Contract, it is sufficient to refer to that Annex.


� If the relevant document or set of documents takes the form of an Annex to this Contract, it is sufficient to refer to that Annex.


� If the relevant document or set of documents takes the form of an Annex to this Contract, it is sufficient to refer to that Annex.


� If the relevant document or set of documents takes the form of an Annex to this Contract, it is sufficient to refer to that Annex.


� Unless the Fluctuations Provision is to be JCT Fluctuations Option A (set out in Schedule 7), delete all but one of the asterisked choices. JCT Fluctuations Options B and C are no longer included in JCT contract documents but continue to be available on the JCT website www.jctltd.co.uk. If an alternative fluctuation or cost adjustment formula is to be used, the document(s) in which it is contained should be identified here.


� The Part to be deleted depends upon which method of formula adjustment (Part I – Work Category Method or Part II – Work Group Method) is applicable.


� Delete whichever Alternative is not applicable.  Where interim Payments are to be made by stages (including by quantity of units and sub-units completed) make the appropriate entries or prepare and insert a schedule of cumulative stage values on a separate sheet.


� Cumulative value of final stage must be equal to Contract Sum.


� The first Interim Valuation Date should not be more than one month after the Date of Possession.


� If the relevant document or set of documents takes the form of an Annex to this Contract, it is sufficient to refer to that Annex.


� Insurance Option C is for use in the case of alterations or extensions to Existing Structures. Under that option, the Employer is required to take out a Joint Names Policy for All Risks Insurance for the Works and also, if paragraph C.1 applies, a Joint Names Policy to insure the Existing Structures and their contents owned by him or for which he is responsible against loss or damage by the Specified Perils. Some Employers (e.g. tenants and homeowners) may not be able readily to obtain the Joint Names cover required under paragraph C.1. Where that is the case, alternative arrangements and amendments will be necessary. 


� Obtaining Terrorism Cover for the Works, which unless otherwise agreed is necessary in order to comply with the requirements of Insurance Option A, B or C, will involve an additional premium and in certain situations has been difficult to effect. If any difficulty might arise, there should be immediate pre-contract discussion between the Parties and their insurance advisers.


� Where Insurance Option A applies these entries are made on information supplied by the Contractor.


� If the performance bond is required, the identity of the issuer as well as the operative terms of the bond should be agreed prior to execution of the contract.


� The relevant Rights Particulars should identify the beneficiaries (by name, class or description) and the sub-contractors who are also required to grant rights, specify whether rights are to be granted at each level as Third Party rights or by way of Collateral Warranties, state in those cases where the default provision is not to apply which alternative provision is to apply in its place and give any other details required to complete the terms of the rights or warranties that are to be given (see Contract Guide for a Model Form). In the case of third party rights the relevant limits and details required for the purposes of the respective parts of Schedule 5 of this Contract and Schedule 6 of the Design and Build Sub-Contract are the same as those required for the purposes of Warranty Particulars for the corresponding Collateral Warranty (CWa/P&T, CWa/F, SCWa/P&T, SCWa/F or SCWa/E). Directions may be needed as to mode of execution of sub-contracts and/or collateral warranties by relevant sub-contractors.


� Delete all but one of the nominating bodies asterisked.






