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[bookmark: _Toc516239112]Agreement
THIS AGREEMENT is made the 	day of	20[ ]
BETWEEN
1. [bookmark: _Ref488749642]THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF LEWISHAM of Old Town Hall, Catford Road, London, SE6 4RU (the Employer which expression includes its permitted successors and assigns); and 
2. [CONTRACTOR], (Company Registered Number [ ]) whose registered office is at [ ] (the Contractor).
RECITALS
WHEREAS
1. The Employer wishes to have the following works carried out: [ ] at [ ] (the Project) as described in the Particulars, that work to be carried out under a main contract (the Main Contract) provisional details of which are also given or referred to in the Particulars; 
2. The Employer’s Agent for the pre-construction phase of the Project (the Pre-Construction Period) is [ ] of [ ] or such other person as the Employer shall nominate and notify to the Contractor;
3. The Principal Designer for the purposes of the CDM Regulations is the Contractor or such replacement as the Employer at any time appoints to fulfil that role. 
4. The Principal Contractor for the purposes of the CDM Regulations is the Contractor or such replacement as the Employer at any time appoints to fulfil that role.
5. Prior to the execution of this Agreement, the Contractor has submitted to the Employer a first stage tender / the initial proposal document(s) identified in the Particulars on the basis of which the Employer has requested that, for the fee specified in Annex 1 (the Fee) and other payments in accordance with this Agreement, the Contractor should during the Pre-Construction Period provide the pre-construction services listed in Annex 2;
6. It is intended that work on the Construction Phase of the Project shall commence on site on [ ] (the Date of Possession) with a duration initially estimated at [ ] weeks and that for the purposes of the Main Contract, not later than [ ] weeks prior to the Date of Possession:
6.1. the Contractor should submit its Second Stage Tender and, where applicable, Contractor’s Proposals, and
6.2. the Contract Sum should be agreed between the Parties
in conformity with the requirements (the Second Stage Tender Requirements) identified in the Particulars.
7. The Contractor agrees to carry out the Pre-Construction Services in accordance with the following documents which are hereby incorporated into this Agreement and together referred to as the “Contract Documents”:
7.1	the Agreement;
7.2	the Fee; and
7.3            the Employer’s Requirements  
7.4           the Contractor’s Proposals
7.5           the Programme                    ].
 [Drafting Note – ensure that if any relevant contract information is contained in documents or correspondence not referred to above, such information is included in the contract. This should only be agreed documentation and must not include items that are still being negotiated or have not yet been settled between the Parties]
Now it is hereby agreed as follows:
[bookmark: _Toc516239113]the Particulars
	
Documents and Listings
The following terms used in the Agreement refer to (or are defined by) the following documents and listings (as altered and updated from time to time in accordance with this Agreement). (Where the relevant document(s) or listing(s) form an Annex to this Agreement insert a reference to that Annex; in other cases, give the document title, reference number and date or other identifier (or, where convenient and practicable, insert details here).)
	Clause
	Term
	Document/Listing

	First Recital
	Project 
(detailed description)
	[ ]

	First Recital
	Main Contract 
(type, conditions, amendments and other details of the proposed contract)
	JCT Design and Build 2016 with amendments as set out in Annex 3

	Fifth Recital
	First stage tender / Contractor’s initial proposals
	As set out in Annex 11

	Sixth Recital
	Second Stage Tender Requirements

	As set out in the Invitation to Tenderers

	1.1
	BIM Protocol
(Not applicable unless it is stated to apply, with the title, edition, date or other identifiers of the relevant documents stated, and the identified protocol is included in the Employer’s Requirements)
	*[applies as set out in the following document(s) included in the Employer’s Requirements]
*[does not apply]

	2.1
	Cost Plan
	As set out in Annex 9

	2.1
	Employer’s Requirements 
	As set out in Annex 10

	2.1
	Programme
	As set out in Annex 12

	2.1
	Project Team
	As set out in Annex 13

	2.1
	Third Party Agreements
	As set out in Annex 14

	2.1.2
	Contractor’s Key Personnel
	As set out in Annex 15

	2.1.2
	Contractor’s Representative
(as at the date of this Agreement)
	[ ]

	
	Insurances
	

	7.1.1
	Professional Indemnity insurance - level of cover
	Amount of indemnity required
*[relates to claims or series of claims arising out of one event]
*[is the aggregate amount for one period of insurance]
and is £5 million

	7.1.1
	Professional Indemnity insurance – cover for pollution and contamination claims
(If no amount is stated, such cover shall not be required; unless otherwise stated, the required limit of indemnity is an annual aggregate amount)
	*[is required, with a sub-limit of indemnity of £[ ]]
*[is not required]

	7.1.2
	Public Liability Insurance

	*is required, with a limit of indemnity of £10 million


	
	Novation
	

	9.2.1
	Consultant Team members to whom clause 9.2 applies
	As set out in 0

	9.2.2
	Sub-Contractors / Suppliers to whom clause 9.2 applies
	As set out in 0

	9.2
	Where clause 9.2 applies, the form(s) of Novation Agreement and additional terms (if any)
(Identify the form(s) and terms or the document(s) in which these are set out)
	As set out in Annex 16 

	
	Suspension
	

	10.2
	Period (if other than 6 months)
	[ ]

	10.7
	Adjudication
	

	
	Nominating body – where no Adjudicator is named or where the named Adjudicator is unwilling or unable to act (whenever that is established)

	The Royal Institution of Chartered Surveyors







IN WITNESS WHEREOF the Contractor and the Employer have executed this Deed the day and year first above written. 


THE COMMON SEAL OF the 				)
MAYOR AND BURGESSES OF THE  				)
LONDON BOROUGH OF LEWISHAM				)
was hereunto affixed by order: 				)



	……………………………………….......
	Head of Legal Services






SIGNED AS A DEED by [	 ]			)
LIMITED acting by a director and			)
its secretary or two directors			)
	……………………………………………
	Director

	……………………………………………
	Director/Secretary
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THIS CONTRACT SHALL INCORPORATE ALL THE PROVISIONS OF THE JOINT CONTRACTS TRIBUNAL PRE-CONSTRUCTION SERVICES AGREEMENT 2016 AS AMENDED BY THE FOLLOWING AMENDMENTS:
Section 1: Definitions and Interpretation
1.1	Amend Clause 1.1 as follows:
Clause 1.1
Insert and amend the following definitions (as the case may be):
Additional Services: services performed by the Contractor under this Agreement, in connection with the Project or the Works that are additional to the Pre-Construction Services (other than by reason of default, negligence or breach of contract on the part of the Contractor);
Business Day: any day which is not a Saturday or Sunday or public holiday in England;
Confidential Information: information that ought to be considered confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, intellectual property rights and know-how of either party and all Personal Data, including special categories of personal data and personal data relating to criminal convictions and offences within the meaning of the General Data Protection Regulation ((EU) 2016/679) and the Data Protection Act 2018;
Construction Phase: the phase of the Project starting from the Date of Possession until the successful completion of the Project in accordance with the Main Contract;
Contractor Related Party: any of the Contractor’s agents and contractors and its or their subcontractors of any tier and its or their directors, officers, employees and workmen in relation to the Project and any person on or at the Site at the express or implied invitation of the Contractor;
Contractor’s Persons: the Contractor’s Project Staff and all Contractor Related Parties;
Contract Sum: the Contract Sum (as that term is defined in the Main Contract) to be determined in accordance with, and subject to, the provisions of this Agreement;
Controller: the meaning given to it in the GDPR;
Convictions: other than in relation to any minor road traffic offences, any previous or pending prosecutions, convictions, cautions, ASBOS and binding overs (including any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975.1023) or any replacement or amendment to that Order);
Data Protection Legislation: (a) the General Data Protection Regulation ((EU) 2016/679) (“GDPR”); (b) the Data Protection Act 2018 to the extent that it relates to processing of personal data and privacy; and (c) all applicable Law about the processing of personal data and privacy;
Data Subject: the meaning given to it in the GDPR;
Determination Period: the period of [ ] weeks commencing on [date] and ending at midnight on [date] or any other period as the Employer shall notify to the Contractor as being the determination period;
Design Process Event: the determination of the Contract Sum in accordance with Clause 2.1A;
Disclosure and Barring Service or DBS: the service established pursuant to Part 5 of the Protection of Freedom Act 2012;
EIR: the Environmental Information Regulations 2004 together with any guidance and/or code of practice issued by the Information Commissioner or relative Government department in relation to such regulations;
Employer’s Agent: means the person named in Recital 2 or such other person as may be appointed by the Employer to act, such person may also be referred to as the Employer’s representative and/or contract administrator;
Employer’s Budget: means the figure as set out in the Invitation to Tenderers which cannot be exceeded;
Employer’s Policies: means the policies referred to in the tender documentation [and set out in Annex 17 hereto] including the Sustainability Code of Practice; 
[Enhanced DBS Check: an ‘enhanced’ type check by DBS];
[Enhanced with Adult List DBS Check: an ‘enhanced with list checks’ type check by DBS that searches the vulnerable adult barred list but not the children barred list];
[Enhanced with Children List DBS Check: an ‘enhanced with list checks’ type check by DBS that searches the children barred list but not vulnerable adult barred list];
Equalities Legislation: all legislation which makes unlawful discrimination, harassment and/or victimisation on grounds of age, disability, sex, marital or civil partnership status, sexual orientation, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex and sexual orientation, or temporary or part-time status in employment or otherwise including, without limitation, the Equalities Act 2010, the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000, the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002, or any preceding, successor or amending Legislation concerning the same;
Equivalent Hourly Wage: the hourly wage paid to an employee and calculated using the same method as prescribed by the National Minimum Wage Act 1998 and related applicable law  to assess whether an employee is at any time receiving the national minimum wage (as identified in that Act);
FOIA: the Freedom of Information Act 2000 and any subordinate legislation made under that Act together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government department in relation to that Act;
FOIA Code: the Department of Constitutional Affairs Code of Practice on the Discharge of functions of Public Authorities under Part I FOIA or any replacement or revision of that Code;
Group Company: any subsidiary or holding company of the Contractor or another subsidiary or holding company of such company, as ‘subsidiary’ and ‘holding company’ are defined in s1159 of the Companies Act 2006;
Information: information as defined in Section 84 of the FOIA and which relates to the Contract (or any preceding tender process leading up to it), the Contractor, or any sub-contractor, of the Works;
Intellectual Property Rights or IPR: patents, trade-marks, service marks, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, trade or business names and other similar rights or obligations whether registerable or not in any country (including but not limited to the United Kingdom);
Interest Rate: in the definition of “Interest Rate” delete “5%” and insert “3%”;
London Living Wage or LLW: a London weighted minimum wage which takes into account the higher living costs of London as calculated annually by the Resolution Foundation and overseen by the Living Wage Commission;
Main Contract: the contract, in the form set out in Annex 3, proposed to be entered into by the Employer and the Contractor for the construction of the Project;
Personal Data: the meaning given to it in the GDPR;
Personal Data Breach: the meaning given to it in the GDPR;
Pre-Construction Documents: any drawings, plans, designs, diagrams, specifications, technical data models, bills of quantities, reports, calculations or other documents or recorded information whatsoever prepared by or on behalf of the Contractor for use by and the benefit of the Employer and its assigns and partners, in connection with this Agreement;
Pre-Construction Period: the pre-construction phase of the Project being the period from when the Contractor commences the Pre-Construction Services in accordance with this Agreement until the Works under the Main Contract commence;
Pre-Construction Services: the work and obligations under this Agreement to be performed by the Contractor during the Pre-Construction Period and more specifically the services listed in Annex 2;
Pricing Document: the priced bill of quantities and other pricing information included in the first stage tender setting out, amongst other things, the Contractor’s proposed fee for the determination of the Contract Sum in accordance with this Agreement;
Processor: the meaning given to it in the GDPR;
Programme: the programme submitted by the Contractor prior to acceptance of its Tender and agreed at that time by the Employer and set out at 0, as may be amended from time to time;
Relevant Staff: all employees and other staff (including without limitation temporary and casual workers and agency staff as defined by Regulation 3 of the Agency Workers Regulations 2010 as amended by the Agency Workers (Amendment) Regulations 2011, and whether such staff are engaged or employed on a full or part time basis, but not including unpaid volunteers, interns or apprentices), who are employed or engaged on the Services for 2 or more hours of work in any given day in a week, for 8 or more consecutive weeks in a year;
Request for Information or Request: a Request for Information within the meaning given in Section 1 of the FOIA or any request for Information under the EIR;
QS: the Quantity Surveyor who is the person employed by the Employer to act in that capacity (being, at the date of this Agreement, [name] of [address]) or such other person as may be appointed in that capacity for the time being by or on behalf of the Employer;
Second Stage: the second stage of the tendering process being followed by the Employer, being the activities of the Contractor under the terms of this Agreement;
[Sensitive Works: Works Involving Children or Works Involving Vulnerable Adults;]
Site: means the site at which the Project is to be carried out;
Sustainability Code of Practice: means the London Borough of Lewisham’s Sustainable Procurement Code of Practice set out in Annex 17 (Employer’s Policies);
Tender: the tender submitted by the Contractor on [date] containing its first stage pricing proposals for appointment under this Agreement;
Working Day: the meaning given in Section 10 of the FOIA.

Clause 1.5
Insert at end of clause 1.5 before ".": "and the courts of England shall have exclusive jurisdiction over the Contract."
Clause 1.6 
Insert new clause 1.6:
1.6.1	The Parties shall use reasonable endeavours to notify the other party as soon as they are aware of any matter adversely affecting the Contract or either party's performance of it. Such notice shall be in writing and include proposals for avoiding or mitigating such matter.
1.6.2	The Parties shall take all reasonably practicable steps to minimise any adverse effects or to maximise any positive effects of any matter notified under clause 1.6.1.
Section 2: Contractor’s General Obligations
Insert new sub-clause 2.1.4:
2.1.4	“comply with the Employer’s Policies”. 
Clause 2.1A
Insert new Clause 2.1A as follows:
“2.1A	Design Process and Contract Sum
2.1A.1	The Contractor shall proceed with the Pre-Construction Services so that the Design Process Event shall be achieved in accordance with the Programme. Except as required under this Agreement, unless and until the Employer executes the Main Contract and notifies the Contractor that he may take possession of the Site or those parts of the Site defined in the Main Contract, the Contractor shall not undertake any other work or execute any part of the Project unless instructed otherwise.
2.1A.2	As soon as reasonably practicable, and not later than 10 Business Days before the time shown in the Programme for the certification of the Design Process Event, the Contractor shall submit to the QS a written fully itemised lump sum quotation of the proposed Contract Sum for the Main Contract, based on the costing proposals contained within the Pricing Document. For the avoidance of doubt the proposed Contract Sum must be within the Employer’s Budget for the Works. The Contractor shall include with his quotation such information as will enable the QS to evaluate the quotation and shall also promptly submit to the QS any information he reasonably requires in explanation and support of the quotation. 
2.1A.3	The Contract Sum shall be determined:
.1	by acceptance by the Employer of a lump sum quotation of the proposed Contract Sum prepared by the Contractor and submitted to the QS in accordance with Clause 2.1A.2 and accepted by the Employer under Clause 2.1A.4, or such other lump sum as may be agreed by clarification of such a quotation; or 
.2	by the QS in accordance with Clause 2.1A.6.
2.1A.4	The Employer shall notify the Contractor, as soon as reasonably practicable after the receipt of any such lump sum quotation, whether or not it is accepted or, if it is not acceptable, whether he is prepared to agree any other lump sum. If accepted, the aggregate amount specified in the quotation, or otherwise agreed between the Employer and the Contractor, shall be the Contract Sum.
2.1A.5	Without prejudice to Clause 3.4.2, in the event that:-
.1	the Contractor fails to provide a lump sum quotation in accordance with Clause 2.1A.2; or 
.2	the Employer and the Contractor fail to agree the Contract Sum by clarification of the Contractor’s quotation;
the Employer shall instruct the QS to determine the Contract Sum.
2.1A.6	Where the QS is required to determine the Contract Sum under Clause 2.1A.5 he shall do so:-
.1	by measurement and valuation at the rates and prices in the Pricing Document; or 
.2	if it is not possible to value as set out in Clause 2.1A.6.1 then by measurement and valuation at rates and prices deduced or extrapolated from the rates and prices in the Pricing Document; or 
.3	if it is not possible to value as set out in Clause 2.1A.6.2, then by measurement and valuation as fair rates and prices, having regard to current market prices. 
2.1A.7	The QS shall as soon as reasonably practicable notify the Contractor of his determination of the Contract Sum. Such determination shall, subject to Clause 2.1A.8, be subject to dispute resolution under Clause 10.7.
2.1A.8	If the Contractor disagrees with the whole or part of the QS’s determination of the Contract Sum, he shall, within 14 days of the QS’s notification under Clause 2.1A.7, give his reasons for disagreement and his own valuation. In any other case, and in all other respects, he shall be treated as having accepted the notification under Clause 2.1A.7, and the QS’s determination of the Contract.
2.1A.9	Any percentage or lump sum adjustments made in the pricing of the Pricing Document shall be deemed to be applicable to the determination of the Contract Sum.
2.1A.10	The Employer shall certify the date when the Design Process Event is achieved. 
2.1A.11	On receipt of a notification from the Employer pursuant to clause 3.4.3.2, the Contractor shall within ten (10) days:
2.1A.11.1	produce all of the documentation required for the Main Contract (including without limitation all technical information, plans, drawings, specifications and programme information);
2.1A.11.2	validly execute the Main Contract, and where appropriate procure the execution of, the Main Contract and return the executed Main Contract to the Employer (without amendment other than the correction of errors in a manner agreed between the parties);
2.1A.11.3	commence the Works in accordance with the Main Contract; and
2.1A.11.4	comply in all respects with the Main Contract.
2.1A.12	The rights and obligations under this Agreement shall, unless otherwise agreed, insofar as they have not been fulfilled, continue after the execution of the Main Contract and for the avoidance of doubt this Agreement shall not be superseded by the execution of the Main Contract or a Main Contract for the Works with another contractor and the Contractor shall continue to carry out the Pre-Construction Services diligently and in a timely manner until they are completed.”

Clause 2.1B
Insert new Clause 2.1B as follows:
“2.1B	Programme
The Contractor warrants to the Employer that the Programme shows the Design Process Event and the time for its certification.”
Clause 2.6
In line 2 after ‘consent’ insert “…in writing”.


Clause 2.6A
Insert new clause 2.6A:
2.6A	“No sub-contracting is permitted without the Contractor ensuring that:

2.6A.1	the sub-contract contains such terms and conditions as are necessary for the Employer to be entitled to a copyright licence in terms the same as those of Clause 8.1A; 

2.6A.2	the sub-contract contains such terms and conditions as are necessary to impose the same obligations on the sub-contractors in relation to Confidential Information as those obligations which apply to the Contractor under this Agreement;

2.6A.3	the sub-contractors with design responsibility are obliged to grant warranties in the same terms as those set out and on the same conditions as those set out in clause 2.6C subject to any revised wording being agreed by the Employer. 
Clause 2.6B
Insert new clause 2.6B:
“2.6B	Notwithstanding any sub-contracting by the Contractor, the Contractor shall remain liable to the Employer to perform the Pre-Construction Services and to comply with the Contractor's obligations under this Agreement. The Contractor shall be responsible for checking all work carried out by any sub-contractor to ensure that it complies with the overall design intent and for the co-ordination and integration of any design work into the design of the Project.”
Clause 2.6C:
Insert new clause 2.6C:
“2.6C	The Contractor shall ensure that any sub-contractor, design consultant or site investigation consultant appointed during the Pre-Construction Period in relation to any element of the design of the Works shall, as a condition precedent to their appointment under this agreement, provide a warranty, in the form appended to this agreement at Annex 4 (Design Sub-consultant/Sub-contractor Warranty), in favour of the parties advised by the Employer or identified in the Main Contract.”
Clause 2.7.2
In lines 1 and 2 delete “, unless the Parties otherwise agree in writing,”.
In line 3 delete “Parties execute and deliver” and insert “Employer executes and delivers”.
Clause 2.8
Delete clause 2.8 and replace with:
“2.8 	.1 Where the Pre-Construction Services include design work, the Contractor shall be liable for that design work irrespective of whether the Employer enters into the Main Contract with the Contractor.
	.2 Where the Pre-Construction Services include design work and the Employer enters into the Main Contract with the Employer, upon entry into the Main Contract the Contractor’s obligations and liability in respect of that design work shall be the same as if it formed part of the design work undertaken by him under the Main Contract and shall be subject to any relevant exclusions or limitations of liability contained in that contract”.
Clause 2.9
Insert new clause 2.9:
“The Contractor shall not (and shall procure that its sub-contractors shall not) disclose to any person or publish or make any statement concerning this Agreement or the Project or any matters arising from or relating to the Agreement or the Project directly or indirectly without the prior written authority of the Employer (except as may be required by law or in order to properly perform its obligations under this Agreement (or in the case of its sub-contractors as may be required in order to properly perform their obligations under their contracts/terms of engagement in relation to the Project)).”
 [Clause 2.10
Insert new clause 2.10 as follows:
“2.10 	Safeguarding
2.10.1	The Contractor shall, and shall procure that any sub-contractors shall, undertake a Standard DBS Check or Enhanced DBS Check in respect of any Contractor’s Persons at the Employer’s request and within 10 Business Days of such request.
2.10.2	The Contractor shall, and shall procure that any sub-contractors shall, undertake:
.1 	an Enhanced with Adult List DBS Check in respect of any Contractor’s Persons they intend to engage in Works Involving Vulnerable Adults; and
.2	an Enhanced with Children List DBS Check in respect of any Contractor’s Persons they intend to engage in Works Involving Children.
2.10.3	The Contractor shall, and shall procure that any sub-contractors shall, question any Contractor’s Persons subject to any DBS Check as to whether she or he has any Convictions (Questioning).
2.10.4	The Contractor shall, and shall procure that any sub-contractors shall, notify the Employer and the Employer’s Agent of the results of any DBS Checks and Questioning to the extent permitted by legislation.
2.10.5	The Contractor shall ensure that no Contractor’s Persons (whether employed by the Contractor or a sub-contractor):
.1	due to undergo or currently undergoing a DBS Check; 
.2	whose DBS Check results indicate that the individual has any Convictions; or
.3	who reveals that they have any Convictions after Questioning;
undertakes any of the Pre-Construction Services (on or off Site) until the Employer gives written consent (such consent not to be unreasonably withheld or delayed).
2.10.6	The Contractor shall, and shall procure that any sub-contractors shall, immediately notify the Employer and the Employer’s Agent if any of the Contractor’s Persons who was subject to a DBS Check subsequently receives a Conviction or whose previous Conviction becomes known to the Contractor or any sub-contractor.
2.10.7	This clause 2.10 will not apply to individuals who are required by the Contractor to attend on Site to provide emergency reactive services. The Contractor shall ensure that such individuals are accompanied at all times while on site by one of the Contractor’s Persons other than an individual who:
.1	had a DBS Check which revealed that the individual has convictions; and/or
.2	revealed any Convictions after Questioning,
and was not subsequently granted written consent by the Employer to be engaged in the Pre-Construction Services.”]
[Insert new clause 2.11 as follows:
“2.11	Admission to the Site
2.11.1	Subject to the remainder of this clause 2.11, the Contractor shall at least twenty (20) Business Days before the date on which the Contractor first carries out any Sensitive Works provide the Employer with a written list of the names and addresses of all employees or other persons who it expects may require admission to the Site in connection with the carrying out of any Sensitive Works, specifying the capacities in which those employees or other persons are concerned with any Sensitive Works and giving such other particulars as the Employer may require. The Contractor shall update this information as and when any such individuals are replaced or complemented by others, not less than twenty (20) Business Days before their inclusion. The decision of the Employer on whether any person is to be refused admission to the Site shall be final and conclusive and the Employer shall not be obliged to give reasons for its decision. 
2.11.2	Where the Contractor is unable (acting reasonably) to comply with clause 2.11.1 by the time period specified in it then the Contractor shall comply with its obligations under that clause as soon as reasonably practicable and by no later than the end of the day on which the relevant individual first goes on Site. Until such time as the Contractor has complied with its obligations in respect that individual, he or she shall at all times be accompanied on Site by a member of the Contractor or Contractor’s Persons who has been properly notified to the Employer in accordance with clause 2.11.1.
2.11.3	This clause 2.11 shall not apply to those individuals who shall be required by the Contractor or by a Contractor’s Persons to attend on Site to provide emergency reactive services. In the case of such individuals, the Contractor shall, or shall procure that any Contractor’s Persons shall ensure that such individuals are accompanied at all times whilst on Site by a member of the Contractor or Contractor’s Persons who has been properly notified to the Employer in accordance with clause 2.11.1”.]
Clause 2.12
Insert new clause 2.12:
"In the event that the Contractor is provided with copies of any Third Party Agreements during the Pre-Construction Period, it shall, so far as practicable, discharge its duties and obligations under this Agreement so as not by any action, inaction or omission to cause or contribute towards a breach of the duties and obligations of the Employer under such Third Party Agreements.”
Clause 2.13
Insert new clause 2.13
"2.13	Equal Opportunities and Equalities Monitoring
2.13.1	The Employer is an equal opportunities employer. The Contractor [must also be an equal opportunities employer and] shall comply fully with the Equalities Legislation (whether in relation to race, sex, gender reassignment, age, disability, sexual orientation, religion or belief, pregnancy, maternity or otherwise).
[2.13.1A	In carrying out the Pre-Construction Services under this Agreement, the Contractor (including the Contractor’s Persons) shall (and shall procure that its sub-contractors) adopt and comply with an equality and diversity policy which complies with the Contractor’s own obligations under the Equalities Legislation (such policy to be made available to the Employer upon request)].
2.13.2	In view of the duties placed on the Employer under the Equalities Legislation, the Contractor shall at the Employer’s request:
0. monitor the representation among its staff of persons of different racial groups; 
monitor the constitution of its workforce by gender;
monitor the representation among its staff of persons who regard themselves as disabled. 
2.13.3	The obligation set out in clause 2.13.2 shall, at the Employer’s request, be carried out in compliance with the Employer’s own procedures for monitoring representation among its own employees, or in accordance with such classifications or monitoring tools as the Employer requires.
2.13.4	The obligation set out in clause 2.13.2 shall, at the Employer’s request, include an obligation for the Contractor to require its sub-contractors to carry out this same monitoring requirement in relation to its own workforce.
2.13.5	The Contractor shall supply the information collated under clause 2.13.3 (and clause 2.13.4 if applicable) to the Employer at the frequency and in the form it requires.
2.13.6	Where applicable, the Contractor shall submit a report to the Employer demonstrating its compliance with this clause 2.13 and shall provide such additional information as the Employer may reasonably require for the purpose of assessing the Contractor's compliance with this clause.
2.13.7	If any court or tribunal or the Equality and Human Rights Commission and/or any similar or equivalent body established to monitor the Equalities Legislation makes any finding of unlawful discrimination against the Contractor which is relevant to the Pre-Construction Services, then the Contractor must immediately give the Employer full details in writing of such findings and take all necessary steps to prevent recurrence.
Clause 2.14
Insert new clause 2.14:
"2.14	Audit
2.14.1	During the term of the Agreement and for twelve years after the end of the Pre-Construction Period, the Contractor shall give to the Employer, their auditors, and representatives such information, explanations and access to and copies of any documents as may reasonably be required to satisfy the Employer as to the Contractor’s compliance with the terms of this Agreement.
2.14.2	The Contractor must maintain current complete and accurate financial and operational records in relation to the Pre-Construction Services.  These records and all other records referred to in this Clause 2.14 and in the Contract and the Employer’s Requirements or Contractor’s Proposals must be available for inspection by the Employer, Employer’s internal or external auditors, and any other person authorised by the Employer at all reasonable times, and copies must be provided to the Employer upon request within  10 working days. Records must be kept in an approved form, and must be stored in a way which means that they are readily retrievable and do not suffer damage or deterioration, including where such records are held electronically.
2.14.3	The Contractor shall fully co-operate with any enquiry or investigation (whether routine or specific) made by the Employer’s auditors (whether internal or external) which in any way concerns, affects or relates to the Pre-Construction Services performed by the Contractor under this Agreement, or any sums claimed or charged in relation to this Agreement. Such co-operation shall include (but not be limited to) the following:
0. providing access to or copies of such files, documents, letters, notes, minutes, records, accounts or any other information (whether held or stored electronically, in hard copy format or otherwise) which relate to the investigation;
0. providing access to the premises, vehicles, plant, equipment (including IT hardware and software) or other assets used by the Contractor in the performance of this Agreement;
0. providing access to the Contractor’s staff (of whatever seniority) involved in the performance of this Agreement (including management or supervision) or who may be the subject of, or be named in, any enquiry or investigation by the auditors (including providing suitable facilities for interviewing such staff);
0. maintaining the confidentiality of the enquiry or investigation when requested by the auditors to do so.
2.14.4	The Contractor shall ensure that the terms of any sub-contract include identical provisions to this clause and shall indemnify the Employer against any losses it suffers in consequence of a failure to ensure the inclusion of such identical terms.
2.14.5	Where the results of such enquiry or investigation identify loss incurred by the Employer in consequence of any breach of contract by the Contractor or any sub-contractor, the Employer shall be entitled to deduct from any sums held by the Employer (and which would otherwise be payable to the Contractor) both the value of such loss etc. attributable to the Contractor and the costs of the audit investigation.
2.14.6	Where the Employer does not hold any such sums from which deductions may be made, such sums may be recovered from the Contractor as a civil debt."
[Clause 2.15
Insert new clause 2.15 as follows:
“2.15	Conduct of Staff and Security Arrangements
	Whilst engaged at the Site the Contractor shall and shall procure that its staff and the staff of any sub-contractor of any tier shall comply with any of the Employer’s Policies in place from time to time relating to the conduct of staff and security arrangements. The Employer (acting reasonably) may:
2.15.1	instruct the Contractor that disciplinary action is taken against any employee of the Contractor or any sub-contractor of any tier involved in the provision of the Pre-Construction Services (in accordance with the terms and conditions of employment of the employee concerned) where such employee misconducts himself or is incompetent or negligent in his duties (in which case the Employer shall co-operate with any disciplinary proceedings and shall be advised in writing of the outcome); or 
2.15.2	where the Employer has reasonable grounds for considering that the presence or conduct of an employee at any location relevant to the performance of the Pre-Construction Services is undesirable, require the exclusion of the relevant employee from the relevant location(s).”]
Clause 2.16 
Insert new clause 2.16 as follows:
“2.16	London Living Wage 
2.16.1	It is a condition of this Agreement that for the duration of the Pre-Construction Services the Contractor shall:
.1 ensure that all Relevant Staff employed or engaged by the Contractor are paid an Equivalent Hourly Wage which is equal to or exceeds the London Living Wage;   
.2 ensure that all Relevant Staff employed or engaged by its Subcontractors (if any) pay an Equivalent Hourly Wage which is equal to or exceeds the London Living Wage;
.3 provide to the Employer such information concerning the London Living Wage and the performance of its obligations under this clause as the Employer may reasonably require and within the deadlines it reasonably imposes;  
.4 co-operate and provide all reasonable assistance to the Employer in monitoring the effects of the London Living Wage including without limitation assisting the Employer in conducting surveys and assembling data in respect of the affect of payment of London Living Wage to Relevant Staff.
Clause 2.17
Insert new clause 2.17:
“2.17	Dealings with appointments
In relation to the appointments of any sub-contractors pursuant to Clause 2.6 the Contractor shall:
[bookmark: _Ref101069401]2.17.1	properly enforce the obligations of such contractors under their appointments and shall not determine or vary the terms of any such appointments or release such contractors from their obligations under their respective appointments without the prior consent of the Employer;
2.17.2	(without limitation to clause 2.17.1) procure that such contractors comply with their obligations in relation to the provision of collateral warranties under the terms of their appointments;
2.17.3	duly perform and observe all the obligations and duties on the part of the Contractor under the appointments of any sub-contractors;
2.17.4	ensure that the sub-contractors are fully and properly instructed in connection with the Pre-Construction Services;
2.17.5	diligently take all steps necessary effectually to procure due performance and observance of the obligations and duties of the sub-contractors;
2.17.6	not waive, release, vary or estop itself from enforcing or seeking redress for any such obligation or duty without the written consent of the Employer;
2.17.7	not to do or omit to do any act or thing which would entitle any of the sub-contractors to treat as terminated by breach their appointment in connection with the Pre-Construction Services."
Insert new clause 2.18 as follows:
“2.18	Data Protection
2.18.1	Both parties will comply with all applicable requirements of the Data Protection Legislation.  This clause 2.18 is in addition to, and does not relieve, remove or replace, a party’s obligations under the Data Protection Legislation.
2.18.2 	The parties acknowledge that for the purposes of the Data Protection Legislation, the Employer is the Controller and the Contractor is the Processor. [Annex 18 sets out the scope, nature and purpose of processing by the Contractor, the duration of the processing and the types of the Personal Data and categories of Data Subject.]
2.18.3 	The Contractor shall, in relation to any Personal Data processed in connection with its obligations under this Agreement:
.1	process that Personal Data only on the written instructions of the Employer unless the Contractor is required to do otherwise by law. If it is so required the Contractor shall promptly notify the Employer before processing the Personal Data unless prohibited by law;
.2		ensure that it has in place appropriate technical and organisational measures, which have been reviewed and approved by the Employer, to protect against any event that results, or may result, in unauthorised access to Personal Data held by the Contractor under this contract, and/or actual or potential loss and/or destruction of Personal Data in breach of this Agreement, including any Personal Data Breach;
.3		ensure that all Contractor personnel who have access to and/or process Personal Data are obliged to keep the Personal Data confidential;
.4		not transfer Personal Data outside of the EU unless the prior written consent of the Employer has been obtained and adequate measures and safeguards are implemented to ensure that the level of protection of natural persons guaranteed by the Data Protection Legislation is not undermined; 
.5		notify the Employer immediately if it receives any request, complaint or communication from a Data Subject relating to the Employer’s obligations under the Data Protection Legislation or on becoming aware of a Personal Data Breach; 
.6		provide full assistance to the Employer in responding to any request from a Data Subject and in ensuring compliance with its obligations under the Data Protection Legislation with respect to security, breach notifications, complaints, communications, impact assessments and consultations with supervisory authorities or regulators;
.7	at the written direction of the Employer, delete or return Personal Data (and any copies of it) to the Employer on termination of the contract unless the Contractor is required by law to retain the Personal Data.
2.18.4	The Contractor shall maintain complete and accurate records and information to demonstrate its compliance with this clause and allow for audits by the Employer or the Employer’s designated auditor. 
2.18.5	Before allowing any third party processor to process any Personal Data related to this contract, the Contractor must:
.1	notify the Employer in writing of the intended Sub-processor and processing;
.2	obtain the written consent of the Employer;
.3	enter into a written agreement with the third party processor including provisions which are substantially similar to those set out in this clause 2.18.
2.18.6	The Contractor shall remain fully liable for all acts or omissions of any third party processor.
Section 3: Employer’s General Obligations
Clause 3.4
Insert new Clause 3.4 as follows:
“3.4	Requirement to enter into Main Contract
3.4.1	Subject to Clauses 3.4.2 and 3.4.3, at any time within the Determination Period, the Employer may by notice in writing require the Contractor to execute the Main Contract in the manner prescribed by clause 2.1A.11 and to take all such other steps as may reasonably be required by the Employer to ensure the timely commencement of the Project and performance of the Contractor’s other obligations under the Main Contract, and the Contractor shall comply with such requirement.
3.4.2	For the avoidance of doubt, the Employer shall have the absolute discretion as to whether or not to proceed to enter into, or to require the Contractor to enter into, the Main Contract. 
3.4.3	The Employer shall either:-
3.4.3.1	notify the Contractor in writing that the Employer has decided not to appoint the Contractor under the Main Contract ; or
3.4.3.2	notify the Contractor in writing that he is required to execute the Main Contract in accordance with clause 3.4.1.
3.4.4	Any written notification to the Contractor under Clause 3.4.3.2 shall:-
3.4.4.1	include notification to the Contractor of the date by which the Contractor shall execute the Main Contract and the date proposed by the Employer as the Date of Possession under the Main Contract when executed (and any such deadline for execution and any such proposed Date for Possession shall be not more than four weeks after the end of the Determination Period); and
3.4.4.2	constitute acceptance by the Employer of any then existing or future determinations of the Contract Sum by the QS in accordance with Clause 2.1A.
3.4.5	The parties acknowledge and agree that unless the Employer has issued a notice in accordance with clause 3.4.3.2 the Employer shall be under no obligation to the Contractor other than as set out in this Agreement (including being under no obligation with respect to any tender, further contract or other appointment to carry out part or all of the Project or the Works) and the Contractor shall have no claim against the Employer for:
3.4.5.1	loss of profit, loss of contract, loss of business, loss of chance or other similar loss; or
3.4.5.2	any indirect or consequential loss.”

Clause 3.6
Insert new Clause 3.6 as follows:
“3.6	If and when the Main Contract is executed, its terms and conditions shall supersede those contained in this Agreement and shall govern retrospectively the work carried out by the Contractor under this Agreement.”
Section 5: Additional Services, Fee Adjustment etc.
Delete “,Fee Adjustment etc.” in the title to this section.
Delete Clauses 5.1 to 5.4 inclusive and replace with the following:
“5.1	At the Employer’s absolute discretion it may instruct the Contractor to perform Additional Services. 
5.2	Any instruction to perform Additional Services (an Instruction) shall be in writing clearly specifying that it is an Instruction to carry out Additional Services and be given to the Contractor by the Employer, the Employer’s Agent, or any other person the Employer notifies the Contractor as being authorised to give such Instructions.
5.3	Any Instruction may incur an additional amount payable (an Additional Sum) under this Agreement to the Contractor. The Employer or the Employer’s Agent, prior to the giving of the Instruction, shall reasonably consider whether the Instruction should incur an Additional Sum due to the Contractor. 
5.4	If the Employer or Employer’s Agent reasonably considers under Clause 5.3 that an Additional Sum is payable in respect of an Instruction, it shall state this in the Instruction and include the total Additional Sum it reasonably considers due in respect of the Instruction (the Estimated Additional Sum). The Estimated Additional Sum shall be calculated in accordance with the Contractor Project Staff’s [hourly] [daily] rates set out in Annex 1 of this Agreement. Notwithstanding the Estimated Additional Sum set out in the Instruction, the amount payable as the Additional Sum shall be payable in accordance with section 6.”
Section 6: Payment
Clause 6.1.3
Delete Clause 6.1.3 and replace with “any Additional Sums payable pursuant to Clause 5,” 
Clause 6.1A
Insert new Clause 6.1A as follows:
“6.1A	Except where expressly stated to the contrary in this agreement, the Fee shall be inclusive payment for the Pre-Construction Services and all other matters relating to this agreement (including all costs, disbursements, expenses and overheads of every kind incurred by the Contractor in connection therewith). For the avoidance of doubt, the Fee shall be deemed to have been calculated on a fixed price basis and shall not be subject to fluctuations, adjustments or additions."
Insert new Clause 6.1B as follows:
“6.1B	For the avoidance of doubt, when the Main Contract has been executed and completed the Employer shall make no further payments under this Agreement and all payments made under this Agreement (including the Fee) shall be included within and treated as paid on account of the Contract Sum under the Main Contract.”

Clause 6.2
In line 5 delete “Additional Payment” and replace it with “Additional Sum”.
In line 6 after “calculated” and before “.” insert “including the basis on which any application for an Additional Sum has been calculated to depart from the Estimated Additional Sum set out in the Instruction”.
Clause 6.3.2
Delete “14” and replace with “30”.
Clause 6.6.1
In line 4 after ‘given’ insert “written”.
In line 5 after ‘performance of’ insert “any or all of”.
In line 8 after ‘notify’ insert “in writing”.
Clause 6.6.3
In line 2 delete “or on request” and at the end of the sub-clause insert the following sentence:
“The Contractor shall, on request, submit such further details as are reasonably requested by or on behalf of the Employer.”
Insert new clause 6.7 as follows:
“6.7	The Employer shall have the right to set off in relation to any liability of the Contractor to the Employer from any amount payable by the Employer to the Contractor, and to otherwise recover any liability of the Contractor to the Employer arising in respect of the Pre-Construction Services”.
Section 7: Insurance
New Clause 7.1A
Insert new clause 7.1A, after clause 7.1:
“7.1A	Commercially reasonable rates 
	Any increased or additional premium required by insurers for the insurance referred to in Clause 7.1 because of the Contractor's claims record or other acts, omissions, matters or things particular to the Contractor shall be deemed to be within commercially reasonable rates.”
Insert new clause 7.1B as follows:
“7.1B	The Contractor shall not do anything which might render any of the insurance policies referred to in this clause 7 void or voidable, and shall carry out its obligations under this Agreement, and shall use all reasonable endeavours to ensure that its servants or agents shall carry out their respective obligations, in a manner that fully complies with all requirements terms conditions stipulations and provisos of such insurances. The Contractor's obligation to maintain such insurances shall in no way negate or limit any or all of its obligations or duties hereunder nor its liability in respect of any breach or non-performance of the same.”
Section 8: Use of Contractor’s Information, Confidentiality etc.
Clause 8.1
Delete clause 8.1 in its entirety and mark “Not Used”.
Insert new clause 8.1A as follows:
“8.1A.1	All Intellectual Property Rights in the Pre-construction Documents and any specifications, instructions, plans, data, drawings, databases, patents, patterns, models, designs or other material:
.1	provided to the Contractor by or on behalf of the Employer shall remain the property of the Employer; and/or

.2 	prepared by or on behalf of the Contractor for use, or intended use in relation to the Pre-Construction Services, the Project or under the Main Contract shall vest in the Employer and the Contractor shall not, and shall procure that the Contractor’s Persons and sub-contractors shall not, (except when necessary for the implementation of the Agreement) without prior consent of the Employer, use or disclose any such IPR, or any Confidential Information (whether or not relevant to the Agreement) which the Contractor may obtain in performing the Agreement except information which is in the public domain.

8.1A.2	For the purposes of Clause 8.1A.1.2, where the Pre-Construction Documents contain embedded IPR that are deemed to be owned by the Contractor or its servants, agents, suppliers and sub-contractors, the Contractor hereby grants to the Employer, or shall procure the direct grant to the Employer of a perpetual, worldwide, royalty-free, non-exclusive and irrevocable licence to use (which shall include the right to load, store, copy, publish, modify, adapt, exploit, enhance, compile, distribute and translate) the Contractor or third party IPR embedded in the Pre-Construction Documents, along with any operating instructions and other documents and tools necessary for the Employer’s free and unrestricted use of the Pre-Construction Documents.

8.1A.3	The Employer shall be entitled to sub-license the rights granted to it pursuant to Clause 8.1A.2 provided that:

.1	the sub-licence is on terms no broader than those granted to the Employer; and

.2	the sub-licence authorises the third party to use the rights licensed in Clause 8.1A.2 and to sub-license such rights only for purposes relating to the Pre-Construction Services, or for any purpose relating to the exercise of the Employer’s business or function, or where this is necessary for the use or to obtain the benefit of the Pre-Construction Documents; and

.3	no warranty is given by the Contractor as to the suitability of the Pre-Construction Documents for any purpose which is not connected to the Pre-Construction Services.

[bookmark: _GoBack]8.1A.4	The Employer shall be entitled to assign, novate or otherwise transfer its rights and obligations under the licence granted to it pursuant to Clause 8.1A.2, to any body which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Employer.  
8.1A.5	It is a condition of the Agreement that the provision of Pre-Construction Services will not infringe any Intellectual Property Rights of any third party and the Contractor shall during and after the completion of the Pre-Construction Services, on written demand indemnify and keep indemnified the Employer against all actions, proceedings, claims, demands, losses, charges, damages, costs and expenses and other liabilities which the Employer may suffer or incur as a result of or in connection with any breach of this clause 8.1A, except where any such claim relates to:

.1	designs provided by the Employer;

.2	the use of data supplied by the Employer which is not required to be verified by the Contractor under any provision of the Agreement.

8.1A.6	At the termination or expiry of the Agreement the Contractor shall at the request of the Employer immediately return to the Employer all materials, work or records held, including any back up media relating to this Agreement.

8.1A.7	The Employer recognises that during the performance of this Agreement, the Contractor may conceive or develop intellectual ideas, designs and know-how which the Contractor shall be free to use in the furtherance of his normal business, and nothing in this Agreement shall prevent the Contractor from performing similar tasks for another customer provided that all work for that other Contractor is done ab initio.

	USE OF EMPLOYER IPR
8.1A.8	The Employer’s Requirements and other documents provided to the Contractor by the Employer may contain model products, drawings and templates in which IPR owned by the Employer and third parties subsist.
8.1A.9	The Contractor shall not, and shall procure that all Contractor’s Persons, its servants, agents, suppliers and sub-contractors shall not copy, publish, modify, adapt, exploit, enhance, compile, distribute and generally use the models drawings and templates referred to in Clause 8.1A.8 for the Contractor’s own purposes (whether commercial or otherwise) without the prior written consent of the Employer or the owner of the IPR. Such consent may be subject to the payment of royalties to the owner of the IPR.

8.1A.10	The provisions of Clause 8.1A shall apply during the term of the Agreement and indefinitely after its expiry or termination.”
Clause 8.2
In line 5 after “Employer’s” insert “written”.
Clause 8.3
Renumber clause 8.3.as clause 8.3.1.
Delete “Freedom of Information Act 2000 (‘FOIA’)” and replace with “FOIA”.
In line 5 after “is exempt from disclosure” insert “(including any information that the Contractor designates as commercially sensitive information)”.
Insert new clauses 8.3.2 to 8.3.7 as follows:
“8.3.2	The Contractor acknowledges that, in order to be compliant with the FOIA and the EIR, the Employer may be obliged, on request, to provide or consider the provision of Information to third parties where that Information constitutes or may constitute Confidential Information.  Subject to the provisions of this clause 8.3, the Contractor shall assist and co-operate with the Employer (at the Contractor's expense) to facilitate the Employer's compliance with the FOIA and/or EIR in that regard.

8.3.3	The Contractor shall:

.1	 transfer any Request for Information that it or its sub-contractors receive, to the Employer as soon as practicable after receipt and in any event within 2 Working Days of receiving that Request for Information; and

.2	provide the Employer with a copy of all Information in its or its sub-contractors possession or power that the Employer reasonably considers is relevant to the Request in the form that the Employer requires as soon as practicable and in any event within 5 Working Days of the Employer requesting that Information and any follow up Information required by the Employer thereafter within 2 Working Days of the Employer's follow up request.

8.3.4	The Contractor acknowledges that the Employer may, acting in accordance with the FOIA Code, be obliged under the FOIA or the EIR to disclose Information that is or may be Confidential Information:

	.1	in certain circumstances without consulting the Contractor; or
	
	.2	following consultation with the Contractor and having taken the Contractor's views into account,

provided always that where clause 8.3.4 applies, the Employer shall, in accordance with the recommendations of the FOIA Code, draw this to the attention of the Contractor prior to any disclosure.

8.3.5 	Subject to the Employer complying with its obligations under this clause 8.3, the Employer shall not be liable for any loss, damage, harm or other detriment suffered by the Contractor or any sub-contractor arising from the disclosure of any Information whether or not such Information is Confidential Information falling within the scope of the FOIA or EIR.
8.3.6	The Contractor shall indemnify the Employer against all claims, demands, actions, costs proceedings and liabilities that the Employer incurs due to the Contractor’s or any sub-contractor's breach of this clause 8.3. 
8.3.7	The Contractor shall ensure that the terms of any sub-contract which it enters into with a sub-contractor replicate the provisions of this clause 8.3 such that the Employer has the same rights against a sub-contractor as it does against the Contractor under this clause 8.3.”
Section 9: Assignment and Novation
Clause 9.1
Delete clause and replace with:
"The Employer may without the consent of the Contractor, assign, charge or transfer the benefit of all or any of his rights arising under or out of this Agreement.  The Contractor shall not, without the prior written consent of the Employer, assign, charge or transfer the benefit of all or any of his rights under this Contract to any person."
Section 10: Suspension by the Employer, Termination, Adjudication and the PC Regulations
After “Termination in the heading of Section 10 insert “, Dispute Resolution”.
Clause 10.1.1
Replace “Payment” with “Sum”.
Clause 10.5.1
Delete clause and replace with:
“The Employer may terminate this Contract by giving the Contractor seven (7) days’ prior written
notice of such termination.”

Clause 10.5.2A
Insert new clause 10.5.2A as follows:
“If the Contractor or Group Company is or becomes Insolvent:
	.1 the Contractor shall forthwith so notify the Employer; 
	.2 either party may at any time by notice to the other party terminate the Contractor’s employment under this Contract; and
	.3 as from the date of termination under clause 10.5.2A.2:
			.1 clause 10.6 shall apply; and
		.2 the other provisions of this Agreement which require any further payment to the Contractor shall cease to apply.	
Clause 10.6.2.1
Replace “Payments” with “Sums”.
10.8.1	Insert after “113(2)(c)(i) and (ii)” the words “including that:”.
10.8.1.1	Insert new clause 10.8.1.1 as follows:
	“the Contractor shall ensure that all sub-contracts contain a provision requiring: 
	.1	the Contractor to pay any sums which are due from it to a sub-contractor within 30 days from the date of a valid and undisputed invoice;
	.2	the Contractor to consider and verify any invoices for payment submitted by a sub-contractor in a timely fashion and that undue delay in doing so is not to be sufficient justification for failing to regard an invoice as valid and undisputed; and
	.3 	the sub-contractor to include in any sub-contract which it in turn awards suitable provisions to impose, as between the parties to that sub-contract, requirements to the same effect as those required by this clause 10.8.1.1;”
10.8.1.2	Insert new clause 10.8.1.2 as follows:
“Clause 10.8.1 is without prejudice to any contractual or statutory provision under which any payment is to be made earlier than the time required by that clause.”
Insert new Clause 10.9 as follows
“10.9	Deemed Determination of the Contractor’s Appointment
10.9.1	If the Employer:
10.9.1.1	notifies the Contractor at any time within the Determination Period that the Employer has decided not to appoint the Contractor under the Main Contract in accordance with Clause 3.4.3.1; or
10.9.1.2	fails to make any notification to the Contractor under Clause 3.4.3 within the Determination Period;
then this Agreement shall thereby be deemed determined.
10.9.2	In the event of this Agreement being deemed determined under Clause 10.9.1:
10.9.2.1	the Contractor shall cease forthwith to carry out any more work whatsoever in 	connection with this Agreement and/or the Project; and
10.9.2.2	the Contractor shall deliver up to the Employer all Pre-Construction Documents prepared under this Agreement (and/or in relation to the Project) by the Contractor or by his sub-contractors or consultants on his behalf; and
10.9.2.3	the Contractor shall consult with the Employer with regard to the action which the Contractor should take for the fulfilment or cancellation of orders and the Contractor shall supply to the Employer all invoices and other documents relating to orders made or intended to be made and if so required by the Employer, the Contractor shall assign to the Employer or their nominee or nominees the benefit of any or all contracts entered into with sub-contractors, consultants and suppliers; and
10.9.2.4	the Employer shall pay to the Contractor such instalments of the Fee as are due to the Contractor at the date of deemed determination together with any Additional Sums due and payable to the Contractor and such proportion of the next instalment of the Fee (if any) as is fair and reasonable having regard to the extent of the Pre-Construction Services provided by the Contractor up to that date. 
10.9.3	Save as provided in Clause 10.9.2.4, the Employer shall owe the Contractor no further payment or compensation either in respect of any work which he has performed in relation to the Project or in respect of the termination or deemed determination of this Agreement. In particular, the Contractor shall have no claim against the Employer for breach of contract, loss of profit, loss of expectation or otherwise arising from the failure or refusal of the Employer to enter into a Main Contract.”
Section 11: Supplemental Provisions
Insert new Clause 11.1 as follows:
11.1 	The Contractor shall, and shall ensure that all sub-contractors, comply with the requirements of the Modern Slavery Act 2015 and Modern Slavery 2015 (Duty to Notify) Regulations 2015 (SI 2015/1743) and in particular the Contractor shall ensure that it notifies and provides the Employer with all relevant information to enable the Employer to comply with its duty to notify under Section 52 of the Modern Slavery Act 2015.”
Insert new Clause 12.1 as follows:
“12.1	The Contractor will deal with any complaints promptly, courteously and efficiently and will notify the Employer in writing of all complaints received and the steps the Contractor has taken in response to them, within 5 Business Days.”
 [Insert new Clause 13.1 as follows:
“13.1	The Contractor and Employer will hold an annual review meeting to: i) discuss and agree end of year performance, ii) further develop and agree the performance indicators, and iii) set objectives for the year ahead.]”
Insert new Clause 14 as follows:
“14.1	“If the Contractor discovers any Confidential Information whilst carrying out the Pre-Construction Services the Contractor shall notify the Employer within 48 hours. The Employer shall confirm to the Contractor [in writing] whether the Contractor should: 
.1 securely destroy the Confidential Information (in a manner approved by the Employer); or 
.2 return the Confidential Information to the Employer. 

14.2 	In the event that the Employer instructs the Contractor to return any Confidential Information in accordance with Supplemental Provision 14.1.2 above, the Contractor shall return the Confidential Information to the Employer:
		.1 by a method which keeps the Confidential Information secure; and 
		.2 within the timescale specified by the Employer.”
Insert new Clause 15 as follows:
“15.1	The Contractor shall have in place a business continuity plan and shall ensure that it is implemented at any time in accordance with its terms. 
15.2	The Contractor shall undertake regular risk assessments and/or a regular business impact analysis in relation to the provision of the Pre-Construction Services at intervals of not less than every six months and shall notify the Employer of any risk or business impact that may affect the provision of the services under the Contract.”

Insert new Clause 16 as follows:
“16.1	The Contractor acknowledges that the Employer is committed to improving opportunities for young people to obtain work placements and apprenticeships which enable them to gain work skills and increase their opportunity of obtaining permanent employment. In pursuance of this commitment, it requires the Contractor to:
.1	use its reasonable endeavours to provide work placements and apprenticeships for young people resident within the London Borough of Lewisham during the contract period and;
.2 	comply with, and deliver its obligations under this Agreement in a manner which is consistent with achieving any key performance indicators relating to its arrangements for work placements and apprenticeships;
.3 	assess its performance in relation to this requirement throughout the currency of this Agreement and report to the Employer on a regular basis, appropriate to the monitoring period for any key performance indicators for this provision (detailing the level of performance against the key performance indicators).”  
Insert new Clause 17 as follows:
“17	The Employer shall be entitled to recover from the Contractor as a debt or from any payment due to the Contractor an amount representing costs, damages or liabilities, arising out of any breach of the terms of this Contract of whatsoever nature, except where the breach of contract has arisen through the Employer’s action, omission or negligence.”


 

[bookmark: _Ref488745100][bookmark: _Toc516239115]
Fee, Rates, Additional Payments and Reimbursable Expenses





[bookmark: _Ref488745172][bookmark: _Toc516239116]
Pre-Construction Services





[bookmark: _Ref488752174][bookmark: _Toc516239117]
Main Contract





[bookmark: _Toc488764958][bookmark: _Toc516239118]
Design Sub-Consultant / Sub-Contractor Warranty
Dated [ ]
Parties
[			] (registration number [		]) [of] [whose registered office is at] [						] (the Sub Contractor)
[  ] (registration number [		]) [of] [whose registered office is at] [						] (the Beneficiary / Client / Employer)
[			] (registration number [		]) [of] [whose registered office is at] [						] (the Contractor)

Background
The Sub Contractor carries on business as a [	] sub contractor and has been appointed as such by the Contractor to carry out the Sub Contract Works / Sub Contracted Design upon the terms and conditions contained in the Sub Contract (as hereinafter defined). OR The Sub Consultant carries on business as a [			] sub consultant and has been appointed as such by the Contractor to carry out the Design Sub Contract upon the terms and conditions contained in the Sub Contract (as hereinafter defined)
The Beneficiary has an interest in the Property or a part or parts of the Property and/or the Project. OR the Client has let the Building Contract to the Contractor 
The Sub Contractor has agreed to enter into this warranty in favour of the Beneficiary / Client.
Now it is agreed as follows: 

Interpretation and definitions
In this warranty the following terms have the following meanings unless inconsistent with the context:
Agreement means the [development agreement] between the Beneficiary and the Client dated [ ] whereby the Beneficiary has agreed to the Works being carried out;
Building Contract means the JCT Design and Build Contract 2016 [as amended dated [	] entered into between the Client and the Contractor (and any further agreement(s) varying or supplementing it) for the Works;
[Client means [			] (registration number [ ]) [of] [whose registered office is at] [				];
Contractor means [			] (registration number [ ]) [of] [whose registered office is at] [				];
Documents means all drawings plans models specifications schedules reports calculations and other works (including without limitation any such items retained on or in any computer software or other electronic medium) which have been or will be prepared by or on behalf of the Sub Contractor in the course of the carrying out of the Sub Contract Works whether in existence or to be made or produced and including all amendments and additions to them;
Moral Rights means moral rights under Chapter IV of Part 1 of the Copyright Designs and Patents Act 1988;
Practical Completion means the date of practical completion of the whole of the Works pursuant to the Building Contract;
Project means [			] at the Property;
Property means [		];
Sub Contract means the [		] entered into between the Contractor and the Sub Contractor / Sub Consultant dated [	] (and any further agreement(s) varying or supplementing it) for the Sub Contract Works / Design Sub Contract;
Sub Contract Works / Sub Contracted Design means the sub contract works / design of [		] to be carried out by the Sub Contractor / Sub Consultant under the Sub Contract in relation to the Project;
Working Day means any day except Saturday Sunday and bank or other public holidays in England;
Works means the works of design, refurbishment, construction, completion and defects rectification to be carried out on the Property pursuant to the Building Contract including any variations to the Building Contract.
The clause headings in this warranty are for convenience only and do not affect its interpretation.
Words importing the singular meaning include where the context so allows the plural meaning and vice versa.
Words of one gender include both genders and words denoting natural persons include firms and companies and all are to be construed interchangeably in that manner.
A reference to any statute or statutory instrument shall include a reference to any modification extension or re-enactment of it.
References in this warranty to numbered clauses are to a reference to the relevant clause in this warranty.
[bookmark: _Ref124750515]Consideration
In consideration of the payment of £10.00 (ten pounds) by the Beneficiary to the Sub Contractor / Sub Consultant (receipt of which the Sub Contractor / Sub Consultant hereby acknowledges) the Sub Contractor / Sub Consultant covenants with the Beneficiary / Client as set out in this warranty.
[bookmark: _Ref138666224]Duty of care
The Sub Contractor / Sub Consultant warrants and undertakes to the Beneficiary that:
[bookmark: _Ref143422327]it has performed and shall continue to perform all of its duties and obligations under or arising out of the Sub Contract; and
[bookmark: _Ref124750530][(to the extent that it has carried out any design of the Sub Contract Works or any part of the Sub Contract Works) the design has been and shall be carried out using all the reasonable skill and care to be expected of a properly qualified and competent sub contractor and designer experienced in the carrying out of such work for projects of a similar size scope value character and complexity to the Sub Contract Works; and]
it shall owe a duty of care to the Beneficiary / Client in respect of all matters which lie within the scope of the Sub Contractor's / Sub Consultant’s responsibilities in relation to the Project; and
the Beneficiary / Client shall be deemed to have relied and shall continue to rely upon the Sub Contractor’s / Sub Consultant‘s skill and judgement in respect of all matters which lie within the scope of the Sub Contractor's responsibilities in relation to the Project.
Prohibited materials 
[bookmark: _Ref124750543][Without prejudice to the generality of clause 3 the Sub Contractor warrants that it has not used and shall not use and has exercised and shall continue to exercise the standard of skill and care required by clause 3.1.2 to ensure that it has not and shall not specify authorise cause or allow to be used in the Sub Contract Works any products or materials which:]
OR
[The Subcontractor warrants that it has not used and shall not use and that it shall not authorise, cause or allow to be used in the Subcontract Works any products or materials which:]
do not conform with British or European Standards (where appropriate) or Codes of Practice (or where no such standard exists do not conform with a British Board of Agreement Certificate); and/or
are generally known to the construction industry to be deleterious, in the particular circumstances in which they are specified for use, to health and safety and/or the durability of buildings or structures; and/or
do not comply with the guidance set out in the publication by Ove Arup and Partners entitled "Good Practice in the Selection of Construction Materials"; and/or
are specifically prohibited under the Sub Contract.
The Sub Contractor shall as soon as reasonably practicable notify the Beneficiary if it becomes aware of any proposed or actual specification and/or use in the Project of any materials which do not comply with clause 4.1.
[bookmark: _Ref124749901]Step-in (This only applies to the Client) 
[bookmark: _Ref142981731][bookmark: _Ref124749845]The Sub Contractor / Sub Consultant covenants with the Client that if an event of default by the Contractor shall occur under the Building Contract at any time the Sub Contractor / Sub Consultant shall, if so required by notice in writing given by the Client in accordance with clauses 5.4.1 to 5.4.3 inclusive accept the instructions of the Client or its appointee to the exclusion of the Contractor upon the terms and conditions of the Sub Contract and the Contractor acknowledges that the Sub Contractor / Sub Consultant shall be entitled to rely on the notice given to the Sub Contractor by the Client as conclusive evidence for the purpose of this warranty that these circumstances have occurred permitting the Client to give such notice.
[bookmark: _Ref191895636]The Sub Contractor / Sub Consultant hereby covenants that it shall not exercise nor seek to exercise any right to terminate or treat as terminated the Sub Contract and/or its employment or discontinue or suspend the performance of any of its obligations under the Sub Contract without first giving to the Client prior written notice specifying the Sub Contractor’s / Sub Consultant’s ground for terminating or treating as terminated the Sub Contract and/or its employment and/or discontinuing or suspending its performance under the Sub Contract. If the grounds are that sums which are due have not been paid by the final payment date and no effective notice to withhold payment has been given the Sub Contractor / Sub Consultant shall give 7 days’ notice otherwise the Sub Contractor / Sub Consultant shall give 15 Working Days’ notice
Compliance by the Sub Contractor / Sub Consultant with the provisions of clause 5.2 shall not be treated as a waiver of any breach on the part of the Contractor giving rise to the right of determination discontinuance or suspension nor otherwise prevent the Sub Contractor / Sub Consultant from exercising its rights after the expiration of the notice unless the right of determination discontinuance or suspension shall have ceased pursuant to the provision of clause 5.4
[bookmark: _Ref124749858]Within the relevant notice period referred to in clause 5.2 the Client or its appointee may give written notice to the Sub Contractor / Sub Consultant:
[bookmark: _Ref191895559]acknowledging that it assumes all the obligations of the Contractor;
requiring the Sub Contractor / Sub Consultant to continue with the performance of its duties and obligations under the Sub Contract;
[bookmark: _Ref191895581]undertaking unconditionally to the Sub Contractor/ Sub Consultant to pay to the Sub Contractor within 15 Working Days after the date of the notice under this clause 5.4 any sums which have become properly due and payable to the Sub Contractor / Sub Consultant under the Sub Contract but which are at the date of such notice unpaid and in the case of a notice from an appointee of the Client the Client shall guarantee all payments due to the Sub Contractor / Sub Consultant from the appointee.
[bookmark: _Ref124749755]In the event of the Client or the appointee giving notice to the Sub Contractor in accordance with clause 5.4 the Sub Contract shall continue in full force and effect and in all respects as if the Sub Contract had been made between the Sub Contractor and the Client or its appointee (as applicable) to the exclusion of the Contractor (but without prejudice to any rights of recovery as between the Sub Contractor and the Contractor) and the provisions of this clause shall apply notwithstanding any dispute or doubt as to the validity of such rights of determination discontinuance or suspension.
The Contractor confirms its agreement to the terms and conditions of this warranty and its concurrence with the arrangements made and contemplated by this warranty.
Copyright and moral rights (Client only)
[bookmark: _Ref124750555]The Sub Contractor / Sub Consultant hereby grants to the Client an irrevocable royalty-free non-exclusive licence to use copy and reproduce the Documents for any purpose whatsoever connected with the Project and/or the Property including but without limitation the execution, completion, extension, maintenance, letting, management, sale, advertisement, alteration, reinstatement and repair of the Project and/or the Property provided always that the Sub Contractor / Sub Consultant shall not be liable for any such use by the Client of the Documents for any purpose other than that for which the same were prepared and provided by the Sub Contractor / Sub Consultant.
The licence referred to in clause 6.1 carries the right to grant sub-licences, shall be transferable to third parties and shall continue in force notwithstanding any termination of the Sub Contract or the Sub Contractor's / Sub Consultant’s employment under the Sub Contract.
The Sub Contractor / Sub Consultant warrants that the use of the Documents for the purposes of the Project and/or pursuant to the licence granted pursuant to clause 6.1 shall not infringe the rights of any third party.
The Sub Contractor / Sub Consultant waives absolutely all Moral Rights the Sub Contractor / Sub Consultant may have in the Documents and/or the Sub Contract Works / Design Sub Contract and where it is not the author shall procure a waiver from the author of any Moral Rights the author may have in respect of the Documents and/or the Sub Contract Works/ Design Sub Contract.
When requested to do so by the Client the Sub Contractor shall provide to the Client copies of the Documents subject to the Client paying the Sub Contractor’s / Sub Consultant’s reasonable copying charges in connection with complying with such request.
[Insurance
[bookmark: _Ref143422366]The Sub Contractor / Sub Consultant shall effect and maintain [professional indemnity insurance] [and] [product liability insurance] in the sum of [ ] pounds (£ [ ]) [for each and every claim] for each occurrence of series of occurrences arising out of each and every event without unusual or onerous conditions or excesses with reputable insurers carrying on business in the EU with effect from the date of commencement of the Sub Contract Works / Design Sub Contract and for a period expiring no earlier than 12 years from Practical Completion provided that such insurance remains available to organisations of equivalent size and type to the Sub Contractor's / Sub Consultant’s practice/organisation at commercially reasonable rates and on commercially reasonable terms.
The Sub Contractor / Sub Consultant undertakes to provide to the Beneficiary / Client on demand from time to time such evidence as the Beneficiary / Client may reasonably require to satisfy himself that the insurance required by clause 7.1 is being maintained.
The Sub Contractor shall inform the Beneficiary / Client if the insurance required by clause 7.1 is not maintained or renewed or for any reason becomes void or unenforceable or ceases to be available at commercially reasonable rates and terms and shall agree with the Beneficiary / Client the best means of protecting the Sub Contractor / Sub Consultant and the Beneficiary’s / Client’s respective interests and carry out such actions as shall be necessary to implement any agreed actions.
The Sub Contractor / Sub Consultant shall not compromise settle or waive any insurance claim it may have relating to any liability under this warranty without the Beneficiary's / Client’s prior consent provided that nothing in this clause shall prevent the Sub Contractor's / Sub Consultant’s insurers from taking over (in the Sub Contractor's / Sub Consultant’s name) the defence of any claim made by the Beneficiary / Client under this warranty and (in that capacity) from conducting and settling it as they see fit.]
Assignment
The Sub Contractor / Sub Consultant shall not without the consent of the Beneficiary assign its rights under this warranty.
[bookmark: _Ref124750600]The Beneficiary / Client may (without the consent of the Sub Contractor / Sub Consultant) assign its rights under this warranty on two further occasions only. Further assignments may occur on the Sub Contractor / Sub Consultant giving consent, such consent not to be unreasonably withheld. 
In this warranty references to the Beneficiary / Client shall include where the context admits its permitted assignees but not so as to permit more than two assignments under clause 8.2.
The Sub Contractor / Sub Consultant undertakes with the Beneficiary / Client not to contend that any person to whom this warranty may be assigned will be precluded from recovering under this warranty any loss resulting from any breach of this warranty either by reason that the person is an assignee and not the original party to this warranty or by reason that the Beneficiary / Client named in this warranty or any intermediate owner of the Beneficiary’s / Client’s interest in the Project shall escape loss resulting from such breach by reason of the disposal of its interest in the Project.
Notices
Any notice to be given under this warranty shall be in writing and shall be deemed to be duly given if it is delivered to the parties’ registered office for the time being.
Notices may be served by:
personal delivery; or
pre-paid registered or recorded delivery mail; or
[bookmark: _Ref124750615]facsimile transmission (transmitted before 4.00 pm on a Working Day) and confirmed by first class pre-paid post.
Notices and communications shall be deemed to have been served or received in the case of:
personal delivery on the date of delivery;
pre-paid registered or recorded delivery mail on the second Working Day after the notice of communication is posted;
facsimile transmission sent in accordance with clause 9.2.3 on the date and time the facsimile is successfully transmitted as evidenced by the sender’s facsimile transmission slip.
Continuing effect
Notwithstanding the completion of the Project or any part of the Project this warranty shall continue to have effect.
Miscellaneous
Nothing in this warranty shall limit or affect any other rights or remedies (whether under any contract, at law, at equity or otherwise) which the Beneficiary / Client would have against the Sub Contractor in the absence of this warranty.
[bookmark: _Ref143422351]The Sub Contractor's / Sub Consultant‘s liability under this warranty shall not be released, diminished or in any other way affected by:
the appointment by the Beneficiary / Client of any person to survey the Property or to monitor the carrying out of the Sub Contract Works / Design Sub Contract or to inspect any documents relating to the Property and/or the Sub Contract Works / Design Sub Contract on behalf of the Beneficiary or the failure to appoint such a person; or
any approval or consent given or withheld or purported to be given or withheld by or on behalf of the Beneficiary/ Client.
Contracts (Rights of Third Parties) Act 1999
Nothing in this warranty confers or purports to confer any rights on any person pursuant to the Contracts (Rights of Third Parties) Act 1999.
Law
This warranty and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the laws of England and Wales and the parties hereby submit to the jurisdiction of the English courts.
This warranty has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it

SIGNED as a DEED by			)
[Contractor]				)
acting by a director and its		)
secretary/two directors			)
	…………………………………
	Director

	…………………………………
	Director/Secretary


SIGNED as a DEED by			)
[Sub-Contractor]			)
acting by a director and its		)
secretary/two directors			)
	…………………………………
	Director

	…………………………………
	Director/Secretary

The Common Seal of the 		)
Mayor and Burgesses of the 		)
London Borough of Lewisham		)
was hereunto affixed by order: 		)


							……………………………………….......
Head of Legal Services
[bookmark: _Toc488764959]

[bookmark: _Toc516239119]
Parent Company Guarantee / Performance Bond

Parent Company Guarantee
THIS DEED is made on the 	day of 	20[ ]
BETWEEN:
[insert name of Guarantor………………] ("the Guarantor") whose registered office is at [insert address] (Company Number [insert]); and
THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF LEWISHAM of Old Town Hall, Catford Road, London, SE6 4RU (the “Employer" which expression includes its permitted successors and assigns);  
WHEREAS:
The Council and [insert name of Contractor] ("the Contractor") whose registered office is at [insert address] (company number [insert]) have entered into a binding agreement on [insert date] for the provision by the Contractor of [insert nature of service/works] (“the Service) to the Council ("the Contract"). 
The Contractor is a subsidiary company of the Guarantor.
Pursuant to an undertaking given by the Guarantor to the Council on [insert date of Parent Company Guarantee Undertaking] the Guarantor has agreed to enter into this Guarantee.
NOW THEREFORE:
The Guarantor:
unconditionally and irrevocable guarantees to the Council that if the Contractor shall in any respect fail to perform any of its obligations arising under the Contract or shall commit any breach of or fail to fulfil any warranty or indemnity set out in the Contract, then the Guarantor shall forthwith upon the Council’s demand perform and fulfil in the place of the Contractor each and every obligation, warranty or indemnity in respect of which the Contractor has defaulted or as may be unfulfilled by the Contractor and (subject to the proviso to this clause 1) the Guarantor shall indemnify and hold harmless the Council from and against all losses, damages, liabilities, claims, costs or expenses which the Council may suffer or incur by reason of the said failure or breach;
acknowledges that:
any alteration in the terms of the Contract made by agreement between the Council and the Contractor or in the extent or nature of the Services to be performed thereunder;
any allowance of time by the Council or any forbearance or forgiveness in or in respect of any matter or thing concerning the Contract on the part of the Council or of the Council's Representative;
the liquidation, bankruptcy, administration, absence of legal personality, dissolution, incapacity, amalgamation, reconstruction or the change in name, composition, status, function, ownership or control of the Contractor or the Guarantor;
the suspension or termination of the Contract or of the employment of the Contractor under the Contract for any reasons whatsoever;
any provision of the Contract being or becoming illegal, invalid, void, voidable or unenforceable for any reason whatsoever;
any failure to take or to realise (or fully to take or to realise) any release, discharge, exchange or substitution of any security, guarantee or indemnity in respect of the Contract; and
any other act, omission, matter or thing which but for this provision might operate to discharge, release, impair or otherwise exonerate the Guarantor's obligation and liability under this Guarantee;
shall not in any way release, exonerate or discharge the Guarantor from any liability under this Guarantee.
confirms that it has full power and capacity to enter into this Deed and agrees that this Deed shall not be revocable by the Guarantor and that the same shall be a continuing guarantee, shall be additional to any other guarantee or security from time to time held by the Council and shall not be affected by any release or waiver of any such guarantee or security and shall remain in full force and effect notwithstanding the winding-up, liquidation, receivership, administration, voluntary arrangement or other composition with creditors (or any event analogous to any of them) of the Contractor; and
agrees that the Council shall be entitled to assign any and all of its rights under this Deed (whether or not accrued) at any time to any person, firm or company who takes an assignment, novation or other transfer of the Contract or the benefit thereof;
provided however that, subject to clauses 1.2 and 1.3 hereof, the liability of the Guarantor under clause 1.1 hereof shall be limited to the extent that the Contractor would have been liable under the Contract for the failure or breach referred to in clause 1.1 hereof.
The Guarantor's obligations and liability under this Guarantee shall continue notwithstanding any disclaimer of the Contract by the liquidator or administrator appointed to the Contractor and the Contract shall for the purposes of this Guarantee be deemed to continue notwithstanding any such disclaimer.
Any demand hereunder shall be in writing and shall be served personally, by first class pre-paid post or by facsimile (with a copy by first class pre-paid post) and shall be sent to the Surety at the address stated in this Deed or its facsimile number which is [to insert] or such other address or number as the Guarantor may have previously notified in writing to the Council. Any demand, if delivered personally or by facsimile shall be deemed to have been served at the time of delivery or transmission and, if sent by post, shall be deemed to have been served on the second business day following posting.
Nothing in this Guarantee shall confer any rights on any person which that person would not have had but for the Contracts (Rights of Third Parties) Act 1999.
If any provision of this Guarantee is held by any competent authority to be invalid unlawful or unenforceable in whole or in part the validity lawfulness and enforceability of the provisions of this Guarantee and the remainder of the provision on question shall not be affected thereby.
This Guarantee shall be binding upon the Guarantor's executors or administrators and upon any committee receiver or other person lawfully acting on the Guarantor's behalf and shall ensure for the benefit of and be enforceable by the Council's successors in title and assigns.
This Deed shall be governed by and construed in accordance with English law, and the parties hereby irrevocably submit to the non-exclusive jurisdiction of the English Courts.

IN WITNESS WHEREOF this Guarantee has been executed as a Deed on the date set out above.

SIGNED as a DEED by			)
[insert parent company name]		)
acting by a director and its		)
secretary/two directors			)

	…………………………………
	Director

	…………………………………
	Director/Secretary

THE COMMON SEAL OF the 				)
MAYOR AND BURGESSES OF THE				)
LONDON BOROUGH OF LEWISHAM				)
was hereunto affixed by order: 				)



	……………………………………….......
	Head of Legal Services











PERFORMANCE BOND

THIS BOND is made as a Deed on the	day of	201[ ]
BETWEEN
[   ] whose registered office is situated at [     ] (hereinafter called “the Contractor”) and
[   ] whose registered office is situated at [     ] (hereinafter called “the Surety”)
IN FAVOUR OF
THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF LEWISHAM of Old Town Hall, Catford Road, London, SE6 4RU (the “Employer" which expression includes its permitted successors and assigns); (hereinafter referred to as “the Council”), which expression shall include its successors and assigns) of the other part.
WHEREAS
By a contract dated the [ ] day of [  ] 201[ ] made between the Council and the Contractor (hereinafter called “the Contract”) the Contractor has contracted with the Council to provide services relating to [**] (described herein as “the Works”) in accordance with the terms of the said Contract.
The Surety has agreed with the Contractor to guarantee in favour of the Council performance of the obligations of the Contractor under the Contract upon the terms and conditions of this Performance Bond subject to the limitation set out in Clause 5 below.
NOW IT IS HEREBY AGREED BETWEEN THE PARTIES as follows:
The Surety guarantees to the Council that in the event of any breach of the Contract by the Contractor or on the termination of the Contract or the Contractor’s employment thereunder by reason of any act, omission, breach or default of the Contractor, the insolvency of the Contractor or any fraud by the Contractor (hereinafter called an “Event of Default”) the Surety shall, subject to the provisions of this Performance Bond, satisfy and discharge all damages, claims, costs, losses, expenses, liabilities, (“the Damages”) sustained by the Council as established and ascertained in accordance with Clause 5 below.
The maximum aggregate liability of the Surety and the Contractor under this Performance Bond shall not exceed the sum of £[  ] representing ten per cent (10%) of the total aggregate Contract Sum and the Parties hereto agree the liability of the Surety and the Contractor hereunder shall be joint and several and the liability of the Surety shall be co-extensive with the liability of the Contractor under the Contract.
The Contractor and the Surety shall not be released and/or discharged from the obligations contained in this Performance Bond in the event of either or any of the following:
any change in the nature or extent of the Works being or being due to be performed under the Contract;
any alteration to the terms, conditions and/or other provisions of the Contract;
any allowance of time, forbearance, indulgence, relaxation or other concession granted by the Council to the Contractor under the Contract in respect of its obligations thereunder;
any compromise or settlement of any dispute between the Council and the Contractor (but so that the Council shall not pursue against the Surety a remedy contrary to the terms of any such compromise or settlement in so far as the Contractor shall have complied with such terms);
any act or default of the Council or its officers or by any breach or alleged breach of the Contract by the Council; or
any determination, termination or other cessation of the Contract for any reason whatsoever.
The Surety’s obligations and liabilities under this Performance Bond shall continue notwithstanding any disclaimer of the Contract by a liquidator, receiver or administrator appointed to the Contractor and the Contract shall for the purposes of this Performance Bond be deemed to continue notwithstanding any such disclaimer.
The Damages sustained by the Council by reason of an Event of Default (which shall, where applicable include the fees of the expert appointed in accordance with Clause 5(c) below) shall be ascertained and established (at the discretion of the Council) by either:
written confirmation signed on behalf of the Council and countersigned by the Contractor as to the amount of the Damages payable to the Council by reason of an Event of Default; or
a copy of a judgement of a court having jurisdiction or a copy of any award issued in arbitration or like proceedings carried out in conformity with the terms of the Contract; or
the written determination of a professional expert qualified and experienced in the relevant area who shall be agreed between the Council and the Surety or in default of agreement shall be nominated by the President for the time being of the Law Society and who shall act as expert and not as arbitrator.
If an Event of Default shall occur, notwithstanding that the Damages sustained by the Council shall not have been ascertained and established in accordance with the provisions of Clause 5 of this Performance Bond, the Council may and shall at any time before the Expiry Date (as defined in Clause 7) give notice in writing to the Contractor and the Surety specifying the nature of the Event of Default and making a claim under the terms of this Performance Bond.
This Performance Bond shall remain in full force and effect until issue of the Certificate of Making Good (“the Expiry Date”) on which date the obligations of the Surety under this Performance Bond shall be released and discharged absolutely save in respect of any Event of Default which has occurred and in respect of which a claim in writing containing particulars of such Event of Default has been made upon the Surety before such date.
The Performance Bond shall be governed by and construed in accordance with English Law and the English Courts shall have exclusive jurisdiction over any dispute or difference which may arise between the parties hereto out of or in connection with this Performance Bond.
The Parties hereto intend this Performance Bond to take effect as a Deed.
IN WITNESS whereof the Parties hereto have executed this Performance Bond as a Deed on the date before written.



EXECUTED as a DEED by 		)
THE CONTRACTOR acting by:	)
……………………………………
Director
……………………………………
Director/Secretary



EXECUTED as a DEED by 		)
THE SURETY acting by:		)
……………………………………
Director
……………………………………
Director/Secretary


[bookmark: _Toc488764960][bookmark: _Toc516239120]
Matrix of Responsibility for Planning Matters



[bookmark: _Toc488764962][bookmark: _Toc516239121]
Process for determining if “adverse weather conditions” have occurred

In the event of a claim by the Contractor that a Relevant Event has occurred due to exceptionally adverse weather conditions as set out in clause 2.26.8, then the following shall apply:
Exceptionally adverse weather conditions require quite unusual severity: this will be established by taking the weather measurements listed below using the nearest Meteorological Office weather station to the Site.
Weather measurements
- the cumulative rainfall (mm)
- the number of days with rainfall more than 5mm
- the number of days with minimum air temperature less than 0ºC
- the number of days with gale wind* speeds more than 39 miles per hour (Beaufort scale)
- the number of days with snow lying at 0900 hours GMT (Met Office normally records snow lying at 9 am GMT)
- wind speeds measurements applicable to roofing work as per the latest HSE guidance on roof works.
If a weather measurement at the time of alleged Relevant Event is recorded the value of which, by comparison with the weather data for the weather station in question, is shown to occur on average less frequently than once in every thirty years for that calendar month, then an exceptionally adverse weather condition has occurred.

[bookmark: _Toc451264009][bookmark: _Ref488749905]
Annex 8
Form of Novation Agreement
THIS DEED dated the day of	20[ ]
IS MADE BETWEEN
1. [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (“the Employer”).
2. [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (“the Contractor”).
3. [FULL COMPANY OR LLP NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (“the Consultant”).
BACKGROUND
A. [bookmark: a139758]The Consultant is [a partnership between the individuals named in Schedule 1] in practice as [CONSULTANT'S ROLE].
B. [bookmark: a222770]By an agreement in writing dated [DATE] (Appointment), the Employer appointed the Consultant to provide [CONSULTANT'S SERVICES] services in connection with the development of [ ] (Project).
C. [bookmark: a483987]The Mayor and Burgesses of the London Borough of Lewisham and the Contractor have entered into a building contract [incorporating [STANDARD FORM]], under which the Contractor has been appointed to carry out and complete the design and construction of the Project.
D. [bookmark: a152866]The parties have agreed to novate the Appointment from the Employer and the Consultant to the Contractor and the Consultant on the terms of this deed.
[bookmark: main]IT IS NOW AGREED AS FOLLOWS 
[bookmark: _Toc449710451]Interpretation
[bookmark: a146230]The following rules of interpretation apply in this deed:
[bookmark: a450620]Clause, schedule and paragraph headings shall not affect the interpretation of this deed. 
[bookmark: a974005]A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
[bookmark: a403850]The schedules form part of this deed and shall have effect as if set out in full in the body of this deed. Any reference to this deed includes the schedules. 
[bookmark: a645475]A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established. 
[bookmark: a920598]Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.
[bookmark: a564070]Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
[bookmark: a169606]This deed shall be binding on, and enure to the benefit of, the parties to this deed and their respective personal representatives, successors and permitted assigns and references to a party shall include that party's personal representatives, successors or permitted assigns.
[bookmark: a742538]A reference to a statute or statutory provision is a reference to it as [amended, extended or re-enacted from time to time OR it is in force as at the date of this deed].
[bookmark: a714949]A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
[bookmark: a171524]Any obligation on a party not to do something includes an obligation not to allow that thing to be done.
[bookmark: a706972]A reference to writing or written includes fax [and email OR but not email].
[bookmark: a184480][Any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to that which most nearly approximates to the English legal term in that jurisdiction.]
[bookmark: a800924][A reference to this deed or to any other agreement or document referred to in this deed is a reference to this deed or such other agreement or document as varied or novated (in each case, other than in breach of the provisions of this deed) from time to time.]
[bookmark: a204950]References to clauses and schedules are to the clauses and schedules of this deed; references to paragraphs are to paragraphs of the relevant schedule.
[bookmark: a722487]Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
[bookmark: a927235][bookmark: _Toc449710452]Novation of Appointment
[bookmark: a692522]This deed novates the Appointment from the Employer and the Consultant to the Contractor and the Consultant.
[bookmark: a162225][bookmark: _Toc449710453]Release of Consultant
[bookmark: a609662]The Consultant shall no longer owe any duty or obligation to the Employer in respect of the Appointment.
[bookmark: a809740][bookmark: _Toc449710454]Release of Employer
[bookmark: a389400]The Employer shall no longer owe any duty or obligation to the Consultant in respect of the Appointment.
[bookmark: a104773][bookmark: _Toc449710455]Binding of Consultant to Contractor
[bookmark: a542707]The Consultant binds itself to the Contractor under the Appointment as if the Contractor was, and always had been, named in the Appointment in place of the Employer.
[bookmark: a963324]The Consultant undertakes and warrants to the Contractor that it has carried out, and will carry out, its duties and obligations under the Appointment. In performing its services under the Appointment, the Consultant has exercised, and will continue to exercise, all the reasonable skill, care and diligence to be expected of a qualified and experienced member of the Consultant's profession undertaking the design of works similar in scope and character to the Project.
[bookmark: a435894]The Contractor shall not be prevented from recovering any losses incurred by the Contractor that result from any breach of this clause 5 because:
[bookmark: a549343]the acts or omissions causing that breach occurred before this deed took effect; or
[bookmark: a474574]the Employer will not incur, has not incurred or would not have incurred those losses.
[bookmark: a698882][bookmark: _Toc449710456]Binding of Contractor to Consultant
[bookmark: a1050187]The Contractor binds itself to the Consultant under the Appointment as if the Contractor were, and always had been, named in the Appointment in place of the Employer.
[bookmark: a760379][bookmark: _Toc449710457]Vesting of remedies in Contractor
[bookmark: a864560]All rights of action and remedies vested in the Employer against the Consultant in respect of the Appointment shall vest in the Contractor from the date of this deed.
[bookmark: a1044729][bookmark: _Toc449710458]Vesting of remedies against Contractor
[bookmark: a687022]All rights of action and remedies vested in the Consultant against the Employer in respect of the Appointment shall lie against the Contractor from the date of this deed.
[bookmark: a457257][bookmark: _Toc449710459]Fees and disbursements
[bookmark: a954055]The Consultant acknowledges that all fees, disbursements and expenses due to the Consultant under the Appointment to [the date of this deed OR [DATE]] have been paid in full.
[bookmark: a485255][bookmark: _Toc449710460][Amendment of Appointment
[bookmark: a152956]The Consultant and the Contractor agree that the terms of the Appointment are varied as set out in Schedule 2.]
[bookmark: a666838][bookmark: _Toc449710461]Affirmation of Appointment
[bookmark: a821834]Subject to the terms of this deed, the Appointment shall remain in full force and effect.
[bookmark: a856510][bookmark: _Toc449710462]Collateral warranties and third party rights
[bookmark: a815198]Nothing in this deed shall affect any collateral warranty given, or to be given, by the Consultant to the Employer (or to any third party) in respect of the Project. Nothing in this deed shall affect any third party rights in favour of the Employer (or in favour of any third party) under the Appointment.
[bookmark: a756333][bookmark: _Toc449710463]Third party rights
[bookmark: a569528][Except as expressly provided in clause 13.2,] a person who is not a party to this deed shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this deed. [This does not affect any right or remedy of a third party which exists or is available, apart from that Act.]
[bookmark: a801955][A third party given a collateral warranty by the Consultant may enforce the benefit of clause 12. A third party benefiting from third party rights under the Appointment may enforce the benefit of clause 12.]
[bookmark: a322444][bookmark: _Toc449710464]Governing law
[bookmark: a625440]This deed and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England.
[bookmark: a1024021][bookmark: _Toc449710465]Jurisdiction
[bookmark: a1007786]Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this deed or its subject matter or formation (including non-contractual disputes or claims).

This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.

	Executed as a deed by [NAME OF EMPLOYER] acting by [NAME OF FIRST DIRECTOR], a director and [NAME OF SECOND DIRECTOR OR SECRETARY], [a director OR its secretary]
	.......................................
[SIGNATURE OF FIRST DIRECTOR]
Director
.......................................
[SIGNATURE OF SECOND DIRECTOR OR SECRETARY]
[Director OR Secretary]

	Executed as a deed by [NAME OF CONTRACTOR] acting by [NAME OF FIRST DIRECTOR], a director and [NAME OF SECOND DIRECTOR OR SECRETARY], [a director OR its secretary]
	.......................................
[SIGNATURE OF FIRST DIRECTOR]
Director
.......................................
[SIGNATURE OF SECOND DIRECTOR OR SECRETARY]
[Director OR Secretary]

	Executed as a deed by [NAME OF CONSULTANT] acting by [NAME OF FIRST DIRECTOR], a director and [NAME OF SECOND DIRECTOR OR SECRETARY], [a director OR its secretary]
	.......................................
[SIGNATURE OF FIRST DIRECTOR]
Director
.......................................
[SIGNATURE OF SECOND DIRECTOR OR SECRETARY]
[Director OR Secretary]





[bookmark: _Toc451257841][bookmark: _Toc451264010][bookmark: _Toc488764965][bookmark: _Toc516239122]Annex 9
Cost Plan

[bookmark: _Toc451257842][bookmark: _Toc451264011]

[bookmark: _Toc516239123][bookmark: _Ref488747977]Annex 10
Employer’s Requirements




[bookmark: _Toc451257843][bookmark: _Toc451264012][bookmark: _Toc516239124][bookmark: _Ref488747633]Annex 11
First Stage Tender / Contractor’s Initial Proposals



[bookmark: _Toc516239125][bookmark: _Ref488748044]Annex 12
Programme





[bookmark: _Toc516239126][bookmark: _Ref488748100]Annex 13
Project Team

	Name
	Function

	
	

	
	

	
	






[bookmark: _Toc516239127][bookmark: _Ref488748387]Annex 14
Third Party Agreements

[complete the table below or delete the table and insert “None applicable]
	Parties
	Date
	Subject

	
	
	

	
	
	

	
	
	





[bookmark: _Toc516239128][bookmark: _Ref488748970]Annex 15
Contractor’s Key Personnel

	Name
	Function

	
	

	
	

	
	





[bookmark: _Toc516239129][bookmark: _Ref488749653]Annex 16
Novation

Consultant Team members to whom clause 9.2 applies:
[complete the table below or delete the table and insert “None applicable]

	Name
	Date of Appointment/Consultancy

	
	

	
	

	
	




Sub-Contractors/Suppliers to whom clause 9.2 applies:
[complete the table below or delete the table and insert “None applicable]

	Name
	Particulars of (Sub-)Contract/Order

	
	

	
	

	
	





[bookmark: _Toc516239130]Annex 17
Employer’s Policies
· Sustainability Code of Practice
· [Drafting note: other Employer’s Policies to be listed]


[bookmark: _Toc516239131]Annex 18
Processing, Personal Data and Data Subjects

The Contractor shall comply with any further written instructions with respect to processing by the Employer. Any such further instructions shall be incorporated into this Annex.
	Description
	Details

	Subject matter of the processing
	[This should be a high level, short description of what the processing is about i.e. its subject matter]

	Duration of the processing
	[Clearly set out the duration of the processing including dates]

	Nature and purposes of the processing
	[Please be as specific as possible, but make sure that you cover all intended purposes. 
The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means) etc.
The purpose might include: employment processing, statutory obligation, recruitment assessment etc]

	Type of Personal Data
	[Examples here include: name, address, date of birth, NI number, telephone number, pay, images, biometric data etc]

	Categories of Data Subject
	[Examples include: Staff (including volunteers, agents, and temporary workers), customers/ clients, suppliers, patients, students / pupils, members of the public, users of a particular website etc]

	Plan for return and destruction of the data once the processing is complete UNLESS requirement under union or member state law to preserve that type of data
	[Describe how long the data will be retained for, how it be returned or destroyed]
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