
AGREEMENT FOR CONSULTANCY SERVICES

THIS AGREEMENT is made on ...................................................................................... BETWEEN:

(1)
CHERWELL DISTRICT COUNCIL of Bodicote House, Bodicote, Banbury, Oxfordshire, OX15 4AA ('the Customer'); and

(2)
[CONTRACTOR] LIMITED (company registration no. [No.]) whose registered office is at [address] ('the Supplier').

NOW IT IS AGREED as follows:

1
Definitions

In this agreement, unless the context otherwise requires:

1.1
‘Agreed Purposes’ means [insert description of purpose behind data sharing];
1.2
'business day' means a day on which the banks are open for normal trading in London;

1.3
'confidential information' means all business, technical, financial or other information created or exchanged between the parties in the course of the provision of the Services including the existence of the provision of the Services;

1.4
‘Controller’, ‘Data Controller’, ‘Processor’, ’Data Processor’, ‘Data Subject’, ‘Personal Data’, ‘Processing’ and ‘Appropriate Technical and Organisational Measures’ shall have the meaning ascribed to them in the Data Protection Legislation in force at the time;
1.5
'the Commencement Date' means [date];

1.6
‘Data Protection Legislation’ (i) the General Data Protection Regulation ((EU) 2016/679) (GDPR) the Data Protection Act 2018 and any other national implementing laws, regulations and secondary legislation, for so long as the GDPR is effective in the UK, and (ii) any successor legislation to the Data Protection Act 2018 and the GDPR;
1.7
'the Deliverables' means the designs, proposals, actions, documents, reports, outcomes and other items (including any software) specified or referred to in schedule 1;

1.8
'the Deliverables IPR' means the intellectual property rights arising or created during and in connection with the provision of the Services;

1.9
'an expert's decision' means a decision of an expert made in accordance with the procedures set out in clause 18;

1.10
'intellectual property rights' means any and all patents, trademarks, rights in domain names, rights in designs, copyrights and database rights (whether registered or not), and any applications to register or rights to apply for registration of any of the foregoing, rights in confidential information and all other intellectual property rights of a similar or corresponding character that may subsist now or in the future in any part of the world;

1.11
'the Materials' means the materials to be used by the Supplier in the provision of the Services;

1.12
‘Permitted Recipients’ means the parties to this agreement, the employees of each party, any third parties engaged to perform obligations in connection with this agreement [and [any other permitted recipients]];
1.13
'the Price' means the sums set out in the Supplier’s Tender which are to be paid by the Customer to the Supplier in consideration of the provision of the Services;

1.14
'the Project Co-ordinator' means the person for the time being duly appointed by the Customer to act as the Customer's principal representative for the purpose and supervision of the provision of the Services;

1.15
'the Project Manager' means the person named in schedule 2 for the time being duly appointed by the Supplier to act as the Supplier's principal representative for the purpose and supervision of the provision of the Services;

1.16
'the Project Team' means the personnel of the Supplier listed in schedule 2 to carry out the provision of the Services;

1.17
'the Services' means the design, development and supply of the Deliverables and all related services to be provided by the Supplier pursuant to this agreement in accordance with the Timetable;

1.18
‘Shared Personal Data’ means the Personal Data to be shared between the parties under clause 11 of this agreement.  Shared Personal Data shall be confined to the following categories of information relevant to the following categories of Data Subject:


a)
[type of personal data];


b)
[type of personal data]; and


c)
[type of personal data].

1.19
'the Supplier Background IPR' means all intellectual property rights embodied in the Deliverables that either arose or were created by the Supplier before the provision of the Services or were licensed by the Supplier from third parties for use by the Customer;

1.20
'the Supplier’s Tender' means the tender or quotation for the Services submitted by the Supplier to the Customer on [date];

1.21
'the Terms of Payment' means the terms of payment of the Price specified in schedule 3; and

1.22
'the Timetable' means the timetable for the provision of the Services and the production of  the Deliverables, as may be modified from time to time in accordance with the terms of this agreement, the version current at the date of this agreement being set out in schedule 1;

2
Interpretation
2.1

In this agreement unless otherwise specified:

2.1.1
reference to a subsidiary or a holding company is to be construed in accordance with the Companies Act 2006 sections 1159, 1160 and 1162;

2.1.2
reference to a party is a reference to a party to this agreement and includes its permitted assignees and the respective successors in title to substantially the whole of its undertaking;

2.1.3
reference to a person includes any person, individual, company, firm, corporation, government, state or agency of a state, or any undertaking whether or not having separate legal personality and irrespective of the jurisdiction in or under the law of which it was incorporated or exists;

2.1.4
reference to a statute or statutory instrument or any of its provisions is a reference to that statute or statutory instrument or such provision as from time to time amended or re-enacted;

2.1.5
words denoting the singular include the plural and vice versa and words denoting any gender include all genders;

2.1.6
references to recitals, clauses, paragraphs or schedules are to recitals, clauses and paragraphs of and schedules to this agreement;

2.1.7
'control' is to be construed in accordance with the Income and Corporation Tax Act 2010 section 1124 and 'controlling' and 'controlled' shall be construed accordingly; and

2.1.8
'includes' and 'including' shall mean includes and including without limitation.

2.2
The headings in this agreement are for information only and shall be ignored in construing it.

2.3
The schedules form part of the operative provisions of this agreement and references to this agreement shall, unless the context otherwise requires, include references to the recitals and the schedules.

3
The appointment
3.1
Subject to the terms and conditions of this agreement, the Customer appoints the Supplier with effect from the Commencement Date to provide the Services in accordance with the Timetable.

3.2
In pursuance of the objective set out in clause 3.1 above, the Supplier undertakes with effect from the Commencement Date:

3.2.3
to design, develop and supply the Deliverables by the dates specified therefor in the Timetable; and

3.2.4
to perform the Services to the best of current industry standards and practice and with all due care, diligence and skill.

3.3
Time is of the essence in respect of obligations in this agreement to perform certain actions or do certain things by a given date.

4
Project management
4.1
The Supplier shall appoint the Project Manager and make him available to manage the provision of the Services upon the terms of this clause. The Supplier shall ensure that the Project Manager acts promptly, reasonably and fairly at all times during the period of this agreement. In particular, and without prejudice to the generality of the foregoing, the Supplier shall ensure that the Project Manager:

4.1.1
makes available as many man days of effort as are from time to time required by the needs of the Timetable;

4.1.2
gives equal priority to the provision of the Services over any and all the other business activities being undertaken by him; and

4.1.3
keeps detailed records of all acts and things done by him and the Project Team in relation to the provision of the Services and at the Customer's request either makes these records available for inspection on reasonable notice by the Customer and its professional advisers, or on request provides the Customer with copies of them. The Project Manager shall keep all such records confidential to the Supplier and the Customer.

4.2
The Customer shall appoint the Project Co-ordinator and make him available to co-ordinate with the Project Manager. The parties shall ensure that the Project Manager and the Project Co-ordinator:

4.2.1
organise progress reviews by way of meetings, telephone conversations or email at not greater than weekly intervals at which they review the progress of the provision of the Services and agree a report on it; and

4.2.2
provide all information and documentation required by the Supplier for proper performance of the Services.


For the avoidance of doubt, the powers of the Project Manager and the Project Co-ordinator shall not include the power to alter any material aspects of the Timetable.

4.3
If the Project Manager or the Project Co-ordinator is prevented by illness or injury from performing his duties under this agreement the Supplier or the Customer as the case may be shall report the fact and its expected duration to the other party. If the Project Manager's absence through illness or injury continues for more than 3 consecutive business days the Supplier shall make available an alternative suitably qualified and experienced person acceptable to the Customer to be the Project Manager. If the Project Co-ordinator's absence through illness or injury continues for more than 3 consecutive business days, the Customer shall make available an alternative suitably qualified and experienced person to be the Project Co-ordinator.

4.4
The Supplier shall provide or procure the provision of the services of the Project Team and such other persons as are necessary from time to time in order to complete the provision of the Services in accordance with the Timetable. The Supplier shall ensure that the Project Team personnel individually possess suitable skills and experience and that they are as a team suitably qualified to carry out the Services.

4.5
Throughout the period of this agreement each party comprising the Customer shall afford the Supplier such access to any of their respective premises as the Supplier may reasonably require to comply with and otherwise fulfil its duties and obligations under this agreement.  In particular, the Customer shall:

4.5.1
make available to the Supplier’s personnel sufficient working space and provide any facilities that they may reasonably require;

4.5.2
afford the Supplier free of charge occasional typing and photocopying facilities and the use of telephones, fax machines or computers as reasonably required; and

4.5.3
advise the Supplier’s personnel and other nominees of the rules and regulations in force from time to time for the conduct of personnel at its premises, and the Supplier shall ensure that its personnel and other nominees comply with any such rules and regulations.

5
Additional Services
5.1
The Project Co-ordinator shall be entitled to issue to the Supplier instructions in writing to provide such services additional to the Services, including the provision of additional Deliverables, as the Project Co-ordinator may reasonably require, provided the Supplier is authorised under the Objects clause in its Memorandum of Association to perform such additional services.

5.2
The valuation of such additional services shall be ascertained by the Project Co-ordinator in accordance with the following provisions:

5.2.1
where the additional services are of a similar character to and are executed under similar conditions to the Services the rates and prices for the work contained in the Supplier’s Tender shall determine the valuation; or
5.2.1
where the additional services are not of a similar character to or are not executed under similar conditions to the Services the valuation shall be made at fair rates and prices having due regard where applicable to the rates and prices contained in the Supplier’s Tender.

6
Variations
6.1
The Customer may at any time request variations to the Deliverables or the Timetable by giving written notice of the request to the Supplier.

6.2
Within 5 working days of receipt of a request for variations, or such other period as may be agreed between the parties, the Supplier shall indicate to the Customer by written notice the terms upon which he will perform the variation requested by the Customer including the effect of the variation on the Price and the Timetable and the Supplier's justification for its terms. It is recognised by the parties that a variation may result in either an increase or decrease in the Price the size of which shall be as agreed by the parties but shall not be more than that calculated by reference to the Supplier’s Tender. For the avoidance of doubt, the Customer's requirement that the Supplier carry out amendments or modifications or corrective or remedial work pursuant to any other clause of this agreement shall not constitute a variation within the meaning of this clause.

6.3
If the Supplier gives written notice to the Customer agreeing to perform a variation upon the terms already agreed between the parties, this agreement shall be deemed automatically to have been amended so as to include the variation and thereafter the Supplier shall perform this agreement upon the basis of such amended terms.

6.4
If the Supplier gives written notice to the Customer agreeing to perform a variation on terms different to those already agreed between the parties, the Customer shall, within 5 working days of the date of the Supplier's written notice, elect by written notice to the Supplier whether or not he wishes the variation to proceed. If the Customer elects for the variation to proceed it shall issue an order for the variation to proceed. The Supplier expressly acknowledges that no order to proceed with any variation shall be binding upon the Customer unless it is signed by the person nominated for that purpose by the Customer, in which case this agreement shall be deemed automatically to have been amended so as to include the variation requested by the Customer and such terms and thereafter the Supplier shall perform this agreement upon the basis of such amended terms.

7
Price and payment
7.1
In consideration of performance by the Supplier of its duties under this agreement, the Customer shall pay the Supplier the Price in accordance with the Terms of Payment. The Price shall not be subject to any adjustment whatsoever except in relation to or as agreed or determined in accordance with clauses 6 or 8.

7.2.1
The Price is inclusive of all labour and materials, but excludes VAT
7.2.2
All payments of VAT shall be made by the Customer to the Supplier in pounds sterling within 30 days of the Customer's receipt of the Supplier's VAT invoice for them, and shall be made by a cheque or bank transfer to the account of the Supplier at a bank to be nominated in writing by the Supplier.

7.3
Payment by the Customer shall be without prejudice to any claims or rights the Customer may have against the Supplier and shall not constitute any admission by the Customer as to the performance of the Supplier's obligations under this agreement.

7.4
If the Customer fails to make any payment to the Supplier under this agreement when it is due and payable, then in addition to any other right the Supplier may have he shall be entitled to charge the Customer interest at 2% above the then current base rate of HSBC Bank PLC on the amount outstanding until the Supplier receives payment in full.

8
Not used
9
Intellectual property rights
9.1
Subject to clause 12.2, the Supplier agrees to assign and now unconditionally assigns the Deliverables IPR to the Customer to the extent legally possible, free of all charges, liens or other encumbrances whatsoever, and at the request of the Customer undertakes, at cost, to execute or procure the execution of any documentation or do any act reasonably necessary to transfer to and vest in the Customer beneficial and legal title to any of the Deliverables IPR.

9.2
The Supplier shall retain ownership of the Supplier Background IPR. The Supplier grants to the Customer a non-exclusive, perpetual, royalty free, world-wide licence for internal use, reproduction and adaptation of, and preparation of derivative works based upon the Supplier Background IPR, including the Customer's retaining of third parties to use, reproduce and adapt such Supplier Background IPR for internal use by the Customer only. The licence granted in this clause may be assigned only subject to clause 15.

9.3
The property in papers, reports, documents, tapes, discs and other materials embodying or relating to the Deliverables shall belong to the Customer and shall be delivered to the Customer upon completion of the Services or upon request by the Customer, whichever is the earlier.

10
Intellectual property rights indemnity
The Supplier agrees to indemnify the Customer against any and all liability, loss, damage, costs, legal costs, professional and other expenses of any nature whatsoever incurred or suffered by the Customer or by a third party whether direct, indirect or consequential arising out of any dispute or contractual, tortious or other claims or proceedings brought by a third party alleging infringement of its intellectual property rights by the Deliverables, provided always that:

10.1
the Customer gives written notice to the Supplier of any such claim or proceeding as soon as reasonably possible following receipt of it;

10.2
the Customer makes no admission of liability and gives the Supplier sole authority to defend or settle such claims or proceedings at the Supplier's cost and expense; and

10.3
the Customer gives the Supplier all reasonable assistance in connection with any such claims or proceedings at the Supplier's cost and expense.

10.4
Notwithstanding any other provision in this agreement, the Supplier's liability to the Customer for any breach of this clause 10 shall not be limited.

11
Confidentiality and Freedom of Information
11.1
During the term of this agreement, the following obligations shall apply to the party disclosing confidential information ('the Disclosing Party') to the other party ('the Receiving Party').

11.2
Subject to clauses 11.3 and 11.6, the Receiving Party:

11.2.1
may not use any confidential information for any purpose other than the performance of its obligations under this agreement;

11.2.2
may not disclose any confidential information to any person except with the prior written consent of the Disclosing Party; and

11.2.3
shall make every effort to prevent the use or disclosure of the confidential information.

11.3
The obligations of confidence referred to in all provisions of this clause shall not apply to any confidential information that:

11.3.1
is in the possession of and is at the free disposal of the Receiving Party or is published or is otherwise in the public domain before its receipt by the Receiving Party in connection with the provision of the Services;

11.3.2
is or becomes publicly available on a non-confidential basis through no fault of the Receiving Party;

11.3.3
is required to be disclosed by any applicable law or regulation; or

11.3.4
is received in good faith by the Receiving Party from a third party who, on reasonable enquiry by the Receiving Party claims to have no obligations of confidence to the other party to this agreement in respect of it and who imposes no obligations of confidence upon the Receiving Party.

11.4
Without prejudice to any other rights or remedies the Disclosing Party may have, the Receiving Party acknowledges and agrees that in the event of breach of this clause the Disclosing Party shall, without proof of special damage, be entitled to an injunction or other equitable remedy for any threatened or actual breach of the provisions of this clause in addition to any damages or other remedies to which it may be entitled.

11.5
The obligations of the parties under all provisions of this clause shall survive the expiry or the termination of this agreement for whatever reason.

11.6
Notwithstanding any other clause in this agreement, the Supplier agrees and acknowledges that:

11.6.1
any documents materials or other information held by either party comprising the Customer in connection with this agreement (whether or not supplied by the Supplier) are subject to the provisions of the Freedom of Information Act 2000 and may be disclosed to any person(s) by either party comprising the Customer where required by that Act or otherwise by law; and

11.6.2
any such documents materials or other information held by the Supplier on either party comprising the Customer‘s behalf (whether or not supplied by either party comprising the Customer) shall be produced by the Supplier to such party comprising the Customer within 10 working days of any written request from such party comprising the Customer to the Supplier.
11A
Data Protection
11A.1
Shared Personal Data. This clause sets out the framework for the sharing of Personal Data between the parties as [Data Controllers/Data Processors]. Each party acknowledges that one party (the Data Discloser) will regularly disclose to the other party (the Data Recipient) Shared Personal Data collected by the Data Discloser for the Agreed Purposes. 

11A.2
Effect of non-compliance with Data Protection Legislation. Each party shall comply with all the obligations imposed on a [Controller/Processor] under the Data Protection Legislation, and any material breach of the Data Protection Legislation by one party shall, if not remedied within 30 days of written notice from the other party, give grounds to the other party to terminate this agreement with immediate effect.

11A.3
Particular obligations relating to data sharing. Each party shall:

(a) ensure that it has all necessary notices and consents in place to enable lawful transfer of the Shared Personal Data to the Permitted Recipients for the Agreed Purposes;

(b) give full information to any Data Subject whose personal data may be processed under this agreement of the nature such processing. This includes giving notice that, on the termination of this agreement, Personal Data relating to them may be retained by or, as the case may be, transferred to one or more of the Permitted Recipients, their successors and assignees;

(c) process the Shared Personal Data only for the Agreed Purposes;

(d) not disclose or allow access to the Shared Personal Data to anyone other than the Permitted Recipients;

(e) ensure that all Permitted Recipients are subject to written contractual obligations concerning the Shared Personal Data (including obligations of confidentiality) which are no less onerous than those imposed by this agreement;

(f) ensure that it has in place appropriate Technical and Organisational Measures, reviewed and approved by the other party, to protect against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data.

(g) not transfer any Personal Data received from the Data Discloser outside the EEA unless the transferor:

(i) complies with the provisions of Articles 26 of the GDPR (in the event the third party is a joint controller); and

(ii) ensures that (i) the transfer is to a country approved by the European Commission as providing adequate protection pursuant to Article 45 GDPR; (ii) there are appropriate safeguards in place pursuant to Article 46 GDPR; or (iii) one of the derogations for specific situations in Article 49 GDPR applies to the transfer.

11A.4
Mutual assistance. Each party shall assist the other in complying with all applicable requirements of the Data Protection Legislation. In particular, each party shall:

(h) consult with the other party about any notices given to Data Subjects in relation to the Shared Personal Data;

(i) promptly inform the other party about the receipt of any Data Subject access request;

(j) provide the other party with reasonable assistance in complying with any Data Subject access request;

(k) not disclose or release any Shared Personal Data in response to a Data Subject access request without first consulting the other party wherever possible;

(l) assist the other party, at the cost of the other party, in responding to any request from a Data Subject and in ensuring compliance with its obligations under the Data Protection Legislation with respect to security, breach notifications, impact assessments and consultations with supervisory authorities or regulators;

(m) notify the other party without undue delay on becoming aware of any breach of the Data Protection Legislation;

(n) at the written direction of the Data Discloser, delete or return Shared Personal Data and copies thereof to the Data Discloser on termination of this agreement unless required by law to store the Personal Data;

(o) use compatible technology for the processing of Shared Personal Data to ensure that there is no lack of accuracy resulting from Personal Data transfers;

(p) maintain complete and accurate records and information to demonstrate its compliance with this clause 11A and allow for audits by the other party or the other party's designated auditor; and

(q) provide the other party with contact details of at least one employee as point of contact and responsible manager for all issues arising out of the Data Protection Legislation, including the joint training of relevant staff, the procedures to be followed in the event of a data security breach, and the regular review of the parties' compliance with the Data Protection Legislation.
11A.5
Indemnity. Each party shall indemnify the other against all liabilities, costs, expenses, damages and losses (including but not limited to any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal costs (calculated on a full indemnity basis) and all other reasonable professional costs and expenses) suffered or incurred by the indemnified party arising out of or in connection with the breach of the Data Protection Legislation by the indemnifying party, its employees or agents, provided that the indemnified party gives to the indemnifier prompt notice of such claim, full information about the circumstances giving rise to it, reasonable assistance in dealing with the claim and sole authority to manage, defend and/or settle it. 
12
Warranties and representations
The Supplier warrants and represents to the Customer that:

12.1
it will carry out its duties under this agreement to the best of current industry standards and practice and with due diligence care and skill;

12.2
the Deliverables IPR is its original work and that so far as it is aware use of the Deliverables IPR and the Supplier Background IPR by the Customer will not infringe any third party rights; and
12.3
it has all arrangements (contractual or otherwise) in place to ensure that it will be the owner of all intellectual property rights in all works created by it or on its behalf in the course of the provision of the Services.

13
Termination
13.1
A party ('the Initiating Party') may terminate this agreement with immediate effect by written notice to the other party ('the Breaching Party') on or at any time after the occurrence of one or more of the events specified in clause 13.2.

13.2
The events are:

13.2.1
the Breaching Party committing a material breach of this agreement and failing to remedy the breach within 14 days starting on the day after receipt of notice from the Initiating Party giving details of the breach and requiring the Breaching Party to remedy the breach;

13.2.2
the Breaching Party passing a resolution for winding up, a court of competent jurisdiction making an order for the Breaching Party's winding up or the presentation of a petition for the Breaching Party's winding up that is not dismissed within 7 days, in each case other than for the purposes of solvent amalgamation or reconstruction where the entity resulting from the amalgamation or reconstruction effectively agrees to be bound by or assume the Breaching Party's obligations under this agreement;

13.2.3
the making of an administration order in relation to the Breaching Party or the appointment of a receiver over or an encumbrancer taking possession of or selling an asset of the Breaching Party;

13.2.4
the Breaching Party making an arrangement or composition with its creditors generally or making an application to a court of competent jurisdiction for protection from its creditors generally.

13.3
An act or omission by a person who controls, is under common control with, or is controlled by a party that, if it were an act or omission of the party, would be a breach of this agreement on that party's part shall be deemed to be a breach of this agreement by the party.

13.4
Termination of this agreement for whatever reason shall not affect either:

13.4.1
the accrued rights and liabilities of the parties arising in any way out of this agreement as at the date of termination and in particular but without limitation the right to recover damages against the other; or

13.4.2
provisions that are expressed to service this agreement, which shall remain in full force and effect.

14
Liability
14.1
Notwithstanding any other provision in this agreement, the Supplier's liability to the Customer for death or injury resulting from its own negligence or that of its employees, agents or sub-contractors shall not be limited.

14.2
The Supplier's entire liability to the Customer in respect of any breach of its contractual obligations, any breach of warranty, any representation, statement or tortious act or omission including negligence arising under or in connection with this agreement shall be limited to 150% of the Price.

14.3
The Supplier shall not be liable to the Customer for any indirect or consequential loss the Customer may suffer even if such loss is reasonably foreseeable or if the Supplier has been advised of the possibility of the Customer incurring it.

14.4
It is a condition precedent to this agreement that the Supplier undertakes and agrees to take out adequate insurance cover with an insurance office of repute to cover its liability in respect of the full performance of all of its duties and obligations under this agreement and in particular but without prejudice to the generality of the foregoing the liability accepted by it under the provisions of this clause. The Supplier agrees to produce a copy of such an insurance policy satisfactory to the Customer together with evidence of the validity of the policy satisfactory to the Customer within 30 days of the date of this agreement, failing which the Customer shall have the right to terminate this agreement forthwith upon giving written notice to the Supplier without liability to the Customer.

15
Assignment

Neither party shall assign, transfer, sub-contract, or in any other manner make over to any third party the benefit and/or burden of this agreement without the prior written consent of the other which shall not be unreasonably withheld or delayed.

16
Non-solicitation of staff
The Customer agrees that during the term of this agreement and for an additional period of 12 months after termination, the Customer shall not directly or indirectly canvas with a view to offering or providing employment to, offer to contract with or entice to leave any employee of or contractor to the Supplier engaged in the performance of the Services without the prior written consent of the Supplier.

17
Force majeure
17.1
Neither party shall be deemed to be in breach of this agreement or otherwise liable to the other party for any delay in performance or any non-performance of any obligations under this agreement if and to the extent that the delay or non-performance is due to an event or circumstance beyond the reasonable control of that party ('an event of force majeure') and the time for performance shall be extended accordingly.

17.2
The party relying on clause 17.1 shall promptly notify the other party of the nature and extent of the circumstances giving rise to the event of force majeure.

17.3
If the event of force majeure in question prevails for a continuous period in excess of 3 months after the date on which it began, the other party may give notice to the party suffering the event of force majeure terminating this agreement. The notice to terminate must specify the termination date, which must be not less than 30 days after the date on which the notice to terminate is given. Once a notice to terminate has been validly given, this agreement will terminate on the termination date set out in the notice. Neither party shall have any liability to the other in respect of termination of this agreement due to an event of force majeure, but rights and liabilities that have accrued prior to termination shall not be affected.

18
Dispute resolution
18.1
All disputes at any time arising between the parties that cannot be resolved by the Project Manager and the Project Co-ordinator may in the first place be referred to the Chief Executive of the Customer and the finance director of the Supplier. If they are unable to resolve the dispute, it maybe referred to an expert.

18.2
The expert must have appropriate qualifications and practical experience to resolve the particular dispute and be agreed by the parties. In the event of failure to agree the expert shall be appointed by the President for the time being of the Law Society.

18.3
The parties shall promptly furnish to the expert all information reasonably requested by such expert relating to the particular dispute, imposing appropriate obligations of confidence.

18.4
The expert shall be required by the parties to use all reasonable endeavours to render his decision within 30 days following his receipt of the information requested or if this is not possible so soon thereafter as may reasonably be practicable, and the parties shall co-operate fully with the expert to achieve this objective.

18.5
The parties shall share the fees and expenses of the expert equally. The decision of the expert shall be final and binding upon each of the parties.

18.6
The dates set out in the Timetable shall be postponed by a period to be agreed between the parties or determined by the expert.

18.7
For the avoidance of doubt the provisions of this clause provide for a form of advanced dispute resolution and are not a reference to arbitration.

19
Costs
Each of the parties shall be responsible for his respective legal and other costs incurred in relation to the preparation of this agreement. For the avoidance of doubt, such costs will not form any part of expenses agreed or determined in accordance with clause 8.

20
Conflict of terms
Except as otherwise expressly provided in this agreement, in the event of any conflict between the terms of this agreement and the schedules or either parties' standard terms and conditions of business, the terms of this agreement shall prevail.
21
Waiver
21.1
A waiver of any term, provision or condition of this agreement shall be effective only if given in writing and signed by the waiving party and then only in the instance and for the purpose for which it is given.

21.2
No failure or delay on the part of any party in exercising any right, power or privilege under this agreement shall operate as a waiver of it, nor shall any single or partial exercise of any such right, power or privilege preclude any other or further exercise of it or the exercise of any other right, power or privilege.

21.3
No breach of any provision of this agreement shall be waived or discharged except with the express written consent of the parties.

22
Invalidity
22.1
If any provision of this agreement is or becomes invalid, illegal or unenforceable in any respect under the law of any jurisdiction, whether pursuant to any judgment or otherwise:

22.1.1
the validity, legality and enforceability under the law of that jurisdiction of any other provision, and

22.1.2
the validity, legality and enforceability under the law of any other jurisdiction of that or any other provision,

shall not be affected or impaired in any way.

22.2
If any provision of this agreement is held to be void or declared illegal, invalid or unenforceable for any reason whatsoever, that provision shall be divisible from this agreement and shall be deemed to be deleted from this agreement and the validity of the remaining provisions shall not be affected. If any such deletion materially affects the interpretation of this agreement, the parties shall use their best endeavours to negotiate in good faith with a view to agreeing a substitute provision that as closely as possible reflects the commercial intention of the parties.

23
Remedies
23.1
The rights and remedies provided for by this agreement are cumulative with and not exclusive of any rights or remedies provided by law.

23.2
Without prejudice to any other rights or remedies of the parties, each party acknowledges for the benefit of the other that damages might not be an adequate remedy for any breach of the provisions of this agreement and that, accordingly, either party shall be entitled without proof of special damage to the remedies of injunction, specific performance and other equitable remedy for any threatened or actual breach of the provisions of this agreement by the other.

24
Notices
24.1
Any notice, demand or other communication given or made under or in connection with the matters contemplated by this agreement shall be in writing and shall be delivered personally or sent by fax or prepaid first class post (air mail if posted to or from a place outside the United Kingdom)


in the case of the Customer to:

Cherwell District Council

Bodicote House

Bodicote

Banbury

Oxfordshire

OX15 4AA

Fax: 01295 250652

Attention: [Name], [Position],

in the case of the Supplier to:

[Contractor] Limited

[Address]

Fax: [No.]
Attention: the Company Secretary
and shall be deemed to have been duly given or made as follows:

24.1.1
if personally delivered, upon delivery at the address of the relevant party,

24.1.2
if sent by first class post, two business days after the date of posting,

24.1.3
if sent by air mail, 5 working days after the date of posting, and

24.1.4
if sent by fax, when despatched,

provided that if, in accordance with the above provision, any notice, demand or other communication would otherwise be deemed to be given or made after 1700 hours, it shall be deemed to be given or made at the start of the next business day.

24.2
A party may notify the other party to this agreement of a change to its name, relevant addressee, address or fax number for the purposes of the above clause, provided that such notification shall only be effective on:

24.2.1
the date specified in the notification as the date on which the change is to take place; or

24.2.2
if no date is specified or the date specified is less than five business days after the date on which notice is given, the date falling five business days after the notice is given.

25
Entire agreement
25.1
This agreement embodies and sets forth the entire agreement and understanding of the parties and supersedes all prior oral or written agreements, understandings or arrangements relating to the subject matter of this agreement. Neither party shall be entitled to rely on any agreement, understanding or arrangement not expressly set forth in this agreement save for any representation made fraudulently.

25.2
Unless otherwise expressly provided elsewhere in this agreement, this agreement may be varied only by a document signed by both of the parties.

26
Announcements
Both parties agree not to disclose to any third party, other than to their respective bankers or other professional advisers on appropriate conditions of confidentiality, the fact of or details of this agreement or any other agreement referred to in this agreement. The text of any press release or other communication to be published by or in the media concerning the subject matter of this agreement shall require the approval of each party.

27
Relationship of the parties
Nothing in this agreement and no action taken by the parties pursuant to this agreement shall constitute, or be deemed to constitute, the parties a partnership, association, joint venture, the agents of each other or any other co-operative entity.

28
Governing law and jurisdiction
28.1
This agreement, and any dispute, controversy, proceedings or claim of whatever nature arising out of or in any way relating to this agreement or its formation, shall be governed by and construed in accordance with the laws of England.

28.2
The parties irrevocably submit to the exclusive jurisdiction of the courts of England for the purpose of hearing and determining any suit, action or proceedings or settling any disputes arising out of or in connection with this agreement and for the purpose of enforcement of any judgment against their respective assets.

29
Exclusion of third party rights
The Contracts (Rights of Third Parties) Act 1999 shall not apply to this agreement and no person other than the parties to this agreement shall have any rights under it, nor shall it be enforceable under that Act by any person other than the parties to it.
AS WITNESS the hands of the parties hereto the day and year first before written

SCHEDULE 1
The Deliverables

[Detail]
The Timetable

	Task
	Date

(Time being of the essence)

	Commencement of Services
	[Date]

	[Detail of Further Tasks]
	[Date]


SCHEDULE 2
Project Personnel
	Customer’s Project Co-ordinator
	Designation and Contact Details

	
	[                                                                         ]

Tel:

Fax:

Email:


	Supplier’s Project Manager
	Designation and Contact Details

	
	[                                                                         ]
Tel:

Fax:

Email:


	Supplier’s Project Team
	Designation and Contact Details

	
	[                                                                         ]

Tel:

Fax:

Email:


SCHEDULE 3
The Terms of Payment

So long as the Supplier shall continue to perform the Services

· in accordance with the provisions of this Agreement and

· to the best of current industry standards and practice and
· with all due care, diligence and skill
 then the Customer shall pay to the Supplier the Price as follows:

Payment in respect of the Services shall be made by the Customer to the Supplier as to [    ]% of the cost thereof on Commencement of the Services and as to the remainder when [detail] subject in each case to receipt of an appropriate invoice in accordance with clause 7.
Signed ………………………………………………….

For and on behalf of Cherwell District Council
Signed ………………………………………………….

For and on behalf of South Northamptonshire Council
Signed ………………………………………………….

For and on behalf of the Supplier
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